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Thomas A. Borden, Esq.

Deputy Attorney General _
State of New Jersey Fesdn.
Department of Law and Public Safety

Richard J. Hughes Justice Complex

CN 093

Trenton, NJ 08625

Re: Docket Nos. 50-352/353, 50-332 (2.206)
Dear Mr. Borden:

The Commission has received your letter dated November S, 1593,
requesting that the Commission review and reverse the decision of
the Director, Office of Nuclear Material Safety and Safeguards,
dated October 22, 1993, denying the request Dby the New Jersey
Department of Environmental Protection and Energy (NJDEPE) for
immediate action to halt shipments of slightly irradiated fuel from
the Shoreham plant to the Limerick plant pending a determination on
the merits of your petition filed on Octcber 8, 1993, under
10 C.F.R. 2.206. The Director’s letter acknowledged receipt of
your petition and stated that the merits of your petition would be
addressed under section 2.206 within a reasconable tine.

Regarding NJDEPE’S request for immediate action to halt the ongoing
shipments, the Director concluded, for reasons set forth in his
letter, that you had made no showing that the shipments pose an
immediate or substantial danger to public health and safety. The
Directeor, therefore, denied your request for immediate action.

Your letter of November 5 cited section 2.206(c) as the basis for
your request for Commission review. That section provides that,
vithin 25 days of a Director’s Decision denying in whole or in part
a petition filed under section 2.206, the Commission may, on its
own motion, review that Decision to determine if the Director has
abused his discretion. Review is at the discretion of the
commission. Secticn 2.206(c)(2) further providea that no petition
or other request for review of a Director’s Decision under section
2.206 will be entertained by the Commission.

Te the extent that the Director‘’s October 22 denial of the
immediately requested action is an interim response to the NJDEPE
petition, the Commission has deterzined not to undertake a formal
review. Under our general supervisory authority over delegated
staff actions (see section 2.206(c)(1)), we have, ‘however,
considered the reasons for the Director’s denial of immediate
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action and see no reason to disturp his conclusion that the
shipments pose no immediate or substartial danger to public health
and safety. The merits of your section 2.206 petiticn, including
your assertion that the Commission has viclated the National
Environmental Policy Act, the Coastal Zone Management Act, and the
Atomic Energy Act remain pending pefore the Director.

amuel J. cnilk
Secretary of\ the Commission

Sincerely, ~

cc: Commission Legal Assistants
oGC
CAA
EDO
NMSS
Lawrence C. Lanpher, Esquire
Mark J. Wetterhahn, Esquire
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No%ombar S, 1993
Samuel J. Chilk

Secretary of the Commission

U.S. Nuclear Regulatory Commission
Wweshington, D.C. 20855

Attenticn: Docketing and Service Breanch

RE: DENIAL OF NEW JERSBEY Dl'li'l'ﬂlﬂ'l‘ or
ENVIRONMENTAL PROTECTION AN ENERGY 'S
REQUEST FOR IMMEDIATE ACTION

Dear Mr. Secretary:

Please accept the following in ro:i:noo t0 the letter
dated October 22, 1993 from Director Robert M. Bernerc denying
NJIDEPE's request for immediste sction in| accordance with 10
C.F.R. § 2.206. 1Initielly, we would 11+o to thank you and

Director Bernero for acting so promptly dn NJDEPE's request.

Although NJDEPE's request was acted uan in &n expedited
manner, Director Bernero, for the ressons set forth below,
should have granted NJDEPE's request fdr immediate action
pending & full review. Accordingly, it is hereby requested
that the Commission review and reverse | Director Bernero's
decieion in accordance with its !wthority under 10 C.F.R. §
2.206(0).

Director Bernero coni.luded that NJD:FE did not make 8,

showing of an “"immedi~*e or substantisl danger to public

3ot
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health", thet NRC's regulestions edequately protect the public

against unresscnable risk in the transprt of the fuel, and
thet the shipping package has been praporry certified. NJDEPE
hes made a showing, however, that NRC ® not performed any
analysis of the riske or alternatives inyolved in the ongoing
shipments es required by the National Environmental Policy Act
("NEPA" ). Moreover, NJDEPE haes establish that both LIPA and
PECo'®s licenses were i{assued in viclatibn the Coastal Zone
Management Act ("CIMA"). In such & case, NRC should not allow
the shipments to continue where NJDEPE has mede a prims fagie
showing that viclations of two crucisl federal environmental
leve heve occurred and continue.

Since PECo and LIPA have fsiled to pefform the consistency
certifications required by CIMA, and NRC 8 issved licenses to
both PECo and LIPA in violation of 15 C.,FJR. § 930.53(e), the
existing licenses for the ongoing shipmente should be voided.

Southern Pascific Transportstion Co. v.| Californis Coastnl

Com'n, 520 F.Supp. 800, 803 (N.D. Cel. 1981)("it wes Congress'
intention to make compliance with the |consistency review

procedure mandatory ee to eny epplicant for a required federsl

Jicensa or permit"). By not taking any immediste action,
Director Berneroc is evading the requir nts under CIMA to
ensure that federally epproved activities will not violate New

Jersey's coastal zone policies.
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Director Bernero's deécision no% to take immediate action
similarly avoids NRC's responsibilities upder NEPA. An agency
may not "avoid ite stetutory responeibilities under NEPA merely
by amserting that an activity it wishes tp pursue will have an
insignificant effect on the environment." | Lower Alloways Creek
v. PSELG, 687 F.2d4 732, 741 (3rd Cir. |1982). Ironically,
Director Bernerco's decision is the first NRC document to date
whioh addresees the risks associasted with transperting the fyel
by barge as required by NEPA. Where an agency has failed to

take a hard look as required by NEPA, or|any look se in thig
case, Iirreparable damege may be presumed. | Reslty Income Trust
v. Eckerd, 564 F.2d 447, 456 (D.C.Ciy. 1977), Seve Our
Ecosystems v. Clark, 747 F.2d 1240, 12850 (9th Cir. 1984). 1In
such ceses, the agency that viclated NEPA end the public are
without tha intdrn.tion necesssry (to determine the

‘environmental consequences” of the prdposed action, i.e,

whether there is s risk o7 irreparable injury. Realty Inccme
Trust at 486. Accordingly, we urge the| Commission to take
snother look at Director Bernerc's decision.

In accordance with 10 C.F.R. § 2.204(c), the Commiseion
may, within 28 deye, review & Director' decision under 10
C.F.R. § 2.206." NJDEPE's cleime, <that the agency has

“ In a telephone conversation with 's Offica of the

Ceneral Counsel, I wvas edvised that Director Bernero's decision
could net be reviewed by the Commission since it constituted
final agency action. Neither the decisiory itself or any NRC
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violated federsl laws ;uch as CZIMA nd NEPA which were

specificelly promulgeted to protect ¢ public health and
welfare, should not be dismissed so lightly. For the reasons

set forth above and the ressons sat forth in NJCEPE's Ogtober

8, 1993 petition, NJIDEPE respectfull requests that the

Commigsion review and reverse Director rmero's decision and
take the immediate action requested by NJIDEPE.
Thenk you for your immediate attentioh to this matter.
Respectfully submitted,
FRED DeVESA

ATTORNEY GENERAL

F NEW JERSEY
Attorney for NJ B

Cc: attached service hat

regulations provides esupport for this sition. Director
Bernero's decision is clesrly a denial i{n part of NJDEPE's
request pursuant to 10 C.P.R. § 2.206 and thus is reviewable by
the Commission under (o) of that section within 2% days of tHe
decision. A8 you may know, there is casel lsw to SYZEIrt the
proposition that the 60 dey Hobbe Act review period Jdoes not
begin te run until the 25 day period |for revies by the
Comuuo:‘.m: o:pizxioad 22A v, U clear

Com'n., . ’

. t. :
Cir. 1988). the Comxmission maint
Fernero’'s October 22nd decision was finel
reviewadvle pursuent to 10 F.R. & 2.204(c), NJIDEPE hereby
requeats that the rationele =2 regulatory suppert for this

-

po-xtion be provided eo that NJIDEPE may protect its righ . to
appeal.
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UNITED STATES OF AMERICA :
NUCLEAR REGULATORY COMMI?SION

in the Matter of
STATE OF NEW JERSEY

Depertment of Law end Public
Safety's Requests

I TION OF SERVIQE

I, Thomas A. Borden, hereby certify thset on this 5th
day of November 1993, I eerved by facsimile on the following
copies of New Jersey Departmant of Environhental Protection and

Energy's Letter dated November 5, 1993.

Lawrerce C. Lanpher, Esq.
Kirkpatrick & bockhart
1800 M Street, NW

South Lobby, 9th Floor
Weshington, D.C. 20036-5891 Fay: (202) 778-9100

Edward J. Reis
Deputy Assistant Gengral Counsel
for Resctor Licensing
U.8. Nucleer Roquxathry Commission

Office of Genersl Counsel
Flﬁx

Washington, D.C, 20588 (301) %504-3725%

Ann Hodgdon Esq.
U.8. Nuclear Regulatory Commieeion

Office of General Cc?nlol
Washingten, D.C. 206!5 Faxi: (301) 504-3728

Robert Reder, Esq.
Winston & Strawn

1400 L Btreet, NW
Weshingteon, DC 20005-3502 Fax} (202) 371-%950

Office of the Secrat

ATTENTION: Docketi and Service
Mail Stop: 16 G138

U.S. Nuclear Regula Cormission
Weshington, D.C. 20336 Fax{ (301) %04-1672

L e d—

s A. rden
Deputy Ajtornoy Gerer.
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Federal Register / yox .u No. 208 / Friday, October 29, 1993 / Notices 58202

ey m e S as  revies e Bovwras Py Todhail
] for the revise rowns Ferry s
Philedeiphis Electric Co., Limerich ‘::dm mm F.Ao‘ LIPA's Specifications 1o implement the latest
Generating Station, Units { and 2, -
) the s EA for PECo's license  revision of 10 CFR part 20, incorporsies

License Nos. NFP-38 and NFP-86 mondm-nu was inadequate; (4) the idance from Regulstory Guide 8N10,
Long ieland Power Authortty .
Shorsham Nuciess Power SSON, NRC violated NEPA by segmemting the  and makes some minor editorial
License No. NFO-82; Receipts of approval of the ransfar and transpon by  changes.
Potition for Director's Decision Under  "-'E": {3) the NRC hiled to require LIPA  _ Before issuance of the propossd

CFR 2.208 o 10 obtain necessary ep and (6)  license amendment, the Commission
10 the NRC violated the by failing  will have made findings required by the

Notice is heruby given that by Petition !0 require necessary consistency Atomic Energy Act of 1854, as amended
filed October 8, 1993, with the reviews. {the Act) and the Commission's
Executive Director for Operstions and The Petitioner also included an regulations.
the Commission, the State of New Jersey &lternative request to be granied late The Commission has made &
Attorney General's Office, on behalf of = intervention and @ bearing on PECo’s proposed determination that the
New Jersey De ol license amendment allowing it to smendment request involves no
Environmental Protection and receive and Shoreham'e fuel, significant hezards consideration. Under
(NJDEPE) (Petitioner), has requested that &0d that the Commission erred  the Commission's regulstions in 10 CFR
the Commission take immediate sction !0 not oflering intervention and & 50.92, this means that operation of the
to hak ongoing shipments of fuel from  hearing on LIPA's transfer and facility in accordance with the proposed
Long lsland Power Authority's (LIP/.'s)  'ransporiation of Shoreham's fuel. That  amendment would not (1) invo
Shoreham Nuciear Power Station 10 alternative request is being considered  significant increase in the probebility or
Philadelphia Electric Company's directly by the Commission, pursuant 10 consequences of an accident previously
(PECo's) Limerick Genersting Station an Order, dated October 14, 1963. evaluated; or (2) create the possibility of
pending consideration of the merits of The remainder of the request is being 3 new or different kind of sccident from
the Petition. Specifically, NIDEPE treated pursuant to 10 CFR 2.206 of the 41y accident previously evaluated. or
requests that the Commission: (1) Commission’s regulations. Thet portion (3] involve # significant reduction in a
Amend LIPA's license and approval of oflb.nquadhubannwwth. margin of safety. As required by 10 CFR
LIPA's decommissioning plan to Director of Nuclear Materials Sefety and  50.91(s), the licensee has provided ts
lpunhallyaddnulh‘mhnnd S‘MBYW“MQ’M 22,  ganalysis of the issue of no significant
transport of LIPA's fuel to PECo; (2) 1993, the Petitioner's request that the hazards considerstion. The NRC's stafl's
perform an Environmental Assessment ~ Commission tuke iate action bas  reviow is presented below:
(EA), pursuant to 10 CFR 51.30, and been denied. As provided by § 2.206, 1. The proposed smendment does not
determination based on the EA, eppropriste sction will be taken on the  volve & significant increase in the
pumnmwlomsul.uprdn‘.hl.h remainder of the request within & Mlhywcm.qmdan

reasonalbe time. dent previously evaluated.

rora-d .

fu. mmAnm-m A copy of the Petition is available for mmmwwy
risks essociated with the  nspection st the Commission's Public 41,4 yageous releese rate limits, rep

sh!pmcmdlhc fuel slong and through  Document Room st 2120 L Strest NW., 116 oid 10 CFR part 20 requirements

New Jarsey's coastal zone; (3) perform e Washingion, D.C. 20553. with the new 10 CFR pert 20
Considerstion of Allernatives in Dated et Rockvilie, Meryland this 22nd dey requirements and references, revise
sccordance with se-tion 102(2KE) of the  of October 1903 Technical Specification (TS) bases for
National Environmental Policy Act For the Nuclear Regulatory Commission. the liquid holdup tank activit llmn.
(NEPA) and 40 CFR 1500.9(b) which Rebert M. Barnare, tncorrorm guidance outli

addresses allernative means of Director, Office of Nuclear Motersal Safety Guide 8N10, and imorponto
transporting fuel from LIPA to PECo; and Safeguards. odnorhl changes. These

and (4) inunedistely stay PECO's June  [FR Doc. 83-26658 Piled 10-28-93; 848 sm]  changes will not involve a significamt
23, 1962, license ame ts, BILLING CODE 78000188 increese in the probability or
Certificate of Com regarding [F- consequences of an sccident previously
300 issued to Pncxgc Nuclear Systems, evaluated because there is no change in

and LIPA's license and geners) liconse  [POcket Nos. 50-256, 50-260 and 50 296) the t and amounts of effluents that
to transfer the fuel pursuant to 10 CFR wili be releasea, nor will there be an
71.12 pending completion of the above Im%t“&o.:':' m increase in individual or cumulstive

actions and compliance with the occupstionsl radistion exposure.
consistency process under the Coastal mﬁm 2. The proposed amendmeni does not
Zone Management Act (CZMA). As @ License, Proposed No Significant creste the possibility of 8 new or

basis for this request, the Petitioner Hazards Consideration Determinstion, different kind of sccident from 2n
asserts that the NRC bes violated NEP.Y., Opportunity for @ Hearing accident previously evelusted.

the CZMA, and the Atomic Energy Act The proposed revisions will not create
by allowing the transfer and transport of  The U.S. Nuclear Regulstary the possibility of & new or different kind
LIPA’s fuel to proceed sbsent sn Commission (the Commission) is of accident from eny previously
considerstion of the potential e on considering issuance of an amendmen!  evalusted because the revisions are

New Jersey's coastal zone, any case to Facility Operating License No. DFR-  sdministretive and will not change the
specific environmental impect anelysis, 33, DPR-52 and DPR-68 issued to types and the amounts of effivents that
or any consideration of alternstives to Tennessse Vailey Authority for will be released.

the means of § , the omﬂmdlhohowml’mlduchu 3. The proposed amendment does not
Petitioner esserts that: (1) The . Units 1, 2 and 3 located io involve & significant reduction in the

failed to cona’der aliernatives under Limesione County, Alsbama. margia of safety,
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& , UNITED STATES
i Nz 2 NUCLEAR REGULATORY COMMISSION
» H WASHINGTON. D C 20666-0001
s o S0 Octecber 22, 1993
Ny &
Pean®
NDocket Nos:

50-352: 50-353; 50-302
(10 C.F.R. 2.206)

Frad DeVesa, Esq.

Acting Attorney General of New Jersey
State of New Jersey

Nepartment of Law and Public Safety
Division of Law

Richard J. Hughes Justice Complex

N 093

Trenton, New Jersey 08625

Dear Mr. DeVesa:

This letter is to acknowledge receipt of your Petition filed October 8, 1993,
with the Executive Director for Cperations and the Commission, on behalf of
the New Jersey Department of Environmental Protection and Energy (NJDEPE) .

You request that the Commission take immediate action to halt ongoing
shipments of fuel from Long Island Power Authority’'s (LIPA’s) Shoreham Nuclear
Power Station to Philadelphia Eleciric Company’s (PECo’s) Limerick Generating
Station pending consideration of the merits of the Petition. Specifically,
you request that the Commission: (1) amend LIPA's license and approval of
LIPA's decommissioning plan to specifically address the transfer and transport
of LIPA's fuel to PECo; (2) perform an Environmental Assessment (EA) pursuant
to 10 C.F.R. § 51.30, and determination based on the EA, pursuant to

10 C.F.R. § 51.31, regarding the proposed transfer and transport of the fuel
by barge from LIPA to PECo which addresses the risks associated with the
shipment of the fuel along and through New Jersey’s coastal zone; (3) perform
a Consideration of Alternatives in accordance with Section 102(2)(E) of the
National Environmental Policy Act (NEPA) and 40 C.F.R. § 1509.9(b) which
addresses alternative means of transporting fue! from LIPA to PECo; and

(4) immediately stay PECO’s June 23, 1993, license amendments, Certificate of
Compliance regarding IF-300 issued to Pacific Nuclear Systems, and LIPA'S
license and general license to transfer the fuel pursuant to 10 C.F.R. § 71.12
pending completion of the above actions and compliance with the consistency
process under the Coastal Zone Management Act (CZMA).

As a basis for your request, you assert that the Nuclear Regulatory Commission
has violated NEPA, the CIMA, and the Atomic Energy Act by allowing the
transfer and transport of LIPA's fuel to proceed absent any consideration of
the potential effects on New Jersey’'s coastal zone, any case specific
environmental impact amalysis, or any consideration of alternatives to the
means of transport. Specifically, you assert that: (1) the NRC failed to
consider alternatives under NEPA for the proposed action; (2) the NRC failed
to perform an EA for the transfer and barge transport of LIFA's fuel; (3) the
NRC's EA for PECo’s license amendments was inacequate; (4) the NRC violated
NEFA by segmenting the approval of the transfer and transport by barge; (%)
the NKC failed to require LIPA to obtain necessary approvals: and (6) the NRC
violated the CIMA by failing to require necessary consistency reviews.



Fred DeVesa, Esqg. -2~ October 22, 1993

By Order dates October 14, 1993, the Commission has directly requested answers
by the State, PECo, LIPA and the NRC staff to questions regarding your
alternative request to ba granted late intervention and a hearing on PECo’s
license amendment allowing it to receive and possess Shoreham’s fuel, and
asserting that the Commission erred in not offering intervention and a hearing
on LIPA's transfer and transportation of Shoreham fuel. The remainder of your
Petition has been referred to me pursuant to 10 CFR § 2.206 of the
commission’s regulations.

Your request that the Commission vake immediate action to halt ongoing
shipments of fuel from Shoreham Nuclear Power Station to PECo’s Limerick Power
Station 1s denied. You have made no showing that there is any reason to
believe that the shipments pose an immediate or substantial danger to pubiic
health and safety. The Commission has concluded on several occasions that its
regulations for certifying shipping packages for radioactive material (10 CFR
Part 71) are adequate to protect the public against unreasonable risk in the
transport of these materials. The shipping package used to transport the
Shoreham fuel, the IF-300, has been properly certified as meeting the
Commission’s standards. In addition, it should be noted that the IF-300
shipping package was certified for highly irradiated spent fuel up to 35,000
megawatt days per metric ton (MWD/MTU); the Shoreham fuel by comparison has a
low degree of irradiation of 87 MWD/MTU (less than 1% of the value for which
the package is certified).

As provided by Section 2.206, action will be taken on your petition within a
reasonable time. [ have enclosed for your information a copy of the notice
that is being filed with the Office of the Federal Register for publication.

S1ncg;’ﬂy,

t M. Bernero, Director
0ffice of Nuclear Material Safety
and Safeguards

Ernclosure: As stated

cc: Philadelphia Electric Company
Long Island Power Authority



Fred DeVesa, Esq. -2- October 22, 1993

By Order dated October 14, 1993, the Commission has directly requested answers
by the State, PECo, LIPA and the NRC staff to questions regarding your
alternative request to be granted late intervention and a hearing on PECo’s
license amendment allowing it to receive and possess Shoreham’s fuel, and
asserting that the Commission erred in not offering intervention and a hearing
on LIPA’s transfer and transportation of Shoreham fuel. The remainder of your
Petition has been referred to me pursuant to 10 CFR & 2.206 of the
Commission’s regulations.

Your request that the Commission take immediate action to halt ongeing
shipments of fuel from Shoreham Nuclear Power Station to PECo’s Limerick Power
Station is denied. You have made no showing that there is any reason to
believe that the shipments pose an immediate or substantial danger to public
health and safety. The Commission has concluded on several occasions that its
regulations for certifying shipping packages for radioactive material (10 CFR
Part 71) are adequate to protect the public against unreasonable risk in the
transport of these materials. The shipping package used to transport the
Shoreham fuel, the 1F-300, has been properly certified as meeting the
Commission’s standards. In addition, it should be noted that the 1F-300
shipping package was certified for highly irradiated spent fuel up to 35,000
megawatt days per metric ton (MWD/MTU); the Shoreham fuel by comparison has a
Tow degree of irradiation of 87 MWD/MTU (less than 1% of the value for which
the package is certified).

As provided by Section 2.206, action will be taken on your petition within a
reasonable time. I have enclosed for your information a copy of the notice
that is being filed with the Office of the Federal Register for publication.

Sincerely,

ORIGINAL SIGNED BY

Robert M. Bernero, Director
Office of Nuclear Material Safety
and Safeguards

Enclosure: As stated

cc: Philadelphia Electric Company
Long Island Power Authority
*See previous concurrence.
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U.S. NUCLEAR REGULATORY COMMISSION
Docket Nos. 50-352; 50-353; 50-322
PHILADELPHIA ELECTRIC CCMPANY
L‘merick Generating Station, Units 1 and 2
(License Nos. NFP-35 AND NFP-85)

LONG ISLAND POWER AUTHORLTY
Shoreham Nuclear Power Station

(License No. NFP-82)

RECEIPT OF PETITION FOR DIRECTOR’S DECISION
UNDER 10 C.F.R. § 2,206

Notice is hereby given that by Petition filed October 8, 1993, with the
Executive Director for Operations and the Commission, the State of New Jersey
Attorney General’'s Office, on behalf of New Jersey Department of Environmental
Protection and Energy (NJDEPE) (Petitioner), has requested that the Commission
take immediate action to halt ongoing shipments of fuel from Long Island Power
Authority’s (LIPA’s) Shoreham Nuclear Power Station to Philadelphia Electric
Company's (PECo’s) Limerick Generating Station pending consideration of the
merits of the Petition. Specifically, NJDEPE requests that the Commission:
(1) amend LIPA’s license and approval of LIPA’s decommissioning plan to
specifically address the trinsfer and transport of LIPA's fuel to PECo; (2)
perform an Environmental Assessment (EA), pursuant to 10 C.F.R. § 51.30, and
determination based on the EA, pursuant to 10 C.F.R. § 51.31, regarding the
proposed transfer and transport of the fuel by barge from LIPA to PECo which
addresses the risks associated with the shipment of the fuel along and through
New Jersey's coastal zone; (3) perform a Consideration of Alternatives in
accordance with Section 102(2)(L) of the National Environmentai Pelicy Act

(NEPA) and 40 C.F.R. § 1509.9(b) which addresses alternative means of

¥ . ( 4 { A.f“



transporting fuel from LiPA to PECo; and (4) immediately stay PECO’s June 23,
1993, license amendments, Certificate of Compliance regarding IF-300 ‘isued to
Pacific Nuclear Systems, and LIPA's license and general license to transfer
the fuel pursuant to 10 C.F.R. § 71.12 pending completion of the above actions
and compliance with the consistency process under the Coastal Zone Management
Act (CIMA). As a basis for this request, the Petitioner asserts that the NRC
has violated NEPA, the CZMA, and the Atomic Energy Act by allowing the
transfer and transport of LIPA’s fuel to proceed absent any consideration of
the potential effects on New Jersey’s coastal zone, any case specific
environmental impact analysis, or any consideration of alternatives to the
means of transport. Specifically, the Petitioner asserts that: (1) the NRC
failed to consider alternatives under NEPA for the proposed action; (2) the
NRC failed to perform an EA for the transfer and barge transport of LIPA’s
fuel; (3) the NRC's EA for PECo’s license amendments was inadequate; (4) the
NRC violated NEPA by segmenting the approval of the transfer and transport Dy
barge; (5) the NRC failed to require LIPA to obtain necessary approvals; and
(6) the NRC violated tte CIMA by failing to require necessary consistency
reviews.

The Petitioner also included an alternative request to be granted late
intervention and a hearing on PECo’s license amendment allowing it to receive
and possess Shoreham’s fuel, and asserted that the Commission erred in not
offering intervention and a hearing on LIPA's transfer and transportaticn of
Shoreham’'s fuel. That alternative request is being considered directly by the

Commission, pursuant to an Order, dated October 14, 1993,



The remainder of the request is being treated pursuant %o 10 C.F.R.
§ 2.206 of the Commissiorn’s regulations. That portion of the request has been
referred to the Director of Nuclear Materials Safety and Safteguards. By
letter dated October 22, 1993, the Petitioner’s request that the Commission
take immediate action has been denied. As provided by Section 2.206,
appropriate action will be taken on the remainder of the request within a
reasonable time.

A copy of the Petition is available for inspection at the Commission’s
public Document Room at 2120 L Street, N.W., Washington, D.C. 20555.

FOR THE_MUCLEAR REGULATORY COMMISSION

Robert M. Bernero, Direltor
0ffice of Nuclear Material Safety
and Safeguards

Dated ockville, Maryland
this 2'2t"§day of Gctober - 1993,



The remainder of the reguest is being treated pursuant to 10 C.F.R.
§ 2.206 of the Commission’s regulations. That portion of the request has been
~eferred to the Director of Nuclear Materials Safety and Safeguards By
ietter dated October 22, 1993, the Petitioner’s request that the Commission
take immediate action has been denied. As provided by Section 2.206,
appropriate action will be taken on the remainder of the request within a
reasonable time.
A copy of the Petition is available for inspection at the Commission’s
Public Document Room at 2120 L Street, N.W., Washington, D.C. 2058S.
FOR THE NUCLEAR REGULATORY COMMISSION
ORIGINAL SIGNED 8Y
Robert M. Bernero, Director

Office of Nuclear Material Safety
and Safeguards

Dated at Rockvilie, Maryland
this 2&"‘Fday of 0c tober 1993,

e e e s e

*See previous concurrence.

*EEaston/1g *FBrowa *CHaughney

10/22/93

10/22/93




UNITED STATES CF AMERICA
NUCLEAR REGULATORY CCMMISSION

In the Matter =t
STATE OF NEW JEZRSEY Jocket No. Misc. 93-01

Departzent of lLaw and Public
Safety’s Regquests,

dated October 3, 1993. ,

| SERVED OCT 14 1383

QRDRER
The State of New Jersey Department of Law and Public Safety
("State of New Jersey" or "State") lodged with the Secretary ot
the Nuclear Regulatory Commission and with the Executive Director

of Operations a document captioned as followas:

PHILADELPHIA ELECTRIC COMPANY, DOCKET NOS. 50-352 AND

$0~3%3, LIMERICK GENERATING STATION, UNITS 1 AND 2,

MONTGOMERY COUNTY, PENNSYLVANIA

LONG ISLAND POWER AUTHORITY, DOCKET NO. 50-322,

SHOREHAM NUCLEAR POWER STATION, SUFFOLK COUNTY,

NEW YORK
and dated Cctober 3, 1993 (New Jersey’s filing).

The request in New Jersey’s filing for immediate action

invoked our procedures under 10 C.F.R. § 2.206, and the request
is currently under review by the Director of the cognizant NRC

office.
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With respect to the State’s alternative request,
~haracterized as a petition to intervene and request for a
hear:ng, .t appears that the state pelieves it "has good cause"
to be granted late intervention and a hearing on Philadelphia
Electric Company‘’s (PECO’s) license amendment allowing it to
receive and possess Shoreham’s fuel (New Jersey’s £iling at 44)
and that the Commission erred in not offering intervention and a
hearing on Long Island Power Authority’s (LIPA’s) "transfer and
transportation of the [Shoreham) fuel." Id. at 46. In this
light, the Commission requests answers to two guestions:
(1) Whether at this time either matter referenced by the State
gives rise to any hearing right under Section 189 of the Atomic
Energy Act? and, if so, (2) Based on the State’s Octcber 8, 1993
submittal, does New Jersey meet the applicable standards for
intervention under 10 C.F.R.. $:2.7147 B T R R—

In the interests of expedition the Commission is asking for
simultanecus responses, not to exceed 10 pages to be filed by the
State, PECO and LIPA and served on the other specified responders
by 4 p.m Wednesday, October 20. NRC staff may file by noon
Friday, October 22. Any responder who wishes nmay file a brief

reply, not to exceed 5 pages, by noon, Tuesday, October 26. No



UNITED STATES OF AMERIC/
NUCLEAR REGULATORY COMMIS

‘n =@ Matter of
STATE OF MEW JERSEY

Jepartment of Law and Public
tafety's Requests)

CERTIFICATE Of

I hereby certify that copies of the fore
have been served upon the following per
as otherwise noted and in accordance w

* Lawrence J. Chandler, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555

** Lawrence C. Lanpher, Esq.
Kirkpatrick & Lockhart
1800 M Strast South L_obby

Vashingtom; o 20036

Jated at Rockville, Md.
14 day of October 1993

*HAND DELIVERED

**FAXED
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-ther responses will be permitted.
(Fax 101-504-1672) .
Tor the Commission,

- -

£~
» %
< 3 \ i
7‘_ i A (g

’

% J S

v, & 3. CHILK

L2 T 3 Secretary bf the Comzmission

Dated a& .e.ocxvillo, Maryland
«his | day of October, 1993

4..l-5g'i-



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

'n =-e Matter of
STATE OF “EW JERSEY Docket No.(s) “I!SC. 93-Cl

Jepartment of Law and Public
tafety's Requests)

i
!
|

CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing COMMISSION ORDER OTD 10/14/93
have been served upon the following persons by U.S. mail, first class, except
ac otherwise noted and in accordance with the requirements of 10 CFR Sec. 2.712.

** Thomas A. Borden, Esa.

* Lawrence J. Chandler, Esq. Deputy Attorney General
Office of the General Counsel New Jersey Department of Environmental
U.S. Nuclear Regulatory Commission Protection and Energy
Wasnington, DC 20555 Richard J. Hughes Justice Complex

Trenton, NJ 088625

** Lawrence C. Lanpher, Esq. *+ Robert Rader, Esqg.
Kirkpatrick & Lockhart Winston & Strawn
1800 M Strest, NW, South Lobby, 9th F1. 1400 L Street, N.¥. =
Vashingtom; DC 20036 - L Vashington"DC 20005 -esawn .

Dated at Rockville, Md. this
14 day of October 1993 . :
6;:;1:0 of 40 éocrehry of the Lommission

*HAND DELIVERED

*#FAXED
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g KIRKPATRICK & LOCKHART

SOUTH LOBBY « 9TH FLOOR

% STATE STREET I80C M STREET. N W MIAMI CENTER SUITE 20
BOSTON MASSACHUSETYS 02108 289 Rt e AT 30 SOUTH BISCA AR
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MRS LS FACSIMILE (202) 778 90X PITTSBURGH, PENNSYLL ANIA 152328379
412 -»o&»;-
LAWRENCE COE L ANPHER REF. EDO 9407

Bernero, NMSS f/action
cys: Taylor
October 20, 1993 Sniezek
Thompson
Blaha
Lieberman, ©OF
Murley, NRR
VIA FACSIMILE bl Ly
Goldberg, 0GC
Mr. James M. Taylor
Executive Director for Operations
United States Nuclear Regulatory Commission
11555 Rockville Pike, 17th Floor
Rockville, Maryland 20852

Re: 10 C.F.R. § 2.206 Petition Filed by the State
of New Jersey Pertaining to Fuel Shipments by
y

Dear Mr. Taylor:

On behalf of the Long Island Power Authority ("LIPA"), we
are writing regarding the State of New Jersey’s October 8, 1993,
request that you and the Commission halt shipments of sllghtly
irradiated fuel from the Shoreham Nuclear Power Station to the
Limerick Generating Station. On October 14, 1993, the Commission
issued an Order indicating that the Diroctor of the cognizant NRC
office would be considering the New Jersey filing insofar as it
constitutes a request for action pursuant to 10 C.F.R. § 2.206,
We understand in that regard that the cognizant NRC office to
which LIPA’s response should be referred is the Office of Nuclear
Materials Safety and Safeguards. LIPA respectfully requests that
the NRletaff reject the New Jersey request for immediate
action.

i/ LIPA is filing separately with the Commission a Response to
the Commission’s Order of October 14, 1593. As appropriate, LIPA
will make a further filing in the future pertaining to 10 C.F.R. p
§ 2.206 to address the New Jersey filing insofar as it does not , ¥

seek immediate action. r

DC- 115458 .1 n,u* :A A { \
l 7 M‘\VN

TR 2080 1N



KIRKPATRICK & LOCKHART

Mr. James M. Taylor

United States Nuclear Regulatory
Commission

October 20, 1993

Page 2

On at least three prior occasions, reguests have been filed
with the NRC Staff, one of which was submitted under 10 C.F.R. §
2.206, requesting additional regulatory approvals or hearings for
shipments of spent fuel or similar materials, and seeking to halt
these shipments pending further NRC evaluations. Shipments of
Spept. Nuclear Fuel, DD-84~24, 20 N.R.C. 1557 (1984); Commonwealth
Edison Co. (Shipment of Irradiated Fuel from West Valley, N.Y.),

DD-83~-14, 18 N.R.C. 726 (1983); i -Lev
EQ!£I_ElAnLm!ﬁ§&2_IhIQRQD_AnQ_IQ_IllinQiEp DD-83-12, 18 N.R.C.
713 (1983). In all three instances, the NRC Staff declined to

require additional approvals or to halt, or even delay, the
shipments. The Staff’s reasoning on each occasion was that the
NRC’s regulations under 10 C.F.R. Parts 71 and 73 impose
procedural, administrative and technical requirements designed to
protect the public health and safety. E.g., 20 N.R.C. at 1558;
18 N.R.C. at 716. 1In one case, the Director of the Office of
Nuclear Material Safety and Standards explained that over the
years the NRC has reexamined the ability of these regulations to
protect against unreasonable risk from the transport of licensed
materials and concluded:

(B]ased upon the analysis developed in the rulemaking
proceeding, the public comments received, the safety
record of transportation of licensed materials and
other information, that present regulations were
adegquate to protect the public against unreasonable
risk from the transport of radiocactive materials.

18 N.R.C. at 716.

Be-ause the NRC Staff previously has concluded that the
NRC’s existing regulations are sufficient to protect the public
health and safety, and because New Jersey has provided no
evidence suggesting that these regulations will not be satisfied
in this case, LIPA requests that the Staff deny New Jersey’s
request for immediate relief. As prior NRC decisions indicare,
immediate relief should be granted only when there has been a
showing that suwstantial health and safety issues have been
raised. Philadelphia Elec. Co. (Limerick Generating Station,
Unit 1), DD-86-6, 23 N.R.C. 571, 572-73 (1986) (and cases cited
therein).



KIRKPATRICK & LOCKHART

Mr. James M. Taylor

United States Nuclear Regulatory
Commission

October 20, 1993

Page 3

New Jersey has failed to identify any substantial health and
safety issues associated with LIPA’s barge shipment of the
Shoreham fuel. Indeed, New Jersey has failed to identify a
single alleged defect in the casks that will be used to transport
the fuel, or in the Operations Plan pursuant to which LIPA is
shipping the fuel. In such circumstances, New Jersey's request
for immediate relief is plainly inadequate.

Respectfully,

KIRKFATRICK & LOCKHART
7

L, y 4
s, /
By: }/dma«/ SO gt

Lawrence Coe Lamphe.

Attorney for the Long
Island Power Authority
OF COUNSEKL:

Richard P. Bonnifield, Esqg.
General Counsel

Long Island Power Authority
200 Garden City Plaza
Garden City, New York 11530

cc: Attached Service List



CERTIFICATE OF SERVICE

1, Linda L. Raclin, hereby certify that on this 20th day of
October, 1993, I served on the following parties, in the manner
specified, a copy of a letter to James N. Taylor, Executive
Director of Operations at the United State Nuclear Regulatory

Commission dated October 20,

Fred Devesa, Esq.

Acting Attorney General
of New Jersey

Themas J. Kowalczyk
Deputy Attorney General
Jack Van Dalen

Carol Grulacki

R. J. Hughes Justice Complex
CN 093

Trenton, New Jersey 0E625
(609) 948-9315
(Facsimile/FEDEX)

Katherine W. Hazard, Esq.
Attorney, Appellate Section
Department of Justice

P. O. Box 23795

(L’Enfant Station)
wWashington, DC 20026
(Courier)

Susan 8. Chidakel, Esqg.

U.S. Nuclear Regulatory
Commission

11555 Rockville Pike

Rockville, MD 20852
(301) 504-3725
(Facsimile/FEDEX)

1993:

Winston & Strawn

Robert Rader, Esqg.

Mark J. Wetterhahn

1400 L Street, NW
wWwashington, DC 20005-3502
(202) 371-5950

(Courier)

Marjorie Nordlinger, Esq.
U.S. Nuclear Regulatory
Commissiocn

11555 Rockville Pike
Rockville, MD 20952
(301) 504-1616
(Facsimile/FEDEX)

Samuel J. Chilk

Secretary of the Commission
U.S. Nuclear Regulatory
Commission

Washington, DC 20555
(First Class Mail)

/

/

Xindo, X teelen

=" 'Linda L. Raclin




rRef. EDO 9407
Action: Bernero, NMSS

cys: Taylor
Sniezek
#tate of New Fereey ;?or:pson
: L DEPARTMENT OF LAW AND PUBLIC SAFETY A et AR
JW. DIVISION OF LAW ASSISTANT ATTORNEY GENERAL
NICHARD 4. MUGHES AUSTICE COMPLEX DIRECTOR
TRENTON 08625 Murley
Lieberman
TTMartin
Scinto

(609) 533-8109

October 13, 1293

James M. Taylor

Executive Director for Operations
U.S. Nuclear Regulatory Commission
washington, D.C. 20555

Samuel J. Chilk
Secretary of the Commission
U.S. Nuclear Regulatory Commission

washington, D.C. 20555
Attention: Docketing and Service Branch

RE: PHILADELPHIA ELECTRIC COMPANY, DOCKET NOS.
50-352 AND 50-353, LIMERICK GENERATING
STATION, UNITS 1 AND 2, MONTGOMERY COUNTY,
PENNSYLVANIA
LONG ISLAND POWER AUTHORITY, DOCKET NO.

§0-322, SHOREHAM NUCLEAR POWER STATION,
SUFFOLK COUNTY, NEW YORK

Dear Executive Director and Secretary:

As a follow up to the October 8th request and petition
submitted on behalf of the New Jersey Department of
Environmental Protection and Energy ("NJDEPE"), enclosed please
find Judge Garrett E. Brown's October 12th decision dismissing

NJDEPE's request for injunctive relief.

)

i

el R LS TTIC P .
Q.’ il ét S !5'//’/ + New Jersey Is An Egual Opportumin Emplover



October 13, 1993
Page 2

Given the fact that Judge Brown dismissed NJIDEPE's
requested relief to enjoin the ongoing shipments of irradiated
fuel, it has become even more imperative that the Nuclear
Regulatory Commission take immediate action on NJDEPE's

request.

Respectfully submitted,

FRED DeVESA
ACTING ATTORNEY GENERAL OF NEW JERSEY
Attorney for NJDEPE

[ A Bod—

Thgﬁas A. Borgerl

Deputy Attorney General

By:

cc: Attached Service List (w/o attach)
Office of the General Counsel (with attach)
Charles L. Miller, NRC (with attach)
Pacific Nuclear Systems, Inc. (with attach)

tb.lipa.nrc
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY B by
'é;"‘ A *-:: e

STATE OF NEW JERSEY. et al.. : —

Plainuffs. Civ. No. 934269 (GEB)
¥. |
LONG ISLAND POWER AUTHORITY. et al., MEMORANDUM AND ORDER
Defendants. :

BROWN. District Judge

This matter comes before the Court on plaintiffs’ appiication for an Order preliminarily
emoining defendants from causing or allowing thirty-three shipments of iiradiated nuclear fuel by
barge through New Jersev's coastal waters until: (1) an independent envirc.mental evaluation of the
rnisks posed by, and the aiternatives t0. said shipments has been prepared as required under the
National Environmental Policy Act (the “NEPA®), 42 US.C. § 4332(2)(c); and (2) defendant Long
Island Power Authonty (“LIPA") submits a consistency certification to the New Jersev Department
o. Environmental Protection and Energy (the “NJDEPE") and receives a consistency determination
from the NJDEPE as required by the federal Coastal Zone Management Act (the “CZMA"), 16
US.C. § 1451 er seq. Also before the Court are defendants’ cross-motions: (1) to dismiss for lack of
subject matter junisdiction pursuant to FEp. R. Crv. P. 12(b)(1); and (2) to dismiss for failure to state
a claim upon which relief can be granted pursuant to Fep. R. Crv. P. 12(b)(6) or, in the alternative.
for summary judgment pursuant to FEp. R. Civ. P. 56.

For the following reasons. the Court wiil: (1) Order Count II of plaintiffs’ Verified Compiaint
withdrawn by consent of the parties: (2) grant defendants’ cross-motions to dismiss for lack of subject

matter junsdiction as to Count I of the Verified Complaint: (3) deny defendants’ cross-motions to



dismiss for failure to state a claim: (4) grant defendants’ cross-motions for summary judgment as to
Count III of the Venfied Compiaint. and (5) dismiss as moot plaintiffs’ application for preliminary

injunctive relief.

I. BACKGROUND

On September 21. 1993. plainuffs. the State of New Jersey (the “State*), the NJDEPE. and
Jeanne M. Fox—Acting Commussioner of the NJDEPE. commenced the instant action against: the
LIPA. Thomas DeJesu~Executive Director of LIPA. the United States Nuciear Regulatory
Commussion (the “NRC"). the United States Coast Guard (the “Coast Guard"). and the
Philadelphia Electnc Company (the “PECn"), seeking temporary rastraints and preliminary injunctive
relief in an effort to emoin the above-named defendants from causing or allowing thirty-three
shipments of irradiated nuclear fuel by barge from the LIPA's Shoreham Nuclear Power Station
located in New York (the “Shorenam Facility*) to the PECo’s Limenck Generatng Station in
located in Pennsyivania (the “Limenck Facility*) by way of New Jersey's coastal waters until: (1) an
independent environmental evaluaton of the nsks posed by, and the alternatives to. the shipments
has been prepared as required under the NEPA: and (2) defendant LIPA submits a consistency
cerufication to the NJDEPE and receves a consistency determination from the NJDEPE as required
by the CZMA. On September 21 1993, after reviewing the wnitten submissions and hearing the
arguments of counsel, this Count denued plaintiffs’ application for the issuance of temporary restraints.
The Third Circuit then suiamarily demied plaintiffs’ application for a stay of this Court’'s Order

pending appeal by Order dated Sepiember 24, 1993."

1. Plainuff’s appeal to Associate Justice Souter of the United States Supreme Court was similarly
denied.



The following facts are denved from plainuffs’ Venfied Complaint. Plainuifs assert that
althougn low power testing of nuclear energy was performed at the Shoreham Facuity as early as
1987, said facility has never been placed into commercial operation due. at leas: 2 part. to the
absence of an adequate evacuation plan. V.Compl. 1 10. Consequently, the LIPA is currently
decommussioning the Shoreham Facility and arranging for the disposal of the irradiaica nuclear fuel
that was used dunng the above-referenced low power testing” Jd. As pan cf the intended
decommussion of the Shoreham Facility, the LIPA proposes to transfer the fuel used » the Shoreham
Facility 10 the Limenck Facility. /d The current proposed transfer of fuel invoives approximately
thirty-tnree shipments by barge from the Shoreham Facility to the Limernick Faciliny = wav of New
Jersey's coastal waters and wiil take several months.” Jd. ¥ 11. Plainuffs assert “=at when they
became aware of the planned shipments. they expressed their objections and concerns 10 LIPA and
PECo ctficials.* Id

In February of 1993, defendant LIPA filed an “Updated Decommissioning P!20* (a *UDP")
with the NRC. Jd. ¥ 14. Plaintff’s assert that the UDP “contained only a brie; ind tentative
discussion of ‘fuel disposal alternatives.’ and that [the| LIPA acknowledged that as those alternatives
emerged it would have 1o send any requests ‘to the NRC as separate licensing suomussions.” /d.
(citauons omitted). On March 8, 1993, defendant PECo applied to defendant 1ze NRC for a

vanance (0 its operating license that would allow it to receive and use the Shoreham Facility's fuel.

2. Plainuffs assert that the nuclear fuel at issue consists of Uranium-235 and i radioactive—
approxumately 176,000 curies. /d.

3. According to the plaintiffs’ Venfied Complaint. “[t]he proposed barge route for 1ne 33 shipments
is a route from Long Island, south through the Atlantic Ocean 15 miles off-shore of the State's coast,
around Cape May, through the State’s waters in Dulaware Bay and up the Delaware River, finally
docking 1n Eddystone, Pennsylvania.® Jd 1 13.

4. Plainuffs objections and concerns centered around the potential damage to toursm and public

confidence regarding the safety of the New Jersey shore should one of ihe barges be involved in an
acoident Jd T12




Id. 9 15. Thereafter. on June 23. 1993, defendant the NRC approved the vanance sought by
defendant PECo. /d. ¥ 17. Neither defendant PECo's appiication nor defendant the NRC's nouce
of approval published on July 7, 1993, discussed at lengih the proposed method or route by which
the subject fuel would be transported. /d. 99 15, 17.

On or about July 7, 1993, defendant LIPA submitted a “Proposed Operations Plan* for the
fuel's shipment by barge. /d. Y 18. Plainuffs assert that aithough they were made aware of the
possibility that the defendants mught seek 1o transpor the fuel by barge along New Jersev's coastline.
this was “the first formai document in which [the] LIPA indicated its intention to move its fuel from
[the| Shoreham |Facilitv] to [the] Limenck (Faciiitv] by barge in part through the State's termitonal
waters and coastal zones.” See id. Planuffs further contend that they did not recemve this document
until September 3, 1993. Jd. 1 18. Plaintiffs assert that in the intenim. on or about July 27, 1993, the
defendant Coast Guard conditionaily approved the LIPA's plan. /d. ¥ 19. Plainutfs assert that the
Coast Guard’s conditional approval of the LIPA’s proposed plan did not include (1) an assessment
of the nsks posed by the proposed method or route of transport. or (2) a discussion of reasonable
alternauves. /d Plainuffs further aver that the Coast Guard's conditional approval “was issued
without a cerufication by [the] LIPA that *he proposed activity complies with the State's CZM
program as required by the CZMA ... " ld

On or about August 9. 1993, defendant LIPA submitted an “Application for a Certificate of
Handling” (a “COH") to plaintiff the NJDEPE as required by N.J.AC. § 7:28-12 since New Jersev's
Radiation Protection Act, NJS.A § 26:2D-1 er seq., prohibits the transport of cenain radioactive
materials into or through New Jersey without first obtaining 2 COH issued by the NJDEPE. /d
20. Defendants’ application is currently under review. /d Plaintiffs maintain that this was the first

application by anvone to the NJDEPE seeking approval for the proposed shipments at issue. /d



On August 19, 1993. defendant the NRC issued a “Certificate of Compliance tor Radioactrve
Matenals Packages® to non-party Pacific Nuciear Systems for the use of cartain containers
manufactured to transport the Shoreham Facility's fuel. /d 9 21. Plainuffs assert that this
cerufication was issued despite the fact that “[tjhere was no analvsis of the risks nosed by barge
transportation along anv specific route. nor of a companson of those risks versus those posed by
other modes and routes of transportation, such as rail.” /d. (emphasis in onginai).

Thereatter, on September 8. 1993, plainuff the NJDEPE sent defendant Coast Guard a letter.
with a copy to defendant LIPA. informing them that the LIPA was required under the CZMA 10
submit a “Consistency Cerufication” to both the Coast Guard and the NJDEPE cerufving that the
proposed transportation of radioactive matenal complied with the State's CZM program. /d. 7 22,
It is also worth noting that on September 15, 1993, the NJDEPE wrote to the United States
Department of Commerce—~National Oceanic and Atmosphenc Administration (the “NOAA®) in an
effort to have that federal administrative agency step in and require the defendants to submit 10 a
consistency review under the CZMA. Jd. 1 23. By letter dated October 1, 1993, the NOAA
informed plainuff that no such undeitaking was required as “the proposed shipment by the LIPA
does not involve the issuance of a required license or permut by the Coast Guard as defined in [the|
CZMA." See Leter from Frank Maloney. Acting Director of the NOAA. to Jeanne M. Fox, plainuff
(Oct. 1, 1993) (attached to the Supplemental Letter Brief of the United States in support of its
motion to dismiss| [hereinafter Maioney Letter.].

Plaintiffs maintain that “[t]o date [the] LIPA has refused [the] NJDEPE's demands that it
withhoid shipping the {uel until [the] LIPA has completed the CZMA process and unul an adequate

environmental assessment and alternatives analysis has been prepared” V.Compl. T I3



Consequently, plaintiff commenced the instant action on September 21, 1993. (o enjoin the proposed

shipments scheduled to begin on September 23, 1993.°

I1. DISCUSSION

As an initial matter. in their Supplemental Briefs and at oral argument. plainuffs formally
withdrew Count II of their Verified Complaint alleging a violation of the Atomic Energy Act. 42
US.C. § 2011 er seq. Accordingly, the Court will Order Count II of plainuifs’ Venfied Compiaint

withdrawn by consent of the partes.

A. SUBJECT MATTER JURISDICTION
Before this Court can address the ments of plaintiffs’ app’ication for preliminary injunctive
relief. | must ascertain whether this Count possesses subject matter junisdiction over this cause of
action. See A.E. Finiev & Assocs.. Inc. v. United States, 898 F.2d 1165. 1167 (6th Cir. 1990). For as
the Sixth Circuit stated in Gould, Inc. v. Kuhimann. 853 F.2d 445 (6th Cir. 1988, cen. dismissed, 112
S. Ct. 1657 (1992): “|a] motion under Fen. R. Civ. P. 12(b)(1) questioning subject matter jurisdiction
must be considered before other challenges since the court must find junsdiction before determining

the validity of a claim.” Jd. at 450 (citing Bell v. Hood, 327 U.S. 678, 682 (1946)).

1. Standard for 12(b)(1) Motion to Dismiss

A district court may grant a3 motion to dismuss for lack of subject matter junsdiction pursuant

to FEp. R. Civ. P. 12(b)(1) based on the legal insufficiency of a claim. A dismussal pursuant to

5. The Court has been advised by counsel that as of October 4, 1993—the date upon which this Coun
conducted oral argument on plaintiffs’ application for preliminary injunctive relief—2 of the proposed
33 shipments had arrived in Eddystone, Pennsyivania without incident.
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Rule 12/b)(1) is only proper. however. when the claim “clearly appears to be immatenal and made
solely for the purpose of obtaining junsdiction or . . . is wholly insubstantial and frvolous.™ Kehr
Packages, Inc. v. Fidelcor. Inc., 926 F 2d 1406. 1308-09 (3d Cir. 1991) (quoting Bell v. ood. 327 U S.
678, 683 (1946)). On a Rule 12(b)(1) motion. plaintiff bears the burden of persuading the Court that

subject matter jurisdiction exists. /d. at 1409.

2. Third Circuit's Exclusive Jurisdiction
It is weil settied that the courts of appeals are vested with exclusive subject matier junsdiction
to review all final orders issued bv the NRC with respect 1o any proceeding granung, amending.
revoking. or suspending of any license. See Flonda Power & Light Co. v. Lonon, 470 U.S. 729, 737,

739-41 (1985). Moreover, as stated in the Hobbs Act, 28 U.S.C. § 2342:

The court of appeals has exciusive junisdiction to enjoin, set aside. suspend (in
whole or in part), or to determine the validity of—

(4) all final orders of the [NRC] made reviewable by section 2239 ot
ttle 42 . . ..

ld. Section 2239(b), in turn, provides in perunent part that “(a]ny final order entered in any
proceeding of the kind specified in subsection (a) of this section shall be subject 1o judicial review
in the manner prescribed in (the Hobbs Act, 28 US.C. § 2342].. . .* Jd. Subsection (a) of 42 U.S.C.
§ 2239 discusses, inser alia, the procedures by which the NRC must grant, suspend. revoke, or amend
licenses. See id. Thus, a final order of the NRC which grants, suspends. revokes, or amends a license
is subject to the judicial review provisions contained in the Hobbs Act set forth above.

After careful examination and review of the record presented to this Count and the well-

documented written submissions of the parties and heanng the arguments of counsel. this Court finds



that Count I of plaintffs’ Venfied Complaint is essenually challenging the validitv of rwo final orders
issued by the NRC=ihe first approving the vanance sought by defendant PECo: and the second
issuing a “Ceruficate of Compliance for Radioactive Matenals Packages® to non-party Pacific
Nuclear Systems for the use of certain containers manufactured to transport the irradiated nuciear
tuel at issue. See V.Compi. at Count I. Plainuffs are attempting to amend those orders 1o include:
(1) an zvaiuation of the method and route of the intended transport of the nuciear ruel. and 2) an
assessment of the nisks posed by the current proposed transport by barge along 1he New Jersey
coastline. See :2. As such. this Count conciudes that plaintiff has failed to mee: its burden in
cstablishing that this Court mayv exercise subject matter junisdiction over this action. Accordingiv,
the Court will grant defendants’ cross-motions to dismiss for lack of subject matter jurisdiction

pursuant to Fen. R. Crv. P. 12(b)(1) as to Count I of the Verified Compilaint.

B. CROSS-MOTIONS TO DISMISS PURSUANT TO RULE 12(b)(6)

A motion to dismiss pursuant to Fep. R. Civ. P. 12(b)(6) may be granted oniv if, accepting
all well pleaded allegations in the complaint as true. and viewing them in the light most favorable to
plainutf, plawwd is not entitled to relief. Bartholomew v. Fischi, 782 F.2d 1148, 1152 (3d Cir. 1986):
Angelasiro v. Prudennal-Bache Secunties, Inc., 764 F.2d 939, 944 (3d Cir.), cer. deniea. 474 U S. 935
(1985). The Court may not dismiss a complaint unless plaintiff can prove no set of facts which would
entitle him to relief. Conley v. Gibson, 355 U.S. 41, 4546 (1957); Angelastro, 764 F 2 at 944. *The

issue is not whether a plaintiff will ultimately prevail but whether the claimant is entitled to offer

evidence 10 support the claims.® Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). Io setting forth a

6. Because this Count find that plaintiffs are essentiaily challenging the validity of two final orders
issued by the NRC, it necessary follows that plaintiffs’ steadfast reliance on Susquenanna Valley
Alliance v. Three Mile Island. 619 F.2d 231 (3d Cir. 1980), cen. denied, 449 U.S. 1096 (1981), is
misplaced. See Lorion, 470 U.S. at 737, 73941 (discussed supra).



valid claim. a party s required only to plead “a short plain statement of the claim showing that the
pleader is enuitled to relief.* Fep. R. Crv. P. 8(a).

Because defendants’ cross-motions for summary judgment are based upon the entire factual
record presented to this Court, I must conciude that it is the more appropriate context within which
to decide whether plaintiffs’ remaining claim has ment. See Fep. R. Crv. P. 12(b). Accordingly, the
Court will deny defendants’ cross-motions to dismiss for failure to state a claim upon which relief can

be granted pursuant to Fen. R. Civ. P. 12(b)(6).

C. CROSS-MOTIONS FOR SUMMARY JUDGMENT
I. Standard for Summary Judgment

Summary judgment may be granted only if there is no genuine 1ssue as 1o anv matenal fact
and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56 Celotex Corp. v.
Catren, 477 U.S. 317, 322 (1986). In a summary judgment motion. the non-moving party receives the
benefit of all reasonable doubts and any inferences drawn from the underiving facts. Matsushita Elec.
Indus. Co. v. Zenuh Radio Corp., 475 U.S. 574, 587 (1986). If the non-moving party bears the burden
of proof at trial as to a dispositive 1ssue. Rule 56(e) requires him to go bevond the pleadings and
designate specific facts showing that there is a genuine issue for trial. Celorex. 477 U.S. at 324
Schoch v. First Fidelity Bancorporanion, 912 F.2d 654, 657 (3d Cir. 1990). Issues of matenial fact are

genuine only “if the evidence is such that a reasonable jury could return a verdict for the nonmoving

party.* Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

2. Applicability of the CZMA
The gravamen of Count III of plaintiffs’ Venified Complaint is that *[the] LIPA applied for

an obtained a Coast Guard approval for handling the fuel without submitting a CZM program
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consistency certification to the Coast Guard in wiolation of the CZMA. 16 US.C. § 1456(c)(3)(A).”
See V.Compl. 1 40: see generally 12 at Count III. Review of the CZMA reveals. however, that the
application of 16 U.S.C. § 1456(c)(3)(A) is premised upon a finding that the LIPA is “(an] applicant
tor a required Federai license or permit.* See ud.

In the instant case. plainuifs attempt to establish this predicate issue based upon a letter from
Captain H. Bruce Dickev. United States Coast Guard, Captain of the Port-Long Island Sound.
wherein Captain Dickey used the word “approval® to inform officials at the Shoreham Facility that
pending a routine safetv inspection. the Coast Guard would not interfere with the proposed
shipments. See Letter trom Captain H. Bruce Dickev, United States Coast Guard. Captain of the
Port-Long Island Sound. to LM. Hill. Resident Manager of the Shoreham Faciliev (Jul. 27, 1993)
(annexed as Ex. D to Affidavit of Brant Aidikoff. Consuitant to the Generai Electnic Company, dated
September 21, 1993 [heremafter Aidikoff Aff.]). As alluded to in supra part I of this Memorandum
and Order. however, the NOAA=—he federal agency charged with administering this statute and

making such findings—has already decided this issue. stating:

7. 16 US.C. § 1456(c)(3)(A) provides in pertinent part:

After final approval by the Secretary of a state’s management program, any
applicant for a required Federal license or permit to conduct an activity, in or outside
of the coastal zone. affecting any land or water use or natural resource of the coastal
zone of that state shall provide in the application to the licensing or permitting agency
a cerufication that the proposed activity complies with the enforceable policies of the
state’s approved program and that such activity will be conducted in 2 manner
consistent with the program. At the same time, the applicant shall turnish to the state

or its designated agency a copy of the certification, with all necessary information and
data.

ld
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[We have| determuned that the proposed shipment by [the| LIPA does not invoive the
issuance of a required license or permut by the Coast Guard as defines 2 [the]
CZMA . ... Therefore. the actvity is not subject to consistency review cocer the
CZMA.

... [Although we| give(] a broad meaning to the definition of “federa: Lcense
or permit® . . . . in the instant case. [the] LIPA has not applied for a Federa: [sic]
license or permut. an moreover. the Coast Guard has not proposed anv acivities
concerning the shipment. [The] LIPA was not legally required to present the Coast
Guard with its operation pian for review. but elected to do so on a voluntar basis.
Although the Coast Guard could have exercised its statutory authornity to control the
shipment, no such control was asserted in this case. Absent this control. [the! LIPA
could proceed with the shipment without Coast Guard review or approval.

See Maloney Letter. Consequently. absent sigmficant evidence to the contrary, this Court will defer
to the rindings of the NOAA. For as the Ninth Circuit stated while articulatng :=¢ appropnate
standard of review 1n such cases: “deference is due an agency's interpretation of its own regulations
and the statute it is charged with administering . . .. [T]he agency's decision should nct be disturbed
unless error 1s so clear as to deprive its decision of a rational basis.* .tmencan Peroleum Inst. v.
Knechi. 609 F.2d 1306 (9th Cir. 1979) (cited with approval in Norfolk S. Corp. v. Ober~. 632 F. Supp
225. 1251 n.46 (D. Del. 1986)); see also Southem Pac. Transp. Co. v. Califormia C.astal Comm n,
520 F. Supp. 800. 803 (N.D. Cal. 1981) (*N.O.A.A. shouid be afforded considerable ceierence by the
courts with respect 1o its interpretation of its own regulations.” (citing Knechr, 609 F 2d at 1310).
After careful review of the evidence presented and hearing the arguments of counsel, this
Court finds that plaintiffs have failed to produce any credible evidence to support a contrary finding
to that announced by the NOAA. In fact, in addition to the findings of the NOAA set forth above,
the evidence presented to this Court suppons a finding that the Coast Guard did not issue a federal
license or permit to the defendants in this case to transport the irradiated nuclear fuei at issue. See,
e.g., Declaration of Commander Phillip J. Heyl, United States Coast Guard, Captain of the Port-Long

Island Sound. dated September 22. 1993 (decision not to exercise power to stop shipment does not
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create a federal license or permit to go forward with shupment); Aidikoff Aff. 79 6-7 (submission of
proposed plans of transport to Coast Guard reflected a customary industry practice not an application
for a federal license or permit). As such. this Court must find that the procedures enunciated in the
CZMA have not been triggered by the series of events which lead to the filling of the instant action.
Accordingly, the Court wil grant defendants motions for summary judgment with respect to this

Issuc.

In light of the foregoing, the Court will dismiss as moot plaintiffs’ appiication for preliminary

injunctive relief.

ITI. CONCLUSION

For the toregoing reasons.

It is this ,/ P ‘//h*"day of October. 1993,

ORDERED that Count II of plainuffs’ Venfied Complaint be and is hereby WITTHDRAWN
by consent of the parties: and it is

FURTHER ORDERED that defendants’ motion to dismiss for lack of subject matter
junsdiction pursuant to Fep. R. Civ. P. 12(b)(1) as to Count | of the Venfied Compiaint be and is
herebvy GRANTED: and it is

FURTHER ORDERED that defendants’ motion to dismiss for failure 1o state a claim
pursuant to Fep. R. Civ. P. 12(b)(6) be and is herebv DENIED; and it is

FURTHER ORDERED that defendants’ motion for summary judgment pursuant to Fep. R.

Civ. P. 56 as to Count III of the Verified Complaint be and is herebv GRANTED: and it is

12



FURTHER ORDERED that plainuffs' application for preliminary injunctive relief be and

is hereby DISMISSED as MOOT.

GARRETT E. BROWN, JR. USB.J -~
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

n the Maner of

-

STATE OF NEW JERSEY Dorket No. Misc. 9301

)

)

)

)

)

Department of Law and Public )
Safety's Requests )

)
)

PHILADELPHIA ELECTRIC COMPANY'S RESPONSE TO
THE NUCLEAR REGULATORY COMMISSION'S
QCTOBER 14, 1993 ORDER.

INTRODUCTION
By Order dated October 14, 1993, the Secretary of the Nuclear Regulatory Commission
("NRC* or "Commission") requested responses (o two questions from, inier alia, Philadelphia
Electric Company ("PECo") relating 10 & request by the State of New Jersey Department of Law
and Public Safety (“New Jersey” ar *State”). New Jersey seeks additional NRC consideration
of eavironmental impacts associated wath the shipment of slightly irradiated fuel from the
Shoreham Nuclear Power Station (o PECo's Limenick Generating Station. The Secremry of the

NRC has asked:

(1) Whether at this time either mater referenced by the State
gives rise to any heanng right under Section 189 of the Atomic
Energy Act; and, if 5o, (2) Based oo the State’s October 8, 1993
submttal, does New Jersey meet the applicable standards for
intervention under 10 C.F.R. § 2.714?

PECo submits that the answer (0 these two questons 15 a resounding ‘n0.” The NRC
s barred from reconsidering the grant of the Limenick license amendments inasmuch as New

Jersev failed o raise these issues before the expiration of the 60-day peniod for review by a

q3fol o638



court of appeals under the Hobbs Act, 28 U.S.C. § 2342(4) (1988). The order of the NRC is
final and beyond théjunsciction of the couns. Hence. it 15 not sudbject to direct or collateral
atack. PECo is enutled to rely on the authonzanon of the NRC 1 receive and utilize the fuel.
Furthermore. even were a reopened heanng on late intervenuon potentially avauable 1o 1t, New
Jersey has failed to demonstraie that it is enutled to such a heanng.

ARGUMENT

I. The NRC Lacks Jurisdiction To Consider New Jersey’s Request
for 2 Hearing and Late lotervention Because the Time for

The Limenick license amendm=at permitung the receipt of the fuel from Shorcham was
issued on Juse 23, 1993.4 Under the Hobbs Act, the period for judicial review of this final
a;mcyacuonapuedonmgustn. 1993. The NRC has held that unnl the peniod for judicial
review has expired, it may giwmmmmiummummm.
Flonda Power and Light Company (St Lucie Nuciear Power Plant, Unit 2), CLI-80-41, 12
NRC 650 (1980). However, although New Jersey admined it knew about the planned barge
shipments in early July, New Jersey elected not o bring its gnevances before the NRC unul
October 8, 1993, long after the 60-cay for review had expired.

The Stare's failure to request umely NRC action cannot be excused on tie basis that

discussions were ongoing among the parues, or that 1t was disappointed with the denial of relief

¥ The NRC had published a notice of opportumty for hearing and a no s:gruficant hazards
consideration on March 31, 1993 (58 Fed. Reg. 16,851, 16,867). On May 18, 1993,
the NRC published nouce of the issuance of an environmental assessment and a finding
of no significant impact (58 Fed. Reg. 29,010). Or Jjuly 7, 1993, nouce of issuance of
the PECo amendment was issued (S8 Fed. Reg. 36.451).



oy the Distnct Court. The NRC has heid that "a pentoner may not reiy on the pendency of
another proceed:ng o protect 1S inerests and then jusufy its late peution on that rehance when
the other procescing fails to encompass peutioner's . leresis. Corsolidated Edisen Co, (Indian
Poirt Staton, Unit No. 2), LBP-82-1, IS NRC 37, 3940 (1982).

The expiration of the 60-day ume penod for judicial review 1s a junsdictional bar w0
consideraton of a final agency action by the courts. Energy Probe v NRC, 872 F.2d 436, 437

(D.C. Cir. 1989); Natural Resources Defense Council v NRC, 666 F.2¢ 595 (D.C. Cir. 1981).
S0, 100, is i a bar for further considerauon by the agency. See Flonda Power and Light Co..
supra, 12 NRC at 652, Pan Amencan Peroleum Corp. v, Federal Power Comm'n, 322 F.2d
999. 1004 (D.C. Cir. 1963). Liugaton and the threat thereof must end and finality de accorded

10 NRC decisions so that parues may rely on Commission action. As the Atomuc Licensing

Appeal Board has stated.

the exclusion from a procesding of persons or organizatons who
have slept on their rights cdoes not offend any public policy
favonng broad ciuzen involvement in nuclear licensing
adjudicauons. Assuming that such a policy finds footng in Secuon
{89a . . . it must be viewed in conjunction with the equally
.mporuant policy favonng the odservance of established ime hmits.

Long lclan Lighang Co, (Shoreham Nuclear Power Station Unit 1), ALAB-743, 18 NRC 287,
396 n. 37 (1983).

1. Petitioner Has Failed to Meet or Even Address the Standard
for Reopening 8 Proceeding,

Assuming argusndg that the request for a heanng is not jurisdictionally ume barred, New

Jersey has failed to address and fulfill the requirements for r2opening and late intervenuon.



\Wher a petiuoner sceks 10 inlervine lale 1n 2 proceeding for which e recorc s closed, both
tne .ate reopening ad intervenuon cniina must be sausfied. Texas Usliues Electac Co,
(Comanche Peak Steam Electric Swaon, Unit 2), CL1-93-04, 37 NRC 156, .61 n.1 (1993).

First. New Jersey's mouon (o reopen is not umely. ‘[T)he party seeking lo reopen must
show that the 1SSug 1t NOW seeks Lo ruse couid not have been raised earlier.” Detrou Fdisqn
Company (Enrico Fermu Atomic Power Plant. Unit 2), ALAB-730, 17 NRC 1087, 1065 (1983)
(emphasis in ongioal). The Freeman Affidavit (Attachment A) irrefutably snows that New
Jersey could have SOUght reopesiisig on barge impects at least three months 2§09, when the ume
for judicial review had not elapsed. Neither has New Jersey attempted 10 demaonsirate it meets
the "cxcepuonally grave’ issue cxcepuon contained in 10 C.F.R. § 2.734(a).

Second, contrary to the requirements of § 2.734(a)(2), New Jersey has failed 10 raise 2
sigruficant safefy Or environmenta issue. New Jersey has provided only speculation cancermung
hypomeﬁwenvmmmornutymbofmm:mnmuonmeNewmuycoumd
ourism. New Jersey has offered no techmical data or scienafic analysis o support these
conjectural asseruons. However, a party seeking to reopen an NRC proceeding must furnish
aff.davits "by competent individuals with inowledge of the facts alleged, cr by expens in the
disciplines appropriate to the issues raised.* 10 C.F.R. § 2.734(d).

Thirc, New Jersey's peution does not demonstrale that a matenally different result
would be or would have been likely had the newly proffered evidence been considered ininally

This is the most important factor of the three-pronged Lest for reopening. Houson Lighting and

Power Co., South Texas Project, Units | and 2), LBP-86-15, 23 NRC £9§, 672 (1986).



Nothing 1n New jersey’s peauon alleges that the NRC would have reached a cufferent conclusion
£ New Jersev's arguments nac been before the Commission earlier. As discussed below, the
NRC has aircady analyzed the environmental impacts of barge wansportation of irradiated fuel
from nuclear power reaciors anc determined tha: those impacts are within e bounds of the
aralyss of Table S-4. Pelitioner does not even argue that the NRC :nould wave the
applicability of Table S-4 per 10 C.E.R. § 2.758(D), let alone show that a d.fferent assessment
of environmental impacts would result.

. mSmMFMToMmmCWWm
For Late Jntervention.

In addition 1o the requirements for reopeming contained in 10 C.FR. § 2.734, New

Jersey must sausfy the separaie criteria for a late filed peution for imervenuon. A nontumely
request for hearing will not be entertained absent a showing that a balancing of the factors of
10 C.F.R. §§ 2.714@)(1)(i)«(v) favors the petition.

A peutioner has a duty 0 confront the five lateness factars in its peution. Bogton Edisen
Cg. (Pilgnm Nuclear Power Staton), ALAB-816, 22 NRC 461, 466, 468 (1585). Thus, a late
petition 10 intervene wiich does not even discuss these criteria must be demied. Dukg Power Co,
(Perkins Nuclear Station, Units 1, 2 and J), ALAB-615, 12 NRC 250, 353-54 (1980). New
Jersey's late request for a heanng conians only 2 fleeung discussion of two of the lateness
factors: good cause (Brief at 44), and avauability of other means 1o protect Ui Slate’s inlerests
(Brief at 46).

In any event, a balancing of the five lateness factors would clearly call for denial of New

Jersey's pention. Good cause for lateness 15 the most imporiant facior, and, where good cause



s lacking, a peution must maxe 2 compelling showng on ihe other ractors. Long lsiand
Ligating Co, (ShoreMdm Nuclear Power Staton. Unit 1), ALAB-743, 18 NRC 387, 397 (1983)
cnng Datrou Edison Co. (Eanco Fermi Atomuc Power Plant, Unut 2), ALAB-707, 16 NRC
1760, 1765 (1982). The burden of proof is on the peunoner. New Jersey admits that it knew
of the iotention of Long lsland Power Authonity ("LIPA") to ship the fuel by barge in early July
of this year (Brief at 10). Preoccupation with other matiers does not excuse lateness. Puges
Sound Power & Light Co. (Skagit Nuclear Power Project, Units | and 2), LBP-79-16, 9 NRC
711, 714 (1979). Nor does poor judgment or imprudence or # late revelaton of possible adverse
effects from the licensing acton. 1. Poor judgment is not good cause for late filing even if
specific dewils unforeseen ai first later surface. Id. at 714-715. Also, as noted previously, a
claim that peationer believed that its concerns would be addressed in another proceeding will
not be considered good cause. As discussed in Attiachment A, Affidavit of Jan Freeman, New
Jersey was fully informed of the barge option in laiz May or early June 1593. New Jersey
relied on informal discussions and the weaght of its governmental influence 10 persuade PECo
and LIPA to drop the barge option voluntanly. New Jersey’s unsuccessful persuasion 1s not
*good cause” for failing to invoke NRC procedures unul after several shipments have already
been made.

Absent a showing of good cause for late flling, New Jersey must make a "compeiling
showing" on the other four factors govermung late intervention. Cleveland Electng lluminaung
Co. & Toledo Edison Co. (Perry Nuclear Power Plant, Unit 1), LBP-91-38, 34 NRC 229, 236

47 (1991). New Jersey has not met tits heavy burden.
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The first of the four remawung faciors is the avalability of other means wheredy
peutioner may protect i1s interest. The State has requested. in parallel, that pursuant 10 § 2.2
a proceeding be instituted and s nOW before the Count of Appeals for the Third Circun
requesung judicial review of the same maters. The second factor -- the extent o which
peutioners’ parncipauon will assist in developing a sound record — strongly suggests that New
Jersey's pettion should be denied. New Jersey has nol submitted any affidavits of expens nor
shmxtmmzmumpmtofnudw fuel. The third factor - the extent to which
p&iom'simuutmﬂbewmdbyuiﬁn(pudu»modounmwu‘ghm New Jersey's
favor. Petitioner's interes: will be adequately protected by the Staff, which has a duty to ensure
that the public :nterest is protecied in the eaforcement of the Atomuc Energy Act. Jodian Boial,
supra, 1S NRC at 41.

The final factor — the exient o which pettioner's parucipauon will broaden the 1ssues
orddaythpmadingnmmmmmu‘ofimmimpomcem the overal
balancing process, " Perry: Davis-Besse, supra, 34 NRC at 247, qnng Longsland Lighting Co.,
(Shoreham Nuclear Power Staton, Unit 1), ALAB-743, 18 NRC 287, 402 (1583). This factor
most strongly compeis the denal of the peation. The amendment process is long since over.
The grant of New Jersey's request would result in a heaning which would otherwise not be heid.

IV. New Jersev’s Petition Fails To State An Admissible Contention.

The State's peution 1s also defecuve because it fails (o state a content:on. As 1o PECO's

amendment, at most a single “concern” is con@ined in the pedtion. The petition contends that

the NRC failed to compiy with NEPA in determuning that the cavironmental impacts of



ransportation of fuel from Shoreham 10 Limenck had been adequaicly wialyzed.¥ This
-ontention. however. would be ;nacmissible because: (1) it consututes an impermussible arack
on Commussion regulations under 10 C.F.R. § 2.758; and (2) it fuils to meet the requirements
set forh in 10 C.F.R. § 2.7:4.

The crux of New Jersey's pention is a challenge to the NRC's genenc evaluation, by way
of rulemaking, of the environmental effects of the transportation of radicacuve matenals o and
from nuclear power plants.? Contrary '0 it argument, Table S-4 is applicable to barge
Tansportaton. mmwymmmmmdmmmdﬁmam
“by truck, rail, gr barge” is covered by Table S-4. 10 C.F.R. § 51.52(a)(5) (emphasis added).
The supporung documentauon for Table S -4 explicitly includes a detailed analyss of the effects
of an accident involving a barge carrying irradiated fuel. Sge "Environmental Survey of
Transportation of Radicactive Matenals 0 and from Nuclear Power Plants,” WASH-1238 at 68-

71 (December 1972). Thus, the peation seeking a site-specific assessment of environmental

¥ In passing, New Jersey noles that iis Coastal Zone Management Plan identfies NRC
*permits and licenses required for the construction and operation of nuclear facilities
under the AEA of 1954, Secuons 6, 7, 8 and 10," as those for which applicants must
consult with the NJDEPE for consistency review. However, the New Jersey plan only
refers 10 the initial licensing for the construction and operauon of facilities rather than
to any amendments to those licenses. Moreover, the License amendments obtained by
PECo relate to the receipt of fuel which does not affect the coastal zone.

¥ Table S-4 resulted from a generic stwdy of the environmental impacts of transportaton
of fuel and wastes 1o and from nuclear reactors. 40 Fed. Reg. 1005 (January 6, 1975);
10 C.F.R. § 51.52. This analysis included "the probabilities of occurrences of
transportation accidents, the expected consequences of such accidents, and an analysis
of the potential radiation exposures 10 traasporiation workers and the general public
under normal conditions of transport.” 40 Fed. Reg. at 1005 (January 6, 1975).



)mpacts from barge transporiation Corsuiuies an impermissible aitack on a2 Commussion
regu.ation per 10 C.IR.§2.758.

New Jersey may not questior the validity of Table 5-4 by way of contentions without an
appropnate showing. 0 C.F.R. § 2.758. Vermont Yanxes Nuclear Power Corp, (Vermont
vankee Nuciear Power Station), LBP-90-6, 31 NRC 85, 91, n.9 (1990) quing Fhiladziphia
Elgctne Co. (Peica Bottom Power Stauon, Units 2 and 3), ALAB-216, 8 AEC 13, 20-21
(1974). Comtentions specifically challenging Table $-4 are inadmissible. Camlna Power and
Light Company (Shearon Hams Nuclear Power Plant), ALAB-837, 23 NRC 525, 54344
(1986); Duks Power Company (Catawba Nuciear Station, Units 1 and 2), ALAB-825, 22 NRC
785. 793-94 (1985) Nor has New Jersey pentioned for a waiver of the applicability of Table
$-4 nor identfied how the Table has failed to accomplish its intended purpose. I0CF.R. §
2.758(b).

V. New Jersey Fails To Meet The Requirements For An
\dmissible C 1

A peutioner 1s requured Dy 10 C.FR. § 2.714)(2) to explain the basis for the
contenuon. provide a concise statement of the alleged facts or expent opinion which support the

proposed contenton, and provide sufficient informauon to establish the existence of a genuine

dispute with the applicant on a material issue of law or fact. Agizona Public Ssrvics Co, (Palo

Verde Nuclear Generating Station, Units 1, 2 and 3), CL1-91-12, 34 NRC at 149, 155-56,
Georgia Power Co, (Vogte Electric Generaung Plant. Units | and 2), LBP-91-21, 33 NRC 419,

42224 (1991), appeal dismissed, CLI-92-3, 35 NRC 63 (1992). The filing of vague,

unpartculanzed contentions is not permitied. Duke Power Co, (Catawba Nuclear Station, Units




.10 -

| and 2), ALAB-687, 16 NRC 460, 468 (1982), rev'd. 10 parioa other grounds. CLI1-83-19, 17

NRC 104] (1983). New Jersey has faled to meet these requirements and its peution should be

cenied.
CONCLUSION
For the reasons stated above, the NRC lacks junsdiction to consider New Jersey's request
for a heanng pursuant to 10 C.F.R. § 2.714. The State has failed to demonstrate that it is
entitled to a heanng to challenge PECo’s amendment o perrmut it to receive the Shoreham fuel.

Respectfully submutted,
WINSTON & STRAWN

W @2’\ ” Z/)
Mark J. Wetterhahn
Robert M. Rader
Counsel for Philadeiphia Electn~

Company

October 20, 1993



AFFIZAVIT OF [AN v TREEVAN

JAN H. FREEMAN, oeling duly sworn, cces state under -ath as
{o.icwe:

I am~@lrectcr of Fublic Pelicy for the Fhilacelphia
Tiectric Company ("“PECe™”), and have reld this pogiticn since
Septemper, 1391. I am respcnsible for the planning and briefing
of ‘ederal, state and local elected and appointed government
officiale on ilssues of importance to PECO.

2. In March of this year, PECO, the Long Island Power
Authority (“LIPA") and the General Elactric Company ("GE")
entered into an agreement for the transfer of slightly used
nuclear fuel from the Shoreham Nuclear Power Station on Long
Island, New York to PECo's Limerick Generating Station located (n
Montgomery County, Pennsylvania.

3. As part of PECo's decision making process regarding the
shipment and receipt of the nuclear fuel, it was decided in May
of 1993 that PECo should concact the sppropriate state government
officials in New Jersey and Delaware (n order to apprise them of
the poseiblility of a decision being made to select the bargesrail
option. Similar contacts had been made with government cfficlals
in Fennsylvania.

4. Pursuant to PECO's decision 0 contact government
offlcials in New Jersey and Delaware, In either late May or early
June, ! placed a call to Scott Weiner, who at that tine was

Commissioner for the New Jersey Departixent of Environmental



Prorection ang Enerey ‘DEPE), o .nfcrm rnim cof the cargse/rail
sption and to ask that ne arrange a meeting with appropriate New
Jersey officials :.n crder Ior LIFPA and FECo to brief them cn the
possibility that the barge/rail °option (an option that would take
the nuclear fwel from Long Island off the coast of New Jarsey and
up the Celaware Bay and River) might Ce selected t> transport the
nuclear fuel. [ knew Mr. Walner perscnally from my previocus
position as Executive Director of the Pennsylvania Energy Office.

5. My conversation with Scott Weiner included a discussion
of thes barge/rail opticn. Mr. Weiner expressed concern over the
possible route ana timing of the ehipments. We agreed to arrange
s meeting s0 thst we could brief his office on the particulars
spscciated with the parge/rail option. The meeting was set up
through CEPE Agsistant Secretary Lance Miller's office. The
original meeting date of June l4th vas rescheduled for June 22nd
a4t my request to accommodate & scheduling conflict.

6. The June 2ind meeting in Trenton, New Jersey vas
attended by representatives of LIPA, PECc and DEPE. In addition,
ang at DEPE's reguest, representatives of the U.5. Coast Guard
were also present. The presence of the U.S. Coast Guard was an
indication to me that DEFE had done their "“homework" and realized
that the Coast Guard had a role to play in the barge/rail cption.

7. The June 23nd meeting (see attached list of attendees)
went extremely well. After a formal presentation by PECo ana
LIPA perscnnel and the showing ©of a video on the integrity cf the

nuclear fuel transportation casks, there was a discussion cn how



the Ccast Cuarc was treating the sripment. A Coast c.ara
representative responded they are treat.ng .t ..ke any -ther
freignt snipment. The [EPE staff ackncwiedgea that liew Jersev
4@ ro role to play and 70 need tO approve the sh.ipment. The
-EFE -ent so Sar as o say '<e nhope you nave gooc weather as you
cegin the precess. '

8. Pricr to the June 22nd meeting in Trenteon, a similar
meet.ing was conducted on June 4th in Delaware City, Delaware with
state emergency planning cfficials, representatives from the
Division of Public Health, the State Police and other state ) Rl
agencies. Also in attendance was & representative from the New
Jersey State Police, Sgt. Jim DeHart. (See attached attendance
ligt., The Delaware state officials were satigfiea with the
explanation of all emergency planning and security related
activities.

9. On July the 8th, I participated in a telephone call with
Rick Sinding, DEPE Assistant Commissioner for Policy and
Planning. Gerald Nicholls, a member of the DEPE statf, also
participated in the phone call. Rick Sinding indicated that
Scott wWeiner had asked him to call and express DEPE's concern
over a possible decisiocn to ship the fuel by barge cff the coast
cf New Jersey and up the Delavare Bay and River. Mr. Sinding
ind{cated that CEPE had "no lingering concerns over the substance
of the shipment.” They were concerned ocver the potential
percepticon that might cccur cver the shipment, aespecially since

they had already dealt with other environmental issues .ike the



drecging and disposal St cioxin seaiment. Ioncern was also
expressed over the potential timing of these shipments, ..e. the
potential impact in the commerce associated with the summer
vacation seascn.

10. DQurivg the course of that July 8th conversaticn, the
issue of the pessible applicaticon of the Coastal Zcone Management
ACt (CIMA) came up. .t was suggested that New Jersey was looking
inte the act f{or possible applicaticn. I alerted LIPA and PECo
sfficisls of my conversation and asked cur legal department to
take a look at the CIMA to determine the possible application of
thig statute. At the end of the July 8th call, it was suggested
that Scott Weiner give me & call or possibly meet with me to
address any New Jersey concerns. [ wag never contacted by Scott
Weiner or anycne from DEPE to set up & meeting. In addition, 1
asked that Mr. Sinding call Rich Bonnifield at LIPA, the shipper
of the fuel, in orcer to share DEPE's concerns with LIPA. I
understand after having spoken with Mr. Bonnifleld that Mr.
Sinding spoke with him about a week latar and made no reference
to the CIMA.

11. The nex: time that I hesrd from the DEFE was when I was
on vacation and received a message from my office that Rick
Sinding wanted to speak with me. when we spoke scometime during
the latter part of August, Mr. Sinding said that he had returnec
from vacaticn and saw an article in the Philadelphia Inquirer
suggesting that LIPA and PECo we were going forward with the

shipment. Mr. Sinding said he was asked by his superior, Jeanne



smﬂ v “

rox, Acting CDEPE Commissioner., tC cCal. T@ and express their
-sncern that LIPA and PECO were cons.idering moving forward with
vhe barge cpticn. Conce aga.n, . exp.ained the reascons why the
parge shipment would not gresent any hea'th of safety risk. Mr.
sinaing said that he c2uld 7ot Jisagree with what [ said, but
+hat DEPE had a concern cover tublic perception. The cossible
application of the CIMA was not raised during that conversation.
1f anything, I felt that Mr. Sinding was sympathetic with our
situation and would work internally to resolve any concerns still
shared by his departzent.

12. ! never heard again from Mr. Sinding or any other DEPE
official regarding any concerns which they might have until I
became aware of a September 8, 1993, letter sent Dy Jeenne Fox to
the U.S. Guard, {n which DEPE asserted that a CIMA consistency

cortification was reguired.

e L8

Jan H. Freeman
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of 3 0T P

STATE OF NEW JERSEY Docket No. Misc. 93-01

Department of Law ana Public
Safery’s Requests

A e e

NOTICE OF APPEARANCE

mnmmmmmmmm@mmam
in the abovecaptioned mamer. lo accordance with 10 C.F.R. § 2.713(v), the following
information is provided:
Name - Mark J. Wetterhahn

Address . Winston & Strawn
j400 L Street, N.W.
Washington, D.C. 20005-3502

Telepbone Number - Area Code 202-371-5703
Admissions . United States Supreme Court
United States Court of Appeals for
the District of Columbia
Name of the Party . Philadelphia Electric Company
2301 Market Street

Philadelphia, Peansylvania 19101
Pursuant to 10 C.E.R. § 2.712(b), service of correspondence and pleadings on

Philadelphia Electric Company should be addressed specifically to the undersigned.

/

Mark T-“Wetterhahn
Winston & Strawn
Counsel for Philadelphia Electric Conmipany

Dated at Washington, D.C.
this 20th day of October, 1993



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of
STATE OF NEW JERSEY

Department of Law and Publiz
Safety’s Requests

)
)
)
) Docket No. Misc. 9301
)
)
)
)
)

CERTIFICATE OF SERVICE

I, Mark J. Wetterhahn, b
served on the following copies of *Phi

mmfyummmhmnyofm. 1993, 1
i Elacm‘cCompny'sllmglomethr

Regulatory Commission's October 14, 1993 Order,” and “Notice of Appearance* for Mark J.

wmmmwmzo, 1993,

Thomas A. Borden, Esqg.*
Deputy Anorney General

State of New Jersey
Dppnmofhwanqmulcsm

Dockeung and Service Section**
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

- By facsimile
— By messenger

Lawrence C. Lanpher, Esq.*

ick and Lockhart
1800 M Street, N.W.
Washingion, D.C. 20036-589]

Richard P. Bonnifleld, Esq.
General Counsel

Long Island Power Authority
200 Garden City Plaza

Suite 201

Garden City, New York 11530

Bdward 1. Cullen, Jr., Esq.
Philadelphia Electric Company
2301 Market Street

Philadelphia, Pennsyivania 1910]

Mark I/ Wetterhahn
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Action:
cys:

#tate of New Jerseu

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF LAW

RICHARD J HMUGMES JUSTICE COMPLEX
CN 083
TRENTON 08625

(609) 633-8109

October 13, 1993
James M. Taylor

Executive Director for Operations

U.S. Nuclear Regulatory Commission
wWwashington, D.C. 20555

Samuel J. Chilk

Secretary of the Commission

U.S. Nuclear Regulatory Commission
wWwashington, D.C. 20555

Attention: Docketing and Service Branch

RE: PHILADELPHIA ELECTRIC COMPANY, DOCKET NOS.
50-352 AND 50-353, LIMERICK GENERATINC
STATION, UNITS 1 AND 2, MONTGOMERY COUNTY,

PENNSYLVANIA
LONG ISLAND POWER AUTHORITY, DOCKET NO.

50-322, SHOREHAM NUCLEAR POWER STATION,
SUFFOLK COUNTY, NEW YORK

Dear Executive Director and Secretary:

Ref. EDO 9407

Bernero, NMSS

Taylor

Sniezek

Thompson

Blaha

JA -

ASSISTANT ATTORNEY GENERAL
DIRECTOR

Murley

Lieberman

TTMartin

Scinto

As a follow up to the October B8th request and petition

submitted on behalf of the New Jersey Department of

Environmental Protection and Energy ("NJDEPE"), enclosed please

find Judge Garrett E. Brown's October 12th decision dismissing

NJDEPE's request for injunctive relief.

'S

)
// v New Jersev Is An Equal Opporuminy Emplover



October 13, 1993
Page 2

Given the fact that Judge Brown dismissed NJDEPE's
requested relief to enjoin the ongoing shipments of irradiated
fuel, it has become even more imperative that the Nuclear
Regulatory Commission take immediate action on NJDEPE's

request.

Respectfully submitted,

FRED DeVESA
ACTING ATTORNEY GENERAL OF NEW JERSEY
Attorney for NJDEPE

Thqﬁas A. Borgerl
Deputy Attorney General

By:

cc: Attached Service List (w/o attach)
Office of the General Counsel (with attach)
Charles L. Miller, NRC (with attach)
Pacific Nuclear Systems, Inc. (with attach)

tb.lipa.nrc
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UNITED STATES DISTRICT COURT E i

DISTRICT OF NEW JERSEY Ny s A
b -

STATE OF NEW JERSEY, et al.

:CC..?y : Er

Plaintiffs, Civ. No. 93-4269 (GEB)
V. |
LONG ISLAND POWER AUTHORITY. et al., MEMORANDUM AND ORDER
Defendants. |

BROWN. District Judge

This matter comes before the Court on plaintiffs’ appiication for an Order preliminaniy
emjoining defendants from causing or allowing thirtv-three shipments of irradiated nuclear fuel by
barge through New Jersey's coastal waters until: (1) an independent environmental evaiuation of the
nisks posed by. and the alternatives 10, said shipments has been prepared as required under the
National Environmental Policy Act (the “NEPA®"), 42 US.C. § 4332(2)(c); and (2) defendant Long
Island Power Authority (“LIPA”) submits a consistency certification (o the New Jerseyv Department
of Environmental Protection and Energy (the “NJDEPE") and receives a consistency determination
from the NJDEPE as required by the federal Coastal Zone Management Act (the “CZMA"), 16
US.C. § 1451 er seq. Also before the Court are defendants’ cross-motions: (1) to dismiss for lack of
subject matter jurisdiction pursuant to FED. R. Civ. P. 12(b)(1); and (2) to dismiss for failure to state
a claim upon which relief can be granted pursuant to Fep. R. Crv. P. 12(b)(6) or. in the alternative,
for summary judgment pursuant to Fep. R. Crv. P. 56.

For the following reasons, the Court will: (1) Order Count II of piaintiffs’ Venfied Complaint
withdrawn by consent of the parties: (2) grant defendants’ cross-motions to dismiss for lack of subject

matter jurisdiction as to Count I of the Verified Complaint: (3) deny defendants’ cross-motioas to



dismuss for failure to state a claim: (4) grant defendants’ cross-motions for summary judgment as to
Count III of the Venfied Compiaint: and () dismiss as moot plaintiffs’ application for preliminary

injunctive relief.

[. BACKGROUND

On September 21, 1993. piainuffs, the State of New Jersey (the *State”), the NJDEPE, and
Jeanne M. Fox—Acting Commussioner of the NJDEPE., commenced the instant action against: the
LIPA Thomas Delesu—Executive Director of LIPA. the United States Nuciear Regulatory
Commussion (the “NRC"). the United States Coast Guard (the “Coast Guard")., and the
Philadelphia Electric Company (the “PECo"), seeking temporary restraints and preliminary injunctive
reiief in an effort to emjoin the above-named defendants from causing or ailowing thirty-three
shipments of irradiated nuclear fuel by barge from the LIPA’s Shoreham Nuciear Power Station
located in New York (the “Shoreham Facility”) to the PECo’s Limenck Generating Station in
located in Pennsvivania (the “Limenck Facility”) by way of New Jersev's coastal waters until: (1) an
independent environmental evaiuation of the risks posed by, and the aiternatives to. the shipments
has been prepared as required under the NEPA: and (2) defendant LIPA submits a consistency
certification to the NJDEPE and receives a consistency determination from the NJDEPE as required
by the CZMA. On September 22, 1993, after reviewing the written submissions and hearing the
arguments of counsel, this Court detued plaintiffs’ application for the issuance of temporary restraints.
The Third Circuit then summaniy denied plaintiffs’ application for a stay of this Court’s Order
pending appeal by Order dated September 24, 1993.'

1. Plainuff’s appeal to Associate Justice Souter of the United States Supreme Court was similarly
denied.



The following facts are denved from plainuffs’ Venfied Complaint. Plainiiis assert that
aithougn low power testing of nuclear energy was performed at the Shoreham Facuirv as early as
1987, said facility has never been placed into commercial operation due. at least 2 part, to the
absence of an adequate evacuation plan. V.Compl. 1 10. Consequently, the LIPA is currently
decommussioning the Shoreham Facility and arranging for the disposal of the irradia:ed nuclear fuel
that was used dunng the above-referenced low power testing” /d. As part ¢! the intended
decommussion of the Shoreham Facility, the LIPA proposes to transfer the fuei used t+ :ne Shoreham
Facility 10 the Limenck Facility. /d. The current proposed transfer of fuel invoives approximately
thirtv-three shipments by barge from the Shoreham Facility to the Limenck Facilinv v wav of New
Jersey s coastal waters and will take several months.” /d 9 11. Plainuffs assert :=at when they
became aware of the planned shipments. they expressed their objections and concers 10 LIPA and
PECo officials.* Id

In February of 1993, defendant LIPA filed an “Updated Decommissioning F'2n* (a “UDP")
with the NRC. Jd. ¥ 14. Plainuff's assert that the UDP “contained onlv a brne: ind tentative
discussion of ‘fuel disposal alternatives.’ and that (the] LIPA acknowledged that as those alternatives
emerged it would have to send any requests 'to the NRC as separate licensing suomussions.” Jd
(citations omitted). On March 8, 1993, defendant PECo applied to defendant :z¢ NRC for a

vanance to its operating license that wouid allow it to receive and use the Shoreham Facility's fuel.

2. Plaint™s assert that the nuclear fuel at issue consists of Uranium-235 and : radioactive—
approxumately 176,000 cunes. /d.

3. According to the plaintiffs’ Venfied Complaint. *{t]he proposed barge route for the 33 shipments
is a route {rom Long Island. south through the Atlantic Ocean 15 miles off-shore of the State's coast,
around Cape May, through the State's waters in Delaware Bay and up the Delaware River, finally
docking in Eddystone, Pennsylvania® /d 1 13.

4. Plainufls objections and concerns centered around the poteatial damage to toursm and public

confidence regarding the safety of the New Jersey shore should one of the barges be involved in an
accident. /d 912



Id. 9 15. Thereafter. on June 23. 1993, defendant the NRC approved the vanance sought by
defendant PECo. /d. 1 17. Neither defendant PECo's appiication nor defendant the NRC's notice
of approval published on July 7, 1993, discussed at length the proposed method or route by which
the subject fuel would be transported. /d 19 15, 17,

On or about July 7, 1993, defendant LIPA submitted a “Proposed Operations Plan® for the
fuel’s shipment bv barge. /d. 9 18. Plaintffs assert that aithough they were made aware of the
possibility that the defendants mught seek to transport the fuel by barge along New Jersev's coastline.
this was “the first formal document in which [the] LIPA indicated its intention to move its fuel from
(the| Shoreham (Facilitv] to [the] Limenck [Facilitv| bv barge in pan through the State’s terntonal
waters and coastal zones.” See id. Plainuffs further contend that they did not receive this document
until September 3. 1993. /d. ¥ 18. Plaintffs assert that in the intenim. on or about July 27, 1993, the
defendant Coast Guard conditionally approved the LIPA's plan. /d. 1 19. Plainutis assert that the
Coast Guard's conditional approval of the LIPA's proposed plan did not include (1) an assessment
of the risks posed by the proposed method or route of transport. or (2) a discussion of reasonable
alternatives. /d  Plaintffs further aver that the Coast Guard's conditior.  approval “was issued
without a certification by [the] LIPA that the proposed activity complies with the State's CZM
program as required by the CZMA ... " /d

On or about August 9, 1993, defendant LIPA submitted an “Application for a Certificate of
Handling* (a “COH") to plair .ff the NYDEPE as required by NJ.AC. § 7:28-12 since New Jersey's
Radiation Protection Act. NJ.S.A § 26:2D-1 er seq., prohibits the transport of certain radioactive
matenials into or through New Jersey without first obtaining 2 COH issued by the NJDEPE. /d
20. Defendants’ application is currently under review. /d. Plaintiffs maintain that this was the first

application by aovone to the NJDEPE seeking approval for the proposed shipments at issue. /d



On August 19, 1993, defendant the NRC issued a “Centificate of Compliance for Radioactive
Matenals Packages® to non-party Pacific Nuciear Systems for the use of cerain containers
manufactured to transport the Shoreham Facility's fuel. Jd T 21. Plaintiffs assert that this
cerufication was issued despite the fact that “[tJhere was no analysis of the nisks posed by barge
transportation along anv specific route, nor of a companson of those risks versus those posed by
other modes and routes of transportation. such as rail.* /d. (emphasis in onginai).

Thereatte:, on September 8. 1993, plaintiff the NJDEPE sent defendant Coast Guard a letter.
with a copyv to defendant LIPA. informing them that the LIPA was required under the CZMA (o
submit a “Consistency Cerufication” to both the Coast Guard and the NJDEPE cerufving that the
proposed transportation of radioactive matenal complied with the State's CZM program. /d. T 22
It is also worth noting that on September 15, 1993, the NJDEPE wrote to the United States
Depariment of Commerce~National Oceanic and Atmospherc Administration (the “NOAA”) in an
effort to have that federsi administrative agency step in and require the defendants to submit 10 a
consistency review under the CZMA. Jd. ¥ 23. By letter dated October 1, 1993, the NOAA
informed plainuff that no such undertaking was required as “the proposed shipment by the LIPA
does not involve the issuance of a required license or permit by the Coast Guard as defined in [the]
CZMA.™ See Letter from Frank Maloney. Acting Director of the NOAA. to Jeanne M. Fox, plaintiff
(Oct. 1, 1993) (attached to the Supplemental Letter Brief of the United States in support of its
motion to dismiss) [hereinafter Maloney Letter.].

Plaintiffs maintain that “[tjo date [the] LIPA has refused [the] NJDEPE's demands thai it
withhold shipping the fuel until [the] LIPA has compieted the CZMA process and unti an adequate

environmental assessment and alternatives analysis has been prepared* V.Compl. ¥ 23.



Consequently, plaintiff commenced the instant action on September 21, 1993. to enjoin the proposed

shipments scheduled to begin on September 23, 1993.°

I1. DISCUSSION

As an initiz] matter. in their Supplemental Briefs and at oral argument. plaintffs formally
withdrew Count II of their Verified Complaint alleging a violation of the Atomic Energy Act, 42
US.C. § 2011 er seq. Accordingly, the Court will Order Count II of plainuffs’ Venfied Compiaint

withdrawn by consent of the parties.

A. SUBJECT MATTER JURISDICTION
Before this Court can address the ments of plainuffs’ application for preliminary injunctive
rehef. 1 must ascertain whether this Court possesses subject maiter junsdiction over this cause of
action. See A.E. Finlev & Assocs., Inc. v. United States, 898 F.2d 1165, 1167 (6th Cir. 1990). For as
the Sixth Circuit stated in Gowld, Inc. v. Kuhlmann. 853 F.2d 445 (6th Cir. 1988), cern. dismissed, 112
S. Ct. 1657 (1992): “[a] motion under Fep. R. Civ. P. 12(b)(1) questioning subject matter junsdiction
must be considered before other challenges since the court must find junsdiction before determuining

the validity of a claim.” [d. at 450 {citing Bell v. H. 327 U.S. 678, 682 (1946)).

1. Standard for 12(b)(1) Motion to Dismiss

A district court may grant a motion to dismuss for lack of subject matter jurisdiction pursuant

to Fep. R. Crv. P. 12(b)(1) based on the legal insufficiency of a claim. A dismussal pursuant to

5. The Court has been advised by counsel that as of October 4, 1993-(he date upon which this Court
conducted oral argument on plaintifs’ application for preliminary injunctive relief—2 of the proposed
33 shipments had arrived in Eddystone, Pennsyivania without incident.

6



Rule 12(b)(1) is only proper. however. when the claim “clearly appears to be immatenai and made
solely for the purpose of obtaining junsdiction or . . . is wholly insubstanual and Imvolous.™ Kehr
Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1308-09 (3d Cir. 1991) (quoting Bell v. Hood, 327 U S.
678, 683 (1946)). On a Rule 12(b)(1) motion. plaintiff bears the burden cof persuading the Court that

subject matter junsdiction exists. /d. at 1409

2. Third Circuit's Exclusive Jurisdiction
It is well settied that the courts of appeals are vested with exciusive subject matier junsdiction
to review all final orders issued by the NRC with respect to any proceeding granung. amending.
revoking. or suspending of any license. See Flonda Power & Light Co. v. Lonon, 470 US. 729, 737,

739-41 (1985). Moreover. as stated in the Hobbs Act, 28 U.S.C. § 2342:

The court of appeals has exclusive junsdiction to enjoin, s2t aside. suspend (in
whole or in part), or to determine the validity of—

.(4) all final orders of the [NRC] made reviewable by section 2239 ot
title 42 . . ..

ld. Section 2239(b), in turn, provides in pertinent part that “[a]ny (inal order entered in any
proceedirg of the kind specified in subsection (a) of this section shall be subject to udicial review
in the manner prescribed in [the Hobbs Act, 28 US.C. § 2342].. . ." Id. Subsection (a) of 42 U.S.C.
§ 2239 discusses, inter alia, the procedures by which the NRC must grant, suspend. revoke, or amend
licenses. See id. Thus, a final order of the NRC which grants, suspends, revokes, or amends a license
is subject to the judicial review provisions contained in the Hobbs Act set forth above.

After careful examination and review of ihe record presented to this Court and the well-

documented written submissions of the parties and hearing the arguments of counsel. this Court finds



that Count | of plainuffs’ Verified Complaint 1s essentially challenging the validity ¢ rwo final orders
issued bv the NRCihe first approving the vanance sought by defendant PECo: and the second
issuing @ “Ceruficate of Compliance for Radicactive Matenals Packages* to non-party Pacific
Nuclear Systems for the use of certain containers manufactured to transport the irradiated nuciear
fuel at issue. See V.Compl. at Count I. Piainuffs are attempting to amend those orders to include:
(1) an evaiuation of the method and route of the intended transport of the nuclear ruel. and (2) an
assessment of the nsks posed by the current proposed transport by barge along the New Jersev
coastline. See w. As such. this Court concludes that plainuff has failed to mee: its burden in
establishing that this Court may exercise subject matter jurisdiction over this action.” Accordingiy.
the Court wil grant defendants’ cross-motions to dismiss for lack of subject matter jurisdiction

pursuant to Fen. R. Crv. P. 12(b)(1) as to Count [ of the Venfied Complaint.

B. CROSS-MOTIONS TO DISMISS PURSUANT TO RULE 12(b)(6)

A motion (o dismiss pursuant to Fep. R. Civ. P. 12(b)(6) may be granted oniy if, accepting
all well pleaded allegations in the complaint as true. and viewing them in the light most {avorable to
plainuff. plaintf is not entitled to relief. Bartholomew v. Fischi. 782 F.2d 1148. 1152 (3d Cir. 1986);
Angelasiro v. Prudennal-Bache Secunnes, Inc., 764 F.2d 939, 944 (3d Cir.), cen. deniea. 474 U S. 935
(1985). The Court may not dismiss a complaint unless plaintiff can prove no set of facts which would
entitle him to relief. C<nley v. Gibson, 355 U.S. 41, 4546 (1957); Angelastro, 764 F.2d at 944, “The
issue 1s 1.ot whether a plaintiff will uitimately prevail but whether the claimant is entitled to offer

evidence 1o support the claims.” Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). In setting forth a

6. Because this Court find that plaintiffs are essentially challenging the validity of two final orders
issued by the NRC, it necessary follows that plaintiffs' steadfast reliance on Susguenanna Valley
Alliance v. Three Mile Island, 619 F.2d 231 (3d Cir. 1980), cerr. denied, 449 U.S. 1096 (1981), is
misplaced. See Lonion, 470 U.S. at 737, 73941 (discussed supra).



valid claim. a party is required oniy to piead “a short plain statement of the claim showing that the
rleader is entitled to relief.* Fep. R. Civ. P. 8(a).

Because defendants’ cross-motions for summary judgment are based upon the entire factual
record presented to this Court. | must conciude that it is the more appropniate context within which
to decide whether plainuffs’ remaining claim has ment. See Fen. R. Crv. P. 12(b). Accordingly, the
Court will deny defendants’ cross-motions to dismuss for failure to state a claim upon which relief can

be granted pursuant to Fep. R. Civ. P. 12(b)(6).

C. CROSS-MOTIONS FOR SUMMARY JUDGMENT
1. Standard for Summary Judgment

Summarv judgment may be granted oniv if there is no genuine issue as 10 anv matenal fact
and the moving party is entitied to judgment as a matter of law. Fed. K. Civ. P. 56: Celotex Comp. v.
Catrert, 477 U.S. 317, 322 (1986). In a summary judgment motion. the non-moving party receives the
benefit of all reasonable doubts and any inferences drawn from the underiying facts. Mawsushita Elec.
Indus. Co. v. Zenuh Radio Corp., 475 U.S. 574, 587 (1986). If the non-moving party bears the burden
of proof at tnal as to a dispositive issue. Rule 56(e) requires him to go bevond the pleadings and
designate specific facts showing that there 1s a genuine issue for trial. Celotex. 477 U.S. at 324,
Schoch v. First Fidelity Bancorporanion, 912 F.2d 654, 657 (3d Cir. 1990). Issues of material fact are
genuine only “if the evidence is such that a reasonable jury could return a verdict for the nonmoving

party.” .Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

2. Applicability of the CZMA
The gravamen of Count III of plaintiffs’ Venfied Complaint is that “[the] LIPA applied for

an obtained a Coast Guard approval for handling the fuel without submitting a CZM program
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consistency certification to the Coast Guard in violation of the CZMA. 16 US.C. § 1456(c)(3)(A)."
See V.Compi. 1 40: see generailv ia. at Count [II. Rewview of the CZMA reveals. however. that the
application of 16 US.C. § 1456(c)(3/(A) is premised upon a finding that the LIPA s “[an] applicant
for a required Federai license or permir.” See id.

In the instant case. plainuffs attempt to establish this predicate issue based upon a letter from
Captain H. Bruce Dickev. United States Coast Guard. Captain of the Port-Long Island Sound.
wherein Captain Dickey used the word “approval® to inform officials at the Shoreham Facility that
pending a routine satetv inspection. the Coast Guard would not interfere with the proposed
shipments. See Letter from Captain H. Bruce Dickev, United States Coast Guard. Captain of the
Port-Long Island Sound. to L.M. Hill. Resident Manager of the Shoreham Facility (Jul. 27, 1993)
(annexed as Ex D to Affidavit of Brant Aidixoff. Consuitant to the General Elecinic Company dated
September 21, 1993 [hereinafter Audikoff Aff.]). As alluded to in supra part | of this Memorandum
and Order. however. the NOAA=—he federa’ agency charged with administening this statute and

making such findings—has alreadv dec:ded this issue. stating:

7. 16 US.C. § 1456(c)(3)(A) provides in pertinent part:

After final approval by the Secretary of a state's management program, any
applicant for a required Federal license or permit to conduct an actvity, in or outside
of the coastal zone. affecting any land or water use or natural resource of the coastal
zone of that state shall provide in the application to the licensing or pernutting agency
a certification that the proposed activity complies with the enforceable policies of the
state’s approved program and that such activity will be conducted in a manner
consistent with the program. At the same time, the applicant shall furnish to the state
or 1is designated agency a copy of the certification, with all necessary information and
data.

10



[We have| determuined that the proposed shipment by [the| LIPA does not invoive the
ssuance of a required license or permut by the Coast Guard as definec .2 [the]
CZMA . ... Therefore. the acuwity is not subject to consistency review sacer the
CZMA.

... |Although we] give[] a broad meaning to the definition of “federa: icense
or permit® . . . . in the instant case. [the] LIPA has not applied for a Federal [sic]
license or permut, an moreover, the Coast Guard has not proposed anv acuvities
concerning the shipment. [The| LIPA was not legally required to present the Coast
Guard with its operation plan for review. but elected to do so on a voluntary basis.
Although the Coast Guard couid have exercised its statutory authonity to controi the
shipment. no such control was asserted in this case. Absent this control. [the: LIPA
could proceed with the shipment without Coast Guard review or approval.

See Malonev Letter. Consequently, absent significant evidence to the contrary, this Court wiil defer
to the findings of the NOAA. For as the Ninth Circuit stated while articulating :=2 appropnate
standard of review in such cases: “deference is due an agency's interpretation of its cwn reguiations
and the statute it is charged with administering . . .. [T]he agency's decision shouid nct be disturbed
unless error is so clear as to depnve its decision of a rational basis.* 4mencan Peroleum Inst. v.
Knecht. 609 F.2d 1306 (9th Cir. 1979) (cited with approval in Norfolk S. Corp. v. Oberrv. 632 F. Supp
1225, 1251 n.46 (D. Del. 1986)); see also Southem Pac. Transp. Co. v. California Coustal Comm n,
520 F. Supp. 800. 803 (N.D. Cal. 1981) (*N.O.A A should be afforded considerable ceierence by the
courts with respect 1o its interpretation of its own regulations.” (citing Knechr, 609 F 2d at 1310).
After careful review of the evidence presented and hearing the arguments of counsel, this
Court finds that plainuffs have failed to produce any credible evidence to support a contrary finding
to that announced by the NOAA. In fact, in addition to the findings of the NOAA set forth above,
the evidence presented to this Court supports a finding that the Coast Guard did not issue a federal
license or permit to the defendants in this case to transport the irradiated nuclear fuei at issue. See,
¢.g, Declaration of Commander Phillip J. Heyl, United States Coast Guard, Captain of the Port-Long

Island Sound. dated September 22, 1993 (decision not to exercise power to stop shipment does not
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create a federal license or permit to go forward with shipment ); Aidikoff Aff. 19 6-7 (submussion of
proposed plans of transport to Coast Guard reflected a customary industry practice not an application
for a federal license or permit). As such. this Court must finu 1hat the procedures enunciated in the
CZMA have not been triggered by the series of events which .ead to the filling of the instant action.
Accordingly, the Court will grant defendants’ motions for summary judgment with respect to this

1Issuc.

In light of the foregoing, the Court will dismuss as moot plaintiffs’ application for preliminary

injunctive relief.

ITI. CONCLUSION

For the foregoing reasons.
1 =~ /R

Itisthis / — '~ day of October. 1993,

ORDERED that Count II of plaintiffs’ Venfied Complaint be and is herebv WITHDRAWN
by consent of the parties: and it is

FURTHER ORDERED that defendants’ motion to dismiss for lack of subject matter
junsdiction pursuant to FEp. R. Civ. P. 12(b)(1) as to Count I of the Venfied Compiaint be and is
herebv GRANTED: and it is

FURTHER ORDERED that defendants’ motion to dismiss for failure 1o state a claim
pursuant to Fep. R. Civ. P. 12(b)(6) be and is hereby DENIED; and it is

FURTHER ORDERED that defendants’ motion for summary judgment pursuaot to FED. R.

Crv. P. 56 as 1o Count III of the Venfied Complaint be and is hereby GRANTED. and it is
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FURTHER ORDERED that plainuffs’ application for preliminary injunctive relief he and

is hereby DISMISSED as MOOT.

/

" P {-’ 75 ‘//’/ ,(A ? )_/""\,
o g;’ // .‘/,/%‘ i

GARRETT E. BROWN. JR. USD1.—
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James M. Taylor

Executive Director for Operations
U.S. Nuclear Regulatory Commission
washington, D.C. 20555

Samuel J. Chilk

Secretary of the Commission

U.S. Nuclear Regulatory Commission

washington, D.C. 20555

Attention: Docketing and Service Branch

RE: A REQUEST FOR IMMEDIATE ACTION BY THE

NUCLEAR REGULATORY COMMISSION, OR
ALTERNATIVELY, A PETITIOCN FOR LEAVE TO
INTERVENE, AND REQUEST FOR A HEARING
PHILADELPHIA ELECTRIC COMPANY, DOCKET NOS.
50~-352 AND 50-353, LIMERICK GENERATING
STATION, UNITS 1 AND 2, MONTGOMERY COUNTY,
PENNSYLVANIA
LONG ISLAND POWER AUTHORITY, DOCKET NO.
50-322, SHOREHAM NUCLEAR POWER STATION,
SUFFOLK COUNTY, NEW YORK

Dear Executive Director and Secretary:

Please accept the following request and petition on behalf
of the New Jersey Department of Environmental Protection and
Energy ("NJDEPE"). NJDEPE hereby submits a request for
immediate action in accordance with 10 C.F.R. § 2.206 on the
above captioned licenses including a stay of the licenses.

Alternatively, in accordance with 10 C.F.R. § 2.714, NJDEPE

EDO -=-~ 003837
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hereby files a petition for leave tO intervene, and a request
for a hearing.

This request involves the transfer and transport of
irradiated fuel from Long Island Power Authority's ("LIPA")
Shoreham Nuclear Power Station to Philadelphia Electric
Company's ("PECo") Limerick Generating Station. Despite
NJDEPE's continuing efforts to obtain injunctive relief in the
federal courts, the barge shipments began on September 24, 1993
and several shipments have docked at Eddystone, Pennsylvania.
Shipments are expected to continue every five o ten days until
the campaign of 33 shipments is completed.

As discussed more fully below, NJDEPE maintains in this
request and petition that the Nuclear Regulatory Commission's
staff ("NRC") has vioclated the National Environmental Policy
Act ("NEPA"), 42 U.S.C. §§ 4321 et seq., the Coastal Zone
Management Act ("CZMA"), 16 U.S.C. §§ 1451 et seqg., and the
Atomic Energy Act ("AEA"), 42 U.S.C. §§ 2011 et seqg., by
allowing the ongoing transfer and transport of LIPA's fuel to
proceed absent any consideration of the potential effects on
New Jetrsey's coastal zone, any case specific environmental
impact analysis, or any consideration of alternatives to the
means of transportation.

NRC staff published PECo's license amendments to receive
and possess LIPA's fuel on July 7, 1993. The environmental
assessment ("EA") for PECo was published on May 18, 1993. The

main flaw in this process is that PECo's environmental report



and NRC's EA were prepared when the fuel was to be transported
by rail through New York and Pennsylvania. The only means of
transportation NRC staff ever mentioned in the three public
notices for PECo was that the fuel would be transported by
rail. Wwhen the method of transportation and route were changed
to allow an unprecedented campaign of 33 shipments by barge
along and through New Jersey's coastal zone, NJDEPE should have
been given an opportunity to give NRC comment upon or challenge
that change.

Given the last minute change in means and routes of
transportation, it is not surprising that the effect and scope
of the PECo EA is subject to different interpretations. In
written submissions to Judge Garrett Brown of the District
Court of New Jersey, counsel for PECo maintains that NRC staff
evaluated in the PECo EA the environmental impacts associated
with the fuel transportation. (Exhibit "Ex." "1", PECo's Brief
in Opposition to Motion for TRO, p.2). On the other hand,
counsel for LIPA maintained that PECo's licence did not pertain
to the transportation of the fuel. (Ex. "J", LIPA's Brief on
TRO, p-20-21). Counsel for NRC hag simply maintained that the
administrative record is complete and has not squarely
addressed the issue of the scope of the EA.

NJDEPE clearly had no reason to be concerned when NRC
staff amended PECo's license since the route altogether avoided
New Jersey. Now that the route and means of transport have

been drastically altered and thereby threaten New Jersey's



fragile cocastal zone, NRC should hear NJDEPE's concerns and
take action to address them. Otherwise, NJDEPE and the public
will he left wondering why the possibly safer and cheaper rail
clternative was abandoned in favor of this unprecedented
campa.n of barge shipments. The only evidence in the record as
to why the rail alternative was no* chosen was that there was
"local opposition"” by New York City. NRC's lack of clarity
regarding the purpose and impact of PECo's EA and its tacit
approval of LIPA's last minute decision to use barges is an
contravenes NRC's and Congress's policy of encouraging public
participation in NRC's decisionmaking.

With respect to LIPA, NJDEPE maintains that NRC staff has
failed, in its approval of the ongoing transfer ard
transportation of LIPA's fuel, to either issue a proposed
license amendment, an environmental assessment, a consideration
of alternatives, or an examinaticn of consistency with New
Jersey's coastal policies under CZMA. The only affirmative NRC
action taken with respect to LIPA is an EA regarding the
proposed exemption from the emergency preparedness reguirements
pursuarmt to 10 C.F.R. § 50.54(q) which was published on
September 22, 1993. Even though NRC staff is now aware of the
method of transport, even this EA specifically avoids any
indication that the transfer of the fuel will be accomplished
by 33 barge shipments. Counsel for LIPA maintains that LIPA
also holds a general license to transport its fuel pursuant to

10 C.F.R. § 71.12. However, NRC staff never performed any EA



regarding this general license. Such fragmentation of NRC's
approval of the ongeing shipments has prejudiced NJDEPE's
ability to voice any concerns over the 33 shipments through its
waters.

Accordingly, _~ursuant to 10 C.F.R. § 2.206, NJDEPE hereby

requests that NRC take the following actions:

1) Amend LIPA's license and any approval of LIPA's
Decommissioning Plan to specifically address the
transfer and transport of LIPA's fuel to PECoO;

2) Perform an EA, pursuant to 10 C.F.R. § 51.30, and
a determination based on the EA, pursuant to 10
C.F.R. § 51.31, regarding the proposed transfer and
transport of the fuel by barge from LIPA to PECo
which addresses the risks associated with the
shipment of the irradiated fuel along and through New
Jersey's coastal zone;

3) Perform a Consideraticn of Alternatives in
accordance with Section 102(2)(E) of NEPA and 40
C.F.R. § 1509.9(b) which addresses the alternative
means of transporting the fuel from LIPA to PECo,
including but not limited to, the rail and barge
alternatives; and

4) Immediately stay PECo's June 23, 1993 license
amendments, the Certificate of Compliance roqatding
IF-300 issued to Pacific Nuclear Systems, and LIPA's
license and general license to transfer the fuel
pursuant to 10 C.F.R. § 71.12 pending completion of
the above three NRC acticns and compliance with the
consistency process under CZIMA.

Alternatively, should NRC decide not to take action on the
above, NJDEPE hereby requests, in accordance with 10 C.F.R. §
2.714, leave to intervene, and a hearing. In either case since
the shipments are ongoing, NJDEPE respectfully requests that

NRC take immediate action to halt the orzcing shipments until

the merits of this petition are addressed. If action is not
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taken before the next shipment has departed, NJDEPE will be
compelled to seriously consider pursuing other legal relief,

including relief in the Court of Appeals.

g. FACTUAL BACKGROUND

In 1987, 30 hours of low power testing was performed at
the Shoreham facility, but the facility was never placed into
commercial operation due in part to the absence of an adequate
evacuation plan. LIPA 1is presently decommissioning the
Shoreham facility and is making arrangements for the disposal
of the nuclear fuel that was used during the low power testing.
That fuel consists of uranium, U-235. The fuel is radiocactive,
approximately 176,000 Curies, and it therefore must be handled
and transported in the manner that precludes the release of
radiation.

LIPA is presently transporting the fuel by barge from the
Shoreham facility on Long Island to PECo's docking facility in
Eddystone, Pennsylvania. LIPA commenced shipment of the fuel
on or “about September 23, 1993 and has completed several
shipments to date. A total of 33 shipments is anticipated to
be necessary to complete the transport of all of the fuel. It
is estimated that it will take at least seven to ten months to
complete the shipments, and that a shipment will take place

every five to ten tads.



The barge route for the 33 shipments is a route from Long
Island, south through the Atlantic Ocean 15 miles off-shore of
the State's coast, around Cape May, through the State's waters
in the Delaware Bay and up the Delaware River, finally docking
in Eddystone, Pennsylvaria.

In February 1993, LIPA filed with NRC an "Updated
Decommissioning Plan" for Shoreham. (Ex. "A"). That plan
contained only a brief and tentative discussion of "fuel
disposal alternatives,"” and LIPA acknowledged that as those
alternatives emerged it would have to send any requests "to the
NRC as separate licensing submissions.” (Ex. "A", Section
3.3.1, p. 3-19). LIPA has considered at least twc other
alternatives to the transfer of the fuel. One involved sending
the fuel to France for reprccessing and the other involved the
transfer by tractor-trailer and rail through New York and
eastern Pennsylvania. The second plan faced "local opposition”
according to a May 1993 NRC inspection report, and had LIPA
begin to investigate other alternatives, including shipment by
barge. (Ex. "B"). A more recent newspaper article stated that
LIPA officials had "bow([ed] to pressure from New York City
officials" in determining not to ship the fuel by rail through
New York City. (Ex. "B").

On March 8, 1993, PECo applied to NIIC for a change to its
operating license that would allow it to receive and possess
Shoreham's fuel. As part of its application, PECo included

"information supporting a finding that the proposed change does



not involve a Significant Hazards Assessment and supporting an
Environmental Assessment.” (Ex. "C"). The application,
although containing much information regarding the handling of
the fuel once it reaches Limerick, contains only the following

paragraph regarding the transportation of the fuel:

The impact of the transportation of the slightly
irradiated fuel from the SNPS site to the LGS site is
minimal. 10 CFR 51.52, Table S-4, "Environmen:al
Impact of Transportation of Fuel and Waste to and
from Light Water-Cooled Nuclear Power Reactor,”
addresses the impact of transporting irradiated fuel
and radicactive waste including normal transport and
possible accidents. The proposed shipments meet the
conditions specified in 10 CFR 51.52(a):; and,
therefore, the environmental impact of the proposed
shipments is as set forth in Table S-4. In any
event, the low level of radiation and the substantial
elapsed time since the low power operation of the
SNPS fuel make the assumptions used in Table S-4
conservative relative to the proposed shipments.
Therefore, Table S-4 bounds the environmental impact
of the transportation of the SNPS fuel.

On March 31, 1993, NRC published a notice of its proposal to
determine that PECo's "amendment reguest involves no
significant hazards consideration."” 58 Fed. Reg. 16851, 16868
(March 31, 1993). NRC's only discussion of the mode or route
of trarfsportation was that it was "planned [to be) by rail." 58
Fed. Reg. at 16867 (Emphasis added).

On May 18, 1993, NRC published an EA and Finding of No
Significant Impact ("FONSI") regarding PECo's license
amendments. 58 Fed. Reg. 29010 (May 18, 1993). Although NRC
described the "proposed action" as an amendment to PECo's

license that would allow it to "receive and possess” the fuel



from Shoreham. 1d. at 25010, NRC went on to recapitulate
PECo's discussion about transportation:

The impact of the transportation of the slightly
irradiated fuel from the SNPS site to the LGS site is
minimal. Table S-4 of 10 CFR 51.52, "Environmental
Impact of Transportation of Fuel and Waste To and
From One Light-Water-Cooled Nuclear Power Reactor,”
addresses the impact of transporting irradiated fuel
and radiocactive waste including normal transport and
possible accidents. The proposed shipments meet the
conditions specified in 10 CFR 51.52(a) since it does
not (a) exceed 4 percent enrichment, (b) exceed an
average irradiation level of 33,000 megawatt days-
per-metric-ton, (c) come from a reactor with a power
level in excess of 3800 megawatts and is not being
shipped less than 90 days after discharge.
Therefore, the environmental impact of the projosed
shipments is as set forth in Table S-4. In any
event, the low level of radiation and the substantial
elapsed time since the low power operatior of the
SNPS fuel make the assumptions used in Table S-4
conservative relative to the proposed shipments.
Therefore, Table $S-4 bounds the environmental impact
of the transportation of the SNPS fuel. [S8 Fed.
Reg. at 29011.]

NRC did not identify the mode or route of transportation to be
used, and the only alternative to PECo's proposal NRC
considered was that of requiring the fuel to be disposed of at
an appropriate waste facility or reprocessed overseas. 58 Fed.
Reg. &t 29011. NRC staff did not address the various
alternative modes and routes of transportation, e.g., barge
versus rail.

On June 23, 1993, NRC issued the license amendments
requested by PECo, along with a "Safety Evaluation.” The
Safety Evaluation analyzed in detail the handling of the

subject fuel once it was received at the Limerick facility, but
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it expressly excluded any analysis of the "movement of fuel
from the SNPS to the LGS." (Ex. "D"). Notice of the issuance
of the amendments was published on July 7, 1993. 58 Fed. Reg.
36449, 36451 (July 7, 1993). The license was issued by NRC
staff without a certification by PECo that the proposed
activity complies with the State's CIM program as required by
the CZMA, 16 U.S.C. §1456(c)(3)(A).

On or about July 7, 1993, LIPA submitted to the Coast
Guard a proposed "Operations Plan for Marine Transportation of
Fuel Shipment from Shoreham, NY to Eddystone, PA." (Ex. "E").
This is the first formal document in which LIPA indicated its
intention to move its fuel from Shoreham to Limerick by barge
in part through the State's territorial waters and coastal
zone. NJDEPE did not receive a copy of this document until
September 3, 1993 when LIPA's general counsel supplied the
State with a copy of it.

On several occasions during July of 1993, NJDEPE
representatives clearly expressed to both PECo and LIPA
representatives NJDEPE's objections to and serious concerns
with the proposed shipment of nuclear fuel from Long Island
through New Jersey's coastal zone to Pennsylvania. These
concerns were first raised when then Commissioner Scott A.
wWeiner requested Richard V. Sinding, Assistant Commnissioner for
Policy and Planning, to contact a representative of PECo to
express the State's concerns. On July 8th, 1993, and at least

on two other occasions, Assistant Commissioner Sinding

10



participated in telephone conversations with PECo's Director of
Public Policy, Mr. Jan Freeman. During these conversations,
NJDEPE advised PECo that the State was having an excellent
tourist season at the New Jersey shore due in part to improved
water quality and enhanced public confidence regarding the
safety of the shore. NJDEPE then expressed its serious
concerns that 33 shipments of nuclear fuel could potentially
have a devastating economic and environmental impact on the
State's coastal zone should any one of the shipments be
involved in an accident.

Mr. Freeman advised NJDEPE that the shipments would be
equipped with various safety features which would protect the
State's coastal zone. Mr. Freeman asked whether NJDEPE would
require compliance with any environmental requirements.
Assistant Commissioner Sinding advised him that there were
various requirements regarding water quality and coastal zone
protection which NJDEPE could impose. In one conversation,
Assistant Commissioner Sinding expressed NJDEPE's concern that
although the barge would be equipped with various safety
measures, the State's coastal community including mayors and
citizen groups had expressed similar concerns to NJDEPE and as
of that time PECo and LIPA had failed to conduct sufficient
public discussion with the coastal community in response to
their fears and concerns in order to explain the need for the
proposed shipment, the reasons why a coastal route was chosen

over an inland route, and the various safety measures.
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Assistant Commissioner Sinding advised Mr. Freeman that if PECo
and LIPA could not address NJDEPE's concerns, it would be very
difficult for the State to concur with the proposed shipment at
that time. Mr. Freeman advised NJDEPE that PECo and LIPA would
consider NJDEPE's objection and concerns.

During the July 8th conversation, Dr. Gerald P. Nicholls,
the Director of NJDEPE's Division «f Environmental Safety,
Health and Analytical Programs, which includes NJIDEPE's
radiation protection program, was with Assistant Commissioner
Sinding as part of a conference call. Director Nicholls' staff
had previously met with LIPA and PECO representatives,
including Mr. Freeman, to discuss the technical details of the
possible use of a barge and the staff had been briefed on the
safety features.

Upon Mr. Freeman's advice, Assistant Commissioner Sinding
also contacted a LIPA representative to similarly express
NJDEPE's objection and concerns. When a response from neither
PECo nor LIPA was forthcoming, Assistant Commissioner Sinding
assumed that the route through the State's coastal zone was
abandormred or at leest delayed until NJDEPE's concerns were
addressed. However, upon return from vacation in the middle of
August, 1993, Assistant Commissicner Sinding read in a
newspaper article that PECo and LIPA planned to proceed
irrespective of NJDEPE's objections. PECo and LIPA's plan was
confirmed when he was advised by his staff that LIPA had

submitted an application for NJDEPE's Certificate of Handling.
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Assistant Commissioner Sinding was very surprised to learn of
PECo and LIPA's plan to proceed absent NJDEPE's concurrence.
(Ex. "K", Certification of Richard V. Sinding).

On or about July 27, 1993, the Couast Guard issued a
conditional approval of LIPA's plan. (Ex. "J"). The Coast
Guard approval did not include any analysis of the risks posed
by the proposed shipments nor did it include an analysis of the
proposed mode and route as compared to other modes and routes,
€.g., by rail and/or truck through New York and Pennsylvania.
Equally important, the Coast Guard approval was issued without
a2 certification by LIPA that the proposed activity complies
with the State's CIM program as required by the CZMA, 16 U.S.C.
§1456(c)(3)(A).

On about August 9, 1993, LIPA submitted to NJDEPE an
application for a Certificate of Handling ("COH"), as required
by N.J.A.C. 7:28-12. (Ex. "F"). New Jersey's Radiation
Protection Act, N.J.S.A. 26:2D-1 et seq., prohibits the
transportation of certain radicactive material intec or through
New Jersey without first obtaining a CUH issued by NJIDEPE.
That w;s the first applicaticn by any party to NJDEPE seeking
approval of the proposed sh.pments.

On August 19, 1993, NRC issued a "Certificate of
Compliance for Radiocactive Materials Packages" to Pacific
Nuclear Systems for the use cf its IF-300 cask for shipping the
Shoreham fuel to PECo by barge. (Ex. "G"). There was no

analysis of the risks posed by barge transportation along any

13



specific route, nor of a comparison of those risks versus those
posed by other modes and routes of transportation, such as
rail.

On September 8, 1993, NJDEPE issued a letter to the Coast
Guard, with a copy to LIPA, providing written notice that
NJDEPE would require that LIPA submit a consistency
certification to NJDEPE and the Coast Guard pursuant to the
CZMA, 16 U.S.C. §§145]1 et seqg., certifying that LIPA's proposed
activity complies with the State's approved CIM program. (See
Ex. "H"). NJDEPE has adopted rules at N.J.A.C. 7:7E which set
forth the substantive policies of the State's CIM Plan. To
date LIPA has refused NJDEPE's demands that it withhold
shipping the fuel until LIPA has completed the CIMA process ard
until an adequate environmental assessment and alternatives
analysis has been prepared.

On September 15, 1993, NJDEPE sent a letter to the United
States Department of Commerce, National Oceanic and Atmospheric
Administration ("NOAA") detailing the reasons why a consistency
review was required. (Ex. "H"). Those reasons included the
possib¥lity of an adverse impact on the State's prime fishing
areas, on marine life that supports endangered species
(including that of the bald eagle and peregrine falcon), and cn
crucial recreational areas.

On September 22, 1993, the Honorable Garrett E. Brown of
the United States District Ccourt, District of New Jersey,

denied NJDEPE's application for temporary restraints to halt
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the proposed shipments. NJDEPE unsuccessfully appealed this
order to the Third Circuit Court of Appeals and then to the
United States Supreme Ccocurt. On October 4, 1993, Judge Brown,
extended his September 22nd denial for ten days by which time a
written opinion on NJDEPE's application for a preliminary
injunction will be issued.

On September 22, 1993, NRC published an EA regarding the
proposed exemption from the emergency preparedness requirements
in 10 C.F.R. § 50.54(q) in the Federal Register on September
22, 1993 (58 Fed. Reg. 45332). The scope of the EA was limited
to the proposed exemption and only briefly mentioned the

transfer of LIPA's fuel.

I11. CAUSES FOR ACTION BY NRC OR INTERVENTION BY NJDEPE

The following includes NJDEPE's basis for requesting NRC
action pursuant to 10 C.F.R. § 2.206 and alternatively NJDEPE's
causes for intervention as required by 10 C.F.R. § 2.714(a)(2).
Since the causes for intervention are more specific, NJDEPE

respectfully submits that the following satisfy both sets of

regulations.

A. Reascns why NRC should take action or alternatively
why NJDEPE should be permitted to intervene

. NRC failed to consider alternatives under NEPA
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Under NEPA federal agencies are required to "study,
develop, and describe appropriate alternatives to recommended
courses of action in any proposal which involves unresolved
conflict concerning alternative uses of available resources.”
42 U.S.C. § 4232(2)(E). Even where an EA is issued, NEPA still
imposes an "independent requirement” that the EA analyze

alternatives to its recommended course of action. Sierra Club,

808 F.Supp. 852, 859 (D.D.C. 1991)(citing 102(2)(E) of NEPA, 42
U.S.C. § 4332(2)(E)). Thus NEPA requires all federal agencies
to take a "hard look" at the environmental impact of their
activities and the potential alternatives to those activities.

See, e.g., Marsh v. Oregon Natural Resources Council, 450 U.S.

360, 109 sS.Ct. 1851 (1989). Neither NRC, the Coast Guard, nor
any other federal agency did so in connection with the proposed
shipments of nuclear fuel through New Jersey's waters.”

NEPA's main purposes are to 1) "ensure 'that environmental
concerns [are] integrated into the very process of agency
decisionmaking,"” and 2) "'to inform the public that the age:cy
has considered environmental concerns in its decisionmaking

procesi.“ Lower Alloways Creek Tp. v. Public Service Electric &

Gas Co., 687 F.2d 732, 748 (3d Cir. 1982)(citations omitted).
Thus, in addition to ensuring that crucial information be given

to the agency decisionmakers, NEPA "also guarantees that the

* 1t is worth noting that where more than one federal

agency is involved in approving an action that implicates NEPA,
the federal agencies are required to coordinate their
activities under the statute. 40 C.F.R. §§ 1501.1, 1501.5,
1508.16, and 1508.24.
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relevant information will be made available to the larger
audience that may also play a role in both the decisionmaking

process and the implementation of that decision." Robertson v.

Methow Valley Citizens, 49C U.S. 332, 349, 109 s.Ct. 1835

(1989). It thereby requires federal agencies to provide the
public with information that can provide "a springboard for
putlic comment." 490 U.S. at 349.

It is clear from the EA for PECo that NRC staff failed to
analyze any alternative means of transporting LIPA's fuel.
That EA was issued in connection with PECo's application
seeking the right only to possess the fuel, not to transport
it, and the relatec Safety Evaluation expressly disclaimed any
intent %o analyze the movement of the fuel from Shoreham to
Limerick. (Ex."G" at 6). As to alternatives, the EA contained
only the following limited statement:

Because the staff has concluded that there is no
significant environmental impact associated with the
proposed transfer of the SNPS [Shoreham] fuel to LGS
{Limerick], any alternative would have either no
impact or greater environmental impact.

The principal alternative would be to deny the
requested amendment. This would not reduce the
impacts from operation of the facility since LGS
reactors will continue to operate using new fuel
cbtained from existing sources. Denial of an
amendment authorizing the <transfer of the SNPS fuel
to LGS could result in the SNPS fuel being disposed
of at a Federal high~level waste repository or,
through the expenditures of additional resources,
reprocessed at an overseas facility for eventual
reconstitution into fuel. [58 Fed. Reg. at 29011.)

These statements fail to satisfy NEPA's requiremencs for a
variety of reasons. First, they fail to even identify the
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routes and modes of transportation that will be used. Thus
neither the public nor NJDEPE had any opportunity to provide
any comment. It is self-evident that transportation by barge
poses different risks, and therefore has different impacts,
than does transportation by rail or highway. Further, it is
equally self-evident that the risks of transporting the
materials over different routes (e.g., urban vs. rural) are
different. Thus, in order for the EA to be meaningful, it is
necessary for the EA to identify the alternative routes and
mode of transportation that were considered and to analyze the
risks associated with them. Otherwise, neither the agency
decisionmakers nor the public have the information they need to
participate in the decisionmaking process required by NEPA.
Robertson, 490 U.S. at 349.

Second, and related to the first, the EA completely fails
to analyze the alternatives to what we now know is the route
and mode that LIPA will use, i.e., shipment by barge down the
entire length of New Jersey's fragile Atlantic Coast and up
even more sensitive portions of the Delaware Bay and River.
There s absolutely no discussion of the relative risks of this
route and mode ss compared to others, including the rejected
rail shipment that would entirely avoid New Jersey's territory.
Indeed, the evidence (never mentioned in the EA) is that the
only reason that rail was rejected in favor of barging was that
there was "local opposition,” to the cheaper rail alternative.

(Ex."B"). In the absence of a reascnable discussion of
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alternatives to barging the nuclear fuel through New Jersey and
the environmental .mpacts of those alternatives, the EA is
fatally flawed. 42 U.S.C.A. § 4332(2)(E); 10 C.F.R. §
51.30(a)(1)(ii); Sierra Club, 808 F.Supp. at 870-875.

New Jersey's coast should not be left with the detritus
from New York's Shoreham debacle, especially in the absence of
a demonstration that the proposed shipment by barge is the most
environmentally appropriate way to proceed. NJDEPE 1is
cognizant that the PECo EA was limited in scope since it was
issued prior to LIPA's definitive determination to use a barge
for 33 shipments of the fuel. However, NJDEPE maintains that
an alternatives analysis is altogether meaningless if it is
performed without any discussion of the alternatives that were
actually considered. It is clear in this case that both rail
and barge alternatives were considered. NRC may not allow the
proposed shipments to proceed without complying with the
procedural aspects of NEPA as set forth in 10 C.F.R. § 51.30,
10 C.F.R. § 51.31, and 40 C.F.R. § 1509.9(b).

A comparison of this case to other cases where courts have
reviewed environmental assessments for compliance with NEPA

demonstrates the inadequacy of the current EA. In Sierra Club,

the District Court enjoined the Department of Energy from
shipping spent nuclear fuel rods through the port of Hampton
Roads because it found that the EA regarding those shipments

violated NEPA. The District Court in Sierra Club found that

*he EA contained an unacceptabie alternatives analysis because
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it analyzed the possibility of bringing the fuel shipments in
through only two other ports, rather than the eleven other
ports that plaintiff claimed should have been analyzed. Id. at
869-87S. Because the unexamined alternatives were not
"bizarre," and because the court was faced with a situation
"involving nuclear material where the worst case scenario is
catastrophic, if highly unlikely, and the subject of great
public concern,” the court ordered DOE to analyze the
possibility of bringing the materials through a total of at
least five alternative ports, two more than DOE had analyzed.
TA. at 874, 875. In the present case, NRC staff did far less

than DOE had done in Sierra Club; NRC analyzed only the

alternative of shipping the materials to a waste repository,
blithely ignoring the non-bizarre alternatives of shipping by
rail or truck.

More recently, in Public Service Company of Colorado v.

Andrus, 1993 W.L. 244090 (D.ldaho June 28, 1993), the District
Court enjoined DOE from proceeding to implement a plan for the
shipment and storage of nuclear fuel until an adequate EA was
prepared. The EA was found to be inadequate in part because
DOE had failed to consgider alternatives to trucking the fuel,
such as moving it by rail. Id. at p.8. It was also found to
be inadequate because DOE's "narrow focus on fuel 'receipt and
storage' amount(ed] to a segmented approach to the potential
environmental impacts associated with this project.” Id. at

p.11. The parallels to the present case in which the EA failed
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to consider any alternative modes or routes of transportation
and instead focuced almost entirely on how the fuel would be
handled once it reached Limerick are inescapable, and incdicate
that NRC should stay its approval of the remaining shipments
from proceeding until an adequate consideration of alternatives
has been prepared pursuant to NEPA.

2. NRC failed to perform an EA for the transfer and
barge transport of LIPA's fuel.

Under NEPA federal agencies are required to prepare an
environmental impact statement ("EIS") whenever a proposed
federal action constitutes a "major Federal action
significantly affecting the quality of the human environment."
42 U.S.C. § 4332(2)(C): 40 C.F.R. Parts 1500 to 1517
(regulations of the Council on Environmental Quality ("CEQ"))
10 C.F.R. Part 51 (NRC's regulations regarding NEPA).

In order tc make the threshold determination as to whether
an EIS is required, the agency is required to prepare an EA,
which is accompanied by a Finding of No Significant Impact
("FONSL") if the EA supports such a finding. NRC's regulations
require that an EA include:

(i) The need for the proposed action;

(11) Alternatives as required by section 102(2;(5) of
NEPA; [and]

(1ii) The envircnmental impacts of the proposed
action and alternatives as appropriate. . .
(10 C.F.R. § S51.30(a)(1); see also 40 C.F.R. §
1501.4; 40 C.F.R. § 1508.9 (parallel CEQ
regulations).]
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Although NRC staff performed an EA for PECo's license
amendments, the EA only addressed PECo's receipt and possession
of LIPA's fuel. NRC staff has yet to prepare an EA for LIPA's
transfer and transport of the fuel by barge. LIPA and PECo
maintained before Judge Brown that the PECo EA was adequate
and that no other EA was required since LIPA was covered by a
general license to transport the fuel pursuant to 10 C.F.R. §
71.12. However, NRC's regulations require that:

(a]ll licensing and regulatory actions subject to
this subpart require an environmental assessment
except those identified in § 51.20(b) as requiring an
environmental impact statement, those identified in

51.22(c) as categorical exclusions, and those
identified in § 51.22(d) as other not requiring
environmental review. As provided in § 51.22(b), the
Commission may, in special circumstances, prepare an
environmental assessment on an action covered by a
categorical exclusion. [10 C.F.R. § 51.21 (emphasis
added)]

NRC's regulations at 10 C.F.R. § 51.22(c) 1list the many
categorical exclusions which do not require an EA: however, a
general license to transport licensed material pursuant to 10
C.F.R. § 71.12 is not one of the listed categorical exclusions.
Accordingly, NRC is required by its own rules to prepare an EA
for LIPA's general license. NRC should certainly prepare an EA
in this case when it proposes to use the general license to
launch an unprecedented campaign of 33 barge shipments. It
should be noted that one of the categorical exclusicns is NRC's
approval of package designs for the transportation of licensed
materials pursuant to 10 C.F.R. § 51.22(c)13 but this clearly
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is only one of the many requirements for a general license.
Moreover, an EA for LIPA's general licence is not only required
but appropriate since PECo's EA clearly did not address the

risks and alternatives to 33 barge shipments.

3. NRC's EA for PECo's license amendments was
inadequate.

Since the PECo EA was prepared when the fuel was to be
transported by rail, NRC staff clearly inadequately analyzed
the actual transportation of fuel by barge. The EA's only
attempt to address transportation of the fuel consisted
entirely of a reference to Table S-4 in 10 C.F.R. § 51.52.
NRC's reliance on the table is misplaced. The use of the Table
$-4 may have been somewhat appropriate for a rail analysis but
the Table was not based on any risk data for barges since, at
the time the Table was developed, shipments of irradiated fuel
were made only by truck or rail. See "Environmental Survey of
Transportation of Radioactive Materials to and from Nuclear
Power glantl" (December 1972) ("the Survey") and its Supplement
1 (April 1975). The Survey reports that as of December 1972
"all shipments of irradiated fuel are made exclusive use, Dby
truck or rail."” (p.34). As to barge shipments, it reports
only that some "may be made in the future." (Ibid.) Thus, in
developing its Table S-4, the NRC had nn data regarding actual

shipments of irradiated fuel by barge.
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Among the alternatives to the then existent regulatory
structure that the Survey examined was that of imposing routing
requirements. (pp.56~-57). It recognized that such
requirements "could reduce the probability of an accident
occurring in many cases,” but that if such requirements were to
extend shipping distances, the probability of an accident might
instead be increased. (p.56). It concluded that
"(e]xamination of local conditions would be required in each
case to determine whether such restrictions would be
advantageous or not." (p.56, Emphasis added). In its general
conclusion regarding alternatives to the then existent
structure, the Survey concluded that the alternatives should
not be adopted as "general requirements,"” but that "[a)dopticn
of one or more of the alternatives in specific cases might be
justified." (p.10). In PECo's EA, NRC staff failed to analyze
any local conditions or routing requirements because it was
based upon the assumption of rail transport.

The Department of Energy's "Historical Overview of
Domestic Spent Fuel Shipments--Update" (July 1991)("the
Overview") is also relevant. This document provides "available
historic data on most commercial and research resactor spent
fuel shipments that have been completed in the United States
between 1964 and 1989." (p.1). It does not reflect any
shipments by barge, but instead reflects that the "shipment
mode" for all shipments was either truck or rail. (pp.8-16).

More importantly, the document clearly identifies the IF-300 as
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a casks that is designed for rail transport, not barge
transport. (pp.17-18). Reliance on the Table S-4 for PECo's
EA was clearly misplaced since the shipment is going to occur
via a mode for which the NRC did not even have any actual data
when it developed the generic table upon which NRC staff
erronecusly relied.

Further, the main reason for permitting the use of generic
assessments, i.e., administrative efficiency, would not be at
all compromised if NRC were to conduct an individualized
assessment for a year-long campaign of 33 barge shipments of
irradiated fuel. Such a campaign has never been launched
before, and is unlikely to be launched again in the future.
Clearly no undue burden would have been placed upon NRC staff
if it had to prepare the type of risk assessment that NEPA

requires. See, e.g., Sierra Club v. Watkins, 808 F.Supp. 852

(D.D.C. 1991); Public Service Company of Colorado v. Andrus,

1993 W.L. 244090 (D.Idsho June 28, 1993). Absent such an
analysis, the citizens of the State of New Jersey are left with
no reason as to why their coast is exposed to this risk other
than that "local opposition" kept it out of New York City.
NEPA demands more, especially given the fact that if the
shipments were to be diverted off their designated route they
could venture into water deeper than the 400 feet for which the
casks encasing the fuel are certified. (Ex."1I", at p.16).
Moreover, the relevant case law demonstrates that the subject

transaction is not one for which a "generic" environmental
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assessment, such as that set forth in Table S-4, is suitable or
acceptable.

In Limerick Ecology Action, Inc. v. United States Nuclear

Requlatory Commission, 869 F.2d 719 (3d Cir. 1989), the Court

of Appeals for the Third Circuit held that a Final
Environmental Statement was insufficient to 3atisfy NEPA in
that it inappropriately relied upon a generic NRC
determination. In the course of reaching its determination,
the court held that "it is axiomatic that the generic approach

of Baltimore Gas will not suvffice where the underlying issues

are not generic."” 869 F.2d at 738 (citation omitted). Because
"risk equals the likelihood of an occurrence times the severity
of the consequences, ... the risk will vary with the potential
consequences." Ibid. Further, because the consequences of an
accident will vary with the density of the population and the
makeup of the surrounding non-human environment where an
accident could take place, risk will always vary where location

can vary. 1bid. See also Lower Alloways Creek, 687 F.2d at

748 (noting that although the NRC had not used a generic
assessment in that case, it also would not have been
appropriate for it to have done so).

In the present case, there are a myriad of factors that
can vary risk depending »n the mode and route of transportation
used. Trains and barges are subject to different kinds of
accidents, and the primary consequences of those accidents will

vary widely. For example, retrieval of the cask would be
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unlikely tc be a significant problem in the event of a railrocad
accident, but it will aimost surely be such a problem in the
event of a barge accicent. Further, a railroad accident would
be unlikely to have any etffect on New Jersey's economy, while
history and present record demonstrate that a barge accident
will have a devastating effect on New Jersey's economy, even if
radiation is released only in the levels predicted by NRC. As
a final example, since population distribution will be
different for every route, the "'magnitude and location of
potential consequences from radiation releases'” will also be

different. See Limerick Ecclogy, 869 F.2d at 738 (quoting the

NRC from 48 F.R. at 16,020). In short, because each
determination regarding the route and mode of transporting
nuclear fuel implicates different risks, the NRC's conclusory
reliance upon a generic table in this unprecedented campaign of
33 barges violates NEPA.

A comparison of this case to other cases where courts
reviewed EAs for compliance with NEPA demonstrates the
inadequacy of the risk assessment in PECo's EA. In Sierra
Club, the District Court held that the EA was flawed because it
failed to analyre risks that the NRC claimed were "not
credible,* although NRC also admitted that the facts that would
create those risks were "possible.” 1d. at B67-869. of

course, in the present case NRC's entire risk analysis was

nothing more than a rote citation to a generic table when the
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decision of the means of transport was not clear to NRC staff.

See also Andrus

Lastly, Table S-4 on its face is inapplicable to the issue
of how to transfer partially spent nuclear fuel from one
reactor for use at another. The table states only that it is
te used for "the construction permit stage of a light-water-
cocled nuclear power reactor.” 10 C.F.R. § 51.52. In the
present case, Limerick is well past its construction permit
stage. Further, the table also states that it is to used only
if¢

Unirradiated fuel is shipped to the reactor

by truck; irradiated fuel is shipped from

the reactor by truck, rail or barge; and

radiocactive waste other than irradiated

fuel is shipped from the reactor by truck

or rail...
10 C.F.R. § 51.52(a)(5). In the present case, there is no
irradiated fuel being shipped "from" Limerick. Instead, the
irradiated fuel is being shipped "to" Limerick by barge.

4. NRC viclated NEPA by segmenting the approval
of the transfer and transport by barge.

In Susguehanna Valley Alliance v. Three Mile Island,

619 F.2d 231, 240-241 (3rd Cir. 1980), cert. den., 449 U.S.
1096, 101 S.Ct. 893, 66 L.E4d.2d4 B24 (1981), the Third Circuit
held that NRC would violate NEPA if it were to fragment or

segment a project into smaller components. In Susquehanna, NRC

failed to require the facility to apply for a construction
permit prior to building a treatment system for contaminated
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water, nor did NRC determine whether a license amendment was
required prior to operation of the treatment system.
Plaintiffs claimed that NRC had violated NEPA by failing to
prepare any EA and NRC reacted by promptly preparing an EA.

See Susquehanna Valley Alliance v. Three Mile Island, 485

F.Supp. 81, 82-84 (M.D.Pa. 1879). The Third Circuit was

certainly concerned that:

[Bly fragmenting its consideration the NRC postpones
preparation of an impact statement until after
private parties have been permitted to expend large
sums on construction, the resulting change in the
status quo has the almost inevitable effect of
distorting the later view of both the agency and the
reviewing court as to the desirability of the action
in qguestion. [Susqguehanna, 619 F.2d at 240]

Similarly, in the present case NRC staff has not yet
prepared an EA or considered alternatives to LIPA's oroposed
transfer and transport the fuel through New Jersey's coastal
zone. NRC staff did prepare a cursory EA for PECo's license
amendments; however these amendments only address PECo's
ability to receive and possess the fuel. Moreover, PECc's
analysis of the environmental impact, which NRC published in
the EA‘;anlt word for word, was prepared in March of 1993 when
the transportation was planned to be by rail. See 58 Fed. Reg.
16851, 16867 (March 21, 1993). When NRC staff was aware of the
proposed use of barges, it approved Pacific Nuclear Systems’
certificate for the barge and the cask without preparing an EA
or NEPA alternatives analysis regarding the proposed shipment.
Lastly NRC staff clearly was aware of the proposed use of
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barges when it published its September 22, 1993 EA for LIPA's
exemption from the emergency preparedness requirements without

any discussion of the use of barges. Thus, as in Susquehanna,

NRC and the United States Coast Guard have ({ragmented its
review of LIPA's transfer and transport of the nuclear fuel to
PECo and thereby avoided their responsibilities under NEPA to
assess the environmental impacts of and examine the
alternatives to the proposed 33 shipments of nuclear fuel
through New Jersey's coastal zone.

Similarly, NRC staff and the Coast Guard have fragmented
their respective responsibilities in the approval of the
transfer and transport of the fuel. NRC staff appears only to
be concerned with the integrity of the cask, while the Coast
Guard claims that it is not concerned with anything and that
LIPA contacted it only ocut of courtesy. Neither agency's staff
is willing to say that it approved the shipments by barge along
New Jersey's coast, and neither agency conducted an EA
regarding that specific activity.

The effect of this fragmentation has prejudiced NJDEPE's
ability to challenge any NRC action. As previously stated,
NJDEPE has no quarrel with and therefore has no interest in
challenging PECo's license amendment to the extent that it and
the EA does what it says it does, i.e., allow PECo to receive
and possess the subject fuel. Further, until now, NJDEPE had
no reason to challenge the general permit allegedly issued to

LIPA because there was no indication in that general permit
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that it would be used to launch an unprecedented campaign of
barging LIPA's spent fuel along New Jersey s coast. See 10
C.F.R. § 71.12. Thus, the EA required by NEPA was improperly
fragmented and the federal agencies have conducted themselves
in such a way that NJDEPE is left with no means with which to
challenge that unlawful fragmentation other than this request

for NRC action and its current actions in federal —ourt.

. 8 NRC failed to require LIPA to obtain
necessary approvals.

The Atomic Energy Act ("AEA"), 42 U.S.C. §§ 2011 et seq.
provides that NRC:

shall retain authority and responsibility with

respect to regulation of - (1) the construction and

operation of any [nuclear] production or utilization

facility or any uranium enrichment facility .

[and] (4) the disposal of such other byproduct

source, or special nuclear material as the Commission

determines by regulation or order should, because of

the hazards or potential hazards thereof, not be so

disposed of without a license from the Commission.
Pursuant to this authority, NRC has adopted regulations which
provide that no person "shall receive title to, own, acquire,
dclivef, receive, possess, use, or transfer special nuclear
material except as authorized in a license issued by the
Commission.” 10 C.F.R. § 70.3 (Emphasis added). See 10 C.F.R.
§ 70.42.

According to LIPA's COH application, the nuclear fuel is
characterized as "special nuclear material of low strategic

significance" and, therefore, is covered by the NRC's licensing

31



requirement. 10 C.F.R. § 70.4. NRC violated the AEA and NRC's
own regulations by failing to require LIPA to apply for a
license amendment or requiring LIPA to amend its
Decommissioning Flan prior to the proposed shipment of LIPA's
fuel. Although LIPA maintains that it has a general license
pursuant to 10 C.F.R. § 71.12, such a licence only allows a
licensee to transport not transfer licensed matarials. As w.th
the requirement to perform an EA for a general license, NRC's
regulations at 10 C.F.R. § 51.22(c), which list the categorical
exclusions do not include the specific license to transfer
special nuclear material. Accordingly, NRC is required by its
own rules to prepare an EA before issuing a license to LIPA to
transfer its fuel to PECo.

6. The NRC viclated the Coastal Zone Management Act

("CZMA"), 16 U.S.C. §§ 1451 et seq., by failing
to require necessary consistency reviews.

The CIMA provides for the development of a coastal zone
management ("“CZM") program by each participating coastal state
to foster better coastal management and planning. The coastal
states -are intended to be "especial" beneficiaries of the CIMA.
Indeed, in enacting the 1990 amendments to the CZIMA, Congress
specifically found:

{bjemause of their proximity to and reliance upon the
ocean and its resources, the coastal states have
substantial and significant interests in the
protection, management, and development of the
resources of the exclusive economic zone that can
only be served by the active participation of coastal
states in all Federal programs affecting such
resources and, wherever appropriate, by <he
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development of state ocean resource plans as part of
their federally approved coastal zone management
programs.

16 U.S.C.A. § 1451(m)(emphasis added). Thus, the CIZIMA was
specifically enacted to foster better coastal management and

planning by state agencies, to protect substantial state
interests. Moreover, the legislative history of the CIZIMA
confirms that the CIZIMA was, in fact, enacted for the special
benefit of the coastal states as follows:

[The CZMA] has as its main purpose the encouragement
and assistance of States in preparing and
implementing management programs to preserve,
protect, develop and whenever possible restore the
resources of the coastal zone of the United States.
The bill authorizes Federal grants-in-aid to coastal
states to develop coastal zone management programs.
Additionally, it authorizes grants to help coastal
states implement these management programs once
approved, and States would be aided in the
acquisition and operation of estuarine sanctuaries.
Through the system of providing grants-in-aid, the
States are provided financial incentives to undertake
the responsibility for setting up management programs
in the coastal zone. There is no attempt to diminish
state authority through federal preemption. The
intent of this legislation is to enhance state
authority by oncouroging and assisting the states to
assume planning and regulatory pcwers over their
coastal zones.

S.Rep.No. 753, 92nd Cong., 2d Sess., 1, reprinted in 1972 U.S.
Code C;;g. & Admin. News 4776 (emphasis added).

Any applicant for a required federal approval, license, or
permit "to conduct an activity, in or outside of the coastal
zone, affecting any land or water use or natural resource of
the coastal zone of that state"” is required to include in the
federal application a certification that the proposed activity
complies with the enforceable policies of the State's approved

33



CIM program. 16 U.S.C. § 1456(c)(3)(A). The definition of
"Federal license or permit"” set forth in the CIMA regulations
states that a "Federal license or permit means any

authorization, certification, approval, or other form of

permission which any Federal agency is empowered to issue to an

applicant.” 15 C.F.R. § 930.51(a) (emphasis added).

Furthermore, federal regulations require the states to
develop and submit a list, as part of their CIM programs, of
those federal approvals which are likely to affect the coastal
zone and which the state wishes to review for consistency with
its CZM program. 15 C.F.R. § 930.53(b). In September 1980,
the National Oceanic and Atmospheric Administration ("NOAA"™)
approved NJDEPE's CZM PLan which identifies federal licenses
and permits for which applicants must consult the NJDEPE for
consistency review pursuant to CIMA. This list specifically
includes NRC "permits and licenses required for the
construction and operation of nuclear facilities under the
Atomic Energy Act of 1954, Sections 6, 7, 8 and 10."
Accordingly, both NRC's approval of PECo's license amendmerts
and LIPA's general license for the shipment of nuclear fuel
were "listed" approvals in accordance with NJDEPE's 1980 CIM
plan for which consistency certifications should have been
submitted to the NRC.

PECo, however, applied for and obtained its NRC license
amendments without submitting a CIM program ' onsistency

certification to the NRC. Furthermore, LIPA  tained NRC
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approval to transfer and transport the nuclear fuel without
submitting a CIZIM program consistency certification to the NRC.
Although LIPA is allegedly shipping under & general license to
transport fuel, consistency review applies when such a permit
is to be used that affects the interests of New Jersey and its
coastal zone. Therefore, pursuant to the explicit mandate of
the CZIMA, PECo and LIPA should have submitted their consistency

certifications to NRC and the NJDEPE. See, Southern Pacific

Transportation Co. v. California Coastal Com'n, 520 F.Supp.

B80() 803 (N.D. Cal. 1981)("it was Congress' intenticn to make
c( nce with the consistency review procedure mandatory as
tc any applicant for a required federal license or permit"”).
Since both LIPA and PECo violated CIZIMA by failing to submit a
consistency certification to NRC, NRC should stay the
effectiveness of the licenses until such time as the
_ <ifications are submitted to and approved by NJDEPE.

In addition, federal regulations provide that "“[n]o
Federal license or permit described on an approved list shall
be issued by a Federal agency” until state agency review of the
application is completed. 15 C.F.R. § 930.53(e). Since NRC
issued licenses to both PECo and LIPA in violation of 15 C.F.R.
§ 930.53(e) and thereby has failed to respect New Jersey's
interests in ensuring that federally approved activities
conform with the CZM, the NRC should stay FECo's license
amendments and LIPA's general license to transfer fuel pending

compliance with the CIMA.
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As to the effect on New Jersey's ccastal zone, the
proposed nuclear-laden shipments will travel through the
Atlantic Ocean, outside of but near to New Jersey's terrirtorial
waters, for the entire length of New Jersey's Atlantic coast
and, more significantly, will directly traverse New Jersey's
territorial waters for a significant length of the proposed
route through the Delaware Bay and the Delaware River, thus
directly affecting New Jersey's coastal zone. New Jersey's CIM
plan includes enforceable policies to protect special areas and

priority uses (recreational uses and commercial fishing) within

New Jersey's coastal zone. N.J.A.C. 7:7E-3.1 et seq. and
N.J.A.C. 7:7E-3.1 et seq. Special areas include, without

limitation, shellfish beds (N.J.A.C. 7:7E-3.2), prime fishing
areas (N.J.A.C. 7:7E-3.4), finfish migratory pathways (N.J.A.C.
7:7E-3.5), wetlands (N.J.A.C. 7:7E-3.27), endangered or
threatened wildlife habitats (N.J.A.C. 7:7E-3.38), critical
wildlife habitats (N.J.A.C. 7:7E-3.39), and public open space
(N.J.A.C. 7:7E-3.40). All of these special use areas are found
in the Delaware Bay region. In addition, New Jersey's coastal
zone dinago..nt specifically protects recreational beaches
(N.J.A.C. 7:7E-3.22) and specifically makes resort and
recreational uses and commercial fisheries uses the highest
priority uses in Cape May County (N.J.A.C. 7:7E-7.3).

Despite the foregoing, NRC staff, PECo and LIPA failed to
submit to the required consistency review process and indeed

have not made any attempt to quantify the potential risk of an
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accidental release of radicactive material in connection with
the proposed nuclear fuel shipments in relation to these unique
characteristics of New Jersey's coastal zone. NRC staff, PECo
and LIPA have also failed to present any analysis of
alternative routes {or the shipments. Such an analysis is
critical in this case because the proposed activity may
adversely impact the highest priority uses cf New Jersey's
coastal zone. NJDEPE is demanding the opportunity to conduct a
consistency review of the proposed activity to enable it to
evaluate this risk and the potential for mitigating it. Even
if the probability of an accidental release of radiocactive
material occurring in connection with the proposed shipments
were demonstrated to be low, any such release will have a
devastating effect on the protected uses of New Jersey's
coastal zone and the economy of the coastal zone. Indeed, any
mishap in the shipments, even if there is no actual release of
radicactivity, could adversely affect these priority uses.

Two recent examples illustrate the type of devastating
effect that the proposed shipments can have on New Jersey's
coastal zone and coastal zone economy. Specifically, in the
late 1980's, New Jersey's coastal community suffered a
significant loss of income when many of New Jersey's beaches
had to be closed as medical waste washed ashore. Communities
that survive on income from tourism and recreational activities
were devastated and have just begun to recover. In another

incident, the New Jersey fishing industry was significantly
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impacted when drums of arsenic were accidentally released in
New Jersey's coastal waters. Although the arsenic never
escaped from the drums, there was an adverse affect on the
State's coastal economy for several months. Regardless of
whatever actual danger the waste on the beaches or the arsenic
spill posed to those who would use the beaches or consume New
Jersey's ocean products, the public perception of the danger
sufficed to have an enormous adverse impact on tourism and the
market for products from New Jersey's fisheries. (Ex. "L").
In sum, New Jersey has had more than its fair share of maritime
accidents that have had sever impacts on its coast.

In the present case, NRC's inadequate EA and LIPA and
PECo's failure to apply for a CIZIMA consistency determination,
or NRC's failure to require the same, make it almost impossible
to determine the extent of the risks actually pcsed by the
subject shipments of nuclear fuel. However, it is self-
evident that moving 33 shipments of nuclear fuel with a total
radiocactivity level of 176,000 curies through S0 miles of New
Jersey's fragile coast poses a risk of damage to the
enviromment (including endangered species such as the bald
eagle and peregrine falcon), human health, and the State's

ccastal economy.

B. Interests of NJDEPE
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The following include NJDEPE's arguments for compliance
with the intervention standards at 10 C.F.R. § 2.714(a)(2).
NJDEPE's interests in this proceeding include the potential
injury to New Jersey's residents, natural resocurces, and
economy. NJDEPE is authorized and duty-bound to represent and
protect both 1) the interests of the residents of the State of
New Jersey, including their health, welfare, and economic well
being, and 2) the natural resources of the State, including its
water resources, aguatic biota, and ecological systems
associated with New Jersey's coastal zone. N.J.S.A. 13:1D-1 et

seq.; N.J.S.A. 13:19-1 et seqg.; N.J.S.A. 58:10-23.11 et seq.:

N.J.S.A. 26:2D-1 et seg.; and N.J.S.A. 5B8:10A-1 et seg. NJDEPE
has been designated as the lead State agency for overseeing ard
implementing the State's federally approved Coastal Zone
Management ("CZM") Program pursuant to the Coastal Zone
Management Act, 16 U.S.C. §§1451 et seq. ("CZIMA").
Furthermore, NJDEPE is authorized pursuant to the 3State's
Radiation Protection Act, N.J.S.A. 26:2D-1 et seqg., to
administer and oversee the State's program regarding radiation
protection.

NRC and the Coast Guard's approval of the shipment of
irradiated nuclear fuel along the State's coastal zone and
through the State's waters on each of the thirty-three separate
shipments without compliance with clear nondiscretionary duties

to comply with NEPA, AEA, and CZIMA will cause irreparable harm

to NJDEPE, the State's citizens, and the environment NJDEPE is
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duty-bound to protect. NJDEPE will suffer further irreparable
harm if the propocsed activity is allowed to proceed without a
determinatior that the activity is consistent with the State's
CZM program. This damage includes the potential effect on the
State's natural resources, including endangered species, and
human health of the State's residents along the entire State
coastal zone from Sandy Hook to the populated shoreline south
of Philadelphia.

The specific impacts that the proposed activity may have
on the State's coastal zone include: (1) potential adverse
effects on all recreational, tourist, and commercial activities
on the Atlantic shore and in the Delaware Bay and Delaware
River; (2) potential adverse effects on important species in
prime commercial and recreational fishing area (including,
shad, herring, striped bass, weakfish, drumfish, bluefish, and
flounder, as well as shellfish); (3) potential adverse effects
on endangered species habitat (including the shortnose sturgeon
which is an endangered species on both the federal and the
State lists); (4) potential adverse effects on marine life that
supports avian endangered species (such as the bald eagle and
the peregrine falcon, which are also both listed on the federal
and State lists of endangered species); and (5) potential
adverse effects on critical wildlife habitat.

Any release of radicactive material occurring in
connection with the proposed shipments will likely have a

devastating effect on the protected uses of the State's coastal
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zone, as well as the economy of the region and the State. Any
misheap in the shipments even short of a release could adversely
affect these priority uses. The Delaware Bay 2rea is cne of
the single most importaent ecclogical, coummercial and
recreational marine resources within the State's coastal zone.
In the late 1980's, the State's coastal community suffered a
significant loss of income when many of the State's beaches had
to be closed as medical waste washed ashore. In addition, the
State's fishing industry and tourism industry was significantly
impacted when drums of arsenic were released during transport
in the State's coastal waters even though the drums containing
the arsenic remained intact. The threat of another devastating
incident to New Jersey's coastal region and the State's economy
cannot be tolerated without strict compliance with federal
safeguards described above to ensure that the shipment of
radicactive fuel is carried out in the safest possible manner.
In addition to the potential threat the subject shipments
pose to human health and the environment, the subject shipments
also pose a severe threat to the state's coastal economy even
if no }adiation were to be released in a maritime accident.
Recent New Jersey history bears out this assertion. The
State's tourism and fishing industries were nearly crippled on
two occasions during the last few years when accidents related
to hazardous materials occurred. This harm occurred despite
the fact that the accidents resulted in no actual harm or

substantial threat to human health or the environment. (Ex.
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"L" at pp.10-11). Once the public perceived a threat, it
stopped using New Jersey's beaches and eating its fish.

Based on recent history, if cne of the 33 barges carrying
LIPA's irradiatea nuclear fuel sinks or is otherwise involved
in a maritime accident, a significant portion of the public
would cease to use New Jersey's beaches or tc eat its fish out
of a fear of radiation contamination. Such a consequence would
have a devastating impact on the good will and good reputation
that is essential to the State's fishing, tourism, and other
coastal industries.

Courts have long recognized that threats to a party's good
will, customers, business viability, and profits can constitute

the legal starndard of irreparable harm. Hansen Savings Bank v.

Office Thrift Supervision, 758 F.Supp. 240 (D.N.J. 1991): Coca-

Cola Bottling Co. 749 F.2d 124, 125-26 (24 Cir. 1984):; John B.

Hull, Inc. v. Waterbury Petroleum Products, Inc., 588 F.2d 24,

28-29 (2d Cir.), cert. denied, 440 U.S. 960, 99 s.Ct. 1502

(1979); Zurn Constructors, Inc., v. B.F. Goodrich Co., 685

F.Supp. 1172 (D. Kan. 1988); Interphoto Corp. v. Minolta Corp.,

417 F.2d 621 (2d Cir. 1969); Sunbeam Corp. v. Windsor-Fifth

Avenue, 14 N.J. 222, 233, 102 A.2d4 25, 31 (1953). In
determining whether such losses constitute irreparable harm,
courts look not simply to the quantity of harm but alsc to its
quality. That is, they must decide whether the quality of harm

is irremediable by a monetary damage award. Zurn Constructors,

Inc., 685 F.Supp. at 1181.
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The loss of confidence in New Jersey's coastal resources
that could result from a maritime incident involving the
subject fuel is likely to have boundless and enduring negative
consequences which are beyond reasonable financial calculation.
Especially given NEPA's purpose of giving the public the level
of comfort to which it is entitled regarding the federal
government's environmantal decision-making, NRC should take the
action NJDEPE seeks by preventing any further shipments from

taking place until NEPA, AEA and CZMA are complied with.

C. How NJDEPE's interests are affected and reasons why
NRC should take action or why NJDEPE should be
permitted to intervene.

It is clear from the section above that NRC's actions and
inaction in approving the transfer and transport of LIPA's fuel
that NRC has violated NEPA, AEA, and CZMA. NJDEPE's interests
can only be protected if NRC has adequately examined the
environmental risks associated with the transfer, has
considered the alternative routes to transport the fuel, and
has provided New Jersey with its authority to review activities
for consistency under CZIMA. NJDEPE maintains that its
interests will not be protected unless NRC does not allow the
proposed shipments to proceed and complies with NEPA, AEA, and
CZMA. Should even one of the 33 shipments be involved in an
accident, the increased radiological risk and the public
perception of that risk could potentially affect the natural
resources and human health along the entire New Jersey coastal
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zone from Sandy Hook to the densely populated shoreline south
of Philadelphia.

In addition to concerns over human health and natural
resources, much of the New Jersey economy is dependant upon New
Jersey's coastal zone. These interests support the factors in
10 C.F.R. § 2.714(d)(1)(1) & (4i) regarding NJDEPE's right to
be a party and the nature and extent of NJDEPE's property,
financial, and other interests in the proceeding. Failure to
address the risks in the EA and consider the alternatives
pursuant to NEPA clearly jeopardizes the environmental, human
health, and economic interests of NJDEPE. However, proper CIMA
review and an adequate EA and consideration of alternatives
under NEPA for PECo's license or LIPA's license would provide a
greater level of protection for NJDEPE's interests.

Furthermore, NJDEPE has good cause for failure to file a
request or petition at any prior date. As set fcrth in the
March 31, 1993 notice in the Federal Register, LIPA was
planning to transport the fuel by rail outside of the State's
jurisdiction and thus NJDEPE's interests where not in jeopardy
at that time. S8 Fed. Reg. 16867. NJDEPE's request for NRC
action or petition for intervention should be granted at this
date because, as discussed above, NJDEPE wae only given notice
by LIPA on August 9, 1953 that they had finally decided to
transport the fuel along New Jersey's coastal zone. By that

time, NRC staff had already issued the PECo license amendment
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as a final action.” There has been no delay on the part of
NJDEPE once it learned of the intended uses of barges. By July
1993, only a matter of days after having first been informed
that LIPA was contemplating the possibility of shipping their
nuclear fuel through New Jersey, NJDEPE expressed to both LIPA
and PECo its opposition to the subject shipments. Further,
within less than 30 days of being informed that LIPA intended
to proceed with the shipments despite NJIDEPE's opposition,
NJDEPE, on September 8, 1993, filed formal, legal opposition to
the shipments. The filing of that letter led to a series of
discussions between LIPA, NJDEPE, and both parties' counsel,
the purpose of which was to seek a resolution of this dispute
without having to involve NRC or the Federal District Court.
wWhen it became clear on Monday, September 20, that an amicable
solution could not be reached prior to the first scheduled date
of shipment, i.e., September 23, NJDEPE immediately proceeded
to file an action in Federal District Court on September 21.
Cn October 4, 1993, Judge Brown extended his September 22nd
denial of NJDEPE's request for a temporary restraining order
for tem days by which time a written opinion on NJDEPE's
application for a preliminary injunction will be issued.

Because the federal courts have thus far failed to grant

* It is clear from the record that no NRC public notice

ever mentioned the barge option. Therefore, NJDEPE had no
reason to challenge the PECo license u:til now since some
parties are maintaining that the PECo EA covered the risks of
the 33 shipments by barge.
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NJDEPE's requests for relief, NJDEPE is pursuing relief before
NRC.

Furthermore, NJDEPE's requests should be granted since NRC
staff has not proposed to amend LIFA's license nor has it
prepared an EA or consideration of alternatives for the
proposed trarsfer and transportation of LIPA's fuel. Since the
shipments began on September 23, 1993 and NRC staff has not
issued any notice on LIPA's proposed transfer and
transportation of the fuel, the only forum to raise NJDEPE's
concerns is pursuant to 10 C.F.R. §§ 2.206 and 2.714.

The fact that NRC staff did not address the risks of or
alternatives to the proposed shipment in either PECo's license
amendment or in any LIPA approval, NJDEPE is limited to this
request for relief. Thus, the factor of the availability of
other means to protect NJDEPE's interest in 10 C.F.R. §
2.714(a)(1)(44) weighs in NJIDEPE's favor since it is NRC's
responsibility to comply with the requirements of NEPA. In
addition, NJDEPE has been unsuccessful in its efforts to obtain
relief in the federal courts and with NOAA. Accordingly, the
appropilato relief for NRC's failure to comply with NEPA is to
stay PECo's license, LIPA's license, and Pacific Nuclear
System's certification of compliance pending full compliance
with NEPA, AEA, and CZIMA.

With respect to consideration of the factor in 10 C.F.R. §
2.714(d)(1)(441i) regarding the effect of any order that may be

entered in the proceeding on NJDEPE's interest, NJDEPE
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maintains that the effect of any order resulting from a

proceeding will be positive since it may resolve the
unaddressed issues of risks and alternatives pertaining to the

ongoing shipments,.
CONCLUSION

For the reasons set forth above, NJDEPE respectfully

requests that NRC take the above requested immediate action.

Respectfully submitted,

FRED DeVESA
ACTING ATTORNEY GENERAL OF NEW JERSEY

Aq;jjncy for NJDEP

Thg:ac A.
ty Attotnoy General

cc: Attached Service List
Office of the General Counsel
Charles L. Miller, NRC Project Director
Pacific Nuclear Systems, Inc.

tb.lipa.petition2
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Paul G. Shapiro, Esg. or

Vincent Gentile

Princeton Pike Corporate
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Fax: (609) 895-1329 (Philadelphia Office (215) $92-4329)

PECC

Winston & Strawn

~——> Robert Rader, Esg. (202) 371-5745
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ghorebas Decomajssioning Plan

3.3.1 Puel Dispossl

Although fuel disposal is not specifically considered part
of decomnissioning as definad in Reference 3-2, LIPA
recognizes that fuel disposal sctivitius must be carefully
integrated into the overall plan tor decomaissioning the
Shoreham plant, since remcval of the spent fuel is a
prerequisits of cosplete relezse of the site for
unrestricted use. Thus, LIPA's options for fuel disposal
are briefly discussed herein; requests for NRC approvals
that may be necessary to carry out any of these options will
be developed and sent to the KRC as separate licensing 4!

t'\ﬂyw?

subnissions.

total burnup of the fuel is only about two (2) effective
full power days, or 48 megawatt days per metric ton.
Presently, all 560 fuel assemblies ares stored in the Spent
Fuel Storage Poecl in the Reactor Building. LILCO's Defueled
Safety Analysis Report (DSAR) (Ref. 3-3) estimates that
approximately 176,000 Curies of radiocactivity sre contained
in the fuel (as of June, 1990). This estimatic: is based on
a tvo year decay from the last burnup period. Gaseous
activity in the fuel is primarily krypton-8%, comprising
approximately 1500 Curies of the total activity.

As a resuit of the limited period of plant operation, the g

LIPA and LILCO are considering three cptions for the
Shoreham irradisted fuel: (1) shipment to a ruprox seing

facility; (2) transfer of the fggl_&gagﬂgﬁh!x,lislnllﬂ
utility; and [J) dry storsge ¥t an In spendent Spent Fuel
Storage

installution (ISFSI). Shipment to a reprocessing
facility entails the transfer of the fuel from the storage
pool to licensed casks which would then be shipped off~site
to a licensed reprocessing facility. LIPA is considering tvo
overseas vendors offering reprocessing services. The sacond
option involves a similar scope of Shoraham plant
activities, folloved by cask shipsent to another licensas.
The transfer of fusl off-site for both options is estimated
to be cospleted by mid 1994. On-site fuel storage is
considered an option of last resort because it would not
yield the desired result of removing all radicactivs
materis) from ths Shoreham sits. However, thess fuel .
dispossl options are still under reviev and many details -
have no: been determined. Details on two options that .
resulted in permanent resoval of the fuel from the wite vere
provided in Reference 3-14, but even these details are still
under review. For example, contrary to the information in
Reference 1-14, fuel might be shipped to a facility other

3-19 February 1993
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Shoreham Decommissioning Plan

than Nine Mile Point, Unit 2, and dredging of the Intake
Canal may be reguired.

Fuel and cask handling activities have been considered by
LIPA in the development of Shorehanm's decomnissioning
methodology and the decomamissioning schedule which is
provided in Section 2.2. As the schedule and scope of site
sctivities are very similar for both off-site disposal
options, the selection of either option will have no imppact
on the decontamination and dismantlement activities that are
discussed throughout this DP. The coordination of fuel
handling and decommissioning activities, and measures to
protect the irraajated fuel in the fuel storage pool are
discussed in Section 6.1.1.

3.3.2 BRadiocsctive Waste Processing

During the Shoreham Site Characterization Program, it was
determined that the plant's radwasta solidificaticn and
off-gas systems vere not contaminated. Site
characterization further revealed that portions of the
1igquid radwaste system wers slightly contaminated. It had
been originally planned that LILCO would decontaminate this
system using "soft"® decontamination techniques to meet the
site release criteria prior to the start of decommissioning
activities. Due to prioritization of work activities and
the results of soft decontamination efforts to date,
hovever, this system will rot be decontaminated prior to
decommissiong as originally planned. It is LIPA's current
{ntent to dismantle the contaminated piping in this systexs
and to mechanically decontaminate the tanks and suzps which
are contaminated above the site release criteria.

The Reactor Building ventilation systesm will remain
operable during the duration of decomnissioning activities.

Radicactive vastes generated during decommissioning will be
processed as necessary using temporary systems supplied by
experienced vendors and contractors vhere appropriate. The
temporary waste treatment system will be connected to
existing non-cortaminated tanks for storage of processed
vater prior to discnarge. Once it has been verified that
the stored processed wvater meets the allovable discharge
limits specified in the Shoreham Offsite Dose Calculation
Manual, the water will be released through the existing
discharge system. These systems may include temporary
ventilation with filtration for airborne contamination,
portable demineralizers for liquid vaste processing and
conpactors for volume reduction of DAW. 1In additicn,

3=20 February 1993
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L REGION |
.almu./ s 476 ALLENDALE KOAD

NG OF PRUSSIA PENNSYLVANIA 19406 1415

Docket No. 50-322

Mr. Leslie M. Hill

Shoreham. Resident Manager

Long Island Power Authonty
Shorenam Nuclear Power Station

P. O. Box 628. North Country Road
Wading River. New York 11792

Dear Mr. Hill:

SUBJECT. NRC Inspection No. 50-322/93-01

This letter transmits the results of safety inspections conducted by Mr. R. L. Nimiz and others
during the period January | - May 7, 1993, at the Shoreham Nuclear Power Station, Wading
River. New York. The inspectors focused their attention on issues important (0 safety, and
based their findings on independent observations of on-going activities. interviews. and document
reviews. The inspection findings were discussed with you and members of your siaff
penodically dunng the inspection and were summarized at the exit meeting on May 7. 1993,

Areas reviewed dunng the inspection are fully discussed in the enclosed inspection report. The
areas reviewed included decommissioning status and activities: action on previous findings.
termination survevs: organzauion. staffing. training and qualifications: radiological controis

radiocactive waste activities: maintenance and surveiilance; quality assurance: fire protection and
secunty.

The inspectors review indicated that. overall. decommissioning and terMINaLion survey acui ilies
aere conducted in accordance with the approved Decommissioning and Termination Survey
Plans. Training of personnel performing termination survey activities was considered very good
The inspectors’ review of quality assurance oversight during decommissioning indicated that ver
good oversight was provided. Several unresolved items were identified by the inspectors. These
involved replacement of out-of-date procedures. maintenance of final termination survey records.
soil sampling. identification of isolated comtamination on the main rurbine. and personnel entry
into the hotweil. These items are discussed in the enclosed inspection report and will be
reviewed further during a future inspection. Weaknesses associated with document control for
temporary modifications were idenufied by the inspectors but corrected by the end of the
inspection. Concerns associated with lifting of heavy loads were identified znd are the subject
of Special Inspection No. 50-322/93-02. which was issued on June 1, 1993.

No safety concerns or violations were identified and no response to this letter is required
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specifies that mainienance. that can affect the performance of safety-related equipment.
be properly pre-planned and performed in accordance with wnren procedures.
documented instructions, or drawings appropriate to the curcumstances.

A LIPA Deficiency Report, LDR 92X060, was initiated for maintenance action and root
cause analysis. The maintenance action invoived inspection and repayr replacement of
the damaged bus bar conductors. The root cause was attributed to: "1&C technicians
involved used questionable judgement in deciding to operate the polar crane, and also by
not positioning themselves with an unobstructed view ..." The correcuve action (0
prevent recurrence included meetings with all 1&C technicians to advise them that only
qualified personnel are allowed to operate the crane. The wnspuctor reviewed the
documentation that all personnel had attended the requisite training. The licenses
subsequently provided similar training to other work groups (i.e.. contractors and other
maintenance personnel) when it was noted by the inspector that these individuals may be

working near or around the crane. The inspector did note that only certain maintenance
personnel are qualified to operate the crane.

The inspector concluded that the above observation was a licensee identified violation of
procedure SP32X002.01, Revision 2, which required that only qualified personnel
operate the crane. The inspector reviewed this mater relative to the criteria for exercise
of discretion (for non-issuance of a Notice of Violation), specified in 10 CFR 2,
Appendix C, and concluded that the licensee met the criteria. As a result, this

unresolved item is administratively closed and considered a non-cited licensee identified
violation of Technical Specification 6.7.

Eacility Status

The Shoreham Nuclear Power Station was shut down in 1989. The maximum power
amained was 5% reactor power, with a total core history of 2 megawan (MW) days. In
June 1991, a Possession Only License (POL) (effective July 19, 1991) was issued 1o
Long Island Lighting Company (LILCo). On February 29, 1992, the NRC approved the
iransfer of the license to the Long Island Power Authority (LIPA). On June 11, 1992,
the NRC issued an Order authonzing the decommissioning of Shoreham.

The LIPA Board of Trustees voted on November 30, 1992, to award 2 fuel disposition
contract to Compagnie General des Maneres Nucleaires (COGEMA) for shipment of the
fuel to France. The contract was signed on December |, 1992. However, the licensee
has not been successful in obtaining an export permit for the fuel.

On February 25, 1993, LIPA reached an agreement with the Philadelphia Electnc
Company (PECO) to transfer the slightly irradiated fuel from the Shoreham Nuclear
Power Station to PECO for use at PECO's Limerick Nuclear Power Station. The
agreement provides for transport of Shoreham Station’s fuel (560 fuel elements
representing the reactor s initial core load) in special shipping casks by rad from Long

]
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Island to the Limerick Station. The shipments wil' use solely designated trains. The
rransfer would require about 33 separate shipments. Transfer of the fuel from Shoreham
10 the nearest rail head wil be accomplished by use of heavy haulers.

LIPA has encountered local opposition to shipment of the fuel via rail. At the close of
this inspection period the Licensee was evaluating other shipping alternauves including
shipment of the fuel by barge. The licensee s plans were o stan fuel shipping acuvitues
in June 1993 and end by February 1994. The licensee indicated that fuel transfer wil
result in all fuel being removed from the Shoreham site, provide for earlier compietion
of the Termination Survey Program, and provide for earlier license termination.

The reactor vessel has been segmented and the segments have been disposed of. The
reactor vessel bottom head was left intact and the licensee was anempting (0

decontaminate and leave it in place. The reactor vessel head remains on site. All fuel
remans in the spent fuel pool.

Contaminated systems continued o be removed and segmented and shipped off-site for
burial. Essentally ali contaminated systems were removed and disposed of with the
exception of the liquid radwasie system and the fuel pool clean-up system. These
systems were neeced to support decommissioning activities and maintain fuel pool water
quality. The licensee installed a temporary fuel pool filter demineralizer to allow for
removal of portions of the spent fuel pool clean-up system.

The licensee was conducting activities in accordance with the Decommissioning Plan or.
as necessary, has requesied appropnate changes.

Termunation Survey Planning and Performance
. : (of .

On December 2. 1992, the licensee formally submitted the Shoreham Decommissionung
Project Termination Survey Plan (Survey Plan), Revision 0, to the NRC for review and
approval. The Survey Plan describes the methodology and techniques o be used by the
licensee 10 survey the site for unrestricied access. The NRC reviewed the Survey Plan
and provided comments to the Licansee in a letter dated December 16, 1992. The
licensee subsequently responded to the comments in a letter (LSNRC-2045) dated Apnil
15, 1993, The NRC reviewed the response and subsequently approved the Shoreham
Decommissioning Project Termination Survey Plan, Revision 0, on April 16, 1993

Amachment | to this inspection report contains the licensee’s termination survey schedule
Procedure Reviews
As pan of this inspection. the inspectors reviewed the following documents penaining

T
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Philndolphin Elocttic Compnny (PECo) requests a change to
Operating License Nos . NPF-19 ‘and'NPF-85-for Limerick Generating
station, (LGS) Unit-1 and Unit 2, 'respectivély: *The proposed
change revises paragraph 2.B.(9%) to-allow LGS;*Unit 1 and Unit 2,
te receive and possess, but not separate;”“such source, byproduct,
and special nuclear materials as contained "in the fuel assemblies
end fuel channels from the Shoreham Nuclear. Power Station (SNPS).

PN e N ANl 2

PECo requests this change to authorize it, el the licensee
for LGS, Unit 1 and Unit 2, te receive and possess -the slightly
irradisted SNPS fuel. SNPS never commenced commercial operation
and {s currently being decommissioned. Our objective is to

obtain the enriched SNPS fuel for eventual use in the LGS Unit 1 ~*w
and Unit 2 reactors. '

 §§;“'l

"Ai 7R

b A

Attachment 1 contains information supporting & finding that
the proposed change does not involve a Significant Hezards
Consideration and information supporting &n Environmental
Assessment. Attachment 1 also containe a description of the SNPS
fuel, an assessment of its general suitability for future use at
LGS, and the protective packaging and shipping methods that will
be used (’ this proposed change is approved. Attachment 2
contains the Operating License payes showing the proposed cl.ange.
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‘;,S. Nuclear Regulatory Commission March B8, 19693
Wwe request the NRC's prompt attenti.on t¢ this matter due toO
schedular considerations related o the movement of the fuel from
the SNPS site o the LGS site ang the refueling schecules {or
LCS Unit 1 and Unlit 2 1f approved, we reguest that the
amendments be mace eff ive by June | 1993.
f you have any gquest.ons please do not hesltate tO contact us
very truly yours
C. A. Hunger, Dlrector
Licensing Section
. Arttachments
{
. 2 3 Martir Administrator Region I, USNRC wsattachments
T L. Kenny SNRC Senicr Resicdent Inspector, LGS
w/attachments
Ww. P. Dornsife, Director, PA Bureau of Radliological
Protection, w/attachments
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ATTACHMENT

Docket Nos.
€0-13513

License Nos. NPF-19
NPF~-85%

OPERATING LICENSE CHANGE REQUEST

"Allow Receipt and Storage of
Fuel Assemblies and Fuel Channels fron
Shoreham Nuclear Powver Statien®

Supporting Information for Changes - 14 pages




License Change Request

No. 23=03-0 fage

“

Philadelphia Electric ; PECo), licensee urder Facility
Operating License Nos. ! 9 and NPF-85 for Limerick Cenerating
Station (LGS), UYUnit 1 a: ) , reqQuests that these l.icenses be
amended as proposed herein allow [GS to receive and possess,
but not separate, such source, Dyproduct, and special nuclear
naterials e¢8 contained in the fuel assemblies and fuel channels
from the Shoreham Nuclear Power Station (SNPS).

This Operatiry License Change Request for LGS, Unit 1 and Uni
provides a discussion and descrigtion cf the proposed change
safety assessmaont, information supporting a finding of No
significant Hazards Consideraticn, and information supporting
Environmental Assessment,

L.

we request that, (f approved, the change toc the Operating
Licenses for L33, Unit 1 and Unit 2, be effective by June
19913.

-

Riscussion and Description of the Proposed Change

Paragraph 2.B. (5) of Cpersting Licenze Nos. NPF-19 and NPF-gS
states that ICS (s authorized:

"pursuant to the Act ard 10 CFR Parts 30, 40 and 70, to

possess, but not separate, such byproduct and special

nuclear materials as nay te produced by the coperation
of the facility."

The word “"facility," as used in these licenses, refers to LGS,
Unit 1 and Unit 2. This wording limits pussession of any
byproduct and rpecial nuclear materials in fuel elements to that
which is proa ced at LGS, Unit 1 and Unit 2.

The long Island Power Authority (LIPA) {s the holder of NRC
Possession Only License (POL) No. NPF-82 for SNPS. SNPS never
commencad commercial operation and is presently undergoing
decommissioning while in a non-operating, defueled condition with

a1l fuel (iL.e., 560 fuel assemblies) atored in the spent fuel
pool.

Approval of the fcllowing proposed change to paragraph 2.0.(5) of
Operating License Nos. NPF-39 and NPF-85 will authorize recelipt
and possession of the slightly irrac.ated SNFS fuel ascemblies
and fuel channels at 1GS, Unit 1 und Unit 2. Approval of the
proposed change will result in the beneficial use of the SNIS
fuel by its eventual use in the LGS Unit 1 and Unit 2 reactors.
We expect %o use only the enriched SNPS fuel in the LGS Unit 1
and Unit 2 reactor cores in the future. Also, approximately 76
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Licensge Change Roquest

NO. 33=03-0

of the 5Nps fuel charnels Ray he Shipped tc LGS and Used to
Channe) thg natural Guran.um assenmb)igg in the 1ss Spent riea
POOls. The slighely irradiated SNFS Zircaloy fuel charnelg -8
°® shipped :oparatoly from the SNPS fue) LY radicactive mater:

The Froposed change to paraqraph 2.5.{5) of Oporatinq License
Nos., NPF-39 &nd NPF-gsg would authorize ILS:

"Pursuant to the aAct and 10 crr Partg 30, 40 and 70, to
POSsesy, but note Separate, Such byproduct and Specia)
Nuclear Raterialg 48 may be Produzed by the Cperation Of the
!acll;ty, and to recCeive ang POssesy, but not Eeparate, Such
E0urce, byproduct, and special Nuclear Daterials ag

Contained in the fuel ds8semb) {gg and fue) Channelg from +»
Shorehap Nuclear Pover Station.»

i

The Purpcse of these Proposed changes is to 8uthorize PECo to
Feceive ang POsseng, but not soparatc, 8uch 80urce, byproduc:,

e

LIPA g the licensee for sNps and would be responsible for tx
transportatxon of the fuel from SNPS to LGs, The fellowin
dolcr;pticn of the SNPS fuel, an A8sesanent of itg Geénera]
suztabxlity for future uSe at 1cs, and the Packagin g,
andling ang 8torage Bethods that will be exployed to ensure =x

the nriched fue) can be safely hand]eq &nd stored at 1gs, Unit
and Unje 3, and to ensure thae the &nriched fue:

A, :e-crzp:zan of the SNPS Fue)

The swps fuel Consists of¢ 560 crg PBX8R) 1
non=barriey fuel 4ssenb) jeg rabrzcated by the Genera) Elect
CE) ::mpany. Of the s¢o SNPS fuel daSsembl {eg,
Lo 2.19 veight Percent (w/0) U=-221s, 144 are énriched to 1.76
HeSha

initi{a] Core doncr:bod and évaluated in the ICs Fr
Analysis Repore (FSAR) ,

The snps fuel hag been Operateg intormittently at

low Powver
i.e., less than sy of the SNPS fyu13

- pPower rating of 2416
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negawvatts thermal for testing purpcses cnly. The fuel has been
irradiated to a core average exposure of approximately 48
zegavatt days per metric ton (MWD/MT). The SNPS fuel was removed

from the reactor and placed in the SNPS spent fuel pool in August

989. As of June 1992, the calculated decay heat rate for the
entire core vas 265 watts (i.e., 900 Btu/hr). The fission
product inventory for the entire SNPS core (s less |-:an 0.02% of
the source term assumed in the analysis of the design basis loss
of coclant accident described in the LGS Updated Final Safe
Analysis Report (UFSAR).

ty

A detailed nspection of two of the SNPS fuel assemblies was

performed during August 1950. This inspection included ddy
current testing of a number of individual fuel and water rods and
a visual {nspection of the whole fuel assembly. This inspecticon,
performed by GE, determined that the SNPS fuel (s in excellent
conditicn and is suitadble for future use.

e

An evaluaticn of the wvater chenmistry history of both the SNPS
reactor and spent fuel pocl was performed to sssess the inpact on
the fuel. This evaluation deterumined that wvhile in the reactor
or spent fuel pool at SNPS, the fuel was not exposed to an
adverse environment that would preclude i{ts future use

B. Packaging and Shipping Criteria

The SNPS fuel will be transported in the IF-300 Series spent fuel
cask. This cask is designed in accordance with all NRC and
Department of Transportation (DOT) regulations governing the
shipoent of radicactive material of this type (i.e., 10 CFR 71

and 4% CFR 172). The cask is operational under NRC Certificate
of Compliance 5001. The IF-300 Series speit fuel cask will be
used with 2 17 element ({.e., fuel sssembly) basket designed to

accommodate the shipment of slightly irradiated fuel that is
intended for reuse. The holder of NRC Certificate of Compliance
5001 (s requesting an amendment of the Certificate of Compliance
to reflect the design of the basket and packaging.

TR
i Al

Special packaging desigred to protect the fuel from damage d
shipnent will be used inside the IF-300 cask basket. This
packaging will consist of & special stainless steel shipment
channel and plastic cluster separators. The plastic cluster
scparators will be inserted between the rods in each fuel
assendly to support the rods while the fuel assembly is
horizontal. The stainless steel channel will support and preotect
cach fuel assembly and hold the plastic cluster separators :5n
place.




License Change Reques: Attachnent
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The plastic cluster separators consist of ribbed pclyethylene
nounted %0 a polyethylene ocuter shell. The separators are zade
5f the same material as the separators used during shipment of
new fuel. The separators are inserted from opposite fTaces anc
each extends halfway across the assembly width. A total of 32
pairs of cluster seperators will be used per fuel assembly. A
specially designed installation device will be used toc push one
cluster separator at 2 tize into position while supporting and
aligning the assembly. The separators will be inserted while the
fuel is in the ShPS spent fuel pool.

After the cluster separators are inserted and the installation .s

inspected, the fuel 2ssembly will be mcved to the SNPS fuel prep
machine and a stainless steel channel will be installed cver the
fuel assembly containing the cluster separators. The stainless
steel shipment channel is similar to a normal zircaloy channel

.

but has & larger inside dimensicn. The top of the stainless
steel fuel channel will have corner clips sipilar te the normal
zircaloy fuel channel. The top of the channel will be bolted to
the fuel assembly upper tie plate to provide support to the ti
plate. The bottom of the channel will slide over the existing g
fuel assembly finger springs and terminate below the finger

springs in the machined ares of the lowver tie plate.

¢. Handling of the Cagk and Irradiated Fuel

the LGS site, the IF-300 cask with the SNPS fuel
assemblies will be 1i{fted from the railcar by the reactor
enclosure (RE) main hoist to the refueling flocor through the
equipment hatch. All cask handling and fuel handling activities
are consistent with the nmethods described (n LCS UFSAR Section

: 4.2.10, "Descripticn of Fuel Transfer." The SNPS fuel is of
the same mechanical cesign as originally described and evaluated
in the LGS FSAR and (s coxpatible with all existing LGS fuel
handling equipment.

Upon arrival at

<

The RE main heist is designed to handle loads with a maximum
weight of 125 tons vhile maintaining a safety factor of five (5).
The IF-300 cask wveighs approximately 85 tons, including the
basket, the 17 fuel asseumblies, and the redundant cask lifting
yoke. The RE nain hoist is designed so that the failure of any
single compecnent does not result in a sudden displacement or
dropping of the locad. The single fajilure proof design of the RE
main hoist is described in Section 9.1.5.4 of the LGS UFSAR and
was revieved and approved by the NRZ in section 9.1.5 of NUREC-
0991, Supplement 4, "Safety Evaluation Report Related to the
Operation for Limerick Ceneration Station, Units 1 and 2," dated
L4

May, 1985 while handling the IF-300 cask, the regquirements ¢
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NUREC~0%5%4, "Single Failure Proof Cranes for Nuclear laower
Plants" and NUREGC~-0612, "Contiol of Heavy Loads at Nuclear Powver
Plants” will be met by the use of a single failure proot
redundant yoke and by restricting the critical lcad of the RE
sain hoist to 110 tons

Restricting the RE main hoist critical locad to 110 tons and th»
8@ of single fallure proof squipnent satisfies the single
fallure criteria and precludes a cask drop due to a single
failure. Therefcre, as stated in UFSAR Section 15.7.5, an
analysis of the spent fuel cask drop is not required. At roc ti
will the cask be lifted or carried over spent fuel or the react
cores.

Storage of lrradiated Fuel
New fuel and spent fuel are stored in the LGS spent fuel pcol as
described in the LGS UFSAR, Section 9.1.2, "Spent Fuel Storage
Spent fuel pool cooling capacity, storage capacity, and the
effects of the SNPS fuel assemdbly packaging material on spent
fuel pool criticality have been evaluated.

The contribution of the SNPS fuel to the spent fuel pool heat
icad is negligible. The spent fuel pool cooling system is
designed to accommodate & heat load of 16.3 x 10 Btu/hr. The
ma¥izum heat rate of the spent fuel for a one~third core

' e s a®
discharge during refueling {s approximately 13 x 10" Btu/hr
of June 1992, the full core calculated decay heat rate of the
SNPS fuel was approximately 500 Btu/hr.

b o
"

The capacity of each of the LGS spent fuel pools is 2,040 spaces
urrently, a total of 1,336 spaces have been installed in both
Fools and 1,692 spaces contain discharged fuel assemblies.
storage of the SNPS fuel in the LGS Unit 1 and Unit 2 spent fuel
pools will not exceed the Technical Specification (T8) limit f-r
the spent fuel pools and will not preclude full core dischars
Jntil approximately the end of 1996. Plans are currently bai
zade to re-rack the spent fuel pools to increase capacity

) W "

9

LGS UFSAR Section 9.1.2.7.1 describes the criticality analysis
for the LGS spent fuel pool. This analysis assuned fuel
assenblies with uniform 2.5 w/0 enriched U~235. This analys:is
also assused the prescnce of z2ircaloy channels which is a more
resctive configuration than a fuel assembly stored without
tircaloy channels. The worst case value of k , under these
conditions was determined to be 0.933. The SNPS fuel has 2
significantly lover enrichment than the enrichpe.;t assumed .n the
LGS fuel pool criticality analysis. The higiiast average assembl)
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eritichuent of the SNPS fuel (s 2.19 w,/0 U=-229% an? the maxinu

planar enrichaent is 2.3] vw/O 23%. Therefores, the criticality

analysis in UFSAR Secticon 9.1 2.3.1 bounds the starage of the

SNPS fuel because of the much lower enrichment of the SHPS fuel
uzed in the LGS luel pool

coppared to the enrichaent ass
criticality analysls.

The SNPS fuel will arrive at LGS packaged with polyethylene
spacers and a protective stainless steel channel. A criticality
analysis performed by GE evaluated the effect of the polyethylene
spacers and stainloss steel cChanne.s on fuel pool criticality

The presence of the polyethylene spacerse will inCrease the
hydrogen concentration in the vicinity of the fuel and, there-
fore, neutron moderation. However, the lower enrichment of the
SNPS fuel compared to the enrichment used in the UFSAR
criticality analysis causes 2 2uch greater negative effect on
reactivity than the positive reactivity resulting from th
presence of the polyethylene spacers. Therefore, SNPS fuel
containing the polyethylene spacers is bounded by the criticality
analysis in LGS UFSAR 9.1.2.3.1. Furthermore, the stainless
stee! channels 2zdd negative reactivity and, in all cases, the
presence of stainiess steel channels lovers the spent fuel pool

K. g0

The GE analysis determined that storage of the SNPS fuel in the
1GS spent fuel pool, including storage with or without the
polyethviene speacers and/cor stainless steel channels, vill not
result in & k,,, equal to or greater than the limit of 0.8%
delineated in LGS TS Section 5.5.1.1.

E. Ceneral Suitability for Future Use

The acceptance criteria for the shipment of the SNPS fuel

the same as applied to the shipment of new GE fuel, and is

cpecified in GE topical report NEDE-21%542 P, "Fuel Assembly

Evaluaticon of Shi ppznq and Handling Loads" dated March 1977. GE

nas deterzined that if the maximum acceleration and loading
cceptance criteria for a fuel assembly are not exceeded during

>an¢;;nq and shipping, the SNPS fuel will be maintained in a
ondition suitable for futu Jse at IGS.

;4 . -
vi.se 280

.

To ensure that the SNPS fuel assemblies arrive in a conditicn
suitable for future use, 2 dummy test assembly will be inspect
after being subjected to 2 shaker table test toc simulate the
loading and accelerations expected during shipment. During
shipnent, each cask will be instrumented to measure accelerations
to deterzine compliance with the shipping criteria discussed
above. dditicnally, cne or mcre fuel assemblies from the first
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shipzent will
shipzent. A
estabil.shed. This inspect
selected fuel assexnl.es !
necessary.

-8 ClBsassenD

.
rescrac i ira "o
'-b

ed and inspected hefore and after-

N.8 inspecticn process w.ll Le

on procedure nmay be repea ed on

cm subseqguent shipments . deterxz.ned

0

All the fuel assemblies shipped from SNPS to 1GS will be visu
inspected with optical equipment or closed circuit televisicon
before packaging to provide a record of the fuel assembly
condition on film or video tape. After packaging, all fuel
assenblies will be visually re~inspected to confirm all required
plastic cluster separators are in place.

aily

After arrival at LGS, all assemblles will be inspected to the
saze acceptance criteria used for the receipt inspection of new
fuel. Any SNPS fuel assexbly that does not meet the acceptarnce

teria established for these inspecticns will be excluded fro

future use in the LGS reactor cores uniess it (s repaired and
2e0ts esppropriate acceptance criteria.

At the time the SNPS fuel is considered for use in either the
reactor cores, & cycle~specific core nuclear snalysis will te
perforsed., This snalyeis will be based on the latest NRC
spproved revision of GE licensing topical report NEDE-24011-P-A,
"General Electric Standard Application for Reactor Fuel CESTAR
II." The effect of the SNPS fuel on the thermal-hydraulic.-
stability of the reactor core vill a'so be evaluated in
accordance with our commitments in response to NRC Ceneric letter
88~-07, Supplement 1, "Power Oscillations in Boiling Water
Reactors (BWR)." These are the sane svaluations that would be
perfornmed for all reactor relcad core designs.

LGS

An evaluation waes performed to deternine if any changes are
required to the cycle-specific core nuclear analysis %o account

for the prior cperating history, handling, and transportaticn of
the SNPS fuel Each GESTAR II criterion and licens.ing bases vas
assessed 0 dotermine 1f any special evaluaticns will be reguired
to ut.ilize the SNPS fuel in the LGS reactor ceores. The cenclusion

t lUusic
was that the SNPS fuel will meet all the licensing Lases
documented in the NEDE-24011-P-A. Therefore, no exceptions to
GESTAR II will be needed when the SNPS fuel is analyzed for use
in the LCS reactors.

Prelininary calculaticns were performed using the GENIE computer
code, an NRC approved methodology, to evealuate the feasibili.ty of
using the SNPS fuel in the IGCS reactor cores. The conclusion of
these calculations wvas that the SNPS fuel can be used {in the LCS
reactor cores and will result in significant fuel cost savings.

Reactor ccre designs using the SNPS fuel will limit the numper of
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the enriched fuel
Unit reactor cores.
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i8 provided below.

fuel
2, vwill not

increase the probability of occurrence of any accident

previcusly evaluated in the LGS UFSAR.

The SNPS fuel (# similar to fuel previous.y received,
stored, and used at 1SS, and the SNPS fuel i{s the sane
mechanical design as originally evaluated for Unit 1 in
FSAR. Handling of the SNPS fuel will not differ
significantly from the fuel handling procedures described in
LGS UFSAR Section 9.1.4, "Fuel Handling System." The impact
on the LCS spent fuel pool criticality is bounded by the
fuel pool criticality analysis i{n LGS UPSAR Section
9.1.2.3.1. Purthermors, the impact of the SNPS fuel decay
heat on the LGS spent fuel pocl cooling capacity is
negligible. The radiclogical consequences of a droppea fuel
sssembly i(nvelving the slightly firradiated Shoreham fuel are
bounded by the fuel handling accident involving highly
‘rradiated spent fuel described in LGS UFSAR Section 1
"Fuel Handling Accident." The physical consequences ©
dropped fuel assembly ({.e., on fuel assenb) ies and
structures) are within the ECOpe of LGS UFSAR Section
9.1.2.3.2.3, "Dropped ruel Dundle Analyses." Restricting
the RE main hoist critical load to 110 tons and the use of
eingle fajilure proof equipment precludes a cask drop due

single fajilure. Therefore, as stated in UFSAR Secticon

the

8. 7.4
f a

>~
~

Tl
R




15.7.5, an analysis of the spent fuel cask drop is not
required.

At the time the SNPS fuel (s considered for use in either of
the LGS reactor cores, & cycle-specific core nuclear
analysis will be perfcrmed, and will include the effect

the thermal-hydraulic stability in accordance with NRC
Gereric letter £88-07, Supplement 1. The SNPS fuel will

used only if the results of the cycle specific analysis
acceptable.

Therefore, hange does not inveolve an increase
in the probability onsequences of an accident previocusly
svaluated.

-

S84t points, cr changes to operating parameters are involved
in implementing the proposed change. The receipt, handling,
and storage of the irradiated SNPS fuel is essentially the
same as the npovement of irradiated fuel using a spent fuel
cask that is discussed in UFSAR Section 9.1.4.2.1, "Spent
Fuel Cask."™ The impact cf the SNPS fuel and its packaging
material on the LGS spent fuel pool criticality is bounded
Dy the fuel pool criticality analysis in LGS UPSAR Secticn
9.1.2.3.1. Furthermore, the impact of the SNPS fuel decey
heat on the LGS spent fuel pool cooling capacity is
negligible.

No physical alterations of plant configuraticn, changes to

The propcsed change does not affect the function or
operation of any system or equipment; therefore, the
proposed change does not create the possibility of a nev or
different kind of accident from any accident previously
evaluated.

"'s.. EEQY"!SQ —s:-;: A»gﬂ el -—..::‘.,g . :xgal"rnc: Kg,d pet o men

The margin of safety established in ¢
by compliance wvith the Technical Spec
maintained. The offect of the SNPS ¢
pool cooling capability, storage capac

i8 bounded by existing analyses in the U

he UFSAR and maintained
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uel on LGS spent fuel
Yy, and criticality
FSAR as discussed
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Because th slightly irradiated and
r design IGCS, the novement
does not in hanges in fuel handl
type iel handling accidents that
U nal radiation exposure from sp
fuel transfer. The proposed
incCrease the risk cor degree of radiclogical
neral public from that previously evaluated.
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The cperating limits established in the Core Operating
“imits Report (COLR) will be submitted to the NRC as
required by TS Section 6.9.1.9 prior to Using the S¥)§ fuel

£y
‘n the LGS

-~
-wil

- 119 | 1 4 14
re, the osed change will not involve a reduc:
”e

* -
£o
Dargin of safety.

SuEperting an Environmental Assessment

changes have Leen evaluated against the criterias .n

.21 for the identification of licensing and regulatory
QuUiring an environmental assessment. We have conclided
the proposed changes do not meet the criteria for
exclusicn as defined in 10 CFR 51.22(¢c) (9).
<N accordance with the requirements in 10 CFR 51
the following information is provided to support an Environzental
Assessnent.

.;::A "r—":‘\! E:’A:;:’ﬁ F\:nﬁg

Tre proposed change is requested because transfer of the
SNPS fuel to LGS would benefit PECO and its customers by
providing a lov cost source of fuel for LGS.

Additionally, the proposed change to the LGS Operating
Licenses would benefit the environment and is in the
National interest because of benefits that would accrue {rom
the transfer and utilizetion of the SNPS fuel at L3S, These
tenefits include: recovery of the available energy frocm the
fuel that might otherwise be lost: reduction in the need to
zine and process ursnium and fabricate fuel assemblies that
would othervise be required; and, reduction in the amount of
spent nuclear fuel that would othervise require storage and
dispoma]l at a Faderal hich level waste repository. rirai
the transfer of the SNPS fuel to LGS facilitates the
decomnissioning of the SNPS.

i¥
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If the proposed change to the LGS Cperating Licenses (s not
approved, the LOS reacteors will continue to ocperate using
nev fuel obtained from existing sources If the proposed
change is not approved for the transfer the SNPS fuel to LGS
or to another facility, the SNPS fuel vill eventually be
disposed of at a Federal high level vaste repesitory without
the beneficiel utilization of the energy in the fuel, or
will be reprocessed at an overseas facility for svenvis)
feconstitution into fuel. Compared with reprocessing at an
overseas facility, the propesed change would require less
resources for transpertation, and would avoid expenditure of
additional resources associsted with the reprocessing
activitles prior to the beneficial utilization of the energy
in the fuel.

Inasmuch as there are no unresolved conflicts concerning the
availability or use of alternative resources associated with

the proposed change, no further evaluation of alternatives
is required.

Fruive ] - ¥ e o e lele

-

Licenses will result in no significant effect on the human
environment. This conclusion considers the potential impact
of: normal transport and transportation accidents: the
uranium fuel cycle; radicactive effluents; low level
radicactive waste: and, occ paticnal exposure.

The approval of the proposed change to the LLS Operating

The impact of the transportation of the slightly irradiated
fuel from the SNPS site to the LGS site is minimal. 10 CFR
51.52, Table S-4, "Environmental Inpact of Transportation of
Fuel and Waste to and from Light Water-Cooled Nuclear Power
Reactor," addresses the impact of transporting irradiated
fuel and radicactive waste including normal transport and
possible accidents. The proposed shipnents neet the
conditions specified in 10 CFR S1.%2(a); and, therefore, the
environmental impact of the proposed shipments is ag set
forth in Table S-¢. 1In any event, the low level of
radiation and the substantial elapsed time since the lrw
FeWCD CRRraticon &2 The NPT flal zake the assuBplL.cns usad
in Table S-4 conservative relative to the proposed
shipments. Therefore, Table S-¢ bounds the environmental
\mpact of the transportation cof the SNPS fuel.

- -
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of the transfer of SNPS fuel to LGS on the
fuel cycle is neutral or positive. The NRC’'s
original evaluation of this impact is documented in NUREC~-
0974, "Finai Envircrmental Statement related to the
cperation of Limerick Cenerating Station, Units 1 and 2

- L
dated April, 1984. NUREC-0974 used 10 CFR %1.51, "Uranium
Fuel Cycle Environmental Data =-- Table $=3," to assess the
effect of the uranium fuel cycle on the operation of LGS
Unit 1 and Unit 2. Transfer of the slightly irradiated SNPS
fuel Lo LGS and the subsequent future use of this fuel
results in a reduction in total amount of uranium mined and
fabricated {nto fuel and a reducticn in the apount of spent
fuel that will eventually be stored at a Federal high level
vaste repository. Therefore, with regard to the uraniun
fuel cycle, the evaluation in NUREG-0974 remains unchanged.

The impact con the radicactive effluents discharged from the
LGS site is neutral vhether or not the SNPS fuel is used.
The shipment of the SNPS fuel assemblies will peet the
packaging and shipping criteris required for shipments of
new fuel, so there will be nc increase in fuel failure
probability Jdue to the shipping Process. Specifically, an
increase in fuel foilures either due to shipping effects on
the fuel or th: design of the fuel is not likely as a result
of the shipping criteria and inspections that will be
employed. Finally, no increase in radicactive liquid and
Jaseocus effluents is expected as a result of the receipt
Jnpacking, and inspection of the SNPS fuel.

The impact of the transfer of SNPS fuel to LGS on the
of

generation Ow level radicactive vaste vwill be low.

S0l.id waste in the form of Dry Active Waste (DAW) including
fuel assembly packaging materials will be shipped offsite
for volume reduction and disposal. The volume of DAW will
be minimized, wherever possible, by the re-use of packaging
and shipping material for the multiple shipments required to
transfer all of the SNPS fuel.

The impact of the transfer of SNPS fuel to LGS on
occupational exposure will be within existing estimates fo
LS. The slightly irradisted Shoreham fuel will be packaged
inside shipping caske desianed to handle highly i{rradiated
pent fuel assemblies. 7The casks will be opened and
unloaded while submerged in the LGS cask storage pit, and
handling of the slightly irradiated fuel will be the same as
handling the hiaghly irradiated fuel during refueling
cperations. Appropriate acticns to maintain exposure as low
48 reascnably achievable (ALARA) will be taken.

-
4
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Non-riadiclogical impacts at the LGS

removal of paving materic. sufficient

clearance on 600 feet of existing rail

replacenent of a number of railroad tieJ.

minor and the site area was previously disturbed durinrg
preparation and construction, this type of environmental
ippact has been previ.Cusly addressed and no further
environmental assessuent of this activity is required.

Therefore, we have concluded that the NRC does not need ¢t
prepare a supplemental environmental impact statement in
connection with the issuance of this amendment to the LGS
perating Licenses {n accordance with criteria of 10 CFR

sl.22(b).

-V

Helale ..aag,\

The Plant Cperations Reviev Committee and the Nuclear Review
Board have reviewved this pProposed change to the Operating
Licenses for 14S, Unit 1 and Unit 2, and have concluded that
changes do not involve an unrevievad safety question, do not
involve & significant hazarde consideratio~, and do not endan
the health and safety of the public.

the

ger
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License No. NPF.13

e applica o) cense filed by Philadeliphia Electric Company
the licensee) complies with the standards and requirements of the
stomic Inergy Act of 1554, as amended (the Act), and the Commission's
rerulations t ‘:pob - ‘: :f: :\ac:!r 1

]
, and 21) required rotifica-
dies have been duly

8 -anstruction of the Limerick Generating Station, Unit 1 (the facility)
“as Deen substantially completed in conformity with Construction
"ermit No. CPPR-106 and the application, as amended, the provisions of
the Act and the regulations of the Commission;

. The facility will cperate in conformity with the application, as
imended, the provisions of the Act, and the regulations of the Comission
except as exempted from compliance in Section 2.D. below):

0 There s reasonable assurance: (1) that the activities authorized by
this cperating license can be conducted without endangering the health
and safety of the public, and (1) that such activities will be
conducted in compifance with the Commission's requlations set forth in

.0 CFR Chapter | (except a5 exempted from compliance in Section 2.0.
celow);

“he Ticensee is technically qualified to engage in the activities
authorized by this license in accordance with the Commission's requia-
trons set ¥orth in 10 CFR Chapter [;

“he licensee has satisfied the applicable provisions of 10 CFR Part
120, "Financial Protection Requirements and [ndemnity Agreements®, of
the Commission's regulations;

The issuance of tifs license will not be inimical to the common
cefense and security or to the health and safety of tne public;
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License No, NPF.gt
the Commission or the NRC) has found

cense fi'ecd by Philadeliphia Electric Company
with thre standards and requirements of the

.
"
9

R d

t f¢ IC CFR Chapter [, and all regquired notifica.
dgencies or bodies have been duly made;

1954, a5 amended (the Act), anc the Commission's
i»

Construction of the Limerick Generating Station, Unit 2 (the facility
has been substantially completed in conformity u\ h Construction
Permit Mo, CPPR-107 and the application, as amended, ° provisions
of the Act and the regulations of the Comm!ssion

The facility will cperate in conformity with the tpplication, as
amended, the provisions of the Act, and the regulations of the
Commission (except 25 exempted ‘r~m compliance in Section 2.0. below

There {5 reasonable assurance: {) that the activitier authorized by
this operating license can be conducted without encangering the
health and safety of the public, and (44) that such activities will
be corcucted in co rc.*ance with the Commission's reculations set
forth in 10 CFR Chaoter | (except as exempted from comp l{ance in
Section 2.0, below

The lfcensee i3 technically qualified to engage fn the activities
authorized by this cense 1n accoerdance with the Commicsion's
regulations set forth in 10 CFR Chapter !;

The Ticensee has satisfind the applicable provisions of 10 CFR Part
180, "Financral Pretection Reouirements and Indemnity Agreements.’
of the Commission's regulations:

The 1ssuance of thi . i11 not be inimical to the common
defense and security ¢ the health and safety of the public
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aximum Power Level

hiladeiphia Electric Company is authorized to cperate the
acility at reactor core power levels of 3293 megawatts thermal
100 percent rated power) in accordence with the conditions

tio
specified herein.

Technica

The Technical Specifications contained in Appendixz A and the

Environmental Protection Plan contained in Appendix 8, and
facility in arcordance with the Technical Specifications and the
Environmental Protection Plar

hereby incorporated into this license. PECo shall cperate the
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The licensce shall make no changes to features of the
approved fire protection program which would decrease the
level of fire protection in the plant without prior
approval of the Commission. To make such a change the
'icensee must submit an aoplication for license amendment
pursuant to 10 CFR 50.90,

The licensee may make changes to features of the approved
fire protection program which would decrease the leve! of
fire protection without prior Commission approval after
such features have been installed as approved, provided
such changes do not otherwise invoive a change in a license
condition or technical specification or result in an
inreviewed safety question (see 10 CFR 50.59). However,
the licensee shall maintain, in an auditable form, a
current record of all such changes including an evaluation
of the effects of the change on the fire protection
program and shall make such records available to NRC
nspectors upon request. Al)l changes to the approved
program made without prior Commission approval shall be
reported to the Director of the Office of Nuclear Reactor
Requlation. together with supporting analyses, annually,

:“"xiwril (gf!_l'rﬂ‘l and S“ggh‘irgs

The licensee shall fully implement and maintain in effect al)
provisions of the physical security, guard training and
qualification and safeguards contingency plans previcusly
approved by the Commission and all amendments and revisions to
such plans made pursuant to the authority of 10 CFR $0.50 and 10
CFR 50.54(p). The plans, which contain Safeguards Information
protected under 10 CFR 73.2]1, are entitled: “Limerick Generating
Station, Units | & 2, Physical Security Plan,” with revisions
submitted through October 31, 1988; "Limerick Gemerating Station
Unfts 1 & 2, Plant Security Personnel Training and Qualification
Plan,” with revisions submitted through October 1, 1985: and
“Limerick Cenerating Statfon, Units ] & 2, Safequards Contingency
Plan,” with revisions submitted throvgh November 15, 1986.

The facility requires exemptions from certain requirements of 10 CFR
Part 50 and 10 CFR Part 70. These include (a) exemption from the
requirement of paragraph 111.0.2.(b)(11) of Appendix J, the

testing of containment air locks at times when the containment
integrity is not required (Section 6.2.6.1 of the SER and SSER-3)
(b) exemption from the requirements of paragraphs [1.H.4 and 111.0.2
of Appendix J, the leak rate testing of the Main Steam Isolation
Valves (MSIVs) at the peak calculated containment pressure, Pa, and
exemption from the requirements of paragraph 111.C.3 of Appendix J
Lthat the measured MSIV leak rates be included in the summation for
the Tocal leak rate test (Section 6.2.6.) of SSER-3), (c) exemption

i 1 " ! 111 ¢ & » {y *
from the requirement of paragraphs [1.H.) and 111.C.2 of Appendix J.
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Docket Nos. S50-352

and $0-353

Mr. George A. Hunger, Jr.
Director-Licensing, MC 52A-5
Philadelphia Electric Company
Nuclear Group Headquarters
Correspondence Control Desk
P.0. Box No. 195

Wayne, Pennsylvania 19087-0195

Dear Mr. Hunger:

SUBJECT: LICENSE AMENDMENT TO RECEIVE, POSSESS, AND USE SHOREHAM FUEL,

LIH§RICK GENERATING STATION, UNITS 1 AND 2 (TAC NOS. M85941 AND
MB5942)

The Commission has issued the enclosed Amendment No. 62 to Facility Operating
License No. NPF-39 and Amendment No. 27 to Facility Operating License No.
NPF-85 for the Limerick Generating Station (LGS), Units 1 and 2. These
amendments consist of changes to the Operating License for each unit in

response to your application dated March 8, 1993, as suppiemented by letter
dated June 2, 1993.

These amendments would revise paragraph 2.B.(5) to the Operating License Nos.
NPF-39 and NPF-85 for the Limerick Generating Station, Units 1 and 2,
respectively, to allow the licensee to receive, possess, and use, but not
separate, such source, byproduct, and special nuclear materials as contained

in the fuel assemblies and fuel channels from the Shoreham Nuclear Power
Station.

_Uan a0 sthiadt



Mr. George A. Hunger,K Jr. -2 - June 23, 1993

A copy of our Safety Fvaluation is also enclosed. Notice of Issuance will be
included 'n the Commission’s biweekly Federal Register notice.

Sincerely,
/8/
Frank Rinaldi, Project Manager
Project Directorate [-2
Division of Reactor Projects - [/II

Office of Nuclear Reactor Regulation
Enclosures:

1. Amendment No. 62 to
License No. NPF-39
Amendment No. 27 to
License No. NPF-85

2. Safety Evaluation

ce w/enclosures:
See next page
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Mr. George A. Hunger, Jr. -2~ June 23, 1993

A copy of our Safety Evaluation is also enclosed. Notice of Issuance will be
included in the Commission’s biweekly Federal Register notice.

Sincerely,
'9__ ‘ /Zm»u&.&

Frank Rinaldi, Project Manager
Project Directorate [-2

Division of Reactor Projects - 1/11I
Office of Nuclear Reactor Regulation

Enclosures:
1. Amendment No. 62 to
License No. NPF-39
Amendment No. 27 to
License No. NPF-85%5
2. Safety Evaluation

cc w/enclosures:
See next page
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON D C 208852001

PH PH A TRIC COMPANY
DOCKET NO. $0-352
LIMERICK GENERATING STATION, UNIT |
AMENDMENT 10 FACILITY OPERATING L ICENSE

Amendment No. 62
License No. NPF-3%

Nuclear Regulatory Commission (the Commission) has found that:

The application for amendment by Philadelphia Electric Company (the
licensee) dated March 8, 1993, as supplemented by letter dated

June 2, 1993, complies with the standards and requirements of the
Atomic Energy Act of 1954, as amended (the Act), and the
Commission's rules and regulations set forth in 10 CFR Chapter I;

The facility will operate in conformity with the application, the
provisions of the Act, and the r les and regulations of the
Commission;

There is reasonable assurance (i) that the activities authorized by
this amendment can be conducted without endangering the health and
safety of the public, and (11) that such activities will be
congucted in compliance with the Commission’s regulations;

The issuance of this amendment will not be inimical to the common
cefense and security or to the health and safety of the public; and

The issuance of this amendment is in accordance with 10 CFR Part §1

of the Commission’'s regulations and all applicable requirements have
been satisfied.

4500 290287
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Accordingly, paragraph 2.B.(5) on page 3 of Facility Operating License
No. NPF-39 is hereby amended to read as follows:*

Pursuant to the Act and 10 CFR Parts 30, 40 and 70, to possess, but not
separate, such byproduct and special nuclear materials as may be
produced by the operation of the facility, and to receive and possess,
but not separate, such source, byproduct, and special nuclear materials
as contained in the fuel assemblies and fuel channels from the Shoreham
Nuclear Power Station.

3. This license amendment is effective as of its date of issuance.

FOR THE NUCLEAR REGULATORY COMMISSION

oty 7 1M tharr

Charles L. Miller, Director

Project Directorate [-2

Division of Reactor Projects - [/11
Office of Nuclear Reactor Regulation

Attachment:
Page 3 of Operating
License No. NPF-39

Date of Issuance: June 23, 1993

*Page 3 1s attached, for convenience, for the composite license to reflect
this change.



(3)

(4)

Pursuant to the Act and 10 CFR Parts 30, 40 and 70, to receive,
possess and use at any time any byproduct, source and special
nuclear material s sealed neutron sources for reactor startup,
sealed sources for reactor instrumentation and radiation

monitoring equipment calibration, and as fission detectors in
amounts as required;

Pursuant to the Act and 10 CFR Parts 30, 40 and 70, to receive,
possess, and use 1n amounts as required any byproduct, source or
special nuclear material without restriction to chemical or
physical form, for sample analysis or instrument calibration or
associated with radioactive apparatus or components; and

Pursuant to the Act and 10 CFR Parts 30, 40 and 70, to possess,
but not separate, such byproduct and special nuclear materials as
may be produced by the operation of the facility, and to receive
and possess, but not separate, such source, byproduct, and
special nuclear materials as contained in the fuel assemblies and
fuel channels from the Shoreham Nuciear Power Station.

This license shall be deemed to contain and is subject to the
conditions specified in the Commission’s requlations set forth in 10
CFR Chapter | (except as exempted from compiiance in Section 2.D.
below) and is subject to all applicable provisions of the Act and to
the rules, regulations, and orders of the Commission now or hereafter

in effect; and is subject to the additional conditions specified or
incorporated below:

(1)

(2)

Maximym Power Level

The licensee is authorized to operate the facility at reactor
core power levels not in excess of 3293 awatts thermal (100%
rated power) in accordance with the conditions specified herein
and in Attachment | to this license. The items identified in
Attachment 1 to this license shall be completed as specified.
Attachment 1 is hereby incorporated into this license.

Technical Specifications

The Technical Specifications contained in Appendix A and the
Environmental Protection Plan contained in Appendix B, as revised
through Amendment No. 62 , are hereby incorporated in the
license. PECo shall operate the facility in accordance with the
Technical Specifications and the Environmental Protection Plan.

Amendment No. 62,
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LN ‘ NUCLEAR REGULATORY COMMISSION
: & WASHINGTON D C 208880001

PHIA TR MPANY

Amendment No. 27
License No. NPF-8%

The Nuclear Regulatory Commission (the Commission) has found that:

A. The application for amendment by Philadeiphia Electric Lompany (the
licensee) dated March 8, 1993, as supplemented by letter dated
June 2, 1993, complies with the standards and requirements of the
Atomic Energy Act of 1954, as amended (the Act), and the Commission’'s
rules and regulations set forth in 10 CFR Chapter [;

B. The facility will operate in conformity with the application, the
provisions of the Act, and the rules and regulations of the
Commission;

C. There is reason? ,i: ‘ssurance (1) that the activities authorized by
this amendment ca . conducted without endangering the health and
safety of the puklic, and (11) that such activities will be conducted
in compliance with the Commission’s regulations;

0. The issuance of this amendment will not be inimical to the common
defense and security or to the health and safety of the public; and

E. The issuance of this amendment is in accordance with 10 CFR Part 51 of

the Commission's regulations and all applicable requirements have been
satisfied.



2. Accordingly, paragraph 2.B.(5) on page 3 of Facility Operating License No.
NPF-85 is hereby amended to read as follows:*

Pursuant to the Act and 10 CFR Parts 30, 40 and 70, to possess, but not
separate, such byproduct and special nuclear materials as may be produced
by the operation of the facility, and to receive and possess, but not
separate, such source, byproduct, ind special nuclear materials as
contained in the fuel assemblies and fuel channels from the Shoreham
Nuclear Power Station.

LS
.

This license amendment is effective as of its date of issuance.

FOR THE NUCLEAR REGULATORY COMMISSION

ek 7 MAMinr
Charles L. Miller, Director
Project Directorate [-2

Division of Reactor Projects - [/II
Office of Nuclear Reactor Regulation

Attachment:
Page 3 of Operating
License No. NPF-85

Date of Issuance: June 23, 1993

*Page 3 is attached, for convenience, for the composite license to reflect
this change.
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(4) Pursuant to the Act and 10 CFR Parts 30, 40 and 70, to receive,
possess, and use 'n amounts as required any byproduct, source or
special nuclear material without restriction to chemical or
physical form, for sample analvsis or instrument calibration or
assocrated with radioactive apparatus or components: and

(5) Pursuant to the Act ana 10 CFR Parts 20, 40 and 70, to possess,
but not separate, such byproduct and special nuclear materials as
may be produced by the operation of the facility, and to receive
and possess, but not separate, such source, byproduct, and
special nuclear materials as contained in the fuel assemblies and
fuel channeis from the Shoreham Nuclear Power Station.

o

This license shall be deemed to contain and is subject to the
conditions specified ir the Commission’s regulations set forth in 10
CFR Chapter | (except as exempted from compliance in Section 2.D.
below) and is subject to all applicable provisions of the Act and to
the rules, regulations, and orders of the Commission now or hereafter

in effect; and is subject to the additional conditions specified or
incorporated below:

(1) Maximum Power Level

Philadelphia Electric Company is authorized to operate the
facility at reactor core power levels of 3293 megawatts thermal

(100 percent rated power) in accordance with the conditions
specified herein.

(2) Technical Specifications

The Technical Specifications contained in Appendix A and the
Environmental Protection Plan contained in Appendix B, as revised
through Amendment No. 27 , are hereby incorporated into this
license. Philadelphia Electric Company shall operate the

facility in accordance with the Technical Specifications and the
Environmental Protection Plan.

(3) Eire Protection (Section 9.5, SSER 2)*

The licensee shall maintain in effect all provisions of the
approved fire protection program as described in the Final Safety
Analysis Report for the facility through Revision 58 and as
approved in the SER through Supplement 9, and in the Fire
Protection Evaluation Report through Revision 12, subject to the
following provisions a and b below:

a. The licensee shall make no change to features of the approved
fire protection prograr which would decrease the level of
fire protection in the plant without prior approval of the
Commission. To make such a change the licensee must submit

;n application for license amendment pursuant to 10 CFR
0.90.

*The parenthetical notation following the title of license conditions denotes
the section of the Safety Evaluation Report anc ‘or its supplements wherein
the license condition in discussed. :
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&E‘& i NUCLEAR REGULATORY COMMISSION

SAFETY EVALUATION BY THE OFFICE OF NUCLEAR REACTOR REGULATION

RELATED TO AMENDMENT NOS. 62  AND 27 TC FACTLITY OPERATING

NOS. NPF- NPF -
PH H PANY
AIMERICK GENERATING STATION, UNITS | AND 2
NOS. 50- -

1.0 INTRODUCTION

By 1dtter dated March 8, 1993, as supplemented by letter dated June 2, 1993,
the rhiladeiphia Electric Company (the licensee) submitted a request for
changes to paragraph 2.8.(5) to the Operating License Nos. NPF-39 and NPF-85
for the Limerick Generating Station (LGS), Units 1 and 2. The requested
changes would allow the receipt, possession and use of the fuel assemblies and
fuel channels previously irradiated in the Shoreham Nuclear Power Station
(SNPS). The fuel was fabricated by General Electric Company (GE) and consists
of 560 GE6-(P8X8R) pressurized, C-lattice, non-barrier fuel assemblies. The
560 fuel assemblies include 340 enriched to 2.19 w/o U-235, 144 enriched to
1.76 w/o U-235, and the remaining 76 are natural uranius (i.e., 0.71] w/o U-
¢35). These fuel assemblies are similar to those utilized in the LGS, Unit )
initial core loading. The supplemental letter provided clarifying information

that did not change the initial proposed no significant hazards consideration
determination.

The fuel was used at SNPS in a limited testing program at 5% power. It has
been irradiated to a core average exposure of approximately 48 megawatt days
per metric ton (MWD/MT). The estimated core fission inventory is less than
0.02% of the source term, and its decay heat rate is approximately 265 watts
(1.e., 900 Btu/hr) as of June 1992. The fuel transport between the two sites
will utilize the GE IF-300 Series spent fuel cask. The GE IF-300 has received
an NRC Certificate of Compliance (No. 9001), that has been amended to address
the specific pay load to be utilized for the proposed transport of the SNPS
fuel to the LGS site. The staff has confirmed that 1) a current amendment to
the NRC Certificate of Compliance No. 9001 has been issued for the spent fuel
cask; 2) a security plan has been established for the transport of the subject
fuel; 3) an Environmental Assessment and Finding of No Significant Impact has
been fssued; and 4) a compiete technical evaluation of al aspects affecting

the receipt, possession and use of the subject frz, at the LGS site has been
performed.

2.0 EYALUATION
The starf has addressed all pertinent issues associated with the proposed fuel
transfer, as applicable to the loading and transport from the SNPS to the LGS,

and the unloading, storage, and use of the fuel assemblies and the fuel
channels at the LGS. The specific issues addressed by the staff in this

43,46k 8



evaluation include the determination of the applicability of the Price-
Anderson Ruie; the evaiuation of the criticality aspects of receiving,
storing, and using the slightly irradiated fuel; the radiological assessment:
and the handling of the heavy loads and cooling of the subject fuel andg components.

2.1 Price-Anderson

There are no unresolved financial protection issues involved in the use of
Shoreham spent fuel at Limerick. Price-Anderson coverage would cover the fuel
from the SNPS to the LGS and would also extend to the fuel while it is being
used at the LGS and to the natural uranium fuel assemblies that would be used
to test for damage. See Section 170 of the Atomic Energy Act of 1954, as
amended.

2.2 3torage and Use of the Irradiated Fuel
f [rr F

The criticality analysis for the LGS spent fuel pool, as described in the
Updated Final Safety Analysis Report (UFSAR) Section 9.1.2.3.1, assumed fuel
assembl ies with a uniform 3.5 w/o U-235 enrichment. The analysis also assumed
the presence of zircaloy channels. The resulting worst case k_, was 0.933,
which meets the NRC limiting criterion of k_,, no greater than 0. 9s. The
highest average assembly enrichment of the tNes fuel is 2.19 w/o U-235 and the
maximum planar enrichment 1s 2.33 w/o U-235. Based on the lower enrichment,
the reactivity of the storage array of the SNPS fuel in the LGS storage pool
will result in a Tower value of k,, than was calculated for the LGS fuel.

The SNPS fuel will be packaged for transportation to the LGS with polyethylene
spacers and a protective stainless steel channel. GE, therefore, evaluited
the effect of these spacers and channels on the spent fuel storage poo! k.
The stainless steel channels were found to Tower the reactivity of the spent
fuel pool k. in all casei. However, the increased neutron moderation due to
the hydrogen in the polyethylene spacers tends to cause a reactivity increase.
GE has determined that the lower enrichment of the SNPS fuel, compared to the
enrichment used in the LGS criticality amalysis, causes a much greater
negative reactivity effect than the positive reactivity addition caused by the
polyethylene spacers. Therefore, the storage of the SNPS fuel in the LGS
spent fuel pool 1s acceptable since it results in a k,, of less than 0.933,
thus meeting the NRC 1imit of no greater than 0.95.

he SN in

A detailed inspection of two of the irradiated SNPS fuel assemblies was
performed by GE in August 1990. This inspection, which included eddy current
testing of individual fuel and water rods as well as a visual inspection of
the entire fuel assembly, verified that the SNPS fuel was suitable for future
use. In addition, an evaluation of the water chemistry history of both the
SNPS reactor and spent fuzl pool determined that the fuel has not been exposed
to an adverse environment that would preclude its future use.



PECo will ensure that the SNPS fuel assemblies arrive in a condition suitadble
for future use by inspecting a dummy test assembly after it has been subjected
to accelerations and loadings at least as great as those expected during
shipping and handling. The acceptance criteria will be the same as applied to
the shipment of new fuel, as specified in NEDE-23542-P, "Fuel Assembly
Evaluation of Shipping and Handling Loads," dated March 1977. 1In addition to
disassembling and inspecting at least one fuel assembly from the first
shipment, all assemblies shipped from the SNPS to the LGS will be visually
inspected before and after packaging as well as upon arrival at LGS. Any
assembly that does not meet the acceptance criteria used for the receipt
inspection of new fuel will be excluded from future use in the LGS cores
unless 1t is appropriately repaired. The staff finds the acceptance criteria
as well as the tests and inspections used to determine the suitability of the
SNPS fuel for future use at the LGS acceptable.

Before operation with the SNPS fuei, a cycle-specific core nuclear analysis
will be performed based on the latest NRC-approved version of NEDE-24011-P-A,
"General Electric Standard Application for Reactor Fuel GESTAR I1.* The
effect of the SNPS fuel on the thermo-hydraulic stability of the core will
also be evaluated based on NRC Generic Letter 88-07, Supplement 1, "Power
Oscillations in Boiling Water Reactors (BWR)." These are the same evaluations
performed for all the LGS reload cores and are acceptable. In addition, an
evaluation was performed to determine {f any analysis changes are required to
account for the prior operating history, handling, and transportation of the
SNPS fuel. The SNPS fuel was found to meet 211 the 1icensing bases documented
in NEDE-24011-P-A and, therefore, no exceptions to GESTAR Il will be needed
when the SNPS fuel is analyzed for use in the LGS cores.

PECo has stated that only a limited number of the SNPS fuel assemblies will be
used each cycle. These assemblies will only be placed in low duty core
locations. The staff finds this limited use in low power locations
acceptable.

ncl n of

The staff has reviewed the criticality aspects of storage of the irradgiated
SNPS Fuel in the LGS spent fuel pools and the suitability of this fuel for
future use in the LGS cores. The impact of the SNPS fuel and its packaging
material on the LGS spent fuel pool criticality was found to be bounded by the
fuel pool criticality amalysis presented in Section 9.1.2.3.1 of the LGS
UFSAR. In addition, before the SNPS fuel is used in an LGS core, a cycle-
specific analysis, which will include the effect on the thermal-hydraulic

stability, will be performed in accordance with NRC-approved methods to
determine its acceptibility.



>l &

2.3 Radiological A ment

In the submittal from PECo, it was ctated that SNPS fuel had been irradiated
to a core average exposure of approximateiy 48-Megawatt-days-per-metric-ton
and that the fuel had been removed frum the reactor and placed in the SNPS
spent fuel pool in August 1989. The submittal indicated that the slightly
irradiated fuel contains 0.02% of the source term assumed in the design basis
loss of coolant accident described in the LGS UFSAR. PECo also stated that
the radiological consequences of a dropped fuel assembly involving the SNPS
fuel are bounded by the fuel handling accident invoiving highly irradiated
spent fuel described in the LGS UFSAR Section 15.7.4, "Fuel Handling
Accident.® They stated further that while handling the IF-300 cask, which
weighs 85 tons including the basket, 17 fuel assemblies, and a redundant cask-
11fting yoke, the requirements of NUREG-0554, *Single-Failure-Proof Cranes for
Nuclear Power Plants® and NUREG-0612, "Control of Meavy Loads at Nuclear Power
Plants,” would be met by the use of a single-failure-proof redundant yoke and
by restricting the critical load of the reactor enclosure main hoist to 110
tons. PECo alse stated that restricting the reactor enclosure main hoist
critical load to 110 tons and the use of single-failure-proof equipment
precludes a cask drop due to single-failure. Therefore, an analysis of the
spent fuel cask drop is not required.

The staff has assessed the consequences of a fuel handling accident involving
the SNPS fuel. The staff is in agreement with PECo that existing amalysis for
fuel handling accident involving highly irradiated fuel at the LGS, which is
described in the LGS UFSAR Section 15.7.4, bounds any potential fuel handling
accident associated with the SNPS fuel. In addition, such a postulated
accident is also bounded by the staff’s analysis of the consequences of a fuel
handling accident, which was presented in NUREG 0991, "Safety Evaluation
Report Related to the Operation for the Limerick Generating Station, Units 1
and 2." The staff has also concluded that, as a result of the steps PECo is
taking to meet the requirements of NUREG-0554 and NUREG-0612, an analysis of a
spent fuel cask drop accident is not required for this licensing action.

2.4 Ffuel Handling and Cooling

The Ticensee plans to move the fuel from the SNPS via barge to a PECo site
along the Delaware River and then to the LGS by rail. The shipping container
will be the GE IF-300 series spent fuel cask with a basket design that can
hold 17 fuel assemblies. The railcar will be moved into the reactor building
under the refueling hoist-way. The reactor enclosure crane will 1ift the cask
from the railcar through the open hoist-way via the yoke designed for 1ifting
the 1F-300 cask. The cask will then be moved to the cask pool, located
between the Unit | and Unit 2 spent fuel pools. The cask top will then be
removed and individual fuel assemblies will be moved from the cask to the
spent fuel pool for Unit 1 or Unit 2 thrbdugh open slot B in either pool.

The licensee plans to inspect the shipped fuel sometime after it irrives once
the cask is in the LGS cask pool. Note that this safety evaluation is only
concerned with the movement of the fuel handling cask within the reactor
building and cooling of the SNPS fuel after removal from the transfer cask.



This evaluation addre.:es two aspects considered in the licensee’s submittal
and does not address the transfer process from Shoreham to Limerick. The two
155 25 considered in this evaluation are: (1) Heavy loads handling which
invelves the movement of cask containing the SNPS fuel within the confines of
the LGS reactor building, and (2) The capability of the LGS spent fuel storage
pool cooling system as regards cooling the SNPS fuel assemblies stored in the
spent fuel pool.

Heavy Load Handling

The reactor enclosure crane, with which the licensee plans to move the [F-300
series cask, has been found acceptable for use as a single-failure-proof
crane. The specified maximum critical crane lcad is 110 tons, while the [F-
3100-type cask with basket, 17 assembiies and yokes, weigh about 85 tons. The
crane bridge and trolley nave travel limit switches to prevent movement of the
crane over spent fuel.

The special 1ifting device, or yoke, has 2 independent components; the
standard 11fting yoke and a redundant yoke. The standard yoke engages the
cask trannions with the standard yoke's J-hooks; the yoke cross-members hold
cables which are used to remove the cask head. The redundant yoke has a
cradle into which the cask is lowered before moving. Each yoke is designed in
accordance with the criteria of ANSI 14.6-1977; each is designed with a safety
factor of 3 to minimum component yield stress and S to minimum component

ultimate stress, thus compiying with the criteria of a single-failure-proof
Tifting device.

The lTicensee will follow the same locad path that would be encountered in
moving highly irradiated fuel from the plant except in reverse, i.e., movement
will be from hoist-way to cask pool instead of reverse.

The head of the cask contiining the Shoreham fuel will not be removed until
the cask is in the cask pit, under water. After the head is removed, the SNPS
fuel may be moved into either the LGS, Units 1 or 2 spent fuel pool or may be
removed for examination, at the licensee’'s discretion. Removal and subsequent
examination is to be conducted in accordance with applicable safety
requirements.

The lToad path from the hatch-way to the cask storage pit has been determined
to be a safe load path, i.e., a path which avoids spent fuel and redundant
safety shutdown equipment in the unlikely event of a load drop.

Cooling of the Fuel Assemblies

There are no thermal /hydraulic concerns because of the extremely low heat
generaticn rate for the irradiated core,” 500 BTU/HR. This value may be
contrasted to the capability of one of the Limerick fuel pool cooling systems.



fach unit has 3 pumps and 3 heat exchangers. With 2 pumps and 2 heat
exchangers operating and a pool filled with spent fuel assembiies generating
up to 16,320,000 BTU/HR, the fuel pool water is maintained below 140°F.

nclysion for F ol n n lin

The staff finds that movemen of the series [F-300 cask from its entrance into
the reactor building to the cisk pool to present no handling problems since
the reactor enclosure crane « ¢ yoke constitute a single-failure-proof
handling system, in accordance with the provisions of Section 5.i.6 of NUREG-
0612, "Control of Heavy Loads." 3uch compliance assumes the possibility of a
load drop to be negligibly low. In addition, the path of the cask, from
entrance into the fuel handling building to the cask pool bypasses irradiated
fuel and dual or redundant safe shutdown systems so that the cask, even were a
load drop to occur, would have no effect upon spent fuel or the capadbility of
the plant tc shut down safely.

The movement of individual fuel elements into either spent fuel pool from the
cask also presents no problem beyond that normally encountered, and provided
for, when moving irradiated fuel from either pool into a cask when such fuel
has been irradiated as part of an operational core.

As noted above, in Section 2.2, there are no thermal /hydraulic concerns
because the Shoreham fuel elements are ?enonting very little heat as compared
to the capability of the spent fuel pool cooling system.

Therefore, the staff finds the movement of the Shoreham fuel inside the LGS
and subsequent storage in the spent fuel storage pools to be acceptable in
that such movement and storage will be in accordance with applicable criteria,
from a heavy loads and fuel handling aspect and from a thermal/hydrauiic
aspect. All other concerns, inciuding that of spent fuel pool storage

criticality and movement of fuel from the SNPS to the LGS are addressed
elsewhere.

3.0 STATE CONSULTATION

In accordance with the Commission’s regulations, the Pennsylvania State

official was notified of the proposed issuance of the amendments. The State
official had no comments.

4.0 ENVIRONMENTAL CONSIDERATION

Pursuant to 10 CFR §1.21, 51.32, and 51.35, an environmental assessment and
finding of no significant impact have been prepared and published (58 FR

29010) in the federal Register on May 18, 1993. Accordingly, based upon the
environmental assessment, the Commission” has determined that the issuance of

this amendment will not have a significant effect on the quality of the human
environment.



$.0 CONCLUSION

The Commission has concluded, based on the considerations discussed above,
that: (1) there 1s reasonable assurance that the health and safety of the
public will not be endangered by operation in the proposed manner, (2) such
activities #ill be conducted in compliance with the Commission's reguiations,
and (3) the issuance of the amendments will not be inimical to the common
defense and security or to the health and safety of the public.

. Rinaldi

Principal Contributors: F

L. Kopp
J. Hayes
N. Wagner
I

. Dinitz

-

L

Date: June 23, 1993



f”fc 200 Garden City Plaza ,

$ia Garaen City, NY 11530 Richarg @ Bonnfiekd

:cv;e' . (516) 742-2200 General Counsel
ythort

August 31, 1893

’
Carol Grelecki, Esqg.
Richard J. Hughes Justice Complex
Box CN 083
Trenton, NJ 08625
Dear Ms. Grelecki:
As you requested, I am enclosing a copy of the Marine
Operations Plan, including the route map (Enclosure 5.6).
Please let me know if you have any questions.
y Sincerely,

Rol—) |

Richard P. Bonnifield

Enclosure

’ Zvhibit



JS Depgrtment Captain of the port 120 Wocdward Ave
of Transponation Long fsland sound New Haven, CT g6512
United States - (203) 468-446¢

foast Guard

16465

Mr. L. M. Hill

thoreham Nuclear Power Station JUL 27 93
P.O, Box 628

North Country Road

Wading River, NY 11792

Dear Mr., Hill:

I have reviewed your Long Island Power Authority (LIPA)
Transportation Plan for the shipment of Nuclear Fuel from the
Shoreham Nucleer Power Station to Philadelphia Electric Company's
(PECO) Limerick Generating station {n Pennsylvenia. Your plan's
final approval {s contingent on satisfactory internal structural
inspections of the Loveland barges to be used for the fuel
shipments. These inspections shall be coordinated with Marine
Safety Office, Philadelphia, Pa, Your point of contact for
inspections is LT Pat McLaughlin at 215#271448%2,

In your plan, you identified the route and waypoints that the
vessal will be using during its voyage to Eddystone,
Pennsylvania. Shoull the towing vessel find cause to deviate
from this route, immediate notification shall be made to my Port
Operations Department at (203) 468<4464, They can also be

reached on CH 16 VHF-FM by calling Coast Guard Group Long Island
Sound,

While transiting the Captain of the Port Long Island found zone,
the towing vessel for the bazge shall make position reports to

Coast Guard Croup Long Island Sound on CH 16 VHF-FM at the
following positions:

. Leaving Shoreham Nuclear Power Station;

« Clearing Plum Gut;

« Clearing Montauk Pt. Passage;

+ When due south of Fire Island Inlet; and

« If there is any unusual cizcumstance or difficulty
encountered,

1
2
3
‘
S

While I cannot dictate reporting requirements for other Captain
of the Port zones, I strongly suggest you contact these offices
to determine i{f they have any specific requirements, Enclosuze
(1) is a list of the COTP zones and their telephone nuvbers
through which you will be ttanltting.‘
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If an emergency arises during the barge transit, all Coast Guard
cperation centers can be reached on VHF-FM channel 16 for
assistance. 5Should the towing vessel and the barge have to seek
safe harbor for any of the emergencies described in paragraph 3.5
of your transportation plan, the towing vessel captain should
obtain clesrance from the applicable Captzin of the Port prior to
entering the harbor.

Members of my staff will perform & final onsite inspection of
each shipment including the primary and escort towing vessels
prior to departure from the Shoreham facility., Please contact
LCOR Tim Skuby or LTJG Dan Schroder of my staff i{f you have
questions regarding this matte:z.

Sincere

H.
Captain, U
Captain of
Long Islané” Sound

Encl: (1) COTP Contact numbers



CAPTAIN OF THE PORT OFFICES AND CONTACT NUMBIRS

Captain of the Port Long Island Sound (203) ¢68-4464
Captain of the Port New York (212) €68-791¢0
Marine Safety Office Philadelphia (21%) 271-4800

ENCLOSURE ( 7_)



