
-

i ?
a
e

.

SERVE 9 MAR 23 ttfj
C::l".'ED STitTES OF IKERICA

-

NUCLEAR REGULATORYag,OMp3Sp3092MO

A"2CMIC SAFETY AND LICENSING APPEAL BOARD

3 M, r w .'. . ', ,b f"Administrative Judges:

Thomas S. Moore, Chairman -

Dr. John H. Buck -

Christine N. Kohl

) ,
In the Matter of )

)
CONSUMERS POWER COMPANY ) Docket No. 50-155 OLA

) (Spent Fuel Pool
(Big Rcck Point Nuclear Plant) ) Modification)

)

ORDER
!

March 23, 1983

After all briefs were filed on applicant's appeal from
~

the Licensing Beard's October 29, 1982 partial initial

necisicn ccncerning the neutron multiplicaticn factor, the

I -71icant :odged with us "fer [our] informaticn" the

deposition of two NRC staff members. According to the

applicant's cover letter, the deposition "was taken as a

result of newly discovered information contained in a

::emorandun . served on this docket on November 22,. .

1982," and it " deals directly with a matter in litigation in
!
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^!ctter frcm applicant's counsel to Appeal Board (February
1, 1983) at 1.
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this case, i.e. the pending appeal . concerning O'Neill. .

Contention III E-3 [ sic]."2
Intervenors, Christa-Maria,- Bier and Mills, object to

the applicant's action, asserting that the deposition is
'

'

incomplete and not part of the record. They state that

"[i}f Licensee wishes to utilize this deposition . . the.

appropriate procedure is to reopen the record before the
~

.

Licensing Board, not to make unauthorized filings with the

- Appeal Board." Finally, because intervenors claim that

the applicant's action "has prejudiced this appeal," they

move to have the case remanded so that the Licensing Board

may entertain a motion by th5' applicant to reopen the

record.4 Intervenor, John O'Neill, II, supports the

otion of Christa-Maria, et al. The NRC staff takes the

position that, while "it was not inappropriate for the

Licensee to have submitted the subject deposition to the

Appeal Board, it would be inappropriate for this Board. . .

to consider the deposition in a substantive determination of

this appeal ."5. . .

,

'Id. at 1-2.

7
' Letter from intervonors' counsel to Appeal Board
(February 24, 1983) at 2.

Id.
.

Sletter from NRC staff counsel to Appeal Board (March 10,
1983) at 1.
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The intervenors' motion to remand the case is denied.
Applicant's subnittal to us, by its terms, does not seek

reopening of the record or even purport to constitute "new

evidence." 6 It is for general information purposes only

and is not part of the evidentiary record that we can

properly consider in deciding applicant's appeal. !

Accordingly, that document will play no part in our

determination of the issue before us. Moreover, we assure

the intervenors that the lodging of the deposition by the

cpplicant has not, in any way, prejudiced the appeal.
?

It is sc ORDERED.

. FOR THE APPEAL DOARD ,

EO NN-_A
C. Jeg Sh6emaker
Secretary to the
Appeal Board

U
Kc note, however, that centrary to intervenors' apparent

belief, if cpplicant had filed a motion to reopen,
"furisdiction to rule on [such] a motion . filed after. .

exceptienc have been tr. ken rects with the appeal board. . .

ratner than the licensing board." Metropolitan Edison Co.
(Tnree Mile Island Nuclear Station, Unit No. 1), ALAB-699,
16 ::RC (Oct. 27, 1982) (fcotnote omitted) (slip,

cpinion at 5-6).


