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UNDER INVESTIGATION
7

8

9
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( 13 The Advisory Committee on Rights of Licensee
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pursuant to notice, E. Silbert, Chairman of the Committee.15

presiding.
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WITNESS TRUXELL |
|

I

''
1 MR. SILBERT: We're soins to call the meetins

.

1

2 to order. |

3 This is the Advisory Committee for Review of-

4 Investisation Policy on Rishts of Licensee Employees

5 Under Investisation and all members of the committee are

6 Present for our meetins here today, a meetins that is
.

7 beins hel,d Pursuant to the Federal Advisory Ccmmittee Act

8 Notice of which was Published in the Federal Resister
i

9 Pursuant to the requirements of that Act. j

10 We have a scheduled list of witnesses who will

11 appear who have asreed and expressed an interest in

12 aPPearins before us to sive their views with respect to

13 the questions that the Nuclear Resulatory Commission has

14 asked this Advisory Committee to address.

15 Before we t. urn to our first witness, our

16 liaison counsel Mr. Levi are there any introductory

17 matters that ousht to be covered?

18

19 MR. LEVI: I don't believe so. The same rules

20 aPPlv as We discussed at the first meetins that the

21 committee's meetines will be open unless Particular
.

22 investisative Practices and procedures require otherwise,

23 and that the transcript will be Placed in the Public

24 document room and all material that the committee

25 prepares or is provided to it will also be put in the

(
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WITNESS TRUXELL

1 Public document room and that everYthins should be

2 shared under the Freedom of Information Act.

3 MR. SILBERT: VerY Well our first scheduled

4 witness is Mr. Truxell.

5 If You'd have a seat at that small table, we

6 had delayed startins because We Were concerned that not

7 .havins a table would Put You too Close.

8 WITNESS TRUXELL: I haven't met You. I am Bert

9 Truxell.

10 MR. SILBERT: Have You met the other members

11 of the committee?

12 (shakins hands.)

13 MR. SILBERT: We appreciate verY much Your

!b 14 willinsness to appear before this committee and sive us

15 the benefit of Your views.
|

16 Just for the record will You tell us what Your

17 name is and Your Position?,

( 18 WITNESS TRUXELL: MY name is Bert Truxell.

19 I am the Deputy Director'of The Naval Inte11isence

! 20 Service. I have held that since 1981. I have been

21 with NI since 1959 in the investisative business since

22 1952.
,

I

23 MR. SILBERT: What are the seneral
i

l 24 responsibilities that You have and have had in Your
i

25 asencY?

;

- . _ . .
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WITNESS TRUXELL

,-

1 WITNESS TRUXELL: We have to investisate for

2 felony-type crimes. Which includes within the Department

3 of the Navy which includes Marines and also counsel

4 responsibility for inte111sence and counterintellisence

5 investisations.

6 MR. SILBERT: Are your investisations solely in

7 the criminal area or do they extend to areas other than

8 counterintellisence or intellisence or do they extend to

9 other areas?

10 WITNESS TRUXELL: They may extend to those

11 areas where Prosecution is not re9uired and then civil

12 debarment misht occur in the civilian sector.

13 MR. SILBERT: Have you had an opportunity, Mr.

14 Truxell to review the list of questions that were sent

15 out by the nuclear resulator Commission that they have

16 requested this Advisory Committee to consider?

17 WITNESS TRUXELL: Yes, I have.

18 MR. SILBERT: Would you be willins to sive this

19 committee any overall comments, the benefit of any

20 overall comments that you have on the questions that were

'
21 Posed by the Committee -- by the Commission I should

22 say-- to this committee and then after that there may be

23 some questions or follow up questions for members of the

24 committee.

25 WITNESS TRUXELL: Impressions can be danserous.

.

=

,w- = , - - . . , - -

, -- - , . ,e --,.,c - - , , - . . - - - - , , -,



.s

WITNESS TRUXELL *

1 Yeah, I did have an impression after

2 readins.those questions. I suess that I was surprised

3 that in essence the majority -- the impact was

4 relationship With Witnesses, vis-a-vis attorneys,

5 vis-a-vis others. I found that interestins, if not

6 unusual. .

7 MR. RUEBHAUSEN: WhY is that?

8 WITNESS TRUXELL: ProbablY because althoush we

9 do involve ourselves in civil cases or cases which

10 ultimately so to civil action, PrimarilY we are i nvolved

11 in Prosecution. Even in those cases which so to civil
.

12 action and if You will Permit me I am speakins as an

13 investisator, I recosnize that You People are all

14 attorneys. Most People who are witnesses are not

15 suspected of anYthins. I have found in 30 Years of

16 experience that if You Would lay a Warnins on them, Your

17 chances of settins what You need to conduct Your

18 investisation in the best interest of the sovernment is

19 soins to be adversely effected. Now that's whether You

20 do that orally and certainlY is true if You do that in

21 writins.

22 MR. SPRITZER: Well there are warninss and

23 warninss. In Your Practice let me ask, do You make it

24 clear to somebodY who You plan to interview that the

25 appearance of that Person will be voluntary?

d

= e - , .- + r r . - -w
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WITNESS TRUXELL

1 WITNESS TRUXELL: That is either rtated or

2 implied.'

3 We're talkins about a witness and not a

4 suspect?

5 MR. SPRITZER: Yes.

6 WITNESS TRUXELL: Yes that is either stated or

7 implied because of the nature of the situation.

8 MR. SPRITZER: Do you do somethins further

9 where the eerson you are interviewins is also a suspect?

10 Or maybe thousht to Le if you --

11 WITNESS TRUXELL: If someone is a suspect and

12 we're talkins about an interrosation now there is a

13 decision to be made as to whether it is custodial or non-

14 custodian.

15 MR. SPRKTZ: I am assumins non-custodial?

16 WITNESS TRUXELL: Non-custodial we are not at

17 this time althoush up to a year and a half aso we were

18 ProVidins Warninss to Civilians in non-Custodial

19 situations. We have chansed that Policy.

20 MR. SPRITZER: And that was limited to the

21 circumstance where the civilian was a suspect?

22 WITNESS TRUXELL: A suspect.
s

23 MR. SPRITZER: A tarset of the investisation?

24 WITNESS TRUXELL: That's correct. Now there

25 are situations when you so in and talk to a witness, in

,, - - - - .- - _ - - . . . _ . - ._
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WITNESS TRUXELL

'

1 the course of that interview it appears to the

2 investisator that there is reason to believe that it

3 misht be a suspect. Either the investisator is soins to

4 cease that interview and sather more facts or he's soins

5 to have to sive a warnins.

6 MR. SPRITZER: When you said before that you

7 felt investisative techniques would be impaired if you

8 save warnins, does that aPPlv to the situation where --

9 that I contemplated, that you are informins the Person

10 that his appearance Will be entirely voluntary?

11 WITNESS TRUXELL: No, I do not have that

12 feelins.

13 MR. SPRITZER: So what had you in mind was a

14 specific warnins --

15 WITNESS TRUXELL: friminal offenses.

16 MR. SPRITZER: Capitol offenses?

17 WITNESS TRUXELL: Yes, I think that can have a

18 detrimental impact that starts to raise questions in the

!

| 19 mind of the individual as to what you are really lookins

20 for. Are you really searins somethins towards that

( 21 individual or are you in fact lookins for what you told

22 him initially, him or her, what the object and tarset of

23 vour investisation were. That comes from experience and

| 24 that's a personal instrument.

I

i 25 MR. SILBERT: The requirement -- you said your

|
|

L
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WITNESS TRUXELL
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f

1 department operation had until a year and a half aso, was

2 that a written requirement?

3 WITNESS TRUXELL: That's correct that was a

4 written requirement.

5 MR. SILBERT: And that was contained in a

6 written procedure or resulation?

7 WITNESS TRUXELL: We're talkins suspects noW?

8 MR. SILBERT: That is civilian suspects in

9 non-custodial situations?

10 WITNESS TRUXELL: They would be Provided a

11 Miranda warnins.

12 MR. SILBERT: And what were the circumstances,

13 if you know, that led to the repeal of that resulation or

i
'

14 withdrawal of that rule?

15 WITNESS TRUXELL: The larsest sinsle factor was
.

16 continuins disasreement with that policy by the Assistant

17 US Attorneys.

18 MR. SILBERT: The Assistant US Attorney?

19 WITNESS TRUXELL: Yes, in the various

20 districts.

21 MR. SILBERT: Besides the Policy or

22 disasreement from the Assistant US Attorneys, was there

23 any experience that either you or the People workins for

24 vou had had with respect to the impact of a warnins under

25 those circumstances? And I realize we're talkins only

. - _ . . _ _ _ .
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WITNESS TRUXELL *

1 about a suspect, civilian, non-custodial situation.

2 WITNESS TRUXELL: The impact on a suspect

2 senerally tends to diminish your chances of course of

4 that individual talkins to you. We don't have

5 percentases. We have Percentases on the military side.

6 We have not developed Percentases on the military side

7 vis-a-vis those who will talk to you after the warnins

8 and those who will not. Military side they run about 50

9 Percent.

10 MR. SILBERT: When you talk a percentase and
.

11 say 50 Percent what do you mean by that?

12 WITNESS TRUXELL: Once siven a warnins the

13 Person will elect not to talk to you or will cease the '

14 interrosation to set counsel.,

15 MR. SILBERT: That warnins to which'we're now

16 addressins is that a warnine to which you indicabed to -'

4

17 the Person Prior to the warnins not oniv what his

18 rishts were but also that the Person was a suspect?
,

19 WITNESS TRUXELL: That's correct.
I

'

I 20 MR. RUEBHAUSEN: When you're dealins with a -

.

21 witness who is not a suspect, at least at the outset, do

22 vou identify who you are, where you're from and --

| c'

23 WITNESS TRUXELL: And why we are there. <

I
i 24 MR. RUEBHAUSEN: And why you are there?

25 WITNESS TRUXELL: Risht. ,

1
,

<-

!

/
"
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WITNESS TRUXELL

1 MR. SILBERT: You mentioned that your

2 experience had been 30 years in the business, that if

3 warnines were siven other than advisins that their

4 appearance was voluntary that that misht have an

5 inhibitins factor on the willinsness of the witness to
s ,

6 cooperate, to responu to your inquiry.
'

| r
7 Il What is the basis for that? Is that v6ur

< ..
' 8 ,own> individual , experience'or --

-
'

9 , '' WITNESS ~TRUXELL: I think so. My oWn+

'. . . , -
'' i e

10 . individual eXPerieDCe,
. < .-

Conversations.with others in the
,

i :- <.

, p 11 business and dostiv individual experience where it is< ,

. ' !.; ' 12 across the table as we are noW, eyebalI to eyebalI when
'

3
*

#' ~

[13 that occurs. (
k 14 First of all what I had seen and if I may 9o.

Y'

,15 back to the days when I saw that.- The confusion that,- ,

,e ,,

,/ /lb occurs on the Part of that i n d ivi d<Ial , I say I am SPeCial
'

r . ,

, * - r

f.

17 - Asent Tru>ieM,and here's why I am here. Now the Person
r j

,

18 understands tha't and now you say sive him a warnins as to

19 Qa critical atural offense and you can see the thousht
#- .

>; y :. ,'
'

20 ' Processes / He's thinkino! " Gee,' you J ust said you were
7/ 7' _'i ,.- .

21' here for another coir,P5ny o r an <i, t h,e r' i n d ivi d u al and now,

' <,+ 4 .

c o r,' t think you're beins straisht
, . 22 vou're doins this. 'I
.- : ,

s23' f ui'15.h ,me. " That is thE kind of thoesht Process that II
- . . -|. e,

, , ,

24 ase stain in the course of talkins to People and others',a
,,

25 have done.the~same. ,

-

.~
'

~_ . * , , .
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NITNESS TRUXELL * *

- C''..
*

m <, i
* w' *

,

x x , .

11 MR. SILBERT: Do you have any sense of what the

} E I ', , \ ! ., s

if there w,erp 'no reference to ag, < g2 % rea.ction todid be
, .-] [ S .'s s w c, y

,

(, 3 * crimin,al 'of ferise .but rathers refererices to simply CarrYins'' -

.. p.- -

- -a.. ss . ,

y. .. n ,
~

.

'
4 'e~ut'an investicative or civil or ddministrative

i s ,

- D ,' ;s *
, ,

\ t'A
3 i 3 f unctio:v;;7 ( A ,

h'. 'T3 , ,
,;, , ,

''' 'h. 6% i ' WITNEGS,TRUXELL: Well, IJrea11Y would have to

il Q '' }
'

.

know what voirce talkifes about in terms of the warnins.' -7
-, ,

i-- - ,

C What 3r0 You te! lint the Person after You identify
s*i,5, ' N

.{cq,,- -

. i. ,

,1 \ , , ; ,, '
.

v%rteif and You express'f0rst op all their appearance is9*

Ni y, -, i

*

il 10 volunturve what are You soins to tell them as to what'

\,i

4 s' f 11 irr, Pact the w?rds wouldLhave'? I can't ansuer that without
.; s. 7 j > z

\' \( ' 12 knewins Pre-isely what Yo'; .tre talkEns,.
,

t u

13 MR. SILLERT: We 7 l', , what about if advice were*

\ s,

- c'\ 14 savw cascribins the fu 't' ion. 'The thent which is we'

s.
- s .

f$ gis are asur.t s [of by O H i c'e o +- I riv<td,t i s at i o n s of the Nuclear
,

\ iss Reselato'Y COmmisLi00?
\ \ ,

17 h . . W7TNE?S TRUXELL: I woulo consider that a
,

's' ,.I _

' '

N ,

18 ' nor' mal ;Part of identification.
u> , .

l ; ; 19 , . 'i MR.3SILBERT:' And our function is to conducta s

,c .
,

a4
j ) . . )

't - 20 , investisat' ions'irr' behalf of the'Nucicar Resulatory
. .-i ,

' '!, . i
~

then
,

21 * Commission :and 1 n.ust advise You bef ore. . . . And
'

before You r eoceed further You have a risht to have22 +

"Ui,, s23 counsel at this meetins.
t -

,

24 WITNESS TRUXELL: If an investisator comes to
s ;s

t 3 25 me and saYs th'atf I wilI speak for mYself, I have a
>

i

)
f A

'k j ' -s, s'

,

s ' 1
t

'

N, ,
, .,

''\1 ,_

\
X t \ % \

(

a \ !
,N *.

\i -t
>

_
' 'w k,>

'
' ,'\

.
, ,

'' ''
< - 3

'

,
,

j. 3 ,

' %s ''4, %
\ A

\,
\
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WITNESS TRUXELL i

!
1 Problem. WhY are You tellins me I have a risht to

2 counsel? You must suspect somethins about me or You

3 wouldn't tell me that. That's how I feel. I am tellins

4 You mY immediate reaction to that. ,

'5 MR. SILBERT: Let me ask You this. What if the

6 varnins were also coupled with a further statement bY the

7 invectisator that You should understand that this advice
I

G of Your riehts with resFe ct to counsel and the fact that

9 this is a voluntary meetins is somethin9 that We as
,

10 inves*ivators sive to all persons that we wish to talk

11 to?

12 WITNESS TRUXELL: I aisht or misht not believe

13 it. 1 an, suspicious.

c'
14 MR. SCOTT: Is there some verbal formulatton'

15 ' hat You've considered that would achieve the soal of
.

16 conveYins the risht to counsel without havins the

17 deterrence that You're sPeakins of?

18 WITNESS TRUXELL: I suess if I maY speak both
|

19 Personally and for orsanizational Policy. I am not

| 20 certain that I asree that there is a risht to counsel
|
'

21 when the individual is not suspect at the time of an

22 offense. I am not a lawyer, but I have worked with the

i
23 lawyers all mY entire Career. I am not SWare --

24 MR. SILBERT: Let's assume for Purposes of Mr.

25 Scott's question we're not talkins about a constitutional

i
l

e

,

__ _ - - _ _ _ _ -



..
14

WITNESS TRUXELL *

1 risht to counsel but for one reason or another the asency

2 has determined that that -- there there will be a non-

3 constitutional and non-statutory risht to counsel

4 sranted. So let's.Just assume that for Purposes of

5 respondins to the question as it misht imPECt on any
.

6 deterrent effect.
,

7 WITfJESS TRUXELL: 1 would ex.*ect a nesative

3 inmact because I thi.nk v6u have to 90 bevOnd that ES

9 vou eet i r. to individual PsyChOlcsv and 1 Will Just speak

10 for myself. You come in and say I have a risht to

11 counsel. Who's soins to pay for it? Ar e you savins the

12 asency is soins to pay for it? If the asency is not

13 soins to Pay for i t, you khoW I am Certainlf not 9oins to
,

14 Pay i:or coursel to vol ar.ttrily teil you What you Want to

15 know.

16 MR. SILBERT: Has it baen your exFerience that

17 people are either willins to ask those questions that you

18 Just raised or that that Just becomes Part of silent

, 19 confusion?
|
;

20 WITNESS TRUXELL: Generally, Part of the silent

21 confusion, senerally. Not always. I suess I speak from

22 those who articulate.

! 23 MR. SCOTT: Basically, Mr. Truxell, are you

|
24 fairiv pessimistic that a verbal formulation could bel

25 developed that would Permit the investisator to convey

|

!

_ __ -. -
- -
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WITNESS TRUXELL

1 their risht to counsel without havins some dilatorious

2 impact on the conduct of the investisation?

3 . WITNESS TRUXELL: I seldom answer ves or no but

4 the answer to that is ves.

5 MR. SCOTT: I thousht I'd discern that.

6 MR. SILBERT: Are the policies that you follow

7 in the Department of the NaVv, are they Cor.Sistent with

O the Policies followed by the Department of Defen.ae and

9 the other branches of the Armed Services, do you know?

10 WITNESS TRUXELL: Yes, that's correct.

11 MR. SILBERT: There's a consistent Policy?

12 WITNESS TRUXELL: That's correct. Tnere are

13 minor difference, but nothins that I can recall risht

' 14 nor . There are some minor differences t-ut nothins ins

15 terms of warnins witnesses for example. I have no

16 knowledse of any Department of the Navy rw9uirement thtt

17 is warnins the witnesses.
.

18 MR. SILBERT: And even that some misht imput

19 that a --

20 WITNESS TRUXELL: I don't mean it that way.

21 MR. SILBERT: You Just sive advice, Plain

22 neutral advice about basically the risht to counsel to

23 be the Principal issue here. That so far as now the

24 Department of Defense and the other branches of the Armed

25 Services for a non-suspect Witness no Warnins is siVen?

!
L
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WITNESS TRUXELL

.

1 WITNESS TRUXELL: I am not aware of any.

2 MR. SILBERT: And as far as you knoW, you're

3 not aware of even any advice beins siven for non-

4 custodial suspect? That is for suspectes in a non-

5 custodial situation and not advised of their risht to

6 counsel?

7 WITNESS TRUXELL: No, I cannot answer that

8 because I ao not aware of what the other asencies in DOD

9 are doins for the non-custodial. As I say we chansed

10 atout a voar and a half aso and I have not made inquires

11 nor have I discussed that aspect with the others so I

12 have to withhcid that.

13 MR. SILBERT: A.^e you familiar with from Just
i

14 seneral exposure or experience in the Department of The

15 Navy and elsewhere with r.esPect to investisations tnat
*

|
'

16 are not focused on criminal activity but ree.lly for

17 civil Purposes or non-Criminal Purposes, not

18 intellisence-or counterintellisence, are there any
|

i

| 19 situations of which you are aware of within the

! 20 Department of The Navy in which advice of counsel is
|

21 siven by an investisator?

22 WITNESS TRUXELL: What we,senerally Will do-

23 even in circumstances where we are led to believe that

i

i 24 action is soins to be debarment or somethine else, we

25 will still Pursue that investisation for Prosecution
j

t
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WITNESS TRUXELL

1 Purposes. Havins learned from experience that people and

2 asencies chanse their minds so we continue to follow our

3 investisative practices and investisative requirements in

4 terms of warnins. We do.

5 MR. SILBERT: Well, but I take it that even
,

6 when You're in onlY -- when You are pursuins an

7 investisation that has become non-criminal and result in -

8 onlY recruitment or debarment, I take it that no advice

9 Pertainins to counsel is siven either to the witness or
,

10 to a suspect in a nur:-custodial situation?

11 WITNESS TRUXELL: No, let me Please Correct

12 that. Certain1Y the witness is. We do not provide anY

13 type of a Warnins to a witness other than the fact that

14 either for the investisator to saY it is Voluntary or to

15 imply that it is voluntaPY.
i

16 The suspect -- for a suspect, if it is non-

17 custodial we are not warnins an individual as of a Year
.

18 and a half aso. If it is custodial and You certainlY

19 know the meanins of custodial, we'll Provide-a Warnins.

20 We certainlY have not if we have not are arrested the

21 individual if it is not soins to be for Prosecution. But

22 if that Person has the impression that his freedom has

23 been barred then we will provide a resular Miranda

24 warnins. That normallY does not happen under most

25 circumstances but I want to be completely on the level
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WITNESS TRUXELL *

1 with You.

2 MR. RUEBHAUSEN: The record doesn't contain a

3 definition of custodial and non-custodial. I think it

4 would be useful if You sive us.

5 WITNESS TRUXELL: Our definition of custodial

6 is when we have Placed an individual under arrest or when

7 that individual has reasor, toebelieve that he or she has

G been deprived of their fraedom.

9 MR. SI!_BERT: Turnins to another area. What is

10 the ProceJure, if there is sav eithe- written or oral of

11 Your asencY with respect to interviews of witnesses whan

12 the witness is an asent or employee of an orsanization

13 and either one of two situo.tiens aaplies. The

i 14 orvanization's attorney GPPec.P5 at the FCheduled time for

15 Y o u r- interview with the employee on- the employee requestr

16 the Presence of ah ettorneY out here without snY advice

17 and that attorney haPPens to be the or9anization*3

18 attorney and You are focusins Your investisation on that

19 orsanization? What procedures do You follow and are theY

20 written or oral?

21 WITNESS TRUXELL: TheY are oral because theY

22 are handled on a case bY case basis. I am not sure that

23 You can have anY definitive written suidance in an area

24 such as that. It is far too complex.

25 Genera 11Y speakins, we do not look forward to
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WITNESS TRUXELL

1 counsel for a contract or beins present when we are

2 talkins to a witness and senerallY speakins our reasons
.

3 for that is that we feel his Presence Could be restricted

4 in terms of the investisation Provided.

5 We would enter the interview if we felt that it

6 was advantasous to the investise. tion. If we did

7 not we probablY would not. That is up to a field

8 supervisor to ascertain.

9 MR. SILBERT: When You sat adVantasous, is

10 that based PrimarilY on need or ur9enCY or are there

11 other facts?

12 WITNESS TRUXELL: There maY be Other factors

13 but is that witness so imPortant to us and that is what

14 harrens most frequent 1Y, that we have to undertake under

15 those circumstances and then reallY it is when the

16 witnesses insist on it. If the company is insistins on

17 us, we'll crobablY isnore that.

18 MR. SILBERT: I am sorrY, when You saY the

19 company--

20 WITNESS TRUXELL: If the company insist 5.

21 MR. SILBERT: On beins Present?

22 WITNESS TRUXELL: Yes, we'll ask the witness

23 for an interview and we will do that, ask the witness to

24 interview them off company Property.

25 MR. SILBERT: Let me ask You. What has been

L
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1 Your experience -- I assume You have had experience where

2 the company Counsel has at least purported'to insist or

3 want to be present at the interview of it's employees.

4 WITNESS TRUXELL: When we resist, theY

5 senerallY Withdraw.

6 MR. SILBERT: Have You had experiences in which

7 employees have said to You in the presence of the company

8 counsel that theY don't want the Company, counsel

9 Present?

10 WITNESS TRUXELL: No. None that I am aware

11 of.

12 MR. SILBERT: What would be the circumstances

13 there where You would attempt to interview the employee
.

.' 14 off company srounds or, now, business scounds? How would
i

15 that come about? And I am assumins where You have either
;

16 received some kind of advance notice from company counsel
,

|.
17 for example that we are aware of the investisation and we

18 respectful 1Y wish to be present.

19 WITNESS TRUXELL: If I maY answer it this waY.i

|

20 General 1Y speakins that's what haPPens. Counsel becomes
,

21 aware, sometimes from us that we are soins to interview a

22 certain individual and theY maY express an interest. We

23 then senera11Y will so to that witness to ask what are

24 Your Preferences in this respect? If theY resist,

25 certain1Y we are soins to resist.

|
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WITNESS TRUXELL

1 We senerallY don't view it favorably unless We

2 find some other Particular reason for doins it and

3 certainlY don't do it if We feel it is disadvantasous to

4 do it.

5 If we feel the counsel -- sometimes we know the

6 counsel, sometimes we do not, is soins to interrupt an-

7 interview in such a WaY that it's soins to destroy the

8 reason for our beins there. If he does interrupt it in

9 such a waY that it does we will discontinue it.

10 MR. FITZGERALD: Do You ever run into or have

11 vou ever run into a situation where a counsel who is

12 Present, the company counsel then reports the fruits of

13 the interview or the intellisence,sathered in the

14 interview back to his corporate master?

15 WITNESS TRUXELL: Yes, that's his Job. That's

16 one of our concerns. That's whY he's there, that's whY

17 he wants to be there.

18 MR. RUEBHAUSEN: I will Propose a Case. It's

19 individual acts of an employee that is the tarset,

20 individual Y is Your witness, the company is not the

.

21 tarset, the employer is not the tarset. Do You

22 distinsuish in that case in the request of the company

23 that it's counsel be Present?

24 WITNESS TRUXELL: The. company has no Position

25 in that Particular case.

- .- .. .- - - - . - . -. .. - - - - _ --- _ - -.
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WITNESS TRUXELL

1 MR. RUEBHAUSEN: The employer in both cases?

2 WITNESS TRUXELL: What kind of crime are we
f

3 talkins about, robbery or burslary?

4 MR. RUEBHAUSEN: Sabotase of a Plant and the

5 information you have at the outset of your inquiry is

6 that it's employee X that is the tarset, that the company

7 is not the tarset and employee Y is your witness. He's

8 the body that works closelv neXt to employee X.

9 WITNESS TRUXELL: As I say each case is

10 reviewed on a case-by-Case basis. If We did not feel any

11 Particular disadvantase to that or we felt there was an

12 advantase to it we misht do it.

13 MR. RUEBHAUSEN: Misht do what?

14 WITNESS TRUXELL: Misht allow counsel to be
,

15 Present. Misht. But I think I, as a field supervisor,
.

16 would want more facts before I decided veh or nae. I am

17 inclined nesatively. Personally I am inclined nesatiVely

18 in that situation.

'

19 MR. SPRITZER: Really what you are savins is

20 vou don't want company lawyers present but in some cases

21 You misht take it if you don't feel you can do any

22 better?

23 WITNESS TRUXELL: That's essentially what

24 happens. Yes, exactly what haPPens.

25 MR. RUEBHAUSEN: Have you ever considered to

.- -_ _ _ - _ - . _- _ - - . _ _ ~ .
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WITNESS TRUXELL

1 pay for independent counsel for the witness?

2 WITNESS TRUXELL: No.

3 I can here the budseteers.

4 MR. RUEBHAUSEN: Public defenders are not

5 unknown.

6 WITNESS TRUXELL: Havins spent some time with

7 the budseteers, I would rest on that.

8 MR , SILBERT: What Policies or Procedures do

9 You have with respect to tape recordins of interviews

10 that are conducted bY You?

11 WITNESS TF.UXELL: VerY little is done anYmore.

12 As vou're ProbablY awar e, maYbe ten Years dso most

13 investisative asencies taped everYthins. We tape v'erY,

14 verY little, a minimal number.

15 It is done in our behest and with the i

16 concurrence of the individual. If the individual were to

17 ask to tape it we would then make a decision as to

18 whether or not we wanted to do that. We misht or misht

19 not. More often would than would not, I would think.

20 We'd have to find some Particular disadvantase not to.

21 We would not allow the individual to tape it. If it's

22 soins to be taped we are soins to tape it.

23 MR. SILBERT: If the individual requested and

24 You decide to tape, Would You make it Clear at the outset

25 that the person would have access to a copy of the tape?

4

4

1

- - - - , , , , - - - , - - - , - - - - - - ----r ..--n.,- - ~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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WITNESS TRUXELL

1 WITNESS TRUXELL: TheY of course can have a

2 copy -- under law theY can have a COPY of that tape at

3 the time that the investisation is concluded.

4 Generally sPeakins We Will Provide a COPY of

5 the tape if theY ask. We have not indicated that that is

6 available, but if theY ask, Yes, We Will senerallY do

7 that.

8 MR. RUEBHAUSEN: But You would not allow them

9 to make their own tape?

10 WITNESS TRUXELL: No, theY wanted tape End We

11 asree, we will tape it.

12 MR. RUEBHAUSEN: Suppose theY wanted to take

13 their own tape as well?

14 WITNESS TRUXELL: Individual basis.'

15 General 1Y--

16 MR. RUEBeiAUSEN: Sometimes the tapes have 18

17 minute saps.

18 WITNESS TRUXELL: None of ours have been found

19 to have 18 minute saps.

20 MR. RUEBHAUSEN: Do You reallY Preclude them

21 from tapins on their own?

22 WITNESS TRUXELL: We do for a variety of

23 reasons. We think it is better. We don't want two tape

24 recordins machines. That is a distraction in the room.

25 Just havins a machine on is a distraction, I think as

.
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WITNESS TRUXELL

~

1 some of you know, you Put two machines in there because

2 if they're tapins, we're tapins. I can tell you that.

3 We have had no Problem in that resard. It's a

4 non-Problem so I don't think we have to address it.

5 MR. SCOTT: And you Would routinely make a Copy

6 of the tape available?

7 WITNESS TRUXELL: Not routinely. They WCuld

8 have to'ask for it.

9 MR. SCOTT: But in a situation where the
,

10 witness asks that it is recorded you Would record it and

11 vou would routinely sive them a COPY? p

12 WITNESS TRUXELL: Yes.

13 MR. FITZGERALD: Why do you mot like taPins? i

14 Why lave you moved away from it?
P

15 WITNESS TRUXELL: In this Panel of atterneys.

16 Generally because in court they Provide more ,

17 smoke than substance. The substance is there but the

18 defense counsel is over at the smoke rather than at --

19 that's very Candid.

20 We found it increasinsly disadvantasous.
;

|
21 MR. SPRITZER: You often, I suppose then when

22 vou don't make tape rePordinss do attempt to set a

23 written statement at the conclusion of the interview?

24 WITNESS TRUXELL: Yes, we still set written

25 statements.

_ ____ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ - - _ _ _ _ - _ _
_
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WITNESS TRUXELL

1- MR. RUEBHAUSEN: Let me ask You there. If You

2 set a written statement, no counsel has been present --

3 WITNESS TRUXELL: We're talkins from a

4 witness.

5 MR. RUEBHAUSEN: Yes, from a witness, not a

6 Suspect but You consider the testimony so imPortant You

7 want a written statement under oath?

8 WITNESS TRUXELL: Under oath. ,

9 MR. RUEBHAUSEN: That does not arise to tne

10 leval of eravitY that You tnink the witness should be

11 tcld that the witness has a risht to counsel?

12 WITNESS TRUXELL: No, I do not.

*

i 13 MR. SILBERT: AnYbodY else? AnY other further

14 quest;cns?
i

i

15 MR. PUEBHAUSEN: I have one that would be ,

16 helpful to me, it's probablY kindersarten, but in doiD9 >

17 an investisation and asain let us assume that there is a

18 suspect that we have in mind at the outset. That's not

19 alwaYs the case, but a suspect at the outset.

20 Is there anY standard of Practice as to whether

21 You interview the suspect first or whether You interview

22 the suspect last?
-

23 WITNESS TRUXELL: The seneral rule, I will

24 speak on1Y for our asencY. If You conduct the

25 investisation before You interrosate the suspect. You

1

- , - - - . . , - - - , - - - - - - - - ---- - -- -. .
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WITNESS TRUXELL

1 have the basis for the. suspicion and development for all

2 vour facts then you interview your indiv,idual.

3 NR. RUEBHAUSEN: What is the reason for that

4 seneral rule?

5 WITNESS TRUXELL: I think you can much more

6 intellisentiv talk to the individual who's suspected of

7 the offense. You have the advantase of information and

8 inte111sence and fact.

9 MR. RUE 5HAUSEN: Does it also bear on the

10 quertion of whether or not you want to alert the suspect

11 to what is soins on?

1? WITNESS TRUXELL: There are times when that is

15 the case but thtt is not always the case because in many

' 14 criminal cases he or she knows that she is suspected or

15 he is suspected.

16 There are other instances when v)U are tryins

17 to, for all kinds of reasons, dertruction of evidence,

'

18 tryins to prevent that individual from findins until the
|

19 last minute that they are a suspect of an offense but

20 senerally speakins you conduct the investisation.

|

| 21 MR. RUEBHAUSEN: Let me ask another question.
I

22 Asain, individual A is the suspect that has been

23 identified. Individual Y is the friend, neishbor,

| 24 brother, whatever. Individual Y says I Want a lawyer and
,

!

25 he says my friend, individual X has a lawyer. And I'd,

:

1
i

I
,

t
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1 like his lawyer to be mY l&WYer. Would You allow that
'

2 lawyer to represent him?

3 WITNESS TRUXELL: We would not take a Position

4 on who that individual selects as counsel.

5 MR. RUEBHAUSEN: You would not even thoush the

6 lawyer is counsel for the suspect?

7 WITNESS TRUXELL: I don't believe that,

O dePendins on all the circumstances, that tnat lawyer, he

9 misht find a conflict of interest, but at-least I th i r.k -

i 10 that witness has the richt to so tc the lawyer of his

11 choice and then be told I carpot take that case for anY

12 PartiCJlar re& son.

12 MR. RUEBHAUSEN: Dut then 14 You follow that.

14 if the individual chose as the lawyer of his choice is

15 company counsai thesi vou have --

16 WITNESS TRUXELL: Then have You a. Potential'

17 conflict.

18 MR. RUEDHAUSEN: I Just posed what I thousht

19 was a conflict too.

20 WITNESS TRUXELL: That's a conflict of the
|

21 lawyer, not of the case.
p

22 MR. RUEBHAUSEN: I think it's a conflict of the

23 case. If You tell individual Y, not the suspect, the

24 witness, the questions that You're 9oin9 to ask and the

25 lawyer for individual X, the suspect is present, that
.

|

t
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WITNESS TRUXELL

1 could compromise the case.

2 WITNESS TRUXELL: But I am not soins to take a

3 Position on that. Now I maY not further interview the

4 Person because theY Will be satherins inte11iser.ce for

5 the defense counsel. I can't saY You can't have that '

6 lawrer, I have no risht. I maY not be verY HAPPY &Dout

7 it but I don't thini: I have a risht to 53Y You cln Can't

8 seek that Person as counsel.

9 MR. SPRITZER: Essentially the on1Y thins Ycu

10 cari do is decide whether You went to eo on with the

11 interview?

12 WITNESS TRUXELL: That's exact 1Y risnt. I

13 don't believe I have a risht to saY that.

( 11 MR. SILBERT: AnY further questions?

15 We're verY RPPr4Ciative.
.

16 WITNESS TRUXELL: MY Pleasure.

17 (WITNESS EXCUSED.)

18 MR. SILBERT: We're soins to resume now. Mr.

19 Bruh has arrived and Just for the record You will

20 identify Yourself bY Your name and Position, sir?

21 WITNESS BRUH: Yes, mY name is BrYant M. Bruh,

22 B-r-u-h, I am the Assistant Inspector General for

23 Investisations in the Department of Defense, and I am

24 also the Director of Defense Criminal Investisative

25 AsenCY, also in the Department of Defense.

- --__-____ - -. . - . _. . _ _ _ ., _ __ - _ - - _ - - -..
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WITNESS BRUH

'1 MR. SILBERT: How lons have you been in that

2 Position, sir?

3 WITNESS BRUH: Since December of 1981.

4 MR. SILBERT: Can you briefly summarize what

5 vour Prior experience.Was?

6 WITNESS BRUH: Yes, I was the Assistant
,

7 Inspector General for Investisations and also the Actins ,

;

& Inseector General for the General Services Administration

9 over a Period of 18 months prior to that. And prior to
i

10 that I spent my career in law enfc<rcement with the

11 Criminal Investisstion Division of Internal Revenue

12 Service whers my hishest position was Chief, Cr isnins t

13 Investisation Division, Boston.

"
, 14 MR. SILBERT: We certainly verY much appreciate

iS vour Willinsness to 4PPear btfore this co1.mittee and 9ive ,

,

,

16 us the benefit of your views.'

4

17 Have you had an opportunity to POView the
,

18 questions that have been Posed by the nuclear resulator

19 Commission, questions Posed to this Advisory Committee

20 for its views with respect to those questions?
'

21 WITNESS BRUH: There are about five main

22 questions, I believe.
,

23 MR. SILBERT: Yes that's correct. Those

24 Muestions of course relate Primarily to advice of -- what

25 advice, if any should be siven to witnesses beins

_. - . _ _ . _ _. _ _ _ . ___ _ . - _ . _ . _ . - - _ _ . _ _ _ _
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'1 questioned or interviewed by the asency, the Presence of

2 company counsel, tape recordins and confidentiality.

3 Do you have any overall views with respect to

4 those questions and what you would view to be the

5 appropriate reSFonses to them?

6 WITf1EGS BRUH: Yes. With resard to the advice

7 of rishts. I do not believe it appropriate to advise the

8 witness of his rishts.

9 We follow essentially FBI or Department of

10 Justice suidelines on it.

11 We do advise People if they're in custody. We

i 12 advise them when the.y become the subject of an
,

13 inves tisation or at times when it seems to be that thev

j 14 may be in cVstody, may have the appearance of it. But
'

15 treica11< in a fraud investisation for example where we
,

'

16 don't know for s fact that fraud has even been conducted,

17 we do not advise People of their rishts.

18 MR. SILBERT: Turnins to your responsibilities

19 as Part of the Inspector General's Office whose overall

20 mandate is to investisate for fraud, waste and abuse and

21 that of course may be civil as well as Potentially

22 criminal, is that correct?

23 WITNESS BRUH: That's correct.

I 24 MR. SILBERT: Now with respect to those

1

25 investisations there are certain1v at least, in your mind

i

._. , , _ . . - - - _ - _ _ _ , - - ._ _ _ , . _ . - _ _ _ . _ . - - _ - -
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WITNESS BRUH

1 have not turned into anY PotentiallY Criminal

2 investisation the Procedure You follow with respect to

3 all witnesses is not to advise them of a risht to

4 counsel?

5 WITNESS BRUH: That's correct.

6 MR. SILBERT: When You aPPrCaCh & witness t o b,e
1

7 i n t e rvietoe d , what is Your usual aPPPORCh? What

8 information is convived tc that witness?
4

9 WITNESS BRUH: There are -- I can think of a

10 couple of exceptions but sener ally We identify ourselves,

11 we show our credentials are, credential is our badse
f

12 which is on our credentials. We advise them of the

13 nature of the investisation, sometimes who we're

,

14 invertisatinv. In fact most frequently who and what

'

13 its Je we're investisatins and why ue came to that

16 individual.

17 There are times, however that we do not so into

18 that detail. In fact, we think that the investisation

19 would be compromised bY doins that.

20 MR. SILBERT: BY the detail,'are You referrins

21 sPeCificallY to the detail of who misht be the subject of

22 the interview or whY particularlY You're aPProachins that

23 individual, approachins that individual to be questioned?

24 MR. SPRITZER: Do You advise or Convey, if not

25 bY express advice that the appearance bY the witness will

._ . _ __ _ _ _ _ ___ _.



..

33.

WITNESS BRUH

1 be voluntary?

2 WITNESS BRUH: No, we do not say -- we do not

3 up front say to a person that it's voluntary on your

4 behalf to talk to us. We so there, we say it's an

5 official investisation, we'd like your CooFeration ind

6 ut start the questionins. :

7 MR. SILBERT: Is that same approach., that same

S statement n.ade to employees of your 49erCy and non-e

* e191ovees alike? Is the Same approach utilized

10 reeardless of whether or not the Person you're 90in3 to
,

11 be interviewins is an emplove9 of your 49ency??
P

12 WITNESC ERUH: Yes.

13 MP. SIL3ERT: From vaur experience do you have

l 14 2nv sense of wnat im=act there would be in the

15 Performance of your duties in the Inspector General's

'
16 Office or in your ether responsibilities -- well,, let's

17 talk about the Inspector General, non-criminal.

18 If there were to be conveyed -- stated to a '

:

19 witness that they did have a right to counsel?

20 WITNESS BRUH: I think on many occasions you

21 would not be doins your Job which is really to resolve

22 whatever the issue is you would eut an unnecessary Chill

23 over the conversation. You would indicate to an

24 , individual somethins that you don't wish to indicate

25 which is that that Person mi9ht be under investi9ation
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1 when theY're not.

2 It's a frishtenins enoush experience effect to

3 use that the federal asent for anY individual who for the

4 first time in their life misht be approached and to saY

5 when it's not a criminal investisation or clearly not in

6 Your mind to saY You have a risht to a lawyer or anY

7 other kind of such statement I think would chill the

8 atmofPhere and unnecessarilt sort Y them and not

9 accomplish what you're there for. I don't think it's in
.

10 the best interest of either the witness or the
4

11 sovernment.

12 MR. SILBERT: When You saY that it m19ht have a

13 chillins offect, is there anY way that You cdn think of

14 that that cdvice could be ebrased .4o as to reileve the

15 witness of anY anxiety Such as advisins the Person that

16 this is advice--that is the advice to counsel--and

17 somethins that we vive routinely to all Persons and it is

18 in no waY intended to convey to You anY senbe that You

19 have done anYthins wrons or that You are under

20 investisation. What would be Your reaction as an

21 experienced investisator with the backsround that You

22 have had on how -- advice of that nature, not necessari1Y

23 in those Precise Words, but of that nature would be

24 received on the averase bY the particular witness You

25 would interview?
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WITNESS BRUH

1 WITNESS BRUH: I think undoubted 1Y it would

2 ease the tension or chill. I still think it would have a

3 ne9ative effect and I don't even understand whY it's

4 necessarY. I Just don't understand whY that Position

5 should be taken. I think havine a conversation with

6 scmebody, You're trYins to 9et information os. a matter
,

7 wnich you said is not criminal and I Just don't

'

8 understand tna purecse of i t.
I

9 MR. SILEERT: I assume that sosetimes in Ycur

10 investi9ation You probablY come across eeOPle Who maY rut

11 have understood or urderstand the full implications o+:

?? actions that theY have under tal,en themsel ves. For
:

13 e>. amp l e , in tar crininal area aver, thoush You're not

14 necessarilY inYe3tiUatin9 somethin9 CPPhiral the conCCPts

15 of conspiracy and aidinU and abettins stP0tCh Pretty far

16 and the person m19ht have no sense of that and therefore

17 not have anY concern, whereas, truth in fact theY mi9ht

18 be well advised if theY understood to talk to a lawyer

19 before theY responded to Your 9uestions.

20 That maY be at least Part of the reasonins whY

21 some People feel that People ou9ht to know what their

22 ri9 hts are.

23 WITNESS BRUH: I stand Pat.

24 MR. SPRITZER: What about the situation where

25 the Person You're intervieWin9 is not mere 1Y a Witness

,

, - - - , . -. ,, . - , - , , - - - - - - , . -- . , . , . - ---
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WITNESS BRUH

1 but somebody who is either an actual suspect of

2 wronsdoins or a Potential suspect of wronsdoins? Do you

3 differ in your approach in that situatior?

4 WITNESS BRUH: An actual suspect where we have
r

5 some evidence and we have narrowed the ranse of who

6 the likely taraets are we would advise them of their
,

7 rights to include the rient to an attorney.

9 MR. SPRITZER: Even thoush the settins is

9 non-custodial?

10 WITNESS BRUH: If in fact we have evidence that

11 indicates that we narrowed it down to one or tWo People
3

12 or mawbe that one eerson and cons iderable evidence, I

13 would sav, e fair an.ount of evidence, we woulc advise him

14 of his rishts. If he's Just one of several Peorle or we

15 don't even know if a crime has been committed yet as is

16 the case frequently in fraud investisations because you

17 need to find out who advised them or what advice and what

18 are all the facts so we would not advise them.

19 MR. SPRITZER: So You make your determination I

20 would take it on the basis of how firm is our knowledse
.

1

21 of the Person's criminal involvement?

22 WITNESS BRUH: As Personally if it Was in mY

23 mind that I believe this Person may have committed a

24 crime I would advise them.

25 MR. SPRITZER: Is this a matter of written or

i

._ - . . _ . . _ . . . _ . . . - . . . _ _ __ _ _ _ . _ _

_ . _ .
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WITNESS BRUH

1 established department Policy or is it a matter that the

2 individual investisator decides accordins to his own

3 sense of the Proprieties?

4 WITNESS BRUH: No, it's a departmental policy.

5 We're a new office, relatively new office, we're still

A tronins cut some of the statements but that essentially

7 is the .'olicy.

3 MR. SPRIT 2ER: As you put it the Policy leaves

9 vau i sceat deal of discretion?4

10 WITNESS BRUH: Yes.

11 MR. SPRITZER: You decide for yourself how

12 liPolv you think it 13 inis Person is invcived and if

13 he's one o' three or four Fossible PtoPle involved you

14 sussested you misht not advise them but if you narrowed

15 it to one or tuo vou neobably would. That russests a

16 sood deal of discretion?

17 WITNESS ERUH: I think it is a sood deal of

18' discretion and I think if we narrcw it to three or four

19 and if a crime has been actually committed or we believe

20 a crime has been committed. We misht narrow it to three

21 or four and isolate in a fraud investisation risht down

22 to the literal Person We interview.

23 MR. SCOTT: Mr. Bruh do you have a Policy of

24 addressins an issue of a witness who on his or her own

25 initiation askins for counsel to be present?
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'

1 WITNESS BRUH: Yes.
,

2 MR. SCOTT: How do you' handle that?

3 WITNESS BRUH: If somebody wants a counsel

4 Present ue have no objection to itL They can have

5 whoever they want Present.

6 MR.. SILBERT: Do reu delay the investisatico in

7 order for them to obtain counsel? I don't mean the

8 investisition. I mean the questionins of that uitness?

9 WITNESS BRUH: The question 1ns of the witness?

10 I suess it depends on how the interview is

11 soinu at the time. If in cosPonse to our questions the

12 Person was clearly indicatine some kind of involvement in

13 this kind of issue we would stop immediatelY. We Would

. 14 ask the Person, do you mindins, that hind of

15 onversation. If theY said, nos We Would stOP. We Would

16 not continuo.

17 MR. SCOTT: Let me ask you<this.

18 Do requests for counsel, do they senerally come

19 at the outset of the investisation or the questionins or

20 in Process at some Point? I mean does the Witness say

21 tveically that We're soins into areas I didn't anticipate

22 I think I ousht to set a lawyer or when you set these

23 requests are they senerally at the threshold of the-

24 questionins?

25 WITNESS BRUH: I would say senerally my

|

_

-- - m-- m
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WITNESS BRUH-

'
:

_

.1 experi4ntefis that most Peopl'e'do not ask for lawyers.
,'

. i
-

most witnes;ses do not. Sometimes it could at the;2
/ , #\

k
.

- _3 'besinnisb.stase buy I do6 t know if there is a typical

" '

.4 time. ''

, '. - .,
,

i s_ -
5 MR, SCOTT:.. Voor Policy is to aCComifodate that

6 rekuestwher;ii,t's made?

7 WITNEkSBRUH:- That's correct.
~

~

, 3 MR. SIcLERT: !s that Policy reddCed to Writins'

,

'91 o r a nY of,other PoliCi@S A

10~ 'WI7 NESS BPbH: No.

11' 'hkR. SILBERT: -- or anY other Policies about
i

12. which Yo'u have been taikins, are theY teduc.*d to writin??

13 WITNESS ERtJH: The Poli:Y with resard to if a
,

14 witness request's an attorney I don't nelieve is reduced

,
-

15 1 to writins.
,

16 MR. SCCTT: Would that Policy of accommodation
,

17 / extend to the request for anY counsel?
.

18 WITNESS BRUH: No.

19 MR. SCOTT: The specific focus of our --

: 20 WITNESS BRUH: Let me Just trY to Clarify one
!

.

21 thins.

22 If a witness saYs I'Would like a lawyer Present-

23 we would respond, I would think that most asents would
,

s

.,/ f
'

%~ - > ~ 24 respond, whY do You need 40 attGrneY? We Would ask them

25 back a question virtual 1Y if in fact we're confused in

.

<

1

(

.
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'
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a<

. i our own mind why,he sees a need to have as lawyer When We
.,u

1s x
5 1q

~

.w
,

2' see no ir voti vemen t in this Part of.what we're there for.',
i A

'

w

3. So we\ h 'ul d trY to keep the Process movins alond in the;3' uo=
,

S; . v .. / . 4 1s-

'4 " ' interests of both the investisation and the Person so hetx *
m

s

,/ 5 doesn't\ incurnexpense or have a concern that (is not*

: t ,

!
. 6 . needed.

'
,
'a

N 7 MR.NSCOTT:. If the, Person then in' abundance of
'

'

+ -

,

i
'

.^ '

. 8 caution said I J ust would r ather have somebodY with them,

'
. .

...

,

'' 9 more often than not You would. accommodate them?
.

:10 WITNESS BRUH: 'Yes.
'; ,

11 'MR SCOTT: One of the thines we,have been
i .4

' '
i- 12 lookins at.is the question of the use of orsanizational

1

13' co u re se l .

14 .In other words, You maY be talkins to somebodY,

15 M contnactor of some sort, and the request for counsel,

16 involves a request for_ company Counsel, Contractor's
,

17 counsel. _. ;

18 k Would that have anY impact on Your seneral
I'_s

.

.

,,
s* <

.
-.~1 ..

I~ 19 Policy of accommodation?'

*2O WITNESS BRUH: First of all,'I don't think I'
;1 1

..

-

. ,.9

21 could stop somebodY from who he selects as an attorney.
e >

'
22 I can certain1Y saY to the lawyer that You maY be in a

'
s

231 Possibie conflict of interest situation... . .
-

t
'

249 .
I have sone as far as tellins the witness

; .~ ~.
3

25 that.- 'Where I have said that the witness maY end up
-

; q
, ?t . ,

i N ),

'S ,%,

.t ,s %
s,

=

y3

4

1

4
'

,. ,m.3 ., 3

h - EI -
- . _ . . a -n - , - . ., - - - - - - - - - - , - - - _ _ -
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WITNESS BRUH

1 Jeopardizins himself and I have senerally talked to the

2 attorney first and even said it to the witness. !

3 MR. SCOTT: When you say attorney, you have

4 reference to company counsel?

5 WITNESS BRUH: It could be company Counsel, it

6 could be outside counsel who's representins, let's say,

7 the contractor who is under investisation and we try to

8 interview a witness and he shows up with either company

9 counsel or outside counsel, the same one.

10 MR. SCOTT: Would there ever be a situation

~11 where you would refuse to so forward if there was an

12 insistence on company counsel?

13 WITNESS BRUH: I suess it depends on what we

t

. 14 have to ask the Person.

15 'If we're concerned -- when you ask a question,

16 vou necessarily disclose information. If the timins

17 wasn't risht and we did not expect the appearance of
,

18 truly independent, in our opinion, attorney we may cancel

19 the interview.

20 MR. SCOTT: Let me ask you this.

21 As I understand it, where you're dealins with

22 sovernment employees that there is some oblisation in

23 civil service resulations and rules for them to

24 Participate in these sorts of in9uires, is there

25 routinely somethins in the contracts that the defense

!
'

_
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1 department would have with non-sovernmental entities that

2 requires them to make employees available, anYthins like

3 that? Is there a similar compulsion?

4 WITNESS BRUH: Not that I am aware of. I will

5 tell you that when a contractor ensases into a contract

6 with the Department of Defense or even solicits a

7 contract or vice versa there are certain agreements to

8 include access to his records.

9 And also insPectins what he Produces.

10 MR. SILBERT: Within the Inspector General

11 Office, Your subpoena Power is limited to the records and

12 all witness interviews are voluntary?

13 WITNESS BRUH: That's correct.

( 14 MR. SILBERT: You don't have the opportunity.of.

,

15 soins to the Prosecutor of ComPellins a Witness to appear

16 for your satisfaction?

17 WITNESS BRUH: That's true. Most of our

18 investisations, well over 90 Percent of them are

19 criminal in nature and most of them, if it seems serious

20 we do so to srand J ury and we have a lot of srand Jury

21 investisations, so we do use the subpoena Power of the

22 erand Jury.

23 MR. SILBERT: I understand that but I am

24 talkins now where the asency itself is conductins the

25 investisation. If you want to be able to talk to the

(

__ . - ._ - ._ - _--
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WITNESS BRUH

1 witness, it's alwaYs soins to be on a voluntaPY basis

2 other than ultimate 1Y soins to the US Attorney's Office

3 or somewhere else?

4 WITNESS BRUH: That's correct.

5 MR. FITZGERALD: If You could keep out company

6 institutional counsel from Your interviews do You think

7 that that's a sood idea? Would that be desirous from an

8 investisator standpoint?

9 WITNESS BRUH: I think it's desirous in

10 interest also from the individual that we're interviewins

11 standpoint.

12 MR. SCOTT: Can You explain that? You

13 indicated that earlier that there was a mutuality of

' 14 interest here.

15 WITNESS BRUH: Let's take a witness that is

16 minor in value in a matter we're investisatins, criminal

17 in nature and could be Prosecuted for their i nvo l veme n t'.

18 Let's saY helPins a bookkeeper Who is ordered bY his

19 superior or her superior to falsify records which

20 ultimately set submitted to the sovernment. We trY to

21 interview the bookkeeper, We trY to sain the Cooperation

|
22 of the bookkeeper, clear 1Y not in mind to Prosecute the

23 individual. Then theY come in with counsel who is reallY
!

! 24 beins paid bY the individual corporation who are under

i

25 investisation and sives them advice that it's not, I

,

;

_. __ _
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1 think, in the best interest of that witness which is

2 cooperate with the sovernment, don't lie to sovernment

3 asents, don't hide documents. Say what instructions you

4 sot and why you made these entries and if in fact the

5 counsel does not advise that Person on many occasions

6 that person may end up beins Prosecuted.

7 MR. SILBERT: In the 10 Percent of your Cases

let's say you are talkins8 that don't have criminal --

9 about waste and certain areas of abuse, are there ever

10 any situations that you're aware of where advise of

11 counsel will be siven? In other words where you don't

12 suspect criminal involvement but the Person may be

13 involved head over heals in waste or Potential abuse but

14 abuse does not appear to have criminal aspects to it,

15 what would be your response or approach then with respect

16 to witnesses or suspects?

17 WITNESS BRUH: I Just can't think of a reason

18 why to advise someone to have an attorney.

19 MR. RUEBHAUSEN: Do you reduce Witnesses'
.

20 testimony to written statements under oath, sisned by the

21 witness?;

22. WITNESS BRUH: Not every witness. Most People

23 we interview are not under oath and therefore what I

24 would call memorandum of interview or conference is
1

25 written which is a document prepared by a sPecial asent

t

|

!

.- _ _ _ - - _ _ _ _
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1 and contains essentially the basic conversation.

2 MR. RUEBHAUSEN: But there are situations where

3 vou set the Witness to sisn a document under oath?

4 WITNESS BRUH: Yes, we do.

5 MR. RUEBHAUSEN: In that case, would you feel

6 different1v about sayins that the Witness Was entitled to

7 advice of counsel?

8 WJTNESS BRUH: No, not a witness.

9 MR. SILBERT: Is your asency involved at all in

10 sivins srants of confidentiality of witnesses to

11 encourase them to come forward with the idea--

12 understandins that their identity will not be disclosed?

13 WITNESS DRUH: I read what was sent to me in

14 advance and I suess I have a difficulty in understandins

15 what a srant of confidentiality is. In the Attorney's

16 General Office there was a division like this. We

17 routinely treat all witnesses who come forward with

18 confidentiality. To us that means that's a different

19 status and I will explain if you Want to hear. That's an

20 informant kind of status but all witnesses are treated as

21 confidential until we ever have to use them and disclose

22 their identity such as at trial or some type of hearins.

23 MR. RUEBHAUSEN: The word confidential

i 74 appeared throushout here and it is a slippery word

I
25 because it means many different thinss. It could mean

{

_ _ _ _ _ _ __
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1 that the fact that the witness ever testified will never

2 be revealed and "never" itself is a slippery word.

3 It could mean that you're assurine that even

4 thoush the testimony is revealed the witnesses sivins

5 that testimony will not. Namely their Will be anonymity

6 or it could mean that the witness is beins siven immunity

7 or there could be exceptions.

8 You have indic.ated exceptions J ust in your

9 testimony that when you come'to trial all bets are off.

10 Exceptions are obvious. The first exception is that you

11 report to your superiors so it's not confidential in that

12 sense. You shall report to'your superiors.

13 You may also report to other asencies whose

14 confidentiality I will know. Or you may respond to a

15 subpoena from another asency or a Private subpoena for

16 information that you have and if you vield it uP, it's

17 not confidential. And if you so to trial and you Produce

18 the affidavit, the written memorandum, the summary,

19 whatever it is, it's not confidential. So I am very

20 confused in readins the testimony as for what is meant

21 when the word confidentiality is used and I'd like you to

22 elaborate on that a little bit more if you would.
!

23 WITNESS BRUH: As I indicated before we treat I

24 every Witness as confidential and to us the definition

25 of confidential means that we Just don't hand it out to

1
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!

|

1 anYbodY and everYbodY or are loose with the information. |

2 We Protect it and onlY disclose it to those individuals

3 that we're required to do under Freedom of Information

4 Act. At a trial, at some sort of official hearins or in

5 cooperation with a lesitimate asencY re9uest, another
.

6 asencY.

7 Where we have an informant situati'n even thereo

8 we're careful. An informant is an individual who is not

9 expected to testify. A witness is someone we expect to

10 testify if we have to use that Person. So with an

11 informant we senera11Y saY to them that it will be kePt

12 confidential. We don't believe that You Will need to be

13 a witness in this case and senera11Y advice the Person.

14 UsuallY theY're fairly sophisticated that in fact the

15 Court can order You differently althoush it's never

16 happened in mY Career.

17 MR. RUEBHAUSEN: Basical1Y what is confidential

18 is the name of the witness. The information maY not be
|

19 confidential.
.

20 WITNESS BRUH: The name of the witness would be

21 confidential, the information maY not be confidential but

22 the name or anY other information maY or maY not be

23 confidential. You J ust can't have all witnesses and no

24 defendants or all informants and no witnesses so I advise

25 People not to tell everYbodY that theY won't have to

,
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1 testify.

2 MR. SILBERT: This question maY so back to some

3 of Your days in the revenue service.

4 The Primary responsibilities of the Office of

5 Investisation of the NRC are administrative and civil in

6 nature and it is alwaYs the Potential as it is with anY

7 revenue asent that their investisation maY disclose or

8 turn uP somethins which maY appear to have criminal

9 overtones.

10 From Your experience in the revenue service,

11 You were a sPeCial asent there, would a reference with

12 the revenue asents themselves while theY were Performins

13 their civil administrative responsibilities ever require

14 bY Policy or otherwise to sive advice of rishts with

15 respect to Counselv even to taxpayers?

16 WITNESS BRUH: The answer is no, and the answer

17 is even bY Policy written directives that no one other

18 than the sFeCial asent Will advise someone of their

19 constitutional rishts.

20 MR. SPRITZER: SPecial asents, however, are

21 under instructions to do so?

22 - WITNESS BRUH: At certain times. An Internal

23 Revenue Asent would never advise nor are theY trained to

24 advise them of their constitutional rishts.

25 MR. SILBERT: What are Your Policies or

__ _ _ __ __
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1 Procedures With respect to re9uests bY witnesses to tape

2 record an interview?

3 WITNESS BRUH: Ge ne r ..l l Y, I am asainst them.

4 If it was important to me -- an investisator's J ob is to

5 set the information. And if it was important to set that

6 information I would allow it onlY with the caveat that I

7 record it at the same time. I would not allow the

8 witness to record a conversation that I did not record at

9 the same time.

10 MR. SILBERT: So what You would have would be

11 two recorders?

12 WITNESS BRUH: Two recorders or recent1Y I had

13 a situation involvins mYself on a verY sensitive matter

14 where it was a surprise to me. I was conductins the

15 interview mYself. The witness who had no criminal

16 involvement whatsoever and was real1Y a friendly Witness,

17 if I can use the term, brousht his own recorder and I had

18 no capability of settins a machine. I said, if You don't

19 mind, sir, what I'd like to do is keep the tape, make a

20 copy of it and send it to You and he said fine.

21 MR. SILEERl Are there anY circumstances where

22 You Would be inclined to refuse either the witness to

23 tape or the witness to keep it, to have a copy of the

24 tape?

25 WITNESS BRUH: Well, I would refuse for the

_- - . . - . -.
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1 witness to tape it if I didn't have the capability of

2 taPins it.

3 MR. SILBERT: And if the witness insisted that

4 means the interview would simPlv not Proceed?

5 WITNESS BRUH: That's risht.

6 I am sure there are circumstances that I would

7 not want that conversation to be taped. Where I thousht,

8 for example, that the witness was very Close to the

9 subject of the investisation it's possible that I would

'

10 not want it to be taped.

11 MR. SILBERT: You indicated that your initial

12 response Was that you were not inclined to favor tape

13 recordins. What is the reason for that?

14 WITNESS BRUH: The tape could be easily altered

15 by someone.

16 MR. SILBERT: That's taPins in a situation
'

17 where you don't have the capacity to tape yourself?

18 WITNESS BRUH: Yes, and that's why we would

19 want an exact duplicate,
i
|

20 MR. SILBERT: Is there anythine else about the

I

j 21 tape recordins Process, apart from the Problem of

I
| 22 alteration, but what about it's relationship to the
|

|

23 success of an interview or not so far as tapins is

24 concerned, does that have any impact from your

25 experience?
,_

|

|

I

i
|

. . . . _ _ _ _ _ . . . . _ _ . _ _ _ . . _ . _ _ . __-. . . . . . , _ . . . - . _ _ , _ . _ . _ _
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1 WITNESS BRUH: I suess I would not like it

2 taped where asents were relatively inexperienced.

13 From the Point of view that -- not that there

4 is somethins to hide but until you train them on how to

5 conduct an interview, I would not like them to

6 immediately be Part of a situation where an interview is

7 soins to'be taped and hopefully they Wouldn't be involved

8 in a complicated interview in the besinnins.

9 MR. SILBERT: That's lookins at it from the
1

10 asency roint of view more from the success of an

11 interview?

12 * WITNESS BRUH: Yes. I don't Personally find

13 that a taped interview is any better evidence than a

14 special asent writins a memorandum as to what the

15 conversation was about.

16 In fact I will'even so as far to say that

. 17 affidavits are better except where you Want to use it to
1

18 impeach somebody.

19 MR. SILBERT: Have you had experience, Just

i 20 from your own because you have now had the opportunity to
|

! 21 work in three different asencies the capacity where the

!

| 22 presence of institutional or company counsel where

l

i 23 employees of the company were beins interviewed ha'd a
|

24 nesative effect on the information received by you as an

'

25 investisator?

_ _ _ . _ _ . _ _ _ . _ - - - _ - - _ _ _ _ _ _ _ - _

____ _-
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1 WITNESS BRUH: On many occasions.

2 MR. SILBERT: Can you Just describe to us how

3 that is operated, how that has occurred?

4 WITNESS BRUH: Well, most of my experience I

5 Spent as I said Pretty Close to 15 years in Criminal

6 investication with the Internal Revenue Service and I

7 worked on many investisations to which included very

8 larse cases, what they Call their larse cases as well as

9 orsanized crime and narcotics cases and I can tell you

10 when corporate counsel came in it had an inhibitins

11 effect most of the time.

12 I saw corporate Counsel Come in and interview

13 ten different witnesses I was tryins to interview. As

14 well as the subject of the investisation. I felt that at

15 times when People were not candid they testified -- where

16 they did speak, they spoke asainst their oWn interests.

17 They didn't realize it at times but similar to the

18 bookkeeper situation as mentioned before.

19 MR. RUEBHAUSEN: What do you do about that?

20 Because it seems to me we're balancine fairness and

21 decency and observance of the rishts of the witnesses

22 on the one hand and the Public's desire that

23 investisations of fraud be Pursued and you meet a

24 situation where it's obvious to you and any reasonable

25 Person that the conduct of the investisation is beins
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1 Jeopardized, chilled, obstructed. The choices that I

2 have heard is You stoP the inquiry which doesn't seem to

3 be carrYins out the Public interest or soins further in

4 the inquiry, settins the witness into a position where

5 the witness sets into more trouble or Perjures themselves
.

6 and You don't set the information. Now are there no

7 other alternatives?

8 WITNESS BRUH: Yes, there are other

9 alternatives. I mentioned counsel before and we don't

10 want the witness to perjure themselves. We want the

'

11 information. We want to know what happened.

12 As I think I indicated before we advise the

13 lawyer that he maY be in a conflict of interest situation

14 in that he maY not be lookins-out for the best interest

15 of his witness.

16 There are different reactions to that kind of

17 meanins. There are also at times or I have Personally

18 said to a witness that he maY want to consider who his

19 attorney is because he's also representins the other

20 Party and at times I hav6 9one to the United States

21 Attorney's and asked him to intervene in contactins the

22 lawyer.

23 MR. RUEBHAUSEN: Have You ever thousht of

24 writins a note to the srievance committee in the

25 Jurisdiction testify l&WYer?

,

_ - - - - - - _ . _ . _ - _ _ - - _ . . _ _-
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1 WITNESS BRUH: No, I am afraid I haven't.

2 MR: RUEBHAUSEN: Or eventually startins a suit

3 in the Court to disqualify the lawyer?

4 WITNESS BRUH: That's why I so to the United

5 States Attorney's office.

6 MR. SILBERT: Any other questions for our

7 witness?

8 MR. FITZGERALD: I would like to.

9 Goins back to confidentiality. You indicated

10 that senerally everybody is treated Confidentially. Do

11 the People that you are talkins to appreciate that fact?

12 Are they told about it at the time you Conduct the

13 interview?

i
' 14 WITNESS BRUH: We don't start off by sayins

15 this is soins to be confidential. As a seneral Policy

16 we do not do that. What we do as I said before we

17 identify ourselVess We show our credentials. We usually

18 explain in reasonable detail as to why we're there and if

19 we see a reluctance or the witness is not candid we

! 20 senerally say somethins like this information is soins to

21 be kept confidential and we may explain to them what

22 that means.

( 23 MR. FITZGERALD: So you do use it as a device

24 to elicit information or discussion?

25 WITNESS BRUH: Yes.

|

|
\

!

l

|
!
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1 MR. FITZGERALD: Are your reports made Public

2 as a routine matter or are they kePt confidential or

3 Private --

4 WITNESS BRUH: Our reports are kePt

5 confidential as a routine matter.

6 MR. FITZGERALD: How about in a criminal matter

7 under the DCIS?

8 WITNESS BRUH: I was referrins to a criminal

9 matter when I was savins that our reports were kept
.

10 confidential.
.

11 MR. FITZGERALD: Do You distinsuish or

12 differentiate between the confidentiality accorded in the

13 criminal investisation and the civil investisation?
I

. 14 WITNESS BRUH: I woul.d Just like to clarify one

15 thins.

16 MR. FITZGERALD: Sure.

17 WITNESS BRUH: We senerally do not do "a

18 straisht waste" if I can use that kind term of

19 investisation because the inspect'or seneral has other

20 arms available to do those investisations and he has

21 auditors for example and inspectors who do that. So we

22 do all the criminal investisations and we do abuse type

23 of investisations where theY're serious abuse.

24 Therefore, I would saY that with very few exceptions all

25 our reports are confidential.

i
'\ -
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1 MR. RUEBHAUSEN: I have one.

2 MR. SILBERT: Sure.

3 MR. RUEBHAUSEN: You maY have said this before

4 and I apolosize if I missed it. But I have the

5 impression that most of the interviewees that You have

6- testified voluntarily and You don't so the subpoena

7 route? -

8 WITNESS BRUH: That's correct.

9 MR. RUEBHAUSEN: I can understand that if You

10 came to me with Your Personality I'd been Willine to

11 testify voluntarily but some investisators Wouldn't.

12 MY question relates to if theY have a lawyer

13 Present is there anY decline in the voluntary interest?

14 Is there a hisher Percentase that once a lawyer is

15 Present that saY we wish a subpoena?

16 WITNESS BRUH: CertainlY if the lawyer is

17 representins someone or somethins other than the Person
,

18 You're dealins with.

19 If the lawyer is representins Just that which

20 have the necessarY I think it larselY de' Pends on the

21 sophistication of the lawyer. If he's not sophisticated

22 he will object to virtually everY 9uestion that the

23 investisator asks or over-Protect or think he is

24 Protectins his client. Asain, it isn't Protectins

25 anYbodY. If he's a fairly sophisticated lawyer and knoWs

.-_ - .__ - . _. - _. _.
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-

1 what's soins on he senerallY Will let the witness so

2 ahead and testify.

3 MR. RUEBHAUSEN: He has senerallY understood

4 that his witness is not a suspect also?

5 WITNESS BRUH: Yes.

6 MR. SILBERT: If that's all the questions,

7 thank You verY much, Mr. Bruh. '

8 (WITNESS EXCUSED.)

9 MR. SILBERT: Appreciate Your willinsness to
,

10 come forward todaY and sive us the benefits of Your views

11 and those of Your asenCY.

12 For the benefit of all of us would You Just

13 identify who You are bY name and Your asenCY which You

14 hold a Position?

15 WITNESS HELTERHOFF: MY name is Hal

16 Helterhoff, HELTERHOFF, and I am chief of the

! 17 white collar crime section of the criminal investisative

18 division and Mr. Rivale who was scheduled is the

19 assistant chief and I am one of his chiefs in the

20 division.

21 MR. SILBERT: This is of the Federal Bureau of
'

22 Investisation?

23 WITNESS HELTERHOFF: Of the Federal Bureau of
i

24 Investisation, Yes.

25 MR. SILBERT: How lons have You had Your

|

|

I
-

_ _ _ _ _ _ _ _ _ _
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'

1 Present Position?

2 WITNESS HELTERHOFF: Just over two years.

'3 MR. SILBERT: Could you describe your Previous

4 experience?

5 WITNESS HELTERHOFF: Yes, I entered as a

6 sPeCial asent in 1965 and was assisned to the Boston

7 office and our Omaha office in Lincoln, Nebraska, for two

8 years and Cleveland, Ohio, for five and a half years. I

9 came back to our Washinston headquarters and went to New

10 Orleans as the assistant special asent and I returned to

11 my Present Position in September of 'S1.

12 MR. SILBERT: Have you had an opportunity, Mr.

13 Helterhoff to review the questions that have been Posed

14 to this advisory committee by the Nuclear Resulatory

15 Commission on questions that relate to the interviews of

16 witnesses that are conducted by its Office of

17 Investisation?

18 WITNESS HELTERHOFF: Yes, I have.

19 MR. SILBERT: Prior to any specific questions

20 that any members of the committee may have, do you have

21 any initial reaction, yourself, or overall comments that

22 vou misht Wish to make with respect to the appropriate
.

23 responses to those inquires?

24 WITNESS HELTERHOFF: No, certainly they're all

25 very aPProPalate 9uestions. I Could tell you that the

\
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1 FBI for the most Part, of course, works criminal

2 investisations, so the limited Part that we have in civil

4

3 investisations of course we have certain rules and I'd be

4 HAPPY to discuss them with You.

5 MR. SILBERT: Could you do that in so far as

6 the rules of the civil investisations are and what Your
.

7 Policies and Practices are?

8 WITNESS HELTERHOFF: Yes, as the FBI we work

9 criminal violations from bank robberies to kidnaPPins to

10 white collar crime investisations. Those are all

11 criminal. We have a very limited number of civil

12 investisations. This civil type i nvestisation Would be

13 like backsround investisations, those appointed by the

14 President for Positions in sovernment with where we do a'

15 backsround investisation or our own employees we do a

16 backsround investisation or for some other asencies.

17 We have some limited civil Jurisdiction in some

18 areas such as like antitrust or some areas like that.
,

19 We also have, like the Civil Rishts Act of 1964

20 where the sovernment can brins a suit, for example it

21 would be a civil action.

22 Now senerally, our rules there are that the

23 advice of rishts, soins back to the Miranda Decision are

24 not required in a civil investisation.

25 I can Jump into this confidentiality issue or I

_
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WITNESS HELTERMOFF

1 don't'want to set ahead.

2 MR. SILBERT: Let's talk Just for a moment on

3 the advice of rishts and the civil matters that can have

4 people violate certain rishts of others, I sather,

5 whether it be antitrust or civil rights under this act of

6 1964. Where You Want to talk to a Person Who maY be

7 suspected of violatins those rishts, not criminal,'

8 Pure 1Y civil, what would be the Practice or Procedure or |

9 rule, if You will, of the FBI with respect to advisins

10 such a Person of his or her risht to counsel?

11 WITNESS HELTERHOFF: First of all for openers,
,

12 there is no rule or requirement to advise them of their

1
'

13 rishts.

!I l
14 Now You could have some borderline situations, -

15 Perhaps. Like the Civil Rishts Act of 1964, not to

16 confuse the issue, but there are certain criminal |

17 Provisions, so if You're settins into that and althoush

18 You're still civil but it misht be leadine toWard some

19 criminal violation there could be a need to -- for the
;

20 advice of rishts. However, that would onlY be in a

21 situation where the Person is in custody, the Person has

22 been under arrest alreadY or that we intend to arrest

23 them at the conclusion of the interview.

24 MR. SILBERT: Those three situations, custody,

25 arrest or intent to arrest after the interview?

,

en we .-,
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1 WITNESS HELTERHOFF: That's risht. Or You

2 misht throw in another one.

3 Wherever the individual's freedom is

4 restricted.

5 MR. SILBERT: That misht be custody?

6 WITNESS HELTERHOFF: Yes, custody.

7 MR. RUEBHAUSEN: Could I interrupt?

8 WITNESS HELTERHOFF: Sure.

9 MR. RUEBHAUSEN: Suppose you were askins the

10 witness at the end of-the interview to Put their

11 testimony under oath or the besinnins of the interview,

12 would that chanse?

13 WITNESS HELTERHOFF: No, we have limited to eut

i

14 an individual under oath, one is misconduct of our own

15 employees or and the other is fraud asainst the

16 sovernment or allesations of fraud asainst the

17 sovernment.

18 MR. SPRITZER: You do, I suppose, fre9uently

19 reduce information to writins and set the witness's

20 sisnature without administratins oath?

21 WITNESS HELTERHOFF: Yes.
|

| 22 MR. SILBERT: But the fact that you do that
t

23 would not have an impact on whether or not you Would

24 advise a Person of the risht to counsel or other rishts?

25 WITNESS HELTERHOFF: That's correct, we would

|

t

.
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?
1 not.

2 MR. SILBERT: Now you were soins to turn to'the-

3 area of confidentiality?

4 MR. SPRITZER: May I ask a further question?

5 MR. SILBERT: Oh, sure.

6 MR. SPRITZER: I understood you to say that you

7 don't so beyond what is required by the Miranda case.

8 That is, you don't sive Warninss and risht to counsel in

9 non-custodial situations as a matter of somethins that's

10 Prescribed by the asency.

11 In situations where a Person may be settins

12 himself or herself involved in Possibly criminal

13 violations do asents as a matter of Practice even on an

14 occasional basis sive advice even thoush there would be

15 no lesal requirement that that be done?

16 WITNESS HELTERHOFF: Generally, no, althoush we

17 do have a rule that an asent on the street that any time

18 he thinks a Person is in a situation where Miranda-

19 warninss misht be required he can do that as his option.

20 You know it could be like this scenario you Just

21 sussested where it looks like we misht arrest this person

22 after this interview then you misht be required to brins

23 out your Miranda warnins. But senerally no because

24 that's the Purpose of our interview senerally to 9et the

25 incriminatins information.
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1 MR.. SCOTT: In the limited civil investisations

2 that are undertaken, I suess I would have in mind not

3 full field investisations, the backsround, but the

4 antitrust or civil rishts inquiries, does it ever develop

5 that a witness would ask to have counsel Present?

6 WITNESS HELTERHOFF: Sure.

7 MR. SCOTT: What is the Practice of the Bureau

, 8 in that circumstance?

9 WITNESS HELTERHOFF: Your talkins about civil

10 investisations?

11 Number one, they don't have a risht to counsel

12 but we do it on a case by case basis. If you have a co-

13 operative witness who only wants to sive you information

'
14 and the witness says the oniv way I am soins to do it is

15 if my attorney can come in we'd have to evaluate it and

16 in most cases we would Probably say, okay, Come on in and

17 we'd conduct the interview. However if we were not

18 settins anywhere --

19 MR. SCOTT: I suppose they Could insist and you

20 wouldn't have any ability to so forward with the

21 investisation or the questionins without the counsel
.

22 there in cases.;

;

23 WITNESS HELTERHOFF: Yes.

24 MR. SCOTT: Does it ever develop in these

25 situations that the individual thinkins PerhaPs that

|

I
1

__ _
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1 somebodY like an employee of a school board or school

2 district or an employee of a corporation that's involved

3 in an antitrust matter, do theY ever ask for

4 institutional counsel like You have the school board's

5 lawyer there or the corporation's lawyer there, is that

6 somethins that creates anY sPecial difficulties?

*

7 WITNESS HELTERHOFF: We would evaluate asain on

8 the basis of the request in the individual matter.

9 First of all like You're sussestins We're not

10 soins to have a corporate attorney demand to be Present

11 if the Person that we're soins to interview doesn't want

12 an attorney Present. So what ue would do is, are You

13 sure You want to interview that eerson and I want to be

14 Present and We Would saY hold it, we are soins to ask

15 that Person and we would saY do You mind this counsel

16 beins Present and theY saY, noi We Want this Counsel

17 Present. Then we would in all likelihood or discontinue

18 with the interview but if durins the interview the

19 attorney said StoP, stoP, stoP, We misht terminate the

20 interview.

21 It depends on hoW manY witnesses are there.

22 Now if You have numerous witnesses, now we're not talkins

23 about the subject of the investisation. If You have all

24 different witnesses who can set information than if we

25 can set the information from other witnesses and that

- . . - . - . .
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1 Person is not helpful we misht not interview them.

2 MR. SCOTT: Have You ever Confronted the

3 situation where you would have an institutional counsel

4 who wishes to represent a number of different witnesses?

5 Does that create anY sPeCial Problem?

6 WITNESS HELTERHOFF: It could. It depends on

7 the situation.

8 Sometimes it's of benefit. Because saY We have

9 numerous individuals to interview about an allesation and

10 You want to do it without perhaPs Publicity because You
4

-11 want to Protect that component because theY're not suilty

'
12 at this stase, there's onlY an allesation and if We 9o to

13 the corporation you misht have a very, very cooperative

'
-14 corporate counsel who says, look,'we want to set to the

!

15 bottom of this. Not only will I arranse the interviews,

16 I will make sure you set all the information, anythins

17 vou want immediately.

!

18 So at that time it misht be very beneficial to

19 Proceed that waY. However we would still ask the

20 individual who we want to interview, do you want the

21 corporate counsel Present or is this your counsel not

22 Just the corporate counsel. You could have the other

23 scenario where the corporate counsel is demandins

24 thines, will not Permit the witnesses to be interviewed

25 or answer the right questions and there we misht have to

l.

, . - - - - . . . , , . - -. .. ,--. . . . - - - - - . -. - - - - . - - _ -
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1 say time out and resroup and there's different a'/enues we

2 could take then. For instance, interview the witness

3 away from their employment. We're here under Title 15 to

4 investicate this matter and they misht say, oh, I am'slad

5 vou came here because I don't' wanh the corporate counsel '

6 to be Present and, you know, here it is. Se there are

7 different ways.

8 MR. SCOTT: It misht be a conflict between the ~

9 interests of the individual and company?

10 WITNESS HELTERHOFF: There very well could be.

11 Of course we'could also so up to the United

12 States Attorney's Office, point'that out to the United

13 States Attorney who -- you know, I'm kind of 9ettins in

14 both areas, this is kind of civil and criminal we're-

15 talkins about here but say the individuals will not talk,

16 will not have corporate counsel. Of course the United

17 States Attorney has the authority to issue subpoenas and

18 then they're in a srand Jury situation and when they're

19 in the srand Jury they don't have the risht to counsel.

20 Of course in the erand Jury when subpoenas

21 are issued there is more potential for Publicity. If the

22 Person asain, we're not worried about Public'ity but we

23 have to walk the line, so to speak to Protect the

! 24 innocent until they actually are found suilty or are
!

! 25 found at least there's sufficient evidence for a charse.
\

.

.

=
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WITNESS HELTERHOFF

,

1 So manY-times Your Corporations s&Y, Well, oh, mY sosh,
,

2 we didn't mean that, we don't want to so that far. ManY

3 times those nosotiations so to the United States

4 AttornoY. The United States attorney misht call the

5 corporate Counsel and saY, okaY, do You Want to do it at

6 the.in'terview or 'do You want to start comins to srand

7 Jury and theY nesotiate it out.

8 'MR. SILBERT: Do You have anY sense in Your
.

9 experience as a field investisator and supervisor, of'
s

10' course, to whether or not advisins a non-suspect would

11 have of a risht to counsel, not the Miranda warnines,{
l'2 that~anYthins You s&Y misht be held asainst You, but

ich simply advisin9 them that havins a risht to counsel

14 Present in the interview would have an inhibitins effect

15. on 'your ability or the investisator's ability to obtain
,

16 information? Do YOU baVe anY feelins on that?

17 WITNESSNELTERHOFF: I don't reallY have anY'

,

f -18 firsthand information or thoushts on that.
~

~ 19 It would hit me thoush that if You're soins to

20 adv' ice the witness of that risht, You know, that witness
;

21 mi9ht saY, hey, wait'a minute, I must have other rishts

22 here too. You knou, he's trYins to tell me all the

23 ri3 hts so.You miUht not be elicitins all the information

24 that You could set.

,
25 MR. SILBERT: Have You had anY experience,

f

_

wp
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L %

s

F)y ; - : -:, . s ..
p 3 ,4 1 Wourself, infwhich -- and\this maY Overlap some in Your

1s- m

where the simple2 response to the' Prior question. --
3

'\.-

's 3 Presence of an institutional Counsel, not a counsel who's

' S; } s ,

7
L tt \ 4 interferrins, You knoW, on erifYin9, but the mere

~
.

.

- . ,
'

1 ,-
,

10. E| Presence of institution counsel, company Counsel, mi9ht
*$ s 1

\ i(
* - - - 6 inhibit the candor Of an employee iN )reSPondinS to Your --

,
,

- 7), that is the investi9ator's questions?,

t 8 'J WITNESS HELTERHOFF: CertainlY, that's'
'

.V

|9 ) certainlY a Possibility. The mere Presence. It sets
4

10 difficult because You Want to do the interview and the

11 m Person bein9 interviewed, if he theY demand a counsel to

,i
12 be'eresent, it's that nerson-who wants it and-their mere

13 Presence'mi9ht but YOu have to resolve the results Of
T.-

14 that interview wit'h the other evidence You have.'

15 MaYbe You'Lll never know but in a lot of
\ i'

16 instances it kicks out,,or imsYbe you know that Person
,

\ '

17 wasn't as candid as he On= she coul d havt been andc

,
'T

18 9eneral l Y 'f90in9 back to the'Otherdinvestidations Of

19 course we have the scand Jury benefit Of havin9 the

20 Person Colhe before the 9 rand Jury and saY We'd like to So

21 over this stabhment a little bit more that You made. In

22 some instarices as I am sure You know from Your own

23 experience is their Presence at the 9 rand Jury and bein9

24 Put under oath,' th@Y mi9ht saY, okaY, here is the story.
,

25 MR. SILBERT: Does the FBI have anY written

-

.

t

i
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WITNESS HELTERHOFF

1 Procedures or Policies that Pertain to the situation when

2 an asent is conductins an investisation of an entity

3 whether it's a corporation or.a union or a Partnership or

4 somethins of that nature and seeks to talk to employees,

5 asents, and counsel for the entity appears at the time of

6 the scheduled interview as to what Procedures, if anY to

7 be followed? Has that ever to Your knoWledse made

8 available Public material such as for example the IRS

9 has. Does the FBI have anY such material?

10 WITNESS HELTERHOFF: Not to that Particular

11 Point. Just alons the lines of when Miranda is necessarY

12 or when warnines are necessarY, but I am not aware of

13 anYthins that would set into that.

14 MR. SILBERT: Just counse1 for third Party, You

15 are talkins to a witness and the counsel also represents

16 another Party appears for the interview. The FBI doesn't

17 to Your knoWledse have anY written suidelines in that

18 specific situation?

19 WITNESS HELTERHOFF: That's risht.

20 MR. SILBERT: So what You are tellins us is the

21 response of the asents is soins to be larselY Case bY

22 case dependins on the attitude of the corporation, of

23 the counsel, their sense of how the witness is

24 resPondins, whether he seems to be candid or not. A

25 whole variety of circumstances?

__ -. _ - .. - . -.
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! .

: 1 WITNESS HELTERHOFF: That's correct.
I

!

2 MR. SILBERT: Is that response left to the

|

3 discretion of the individual sPeCial asents or is that'

4 somethins that he, sPeCial asent, he or she, is likely to
,

|

| 5 review with a supervisor for example?
!

| 6 WITNESS HELTERHOFF: That's correct they Would

7 certainly discuss it with a srouP supervisor. If

|

| 8 necessary, it would so to the sPecial asent involved.

|
9 Many times risht there would consult with the United

10 States Attorney and evaluate the case. In some instances
!

11 it would come back to our FBI headquarters and we would

12 discuss it with the Department of Justice.

13 MR. SILBERT: What's your Policy on taPins of

14 interviews?
,

15 WITNESS HELTERHOFF: We do not tape interviews

i
j 16 in any sreat desree. Our Position is that if an
;

l 17 individual demands that they want their interview taped

[
' 18 we have several conditions uPon which we'll do it.

19 Number one we'll have the recorder in Plain view so
!

20 there's no question that the individual witness knows

21 that it's soins to be taped.

22 We make sure of course that the nature of the
|
|

23 interview is such that it's not forced because you're
|

| 24 soins to approach later here that actually here at the

! 25 in*erview it's clear quality. Afterwards, we want to

;

.. . . 1
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i 1 make sure that we have a chain of custody, We seal the

2 tape and We keep it Just like evidence so that, of

3 course, the tape can't be altered and we do this in verY

4 rare instances.

5 MR. SILBERT: If the witness saYs I will on1Y

6 be interviewed if a tape r9Cordine is made and a COPY is

7 made available to me after the conclusion of the

8 interview, what is the response of the Bureau to that

9 kind of request?

10 WITNESS HELTERHOFF: Well, asain, we would have

11 to see how important the interview is. Such as who is

12 this Person, whY are theY demandins this? If we have

13 what'we consider a verY' hostile witness who is makins a,11
' 14 these demands we maY or maY not do it. We, asain, have

15 to take it on a case bY case basis. We misht at this

16 Point saY in our evaluation and the discussion with the

17 United States Attorney, well, fine, we'll Just set a

18 subpoena and have have You come before the erand Jury to

19 sive Your statement. It Could set verY out of Control if
!

20 You keep taPins all these interviews and we want to make

21 sure that we're fair and we set the correct interview but

22 of course it could be stased bY an individual if these

23 controls are not there.

24 MR. SILBERT: You have covered all the

25 questions on confidentiality, the circumstances under

.

.

(
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1 which the Bureau is soins to srant confidentiality if

2 it's not requested. What is Your standard or usual

3 Procedure in that area?

4 WITNESS HELTERHOFF: Our usual Procedure is

5 we're not in-the criminal area asain, we're onlY in these

6 few several matters but saY a backsround investisation on

7 somebodY for employment, solely, totally civil. What We
, ,

8 would tell the individual, saY an employer, a neishbor,

9 what the case maY be, we would tell that individual,

10 look, we want to interview this Person about.a position

11 in sovernment. You do h av e ,- if You desire, a Privile99

12 of requestins confidentiality and if so we can erant this>

,

13 confidentiality which means that the Person who is

i

14 aPPlYins for this sovernment Job, if later this Person

15 asks under the Provisions of the Privacy Act to see the

; 16 investisation and senerallY this haPPens when theY don't

17 set the Job, but it could of course happen whe,n theY do

18 set-the Job is to see what the People have said. And if

'

19 the Person saYs, Yes, I Want mY name kePt Confidential
,

20 well, that backsround employee who applied for that

21 Position is not soins to set the name of that Person or

22 anY information that misht tend to identify that Person.

!
| 23 Now the question could come uP, well, what if--

24 and let's so back to another area, not a backsround

25 investisation but saY a Criminal investisation where You

i

k_
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1 would want to use it later and the Person says I want to

2 tell you somethins and sives you a complete alle9ation of

3 criminal misconduct under the express Purpose of

4 confidentiality. Well, that Person would not be able to

5 set throush the backsround to the civil investisation

6 access to that information but that material may still be

7 used because if it soes to the criminal. Generally what

8 we do is so back to the witness we expressed this clearly

9 under the Privacy Act in a civil matter but now it's

10 sreater and now we're soins to have to so forward to use

11 this information.

12 MR. SILBERT: Let's say somethins that would

13 come up in your unit, the white collar crime where it's

( 14 common'knowledse you start investisatins a matter you're
,

15 not sure that a crime has been committed it's not like a

16 street crime or a robbery, a rape or a murder.

17 WITNESS HELTERHOFF: Correct.
.

18 MR. SILBERT: So you're conductins an

19 investisation. What is your approach with the usual

20 witness? Do you usually initiate as a routine what
.

21 -- what are your Procedures in that type of settins?

22 WITNESS HELTERHOFF: Well, we have quite strict

23 now Attorney General suidelines in all our criminal

|
'

24 investisations which in effect say that we cannot

25 initiate a criminal investisation unless we have a clear

,
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1 Predication of some wronsdoins and when we have a clear
,

2 Predication of some Wronsdoins, there is at least the*

3 allesed statute that misht be violated. Say it's

4 kickbacks or misht be federal bribery or somethins alons'
,

5 those lines. We know risht away that that's a criminal

6 investisation so there's no requirement to sive
.

7 confidentiality to the person interviewed.

8 MR. SILBERT: I take it that not only is

9 there no requirement but the practice or procedure is

10 that you don't volunteer it?

11 WITNESS HELTERHOFF: In the criminal matters,

12 correct, we do not.

13 MR. SILBERT: What if the witness says I'd like

14 to talk to you asent but I don't want my name used. What

15 happens then?

16 WITNESS HELTERHOFF: Well, we're in a criminal

17 area now with that, okay?
.

18 MR. SILBERT: Yes.

19 WITNESS HELTERHOFF: We would say, we will do

j 20 everythins we can so your name will not surface but we

21 can't suarantee it. We will Protect your name in our

22 reports, however, you have siven us this criminal

23 allesation, we are duty bound to resolve it and you very

24 well could be called as a witness based on what the

25 United States Attorney says. We'll brins it to the

|

,
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.

1 United States Attorney that You Want to be kePt

2 confidential, but we do not have it in our authority to

3 saY, well. You've siven me all this and now You can't in

4 anY waY, You knoW,'be divulsed.

5 MR. SILBERT: What if the witness saYs before I

6 talk to You about anYthins I want to be assured of

7 confidentiality?

8 WITNESS HELTERHOFF: We would tell the Person

9 we can't suarantee it. We will make every effort where

10 it won't be divulsed.

11 Now we have another area where we have our

12 informant Prosram where in those instances -- but that's

13 a real lons Process where we so throush suitability

14 inquiry on the informant and when theY Come uP with the

15 information there senera11Y speakins their names will not

16 be divulsed but everYone there as You well know we could

17 set into a situation like an in cameron type of situation

18 where it would be to a limited desree his name would be

19 mentioned.

20 MR. SILBERT: AnYbodY else have anY further

21 questions?

22 Well, we are most appreciative of Your

23 appearance here today and Your 91 vins us the benefit of

24 Your knowledse and views and experience on this matter.

25 Thank You verY much.

-- _ _ ---. . .. - - . _ _ . ._.
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1 WITNESS HELTERHOFF: Thank You.

2 MR. SILBERT: AnY further business to be

3 brousht before the committee before we recess for lunch?

4 (No response)

5 MR. SILBERT: Let's recess for lunch and we

! 6' will resume at 2 PM.

7 (WhereuPon, at 12:30 P.m. this date,

8 this matter was adjourned, to be

9 reconvened at 2:00 o' clock P'.m,

10 this date.)

11 -oOo-

'.

.
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1 AFTERNOON SESSION

2 (Whereupon, at 2:00 o' clock P.m.,

3 this hearins was reconvened

4 Pursuant to adjournment.)

5 MR. SILBERT: We're ready, if We Can Proceed

6 with this afternoon's Part of the hearins todaY. WC

7 should note that in the notice of meetins that was

8 Published in the F'ederal Resister, there was an

9 invitation extended.to anY Person who wished to Present

10 views at this hearins and to contact our liaison, Mr.

11 Levi. All Persons who expressed anY interest have been

12 accorded the opportunity to appear at this hearins and if

13 there arc anY Persons Present who have not made that

14 interest known even as of this time, who do wish an

15 opportunity to be heard, that invitation is extended as

16 of this moment.

17 In addition, the notice of the meetins also

18 made clear that we would be -- that is, this Advisory

19 Committee would be willins to, receptive to views that

20 were submitted in writins until one week after the close

21 of our business h'ere todaY and wanted to reiterate that

22 asain so that would be known. And that would extend to

23 not onlY Persons who have an opportunity to GPPear here

24 and testify before the committee or would Present there

25 views in writins or those who do not wish to Present anY
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I
1 oral statement but wish to Present views in writins, that

2 opportunity also exists.

3 Is Mr. ShooP here?

4 WITNESS SHOOP: Yes.

5 I have two sentlemen with me.

6 MR. SILBERT: Do You Wish to have them

7 accompany You while You Present Your views?

8 WITNESS SHOOP: Please.

9 MR. SILBERT: TheY're CertainlY Welcome to do

10 so.,

11 WITNESS SHOOP: I have a Prepared statement and

12 if it would be easier for the committee, I will .iust

13 submit it rather than read it all.
1

14 MR. SILBERT: Fine, that would be helpful, we'd
.

15 appreciate that and to start off with, could You identify

16 Yourself sir and Your Present Position and also the

17 people who are here that are accomPanYins You?

f 18 iWITNESS.SHOOP: I am Paul Shoop, a

|
'

19 representative for the International Brotherhood of

20 Electrical Workers on the headquarters staff assisned to

21 the utility department and we're located here in

22 Washinston DC.

23 To mY left is mY immediate supervisor, the

24 Director of The Utility Department, Robert Mcdonald.
.

25 MR. SILBERT: Welcome sir, Pleased to have

.-- -- , . - . . .. - - - . - . . . _ - _ .
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1 vou.

2 WITNESS SHOOP: To my risht is John Counts that

3 is an attorney in our lesal firm.

4 WITNESS COUNTS: C 0 U N T S.

5 MR. SILBERT: And you are most Welcome.
,

.

6 WITNESS COUNTS: Thank you.

7 MR. SILBERT: You wish to Proceed? Would you

8 want to summarize what you have put forth in your

9 ' statement or certain1v feel free to add any matters

10 that are not in your statement as well.

11 WITNESS SHOOP: To try to briefly summarine,

12 the IBEW represent -- we're the labor orsanization with

13 the larsest number of People. Roushiv we have about

14 eisht thousand members permanent 1v assisned to the

15 various Power reactors. In addition, we have tens of

16 thousands of other members from the buildins trades,

17 utility members from other locations in the utility that

18 rotate in an out of the Power reactors and members that

19 are Part of vendors specialty Crews.

20 We have been at the Power reactor since 1957

21 when the DOE facility shiPPins Port came on the scene.

22 The subject under discussion, the investisation of

23 licensee employees Will impact with the labor aereement

24 and it will impact adversely with the labor aereement.

25 Whenever a member would be interviewed, there
|

|

!
s

"

.v.
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1 is a possibility of disciplinary action taken bY the

2 employer because of anY action or inaction that the

3 employee did or didn't do. This is Provided under the

4 terms of the labor asreement or the contract.

ManY employers even thoush it's an inadvertent5 <

6 serious mistake bY the employee will take disciplinary

7 action up to and includins discharse for the action, the

8 inadvertent action of the employee. So when a member is

9 interviewed bY the NRC or anYone else it impacts With the

10 labor asreement.

11 We have had limited experience not with the NRC

12 but with DOE where it impacted with the labor asreement.

13 Essentially DOE's Policies are much the same as

14 the NRC's. In this case, it was a security clearance was

15 required and the individual was interviewed because of

16 drus abuse.

17 At first our business manaser was not allowed

18 to be Present at the interview to represent the employee

19 because he was not lesal counsel.

20 After discussion with DOE the business manaser

21 was allcwed to be Present to represent his member.

22 In this case, the security Clearance Was denied

23 for J ust cause. He had been usins druss, however,

24 because our business manaser was there the employer knew

25 about it, the individual was entered into a drus
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1 rehabilitation Prosram.

2 At this date I don't know whether the

3 individual was transferred to another station. So far as

4 I know he was never siven a security clearance.

5 Under the labor laws, we're charsed, we

6 orsanize the labor union or the local union is charsed

7 with representins members and it doesn't matter whether

8 it's a union member or non-member. We're still charsed

9 with representins the individual. This could be a very

10 costly mistake for the local union not to represent a

11 local member especially when it's challensed in court

12 when the individual says that the local union did not

13 represent him.

14 When we set into situations where our members'

15 are interviewed, this is why we insist that we have our

16 local union business manaser or his desisnated

17 representative there so he's apprised of all the

18 information that's Presented.

19 We've cited a couple of cases that we would

20 like to use as an illustration in our discussion. The

21 Weinsarten Case which says that the individual is allowed

22 to have a union representative Present and at Pacific

23 Bell which is an extension and elaboration of the

24 Weinsarten Case which says that the interviewee has to be

25 apprised of what the investisation as well as what the

. __ _ . - . - _ . . . . - -- - - _ . .. - _ - . -- -- -_
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1 subject matter is.

2 We think that an informal Policy we believe

3 that the NRC has the discretionary Power to have an

4 informal investisation. We will Provide cooperation and

5 will enhance the investisation and will Provide

6 information in a timely fashion.

7 Asain, we, the IBEW here in Washinston are

8 aware of some of the thines that have sone on in the

9 resions, Particularly with the license reactor operators

10 under Part 55. Asain at Utility there was a drus abuse

11 charse asainst the operators at a certain facility. The

12 resion People went in and we don't really know where it

13 happened. Hardnosed attitudes were taken, it could have

}', 14 been our members, it could have been the utility, it

15 could have been the NRC Personnel either sinslY or all

16 three.

17 In that case, our local union, it sot real

18 sticky and our local union Provided lesal counsel for our

19 members who were the reactor operators at quite an

20 expense so they would have lesal counsel durins the

21 interview.

22 So far as I know, this tvee of interview

23 produced no results. All it sot into was Just a bis

24 investisation where we had -- our local union will now

25 counsel with members and the NRC staff was Present.

.,. -- - .-- -- . - - _ _ , . ._. . . - . _ . _ . _ . _ - _ . - , -
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1 These are the type of situations we would like

2 to avoid if we can have less than a lesal formal

3 investisation Policy. They will Produce timely useful

4 results. If the licensee is in timely compliance we

5 would like to see the licensee set back into compliance.

6 Certain1v we don't condone any willful act of

7 our member by most of the thines that the NRC

8 investisates are non-compliancy which are in the interest

9 of the Public health and safety and more important our

10 members are at those stations, it's very imPortant to

11 their health and safety, they're soins to be the first

12 one effected. So we want to see the licensee back in

13 compliance and we believe that a less than informal

14 Policy toWards investisation Will insure this.

15 Now to back up this statement we cite the

16 srievance arbitration Procedure under the labor

17 aereement. Which is a formal asreement under the

18 contract but it's less than a strict lesal Procedure we

19 think this enhances the investisation. It is fair to the

20 interviewers, the interviewee, and of course the

21 licensee.

22 MR. SILBERT: Mr. Shoop, may I ask this

23 question: The Office of Investisation of the NRC

24 receives some information from whatever source, an

25 anonymous tip or some other source of information that a

(
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1 licensee is not in compliance and theY Want Want to

2 initiate an investisation part of which maY be lookins at

3 documents but also Part of which maY include intervieWins

4 the various witnesses, and it's at a union Place where

5 Your union is orsanized or represented. What Procedures

6 are You recommendins the Office of Investisations should

7 Pursue with respect to their wantins to come in and set

8 information and ParticularlY if theY Want to set

9 information quicklY?

10 WITNESS SHOOP: All risht. The Procedure that

11 we have represented in there is 10 CFR 19, which 19 is

12 the obstruction of workers. The section You're lookins

13 at is -- let me find the Pase for You. That's on Pase

14 four.

15 MR. SILBERT: Risht.

16 WITNESS SHOOP: This is the walk around, the

17 safety inspections verY similar to OSHA. Under eart 19

18 it recosnized that a representative of the employees Can

19 be there. However 19 says that the union representative,

20 if there's a union representative, he has to be an

21 employee of the licensee. In manY cases our business

| 22 manasers are fulltime representatives and are not

23 employees of the licensees.

24 In those cases where we have raised the
|

| 25 question on the Part 19 walk around, we have been denied
i
t

!

A
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.

1 Permission to have the union representative there who is

2 not a licensee employee.

3 In many Cases the business manaser is 9oins to

4 be followins the srievance from the first step on up,

5 throush arbitration. He is the one -- and especia11v if

; 6 he's not a licensee employee, he is not soins to be

7 intimidated by a lot of the Procedures. He is in a

8 better position to represent our local union member.

9 And, asain, the bottom line for us is the lack of

10 representation charses that can be brousht asainst our

11 local People.

12 Our local union business manaser has to be

13 aware of what's soins on. In an investisation everyone

14 at the NRC for non compliance where they interview our
,

15 member is soins to impact the labor asreement. We know

16 this. We have a DOE case. We had some with suspected

17 sabotase and we had some with the Part 55 reactor

18 operators.

19 MR. SPRITZER: Are you askins, Mr. Shoop then,

r

20 that prior to interviewins any union member that the

' 21 investisatins officer notify an official of the union?

22 WITNESS SHOOP: We would like for the local
.

23 union business manaser to be Present durins the

24 interview. Asain, we're citins the Weinsarten and
;

25 Pacific Bell which are only applicable to labor law.,

|
;.

w.

:
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1- MR. SPRITZER: That means, I take it, that you

2 believe the business manaser should be siven advance

3 notification?

4 WITNESS SHOOP: Pacific Bell does sive the

5 notification in the subject matter.

6 MR. SCOTT: Do I understand you, Mr. Shoop

7 that one of your Principal concerns that after the fact

8 the union not be charsed with a failure to represent?

9 WITNESS SHOOP: It would certainly be after the

10 fact, yes.

11 MR. SCOTT: Is that one of your Principal

12 concerns that underlie the need for this advance notice?

13 WITNESS SHOOP: That's one of our Principal

14 concerns, yes.

]
15 MR. SCOTT: Presumably We're dealins with a

16 ranse of situations, some of which the members is himself

17 or herself Potential subject of some disciplinary

18 action.

19 The other in which the union member may simply

20 be a witness may have information and there may have been
:
i 21 no contemplation that that Person will have visited on

22 Present at this interview? Does it differ whether we're

23 dealins with someone who is a Potential subject of

24 disciplinary action or a simple fact Witness?

25
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1 WITNESS SHOOP: The fact witness could be a

2. subject of disciplinary action dependins on what is

3 brousht out by the facts. If you are familiar with a

4 Power Plant, whether it's fossil, nuclear or hydro or

5 whatever. Even thoush there are five hundred on the

6 staff it's a fairly small Place. Everyone knows what's

7 soins on. There Probably would be no surprises of

8 what's soins on in the investisation because People are

9 there and they have a sood feel for what's soins on.

10 Even thoush there's confidentiality between the

11 NRC People, there's enoush information that has to be

12 made Public that the emPlover is soins to make some very

13 likely suesses and Pinpoint the individual or individuals

14 involved. The witness could have inadvertent 1v done;

15 somethins that could have contributed to the non-

16 compliance also and it would be brousht out under

17 investisation.
,

18 MR. SCOTT: So it's your concern that even

19 thoush somebody at the outset misht not be a subject that

20 in the Process of 9ivins evidence that he or she may

21 inadvertentiv implicate themselves?

22 WITNESS SHOOP: Yes, because these so often so

23 off on fishins expeditions. Most of our People When You

24 talk to them, they're very unsophisticated, theY say

25 thines when they shouldn't say anythins at all. Just

(
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1 inadvertently theY Place themselves in these Positions

2 durins interviews.

3 MR. SCOTT: Is the union's risht to have a

4 representative present durins a questionins session, is

5 that an independent risht in Your J udsment or does it

6 depend upon the wishes of the effected employee? In

7 other words, are You Contendins that there should be a

8 risht on the Part of the union to be Present irre-

9 sPectative of the wishes of the employee?

10 WITNESS SHOOP: If the employee so choose not

11 to have our union representative there and he made it

12 known to us and everYbodY else then we certain1Y could

13 not brins charses that he was not represented. This

14 would put us in a much more favorable lisht. We have had
.

15 cases where our local union has provided counsel for the

16 Part 55 operators. TheY did not want the union counsel,

17 theY Went out and sot their own counsel and this was fine

18 with us. However we had the People there to represent

19 them and asain, theY can't brins the charse of non-

20 representation.

21 MR. SCOTT: Is it Your experience now that -- I

22 am not sure I understood Your earlier testimony. When

23 the employee is beins questioned bY the employer, is it

24 currently the case that representatives of the union are

25 routinely Present under the Weinsarten or whatever is
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|

1 that the case?

2 WITNESS SHOOP: Weinsarten applies to the labor

3 laws and we're Just usins this as an example.

4 MR. SCOTT: And You want to extend that to NRC

5 inquiries?

6 WITNESS SHOOP: To keep the informal thinss so

7 it does a couple of thinss. It Produces useful

8 information for the NRC, it Protects our members and of

9 course we're interested in the same thines that You are,

10 and the licensee is interested in the same thins, he

11 wants to set back in with compliance and we're all

12 interested in compliance, for the hea.lth and safety of

13 the Public.

14 MR. SCOTT: Are You now routine 1Y Present at

15 NRC questionins of Your members?

16 WITNESS SHOOP: In the case of the Part 55 the

17 operator, our counsel is there. Not our business
'

18 manaser.

t

19 MR. SILBERT: That's the drus investisation to

20 which You earlier referred?
|
,

21 WITNESS SHOOP: That's the drus investisation.

|

| 22 In the case of the DOE which asain was another

23 drus case, DOE said Yes, after disCunsion, Yes, the
,

!

24 business manaser could be Present.

25 MR. SCOTT: What about simply a routine NRC

. - - - -
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1 in9uirY? You know, a canvassins of all employees to trY

2 to fisure out what happened, whY somethins went wrons

3 . where there's not a focus on anY individual misconduct?

4 Is it now the case that the union is routine 1Y eresent

5 when each of those employees are 9uestioned?

6 WITNESS SHOOP: From our experience, there a.re

7 no innocuous interviews but theY Can start out that

8 waY. However, once the individual has said somethins,

9 now he's on the record with the interviewee and

10 everYthins else. You know, it's verY difficult. So what

11 misht start out as a verY experienced interview can lead

12 him far astray --

13 MR. SCOTT: That's not the question. Whether

14 theY're innocuous or not, is the union present?
.

15 WITNESS SHOOP: If there's Possible

16 disciplinary an under Weinsarten then, Yes, he can

17 request his union representative there.

18 MR. SCOTT: Even when it's NRC doins the

19 questionins?

20 WITNESS SHOOP: Asain, I am usins Weinsarten

21 which is labor law and usins an extension. If NRC were

22 to do it and You were to adopt the same Policies

23 essential 1Y that's under Weinsarten, if our member felt

24 there was Possible disciplinary action PossiblY could

25 request a business manaser.

_ . _ . _ _.
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1 MR. SCOTT: But that doesn't happen with the

2 NRC?

3 WITNESS SHOOP: Not with the NRC.

4 MR. SPRITZER: In so far as your union

5 satisfyins the requirement for union representation of

6 its members, wouldn't that be satisfied if the

7 interviewee were notified that he could appear With

8 counsel or with a representative?
.

9 WITNESS SHOOP: That would be satisfactory with

10 us.

11 MR. SPRITZER: You asked for somethins more if

12 I understood it. If the barsainins representative be

13 notified in advance and I am askins you why wouldn't that

14 -- your Point be satisfied if the individual were

15 notified?

16 WITNESS SHOOP: Yes, because the individual

17 can--and it could be a member or a non-member that

18 could say, look, I don't want the union representative

19 there. However, we would -- if we were challensed on a

20 nonrePresentation Case we had been on very firm case and

21 this is what we are seekins. We have no problem with

22 that. But the individual, he has the risht or Privilese

23 to have an union representative --

24 MR. SPRITZER: Or not?

25 WITNESS SHOOP: -- or not, dependins on what he

1

_. _ __ . -_ __
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1 thinks.

2 MR. SILBERT: Have You had an opportunity to

3 read over the list of questions that the NRC Posed to

4 this commit tee to respond to?

5 WITNESS SHOOP: Yes.

I 6 MR. SILBERT: BY anY chance, have You had a

7 chance to review some of the materials that have

8 Previous 1Y been submitted? SpecificallY the letter from

9 Mr. Kharnoff and Mr. Hickey to the chairman as the

10 Chairman of the Resulator Commission expressins some

11 concerns about the investisative practices of the NRC?

12 WITNESS SHOOP: I have not read the Kharnoff

13 letter. I went throush the transcripts and 49ain this is

14 whY we have our lesal counsel with us because it sot --
'

15 the lesal Procedures sot Pretty strict risht off the bat

16 and this real1Y raise had some flass, storm sisnals for

17 us. If You'd like to address it to John.
,

18 MR. SILBERT: I am not soins to be askins a

19 lesal question. I'm sure if You read throush the

20 transcript You saw that there's at least an interest on

21 the Part of the licensee counsel--that is the counsel
,

t

22 representins the licensee--to have an opportunity to be

23 Present and ParticularlY if each Person to be interviewed

24 is advised of risht to counsel and often times the onlY

25 available lesal counsel at the site misht be company

't

_ -_ . _ __
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1 counsel.

2 What is your View toWard Presence of company

3 counsel at the interview of one of your members?

4 WITNESS SHOOP: This is the concern that we

5 have that we want a union representative there.

6 Asain, can you really insure confidentiality

7 when you have the,other side, the other side of the

8 barsainins table from us is the emPlover and if the

9 emPlover is Permitted at the interview and We're not,

10 asain, a lot of facts are soins to be brousht out to the

11 emPlover Whefe We're soins to impact with the labor

12 asreement.

13 We have some Problems with the other side's

2 14 counsel rePresentins our members.

15 MR. SILBERT: Let me Just Pursue that a

16 moment.

17 You object to the company counsel beine Present

18 if your representatives, union representative, be it a

19 lawyer or business manaser, is not siven an equal

20 opportunity to be Present?

21 WITNESS SHOOP: Yes.

22 MR. SILBERT: What is your view as to whether

23 or not -- or to rephrase it. Do you feel that only your

24 representative should be siven the opportunity to be

25 Present? By that asain whether it be lesal counsel or'

(

| __
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'

1 business manaser and company counsel should be excluded

2 or -- is that Your Position?

3 WITNESS SHOOP: No, we have not said that. We

4 did not address it and we have not said it. If we have

5 the risht to be Present we then would assume that the

6 other side also has a risht to be Present.

7 MR. SILBERT: In other words so that the NRC

'

8 would be conductins it's interview, at least at a Place

9 where you are the barsainins representative, of both

10 members and non-members with both a representative of the

11 union Present and if company counsel wishes to be

12 Present, their beins Present as Well?

13 WITNESS SHOOP: Yes.

14 MR. SILBERT: What do You think would be the

15 effect of that on the candor or willinsness of the

16 employee to Convey full and Complete information to the

17 NRC investisators?
4

18 WITNESS SHOOP: We have oniv had three cases

19 that have come to our attention here and the first one

20 with the DOE, it obviouslY resulted in a lot of Candor

21 because we had the business manaser, 'the effected members
4

22 and of course DOE representatives and I don't-{(now

23 whether manasement people were there but they certain1v

24 knew what was soins on.

25 MR. SILBERT: The interview room could set a
,

i

, _ - . - .
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1 little crowded wouldn't it?
~.

2 WITNESS SHCOP: Yes. In that case we thousht
-

,: S it worked out verY satisfactorily. The security
- ,

,

' 4 clearance was not issued because of the seriousness of .

5 charse, drus abuse. The employee Was entered into a
~

1.
~

6 rehabilitation Prosram because this is what the contract

7 Provided for. And, of course, asain, in this case DOE,

8 the operator was back in the sood sraces of DOE. In the,

9 other case with the Part 55 operators on a similar drus

10 charse we think that that was Just a donnybrook and

11 nothins useful came out of it.

12 MR. SILBERT: Are You able to attribute anY

13 reason to that in the manner in which the interviewins

14 process ~Uas Conducted, ParticularlY With Presence of

15 company counsel or Your representative or--

16 WITNESS SHOOP: Before it sot to the Point

17 where theY' interviewed People I think some positions were

18 locked in concrete out in the field and it's verY

19 difficult to know what's soins on out in the field unless

20 You're out there. .TheY onlY tend to tell You what theY

21 think You ousht to kno'.w

22 MR. SCOTT: Mr. Shoop -- excuse me.'

23 WITNESS SHOOP: Some hard Positions Were

24 taken. Our members who have reactor operator's license

25 under 55 were told, look, now Your license is soins to be
!

.
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*

- i

1 vanked here if you don't)'do this and' don't do that.''

, ,. . .

2 All risht, risht'away these people are scared.
i

i

3 This is a livelihood. tThey're the best Pavins jobs in

| \
'

4 the plants. They're Good-at what they're doins but
4

4 . 5 when youisay you're soins to take that' license, they know
i

~

,

6 what it means, i t means l'oss of empl oyment. So positions

weretaken,fardnosepositionsand I think it was7

8 unfoundid allesations, Jui t here it is, so-and-so usins
\.

~

, ,

9 druss. '

j
,

In a. third case,thore was another one where it- t - 10 '
<

- ( , ~.
'

- 11 was ProbablY Crim'inal, anOther Utility, ProbablY involved

12 sabotase, the FBI did~the investisation. Asain, hard'

6 -
-

13 Positions were taken and the hard Position said, all

14 risht, we're finally done, we're soins'to use PolysraPh

15 and in a particular state a PolysraPh was not allowed.

16 unless the Particular individual volunteered. In this

- 1'7 case the individual did not volunteer to submit to the

18 Polysraph so nothins came of that investisation. I think

19 if you have cooperation you Could set a lot more useful*

'20 facts out of it. '

,

21 MR. SCOTT: You contemplate a Situation where

22 the questionins would take Place in the Presence of union

23 representatives and'a company representative. In your

24 Judsment, shouId the effected emptovee have the risht to

25 exclude either or both of those representatives?

(
.

4

9

a
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1 WITNESS SHOOP: I never looked at, the other4

2 issue from the attorneys--from the other side.
-

3 MR. SCOTT: What if the employee said, I don't

4 mind. In fact I'd like to have the company's counsel

5 here with me when NRC is askins me questions but I don't

6 want those union People here?

7 WITNESS SHOOP: If he requests asain we'd

8 rather have the union People or union Counsel but saY he

9 opted for the company's Counsel and You set into a whole

10 host of questions but let's saY that he wanted non-

11 representation. He has been advised he could have his

12 local union or union counsel present. That's his

13 option. OkaY he opted not to do that. In this case he

14 saYs he has his own counsel and it's manasement counsel

15 and in that case as far as representation we're off the

16 hook. I don't think it's a sood practice for it to

17 occur.
.

18 MR. SIL3ERT: Is that likelY to occur?

19 WITNESS SHOOP: Yes, I can conceive of this

20 haPPenins because asain we have not discussed this with

21 our local union business manasers. We're in the field

22 and it's hard to know what's soins on until after the

23 fact. In some cases dependins on where it's at it could

24 well be that our member would opt for company Counsel

25 rather than the lo' cal union.

,-

_ _ - -
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1 It could well happen this way.'

2 WITNESS MCDONALD: If I may.

3 MR. SILBERT: Yes, feel free and also Mr.

4 Counts.

5 WITNESS MCDONALD: Mr. ShooP refers to a non-

6 member, it could be a risht to work state or a

! 7 municipality where we represent the srouP but not the

8 member. It could be that Particular situation where he

9 would rather have the employer's counsel or whatever for

10 his Personal Purposes.

11 MR. FITZGERALD: Someone represents someone

12 under I suess this Weinsarten proceedines does he

13 represent the individual Primarily and soleiv or does he

i 14 in any Way represent the union manasement or the union as

15 an entity?

16 WITNESS SHOOP: He's there to represent the

17 union as an entity because under Weinsarten it's

18 impacted under the labor asreement. There has been a

19 charse that would result in disciplinary action, so he's

20 there to represent the member because of the breach of

21 the labor asreement.

22 MR. FITZGERALD: But he's also there to

23 represent the union itself?

24 WITNESS SHOOP: He's there'to represent the

25 union because a lack of representation would be a charse

-
-, _ _
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1 asainst the local union.

2 MR. SCOTT: Are we talkins about two different

3 an observer to see what is soins on because this will

4 effect both the union and the company. On the one hani

5 are we talkins about that and on the other hand the

6 individual's risht to have representation to have his or

7 her interest looked at?

8 Are these two separate thines that You think

9 should be accommodated in this interview? In other

10 words, have You a risht to see what's soins on because

11 You're the union than and You have a risht and the

12 individual has a risht to be represented, is that what

13 we're talkins about?

14 WITNESS SHOOP: Yes.

15 WITNESS MCDONALD: We're saYins that we're here

16 to rePre.sent the individual to the best of our ability

17 and to do this we have to to know the basic facts to

18 do it, I think in 99 Percent of the cases it is risht.

19 We're verY concerned at what is brousht out at the onset

20 of the interviews. It's the same thins that developed in

21 the Weinsarten Decision that in manY, manY cases the

22 individual even thoush he requested was denied union

23 representation and so You start out at a verY innocent

24 investisation developed into the most serious penalty in

25 employment and that's beins discharsed and this is whY

|

- - . _ - -
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1 Weinsarten developed and the same thins as we're sayins

2 in the NRC investisation is that some Place alons the

3 line it may so from a very simple witness-tvee of

4 questionins into somethine much more serious and this is

5 the whole basis of our --
o

6 MR. SCOTT: Since there's a potential for

7 scavity you have sot to err in the side of more

8 Protection is that what you're sayins?

9 WITNESS MCDONALD: Yes, and it's up to the

10 individual to make the request. We're not savins that if

11 he so decides to not ask for union representation or not

12 to ask for an attorney, that's his decision.

13 MR. SILBERT: But is it your situation that

14 when the NRC investisator appears on the scene and wants<

15 to question any member or members, that he should advise

16 the member at the outset of the interviews that he has a

17 risht, he or she has a risht to counsel or other

18 representatives includins a representative from the union

19 or let me rephrase the question rather than ves or no.

20 What advice should be siven at the outset of

21 the interview in your view to a member when an NRC

22' investisator appears on the scene?

23 WITNESS SHOOP: I think that should be very

24 easy which is Part 19. All you have -- it's not that

25 easy to put anythins into it, but Just clarify it by

'(

.- --.
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1 addins a ParasraPh to 19.

2 MR. RUEBHAUSEN: To what effect?

3 WITNESS SHOOP: To the effect that the

4 interviewee has the risht to have his local union

5 representative and/or Counsel.

6 MR. SILBERT: I am talkins about initial advice

7 to the representative. That should be included in the

8 advice. When the NRC investisator appears on the scene

9 and wants to talk to a member, an employee?

10 WITNESS SHOOP: Yes, I would have to assume

11 that under Part 19 on a walk around where he doesn't come

12 in and saY, okaY, union, if there's an employee here

13 who's a union representative You Can be a Party to this.

14 The request has to come from us on1Y it's in 19. 19 saYs

15 that we have that risht to have an union representative

16 Present. It's verY restricted. It's too restrictive for

17 us. We'd rather have a business manaser than a site

18 Person.

19 MR. SCOTT: But in addition to whatever is

20 Promulsated and included in Part 19 or anY other

21 resulation, when the NRC investisator shows up on the

22 scene and is about to address the employee should the

23 investisator at that J uncture sive verbally to that

24 employee some advice about his or her risht to have a

25 representative, includins an union representative, and if

( '

|

|

i
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1 so what would an appropriate verbal formulation of that

2 advice be?

3 WITNESS MCDONALD: I would say in response to

4 that, it would be most desirous to have the NRC

5 representative advise the individual of, you know, either

6 havins union representation Present or lesal counsel

7 whichever he so desires. How it's done, I think the'

8 best way is to have a sisned statement that he was

9 notified but now we're settins back into formalities.

10 How it's acomPlished I think would be --

11 WITNESS SHOOP: Part 19, a notice in Part 19, I
1

12 think, would sive us another mechanism we can do, we can>

13 do this with our People and We Can let our business

14 manasers know'this is what is expected of this. The most-

15 desirable is, yes, if the interviewer would read it

16 however that might not be the best of the real world.

17 A notice in Part 19 misht be sufficient. If

18 it's in 19, we can inform all our members of what haPPens
;

i

| 19 in the case of an interview by the NRC interviewer.

t

! 20 MR. SCOTT: One of the thines we've heard from

21 a number of representatives of various investisative

22 units is that the mere statement of a risht to a rePre-

23 sentative, esPeCially a risht to counsel has an adverse

24 impact on candor and forthcominsness.

:

i 25 Is that somethins that you can address in terms

.

L

f
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.

' 103
WITNESS SHOOP, MCDONALD AND COUNTS

,

1 of your experience?

2 WITNESS SHOOP: Usins or soins back to our

3 experience Just under the labor anreement, the contract,

4 we have all kind of investisations bY the employer and

5 our member who is an employee and our business manaser

6 and we set the facts from our men,bers. Most of them are

7 quite candid, saY cooperate with us. You set the

8 occasional Person who is not soins to sive You anYthins,

9 but most of them cooperate with the type investisation

10 under the labor asreement. This is the type of thins we

11 like to see extended to the NRC interviewees.

12 There's no reason whY it shouldn't because

13 we're after the same thins, You and us and the licensee.

i 14 We want return to compliance and we can on1Y do this if

15 we have cooperation of our members who misht be a

16 witness, who misht have Participated in somethins.

17 Let's saY that I inadvertently did it and I

18 hear this haPPens all the time with the FAA. That theY

19 inadvertent 1Y do it. TheY have turned themselves in,

20 theY have some type of Protection. I don't know whether

21 this is Just in the real world or whether theY're J ust

22 tellins us this. But this is the type of candor that we

23 need or if the individual has or that the individual has

24 to have representation. There's soins to be disciplinary

25 action dependins on what the case is, we know that, and

i
~,
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1 the individual has to have some representation so he's

2 Protected and we think that these informal Procedures are

3 soins to set, yeah the individual, he misht have a letter

4 in the file rather than a discharse. We would rather

5 have him see a letter in his file rather than a

6 discharse.

7 MR. SPRITZER: There's no reason why at the

8 Present time, of course, is there, any reason at all that

9 vou can't inform all of your members that if at any time

10 any of them is called by the NRC, by an NRC investisator,

11 be advised that they're not under any compulsion to

12 appear. We think you should cooperate but we recommended

13 to you that if you are called you consult with union

14 counsel or your union representative.

15 WITNESS SHOOP: This sets back where if we take

16 this Position, if the IBEW takes this Position and so

17 informs it's business manasers, as a result you'll set

18 nothins out of any-investisation and this is what we

19 don't want. Okay? If it's a reason of non-compliance,

20 we want to set the licensee back into compliance. We

21 want to Cooperate.

|
22 MR. RUEBHAUSEN: Why would you set nothins out

23 of the investication?

24 WITNESS SHOOP: Because if I have the risht to

25 dummy uP I Will dummy uP.
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1 MR. SPRITZER: You do have the risht.

2 WITNESS SHOOP: But the real world out there is

3 different than it is in Washinston.

4 MR. RUEBHAUSEN: The sussestion wasn't that you

5 dummy uP, the sussestion Was that you tell vour employees

6 or your union members that they merely advise the

7 business manaser whenever there's an investisation then

8 vou can discharse your concern which is real and inherent

9 that you have an oblisation to represent them.

10 WITNESS SHOOP: The union business manaser

11 can't discharse it because unless he's counsel, he can't

12 be at hearins. We know this because we Just had the case

13 with the 55.

14 The local member did so hire counsel. Yes, he

15 can be Present. If we have, look, have you the risht to

16 remain silent, they're very sophisticated out there in

17 the fact that they're soins to remain silent and again

18 vou're not soins to set anythins out of this interview.

19 Which is what you don't want and we don't want. If there

20 is someone out there usins druss which is soins to effect

21 us out there, he's soins to hurt other People risht on

22 shift before the seneral public.

23 MR. SPRITZER: You want your People advised

24 that they have a risht to a lawyer but you don't Want
!

25 them advised that they have a risht to be silent?

.

t

!
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1 WITNESS SHOOP: No, what we want is where our

2 b'usiness manaser can be present at the-interview to

3 observe what's soins on. We think that this is where the

4 Person will cooperate, You'll set the useful information

5 that You need, we'll have the information to Protect the

6 individual under the terms of the labor asreement.

7 MR. FITZGERALD: The union representative would

8 counsel the person who maY have used druss to tell the

9 NRC investisator this because of the concern for settins

10 this out on the table?

11 WITNESS SHOOP: The union representative is

12 soins to be there as an observer. He's not soins to be a

13 Party to the Proceedines.

14 MR. FITZGERALD: He's not soins to be

15 representins the individual.

16 WITNESS SHOOP: He's there representins the

17 individual.

| 18 MR. FITZGERALD: Well, in rePresentins the
!

19 individual, is he soins to be providins advise to the

20 individual in the situation that You're describins that

21 the fellow should tell us about the drus usase?

22 WITNESS SHOOP: Let's look at that before the

23 drus user in the DOE case sot into the conference, he

24 knew well what was soins on. There was dialosue between

23 our local union business manaser and the member as to,

1.
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1 okaY, what should we do here? Because we knew that's

2 sood for discharse. In this case the employer said we're

3 soins to put him into a rehabilitation Prosram. Other

4 people have interviewed for this and theY made a

5 statement throush arbitration.

6 MR. FITZGERALD: Are You talkins about makins a

7 case to a formal body as to what the outcome should be?

8 An investisation conducted in front of a decisionmaker

9 that's soins to determine whether discharse or

10 disciplinary action --

11 WITNESS SHOOP: The discharse is not soins to

12 come from the NRC. The onlY Possible WaY You Can effect

13 a discharse is what Your findinss are and what theY are --

' 14 let's saY it's an operator, Part 55 and let's saY the NRC

15 is soins to revoke Your license and there's Pretty sood

16 reason whY it's soins to be revoked and that Could be the

17 NRC. Let's cay it's not a license. You are not soins to

18 be the one to discharse, it's soins to be our employer.

19

20 As a result of Your investisation, what has

21 been brousht out durins Your investisation is soins to

22 take the disciplinary action asainst our member under the

23 terms of the labor asreement. To represent the

24 individual under the labor asreement we have to know all
,

25 the facts that are in the case. Whether it's drus

,

s
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1 abuse. Now it can't so in where the interview -- it's a

2 star chamber and then we're faced with disciplinary

3 action and we don't know all that's soins on out there.

4 We have to represent the member and an extension of the

5 Weinsarten is the closest thine that we can come uP with

6 so that we have fair representation.

7 We have one other Problem with the licensee
.

8 employees.

9 As I mentioned in mY brief summary our

10 membership crosses the whole spectrum. We have members

11 that are in the buildins trades that work for

12 subcontractors that are not licensee employees. We have

13 vendor specialty Crews that are for a subcofstractor and

14 are not licensee employees and we have some Problems

15 where we treat IBEW members differently Just because of

16 whether theY're a licensee employee or a non-licensee

17 employee.

18 MR. SCOTT: The non-licensee employees are

19 treated more favorably in terms of NRC

20 WITNESS SHOOP: Let's saY We have tWo Witnesses

21 and theY're both IBEW members at a site and we have

22 buildins trades and untilitY employees. The betildins

23 trades have more seniority than the plant People. Let's

24 saY theY Witness an event that led to non-compliance,

25 let's saY theY're noth CooPeratins or theY're both

.

, - . . - , - ,
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1 willins to cooperate.

2 As I understand the Advisory Committee's

3 recommendation's to be based on licensee employees. That

4 would mean our member utility employee, he would be

5 interviewed, the non-utility employee or member from the

6 buildins trades would not be interviewed because he was

7 not a licensee employee. And we have some Problems with

8 this.

9 MR. SILBERT: Well, I'm not so sure there's anY

10 sussestion that if the NRC would c'onduct an investisation

11 that those People would be off limits.

12 MR. RUEBHAUSEN: To the contrary, it Was

13 explained that the NRC misht so to motels and local bar
,

14 tender and others.

15 WITNESS SHOOP: We have another Problem with

16 the bars. When we made headlines we have had this type

17 of situation and we'd rather You did not do that.

18 MR. RUEBHAUSEN: Dor't a "You" to me.

19 WITNESS SHOOP: NRC.

20 MR. RUEBHAUSEN: I Plead to some confusion. As

21 I understand it would You like an opportunity for Your

22 business manaser to be Present at anY interview of one of

23 Your members, is that Pisht?

24 WITNESS SHOOP: Yes.

25 MR. RUEBHAUSEN: Then the next question is can

s

__ _ _ _ _ _ _ _ _ _
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'

i that opportunity be Provided by some method of notice to

2 the union? In short, if you sot notice of an interview

3 or a series of interviews that were to be conducted

4 wouldn't that sive you the adequate opportunity for your

5 business manaser?

6 WITNESS SHOOP: If we had notice, yes. There's

7 all kind of mechanism. We were siven the best in the --

8 MR. RUEBHAUSEN: In many ways that notice is

9 better because you knoW before the interview takes Pl&Ce

10 vou can take all the Protective measures you Want and'if

11 I heard you if the union member decides he doesn't want

12 the business manaser you won't object because you're

13 relieved of your oblisation to representation so that

14 would be one of the issues before us is what is the best

15 method of sivins the appropriate notice to the People who

16 are entitled to such notice.

17 WITNESS MCDONALD: If I may I think Paul in his

18 last statement, he was sayins that even thoush this

19 committee is charsed with the employee of the licensee we

20 kind of extended our testimony to include the buildins

21 trades Person, the itinerant worker.

22 MR. SILBERT: Contractor and subcontractor.

23 WITNESS MCDONALD: The same principal Would

24 APP 1v.

25 WITNESS SHOOP: The scope of the committee is

i
*

_ _ . _ _
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1 very narrow, it's J ust a licensee employee.

2 We really have, if you're soins to investisate

3 people whether they're witnesses oi' involved in these

4 incidents it doesn't really matter to set useful

5 information. I think you narrowed the scope that

6 raises some problems with us if they're Just licensee

7 employees, because we have members who are not licensee

8 employees and we're havins a second class citizen.

9 MR. SILBERT: You want equal treatment for

10 all?

11 WITNESS SHOOP: Equal treatment, yes.

12 MR. SILBERT: Mr. Mcdonald do you wish to

13 add anythins?

14 WITNESS MCDONALD: No..

.

15 The oniv comment I would make is that as far as

16 notification soes, we would, if this, say, the NRC did

17 asree that local union representative should be Present

18 would be that it would be our responsibility to desisnate

19 a person at the work sisht more than likely that would be

20 the representative of the union.

21 I am thinkins of the Problem that Could arise

22 and the question that arises where we may have one

23 business manaser with 15,000 members and maybe three or

24 four nuclear stations, and we certain1v don't expect the

25 NRC ourselves to be tied up. We would say that Paul

.. , , _ _ - - _ _ _ - - - - - _ _ _ _ - - _
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1 ShooP Who is, for a better term, chief steward at a

2 particular nuclear station he would be the union

3 representative. There wouldn't be somethins that you

4 would have to wait days to set a representative there or

5 somethins like that. We don't expect, nor do we expect

6 it under the Weinsarten, the same Principal Would EPPlv.

7 MR. SILBERT: Mr. Count?

8 WITNESS COUNTS: I have nothine to add.

9 MR. SILBERT: Gentlemen, we certain1v

10 APP'reciate your takins the time to come here today and

11 sivins us the benefit of your insisht and your views.

12 Thank you very much.

13 (WITNESSES EXCUSED.)

i 14 MR. SILBERT: Is Mr. Devine here?

15 I want to thank you for aPPearins here Mr.

16 Devine.

17 For the record, would you identify yourself and

18 vour association that which brinss you here in which you
,

!

19 have you interest here?

20 WITNESS DEVINE: Yes, I am Pleased to be

21 invited today, my name is Thomas Devine. I am the Lesal

22 Director of The Government Accountability Project of the
i

23 Institute for Policy Studies.

24 GAP is an orsanization which Provides lesal and

!

25 other support for whistleblowers. Employees either'

t

t
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1 .within the sovernment or within Private corporations

2 which they feel is illesal or a threat to public life,

3 risht and safety. We both assist those employees in

4 disclosins abuses if we asree that the issues are |
|

5 sisnificant and reasonable and we also provide lesal

6 representation to help those employees defend themselves

7 asainst retaliation.

8 Within the last few years we have increasinsiv

9 received requests for assistance from employees in the

10 nuclear industry.

I

I 11 MR. RUEBHAUSEN: Could you sive me the name

12 asain of the institute which you represent?

13 WITNESS DEVINE: Institute for Policy Studies,

14 sir.
.

15 MR. SILBERT: That's Washinston based?

16 WITNESS DEVINE: Yes, it's a think tank, it's

17 staffed by Professors and sabbaticals from universities

18 and former sovernment analysts who choose to so into

19 Private industry.

20 MR. SILBERT: Are you a lawyer yourself?

21 WITNESS DEVINE: Yes.

22 MR. SILBERT: And do you have any experience

23 with People who have sousht your advice from nuclear

24 facilities?

25 WITNESS DEVINE: Yes, I'd say in the last two

.
.

- _ _ _
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1 years we have represented aPProXimately a dozen employees

2 at nuclear Power Plants, and I have probably worked with

3 about 75 employees as witnesses in cases that we're

4 investisatins on behalf of those that We represented.

5 MR. SILBERT: Does your representation follow

6 after you have been contacted by an employee at a nuclear

7 facility?

8 WITNESS DEVINE: That's correct.

9 MR. SILBERT: And what are the kinds of

10 circumstances under which you misht be contacted?

11 WITNESS DEVINE: Sir, I should have mentioned

12 in that last statement that durins the last year we have

13 also undertaken to represent Citizen orsanizatidns in

14 some cases. My testimony isn't really aPPlvins to that
.

15 context.

16 MR. SILBERT: What are the kind of

17 circumstances that an employee at a nuclear facility

18 misht come in contact or initiate a contact with GAP?

19 WITNESS DEVINE: Generally, it's a case where

20 the employee has raised some issue within the licensee's

21 orsanization. I have even spoken with his or her
1

22 supervisor or taken it to the company to Present various

23 desrees of effort. In either, they have been ineffective

24 in achie" ins any of the Policy soals which they're

|

25 attemptins to pursue or they have been subjected to what

i
'

|
|

.

i
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1 they Perceive as retaliation. As a result they request

2 assistance from us.

3 MR. SPRITZER: There are no instances then

4 in which you have been Contacted as a result of the

5 employee havins been called in by an investisator and

6 havins decided that he wants representation?

7 WITNESS DEVINE: I am not sure if there has

8 never been a case like that.

9 MR. SPRITZER: That's not typical?

10 WITNESS DEVINE: That's not tveical. Generally

11 there are the employees choosins to make the disclosure

12 outside the Corporate system to our orsanization rather

13 than to the Nuclear Resulatory Commission because of a

14 variety of reasons they may distrust the NRC to be the,

15 first to receive that evidence.

16 MR. SILBERT: How do they hear about you? I

17 mean we have been told that these nuclear facilities you

18 are out in the hinterland and they misht not even have an

19 ability to locate counsel in the local area and here thev

20 are now contactins someone in the seat of all bureacracy,

21 Washinston.

22 WITNESS DEVINE: I am sure if we had an area

23 out there they we would represent a lot more. I am sure

24 it's throush newspaper reports and thines.

25 MR. SILBERT: Did you review the questions

,

-- - , - , . _ - - - . , -
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1 which Were Posed by the Nuclear Advisory Committee?

2 WITNESS DEVINE: Yes, sir, and I have orsanized

3 my Presentation today around those four questions.

4 MR. SILBERT: Why don't you proceed?

5' WITNESS DEVINE: The first issue as I

6 understand it is whether the NRC should apprise

7 interviewees as a matter of Policy of their risht to an

8 attorney? And we would recommend that this not be the

9 case. There are basically six reasons that I would offer

10 in support of this.

11 The first reason is that the Policy is

12. unnecessary. The company can educate it's employees of

13 their risht to counsel the same way that it's currentiv

14 required by the law to redress them of their risht to

15 Protection asainst retaliation throush the Department of

16 Labor. They can put up notices on the bulletin board

17 sayins you have the risht to Counsel.

18 At Three Mile Island where we are currentiv

19 involved in litisation the comPanh last sent out letters
20 to the employees who misht be involved informins them of

21 their risht to counsel. This chanse in Policy,

22 structural chanse simply is unnecessary.

23 I believe a second reason why it's unnecessary

24 is even if there were -- the structure didn't permit

25 this type of notice we don't believe that it's

-.. - - . .
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1 Prasmatical1Y or lesallY relevant eXCePt in a few roar

2 instances where nuclear employees Would even be subject

3 to criminal Prosecution assumins, of course, that theY

4 don't make false statements to sovernment investisators.

5 Criminal liability onlY applies to a few

6 selected officials with verY sisnificant

7 responsibilities. In fact, I am certain there haven't

8 been anY Prosecutions in history asainst operatins

9 employees of listed nuclear Power Plants. We're larselY

10 talkins about a hypothetical situation.

11 There have on1Y beena handfull of referrals to

12 the Department of dustice for Possible Prosecution and I

13 am reallY a bit mystified as to the extent of the Problem

( 14 which led to the creation of this committee. To me, it

15 seems to be a nonexistent Problem.

16 The third example I would make is reallY a

17 result of that and we feel verY stronslY that the

18 Kharnoff Proposal that's beins considered is the core of

19 Your Commission, is reallY for the benefit of licensees
,

20 rather than of interviewees, the employees of nuclear

21 Power Plants. In that sense, I think it's a bit of a

22 misnomer. The ones who stand to sain bY adoption of the

23 Proposals that You're considerins is PrimarilY licensees,

24 not witnesses.

25 The fourth Point that I would --

- . ._. . . - - - _ _ . _ - _ _ _
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1 MR. SILBERT: Excuse me, can You explain whY

2 You believe that to be so? That is, whY do You belieVe

3 that the Proposal is reallY one for the benefit of the

4 licensees as opposed to th0 Interviewees? Is it simply

5 because You don't think the threat of a criminal

6 Prosecution of an interviewee and a low level employee is

7 a realistic one?

8 WITNESS DEVINE: That's correct with respect to

9 the employee. With respect to the licensee, of course,

10 there is VerY real Possibility of Civil enforcement

11 actions beins taken and there's increasins Possibility of

12 criminal enforcement action beins taken.

13 There's a number of srand Juries that have

14 been convened to look at Potential Criminal Violations of(
15 the Atomic EnersY Act. I would in that respect Point to

| 16 the current srand Jury inVestisations at Three Mile

17 Island and at the Zimmer Nuclear Power Plant outside of
i

18 Cincinatti.

19 MR. SILBERT: So what You're sussestins is that

20 in terms of the threat of enforcement be it civil or

| 21 criminal, the exposure or the likelihood of exposure of a

22 non-hish level employee is rather minimal. The real

| 23 threat is with respect to the licensee itself or perhaPs

! 24 some of its quite hish officials?
)

25 WITNESS DEVINE: That's correct.
!

!

1
:
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1 MR. SILBERT: And therefore the benefits will

2 be from hearins the questions asked to the interviewee

3 and the information that is sained from it, is that what

4 vou are talkins?

5 WITNESS DEVINE: Yes, I think this proposal is

6 a very effective attempt to make discovery easier for

7 licensees in anticipation of possible litisation. I

8 would really define the issue here.

9 MR. SILBERT: Discover and monitor it's

10 Prosress and it's Course?

11 WITNESS DEVINE: Yes, and to find out what the

.12 NRC is learnine in fact, what they're askins, what

13 they're learnins.

i 14 I would say the issue in reality here is

15 whether licensees have the risht to have their own

16 counsel Present if you look at the full implication of

17 this when witnesses are questioned in an investisation

18 for which the licensee is a Potential tarset.' I think

19 that's really the thrust of these Proposals rather than

20 Protection of the interviewees from Potential liability.

21 MR. RUEBHAUSEN: Mr. Devine, I am sure I am

22 settins ahead of where you're 9oins but the employee

23 needs Protection not only asainst the theoretical

24 Possibilities and repercussion doWn the line, but also
,

i

25 some Protection from losins his Job which may be a far

|
!
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' 'l more real. threat. Are you soins to come to that?

2 WITNESS DEVINE: Yes, I am, sir.

3 The-fourth Point-that I would make is that to

4 my knowledse this type of Proposal is Uni 9ue within the

5 federal'sovernment, at-least until a subpoena is issued.

6 I am not aware of any other asency that takes

7 the initiative to offer witnesses the equivalent of

8 Miranda Rishts in the Preliminary stases of a civil

9 investisation. Mr. Kharnoff in his initial letter on

10 this topic did mention that certain asencies in their

11 resulation note the risht to counsel. That's a far

12 different matter than takins the initiative to routinely

13 inform employees in the day-to-day bread and butter Work

14| of.the asency to the risht to counsel.

15 MR. SPRITZER: Do you distinsuish at all to the

16 situation where you put it in'the ordinary civil

17' -investisation and the situation where the interviewee may

18 be suspected himself or herself of beins ensased in wrons

19 doins?

20 WITNESS DEVINE: I didn't here the first few

21 words of your question sir.

22 MR. SPRITZER: Well, do you distinsuish the

23 situation where the witness is there simply as a witness

24 to what somebody else has done and is in no way

25 implicated himself and the situation in which the witness

_ _ _ - _ _ _ . _ _ . _
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1 who is called may be eersonally implicated in wrons

2 doins?

3 WITNESS DEVINE: Yes, I do think there's a

4 very real distinction there. I think that it's a formal

5 distinction where the witness is subject to criminal

6 liability for the wronsdoins, otherwise it would be only

7 for the witness to make false statements to the

8 investisator.

9 MR. SPRITZER: What I'm settins at is would you

10 think it appropriate to adopt for the -- for the NRC to

11 adopt a Policy of sivins some kind of warnins to a

12 witness in circumstances whera the witness was, himself,

13 a tarset of the investisation or a focus of the

14 investisation in terms of possible wronsdoins?' .

15 WITNESS DEVINE: I would answer in two

16 respects, sir.

17 The first is if the witness is subject to

18 criminal liability. I think that it's only fair that the

19 witness be informed that due to their Position at the

20 Plant that they are subject to prosecution for violations

21 of certain laws and due to the nature of the individuals

22 involved I doubt that would be a surprise but it would

23 only be fair to so throush that stuff.

24 The second warnins that I think would be;

!

25 appropriate for any witness is that they're subject to

-
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1 Prosecution for material false statements to any

2 sovernment - investisator under 18 USC 1001.

3 A further Point I Would make whY we don't feel

4 that this is a wise Policy is the impact on the Nuclear

5 ResulatorY Commission throush further exacerbatins what

6 we feel is alreadY intolerable delays in investisations

7 bY the NRC.

8 Offset investisations alreadY face delays that

9 we believe are Just too lons because of institutional

10 roadblocks such as the necessity to wait for the Office

11 of Inspections and Enforcement tc complete their work

12 before OI sets invited into the Procedure, into the

13 Process which is verY frequently the Practice in order to

14 avoid conflicts with -- Potential conflicts with safety

15 concerns.

16 This would further exacerbate those delays bY

17 havins lo make OI first wait for IE and then wait for the

18 employee to decide what kind of representation theY would
I

! 19 want and then schedule somethins with Potential Counsel.
l

20 I think we have a verY real Problem with the
t
i

21 NRC that i ssues are stalled, that witnesses have
i

22 forsotten, that evidence has been lost or destroyed

23 before OI even sets there and this would exacerbate

24 them.
,

25 Final 1Y, I studied the testimony from the last

m.,

a
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1 hearins that you all had and feel that the Point is well

2 taken that imperically, at least, it makes sense to

3 me, that imPerically this is restricted noW of

4 information. In one instance where the NRC did Permit

5 the company to advise employees of their risht to counsel

6 on a systematic basis. In fact I Was so concerned about

7 it that I immediately contacted the NRC to make sure thev

8 weren't followins that Policy in their current Three Mile
,

9 Island investisation. I was Pleased that they Were not

10 warnins employees or informins them of their risht to'

il counsel.

12 That's basically the comments that I would have

13 to make on the first issue.

14 MR. SPRITZER: One further question on that.

15 You've been talkins about risht to counsel.

16 Questions have also been raised in some of the discussion

17 by some of the witnesses as to whether an interviewee

18 should be advised that the investisator does not have

19 lesal process at his command.

.

20 In other words, that it would be voluntary

21 for him to appear if -- that he has a choice. You object

22 to sivins such information to the interviewee as well?>

23 WITNESS DEVINE: I would object to sivins such

:24 a statement until there is some need for it that's

25 shown. I don't think that it's desirable --

i
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;1 .MR. SPRITZER: ArsuablY some, sophisticated

' 2, Person misht feel he has no ch.oice and arsuablY the
r .

3 isnorant Person should be treated with the same

4 consideration as one who is better informed.

5 WITNESS D' VINE: Of course we face situationsd
*.,

6'' everyday in society Where We\have to decide for.ourselVes
+

1

7 whether we have a choice to Participate Voluntarily in an

8 activity.which is voluntary.

9 The onlY time that I think it is desirable to

10 institutionalize that tvee of full disclosure of Your

11 options is when You're facins Potential criminal

12 liability. and there I would asree'with You that the

13 warnins should be made where it's applicable.

The second issue as I understand it is shouldi 14 4

;

15 there;be limitations on the' choice of counsel? That is,
+ ,

16 snould employees, interviewees be Prohibited from
>

4 .

.

the company durins the17' choosins counsel Paid /for bY,

- ,
,

! .
18 -invkstisation and I want'--

19 ' MR. SILBERT: It's a little more narruu than.,

20 that.- It'means company Counsel which can be different

| $1 than counsel Paid for bY t h '- cPanY.-

|
| 22 WITNESS DEVIPi: erstand.* o

23 MR. SILBERT: Let's''t1?k first about
~

,

24 company Counsel.

|

25 WITNESS DEVINE: That is fine and actual 1Y-in
|

!
I

N >

*

:
e

r
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1 distinction I don't think would be anY difference would

2 be sisnificant to some of the Points I am makins here.

3 It maY be si9nificant to some of the follow-uP Points I

4 maY set into.

5 Initially I Want to 9ualifY mY views on this bY

6 saYins that we have not briefed this issue, sone to the

7 law library and done a full ranse of research as to what

8 the options are so this ana1Ysis is more Policy ana1Ysis

9 than lesal ana1Ysis and maY be restricted on that basis.

10 With that limitation in mind I would saY that,

11 Yes, there should be such a limit and basical1Y there's

12 five reasons whY we believe that.

13 Initial 1Y, I suess as an overview, I think that

14 it's necessarY to keep in mind the conflict between tne

15 mission that is involved in Mr. Kharnoff's Proposal and

16 the NRC's mission in its Proposal. The NRC mission as I

17 understand it is to enforce the law and a major Part of
.

18 that is bY obtainine information, facilitatins the free

19 flow of information. One of the objects that Police

20 officer sees maY well be as Mr. Hickey stated at the last

21 hearins to keep an unsafe employee off the Job.

22 The mission of the representatives who Proposed

23 this Policy is to defend their clients. Quite PossiblY

24 asainst charses that their clients Permitted an employee

25 to do the Job. I think these missions are fundamentally
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1 at odds with one another and while I think it's fine for

2 representatives to protect their client's rishts and seek

3 whatever forum is possible, I don't think it's Proper for

4 the Nuclear Resulatory Commission to do whatever it's
.

5 required to do.to inhibit the Commission.

6 With that overview in mind, I'd first like to

7 turn to the Position that Was discussed at the last

8 hearins by one of the witnesses who testified, that by

9 informins employees of their risht to -- by allowins

10 employees to have company counsel, that this would

11 decrease the chillins effect in NRC investisations

12 throush decreasine uncertainty and increasins stability

13 for the Potential witness.

14 In my opinion, sentlemen, that Position bears
t

15 almost no relationship with reality, at least based on

16 the nuclear employees that we have spoken With.

17 I believe that it reflects either naivete or

18 Cynicism about the NRC investisations.

19 Based on our experience With aPPr0Ximately 75

20 empl oyees of nuclear Power Plants, the most common

21 reason why they will refuse to speak with the Nuclear

22 Resulatory Commission and come to GAP instead is because

23 they are' afraid that utility manasement will find out

24 about what they said to the NRC.

25 This type of Practice facilitates that loss of

- - . _ __ _ ._ _ __



.

'' 127
TOM DEVINE,

1 confidentialitYs and I think it's a VerY real fear that

2 NRC investisators face in the field. And it's been a

3 Problem with the Commission. One waY to neutralize that

4 Problem to a desree would be to avoid these types of

5 Policies.

6 MR. SILBERT: MaY I ask You a question? You

7 said the employees come to You because theY are concerned

8 that the information that theY convey to the NRC

9 investisators will somehow be disclosed to the employer?

10 WITNESS DEVINE: That's correct.

11 MR. SILBERT: Is that because of the Pi-esence

12 of company counsel or because NRC itself in seekins to

13 advise the company of its non-Compliance maY indicate the

( 14 source of its information either wittinslY or

15 unwittins1Y?

16 WITNESS DEVINE: It's senera11Y the latter. I

17 feel that when You do have company Counsel Present durins

18 the interview You institutionalize that Problem.

19 Current 1Y, I think it haPPens throush some type of

20 oversisht-somethins that theY set around.

21 The one example that happened in recent

22 litisation under the Freedom of Information Act, NRC

23 counsel disclosed certain documents that went into the

24 Court record. In that disclosure employees who will come

25 to the NRC under conditions of confidentiality were

(..
w
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1 identified and as soon as I sot it I informed the NRC'

2 counsel about this. Informed mYself that it was ProbablY

3 too late because the company lawyers Would have been in

4 the Public documents room as soon as it arrived to

5 collect for that type of thins and he was sorrY.

6 So in a larse orsanization there is soins to be

7 the Possibility. that information leaks out. Employees
.

8 are senerallY more cynical in their explanation of WhY

9 their confidentiality will be violated. TheY believe

10 it's because the local resident inspector is Colludins

11 with the inspector. I have no waY to Prove that. I just

12 know that if the company counsel is there, there's is no

13 reason to wonder how that information sot back.

i. 14 Automatically.

15 MR. SPRITZER: Of course if an employee is

16 concerned about the company's learnins about the

17 disclosures that he is soins to make I assume he would

18 not opt for havins company Counsel.

19 WITNESS DEVINE: Well, that reallY Would set

i 20 into one of the next Points that I want to make. Whether
!

21 the employee feels that he or sne has a choice to reject

22 company counsel if it's offered and I Would like to

23 address that verY sPeCificallY, sir.

24 The third Point I would like to make here is
I
| 25 that I believe that as a rule conflicts of interest are

i
t

!

I
i
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1 soins to be unavoidable for attorneys who represent both

2 the licensee and the interviewee. Most commonly in our

3 experience this would happen when the whistleblower wants

4 to challense a company Policy or an honest witness simply

5 wants to cooperate fully with an NRC investisation into

6 allesed abuses bY a licensee which is the tarset of the

7 investisation.

8 In this situation, there almost definitionallY

9 would be a conflict of interest.

10 Now You could have conflict also occurrins in

11 the converse when the employee maY have ensased in wrons

12 doins and the licensee in sood faith under the Atomic

13 EnersY Act wants to discipline anYone who maY have

14 violated the Atomic EnersY Act.1

15 To me, the onlY times that their interests

16 would coincide are when both the interviewee and the

17 licensee were ensased in some misconduct tosether as Part

18 of a coordinated operation or when the employee and

19 the licensee both Perceive their self-interests as full

20 compliance with the Atomic EnersY Act.

21 In the former case I don't think You need this

22 rule and I wouldn't object to the same attorney beins

23 there for both. In the later case I d o u b t ve r'Y seriously

24 that the Office of Investisations is soins to be ensased

25 in interviews. The licensee would have alreadY
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1- cleaned up it's own house most likelY.

2 The fourth Point basically is to respond to an

3 explanation offered at the last hearins whY You Could

4 avoid and how can You avoid the conflicts of interest.

5 The sussestion was that attorneys for the

6 licensee would warrant the employees or advise the

7 employees, disclose to them, that there could be a

~

8 Potential conflict and have the employees, the

9 interviewee disclose whether it applies in that case.

10 And if that were the interviewee's Perception

11 then the licensee attorney Would back out and wouldn't

12 Participate.

13 I feel that this is an inherently unacceptable

14 approach for the Nuclear ResulatorY Commission because it

15 would effective 1Y obliterate confidentiality Protections

16 which are in the NRC's resulations for an employee to

17 make such disclosure. Basically he's informins the

18 company directlY that the employee is there to rebut the

19 lice,see's Position and it Would reallY make the

20 resulA 5 ions, at least on the seneral level, irrelevant'

21 and the NRC estimate couldn't disclose the specifics of

22 the interview.
|

23 The final Point I would like to make is to

i 24 rebut a Position made at the last hearins, that if there

25 were retaliation, that's Protected anYWaY under 423 USC

!

!
|

l
i
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1: 5851 the Whistleblowers Protection Act administered bY

2 the Department of Labor.

3 I believe the sussestion was a bit ironic since

4 the offer of the sussestion defends the licensees in

5 Procedure under 423 USC 5851 and as a rule takes the

6 Position that retaliation hasn't occurred. I Just find

7 that a bit ironic that that would be the source for such

8 a sussestion.

9 At best, however, even if this administrative

10 remedy is' successful it's soins to take Years to be
.

11 successful if the litisation is pursued and I believe

12 that as a matter of Policy the soal should be to avoid

13 the necessity of litisation to Protect an employee's

14 Job. I'd hate to be in the -- havins a Policy which

15 required litisation to mitisate the natural effects of

16 that Policy.

17 That's basically the Comments that I have on

s 18 the second question.

19 MR. RUEBHAUSEN: As I heard You I don't think

20 You responded to the question. I think as Mr. SPritZer

21 said, the difference between company Counsel and Counsel

22 retained for the employee either paid for bY the employee

23 which is unrealistic or Paid for bY the employer. I

24 didn't think Your comments were resPonsiv.e to that but I

25 maY have missed what You had in mind.
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1 WITNESS DEVINE: I suess I would be Pleased to

2 respond to anY 9uestions that You would have on how to

3 APPLY that distinction.

4 I can state as a seneral rule whY I don't think

5 the distinction is necessarilY too sisnificant.

6 At Three Mile Island in the current

7 investisation General Public Utilities has sent out

8 letters to the employees informins them that GPU would

9 pay for counsel to be Present durins their Participation

10 in the investisations for whatever asencY.

11 It it also informed them that it was re9uired

12 to limit PaYins for counsel to their Participation as it

13 were consistent with the company's best interest. In

14 that the company Will be Prohibited from PaYins for
,

15 counsel if the employee testified in a manner which was

16 soins to be inconsistent with the companies interest.

17 As a result of this, the employees had to sien

18 a statement that theY would aeree to pay the company back

19 if it were determined that their activities for which

20 theY were represented Were inconsistent with the

21 company's interest because theY Wouldn't 9ualifY for

22 counsel under those circumstances.

23 As a result, to me the major distinction was

24 whether the counsel theY had there would be more or less

25 familiar with the licensee's Position but basically the
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1 interests would be the same.

2 MR. RUEBHAUSEN: I understand what You have in

3 mind with that special circumstance but if indeed it was

4 trulY an independent Counsel and the company had no

5 connection with it other than receivins the bills from

6 time to time, do You have anY comments with respect to

7 that situation?
.

S WITNESS DEVINE: I would think that that is

9 1 arse 1Y hypothetical.

10 MR. RUEBHAUSEN: I can testify it's been done.

11 WITNESS DEVINE: That it has been done?

12 MR. RUEBHAUSEN: Yes.

13 WITNESS DEVINE: I would think that if

14 companies were required under NRC resulations to offer

15 Payment of counsel Without restrictions for anY

16 interviewee whom theY employ that 9Y objections to this

17 Proposal Would diminish drastical1Y.

18 MR. RUEBHAUSEN: Does Your orsanization Provide

19 counsel like Public defender counsel?

20 WITNESS DEVINE: Yes, sir, we do.

21 MR. RUEBHAUSEN: Would You have anY objection

22 to Your orsanization rePresentins the employee as Your

23 Public defender representins the employee.

24 WITNESS DEVINE: What I first thousht was that

25 maYbe some of these companies Would hire us to represent

,

- - - m
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1 the employee and then I saw the details and we wouldn't

2 qualify.

3 MR. RUEBHAUSEN: If you had the normal freedom

4 that a lawyer has in representins his client you Would

5 have no difficulty?

6 WITNESS DEVINE: That's assumins that there

7 were no restrictions on what the interviewee said.

8 MR. SCOTT: Mr. Devine, were you 9oins to

9 address this question of the ability of the employee to

10 decline an offer of company Counsel if it Were made?

11 WITNESS DEVINE: PerhaPS I was too Cursory in

12 my analysis of that Point.

13 Basically the reason that I feel that this

14 Policy WOuld defeat the Confidentiality re9uirements of

15 the NRC it that an employee realistically doesn't feel

16 that he or she has the option to decline company

17 counsel.

18 In order to take advantase of that option, the

19 employee is basically disclosins that he or she has

20 s;methins that the interviewee doesn't want the company

21 to be aware of and that's a warnins sisnificantly to the

22 licensee.

23 Of course, there are employees who have

24 declined the offer but there are a much smaller number of

25 employees who choose to challense the company that way

.
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1 than who feel that once the offer is made theY're on the

2 spot and theY Pretty much have to. I'd saY, well, of

3 course I'd like to have Your lawyer here with me. So I

4 think as a Practical matter that's soins to also inhibit

5 the free flow of information.

6 MR. SILBERT: Are You basins that on an

7 experience You've had with talkins with employees or what

8 is the basis?

9 WITNESS DEVINE: Absolutely, Yes, Yes.

10 MR. RUEBHAUSEN: Have You had experience -- I

11 sot the impression You have experience mostlY with either

12 the disef fected empl oYee or thaY I Call it the statesman

13 like employee who knows the J ob and sees a wrons and

14 wants the wrons corrected and wants to make sure that

15 it's corrected.

16 WITNESS DEVINE: That's correct sir.

17 MR. RUEBHAUSEN: There's another type, the 35

18 Year employ whose aPProachins retirement and certainlY

19 doesn't want to hurt the employer.

20 Have You had anY experience of what the impact

21 of these questions in that type of situation Would be?

22 WITNESS DEVINE: Sir, we have not represented

23 anY employees who are requestins our help to assist in

24 defendins the licensee. TheY basically don't need us.

25 There's other orsanizations that theY can turn to.
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1 The third question was on whether interviewees

i

2 should be permitted to tape record interviews and our
:

3 sussestion on this is that theY should be Permitted to

4 uPon request. However, I am sensitive to the Potential

5 consequences of release of this information durins the

6 Pendency of an investination and would sussest that if
4

7 such a Policy Were adopted it be with the Proviso that
.

O the interviewee is lesallY Prohibited from release of

9 the tape or transcript of the tape until Completion of

10 the investisation.

11 I suess the basic reason for that --

12 MR. SILBERT: How are You lesallY Prohibited?

13 How would You ever accomplish that?

14 WITNESS DEVINE: I suess the same waY we,
,

15 enforce anY law which saYs You Can't disclose this

16 information.

17 MR. SILBERT: Well, I understand sometimes You

18 do that with classified information.

19 WITNESS DEVINE: Sure.

20 MR. SILBERT: But You would accord to this

21 kind, the substance of that interview, a similar type of

22 restriction with respect to dissemination bY the

23 interviewee himself or herself as You would to classified

24 information?

25 WITNESS DEVINE: Well, it would APP 1Y basically

2

- - -, . -- -, -- - , , . , - - . , - . . _ . , , - - - _ - - , --- - , - - - - ,+
,
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1 to one aspect of the tape or the tranccript and that's

2 the questions that the NRC is offerins. I believe that

3 it's a lesitimate restriction under the Freedom of

4 Information Act, for example, to trY to avoid the

5 disclosure of the asenCY's investisative Process durins

6 the Pendency of investisation and thines chanse a little

7 bit after it's over.

8 MR. SILBERT: You may want to consider in lisht

9 of the rather strict rules that sovern erand Jury

10 Proceedinss the Person who is not restricted in any

11 disclosure e or theY wishes to make is the witness.

12 TheY are alWaYs at liberty to disclose and that is an

13 area that is already clothed with strict secrecy

14 Provisions. Your sussestion misht be difficult.

15 WITNESS DEVINE: I think it would be difficult

16 to enforce and basically that Proviso is a recosnition of

17 the difficult Job that the nuclear resulatory law faces

18 durins an investisation. Of all the Points that I have

19 made today that would be the first one I'd be willins to

20 back off on.

21 The fourth question as I understand it is

22 whether there should be expressed srants of

23 confidentiality to all interviewees and our response

24 to that would be, yes, but oniY uPon're9uest.

25 And Just to follow uP on that conclusion, I
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1 would make a Couple of Points that are relevant to it but

2 not directlY suPPortins it.

3 The first one is that if this committee advised

I
4 that NRC investisators should be required to inform :

|

5 employees of their risht to Counsel, I believe that the

'6 requirement should extend to the risht for a confidential

7 interview so that there is consistent handlins of the

8 Policies which are beins proposed to Protect employees.

9 The second comment that I would make is that I

10 believe that there is a need for much tishter enforcement

11 of confidentiality suarantees to interviewees and one

12 example was offered at the besinnins of my testimony in

13 response to a question where it came out durins

14 litisation.

15 MR. SILBERT: That was by accident, wasn't it?

16 WITNESS DEVINE: That was bY accident. Other

17 examples are the type that have been complained of or

18 it's been allesed that confidentiality has been

19 breached.

20 MR. SILBERT: Is that a result of the kind of

21 collusive sense that you alluded to --

22 WITNESS DEVINE: Sometimes it's because the

23 employee received collusion, other times the employee

24 didn't, I Just don't know why but it misht have been some

25 oversisht or the word had sot out. Some employees maY

,

_ .- . _- . _ - . _ . _ _ _ . . - , - .- -,-
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1 have different feelines or cynicism on this point.

2 This Problem of erratic confidentiality is a

3 sisnificant barrier that's hurtins the free flow of

4 information to the Nuclear Resulatory Commission, and I

5 feel very stronsly that an Advisory Committee would be

6 much more appropriate to develop & Prosram to Protect

7 confidentiality of Witnesses than to inform them of their

8 rishts to counsel. And I feel that that's somethins

9 that's been a problem for NRC-investisators for some time

10 havins to with an arsument with every suspicious witness

11 that it won't happen to them the way that they believe

12 that it has happened to so many other people.

13 That's basically the responses to the questions

14 that have been offered.-
.

15 About the existence of this Advisory Committee

16 and would very sreatly appreciate while I very sreativ

17 appreciate the invitation to testify I want to facilitate

18 full candor by offerins my concerns.

19 MR. SPRITZER: Go ahead.

20 WITNESS DEVINE: The first concern is wnether

21 the committee is representative concernins the issues

22 that are beins considered and I am askins this* question

23 without any knowledse of the answer. But since the

24 committee has been called to consider potential liability

25 for interviewees, the conse9uences of Potential liability
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1 for interviewees, I wonder if anY of You all have

2 represented whistleblowers at nuclear Power Plants? If

3 Your Practices have been concerned with the tYee of

4 People that are the tarset of the Policy that this

5 Advisory Committee is considerins?

6 Second, mY oWn Cursory readins of the Advisory

7 Committee Act which made the mistake is that an Advisory

8 Committee should be called or could be called unless

9 another asencY has alreadY dealt with this asenCY or the

10 asencY that is creatins the Advisory Committee alreadY

11 has one, alreadY has an Advisory Committee that Could

12 deal with this. And in reviewins the Justification for

13 this Advisory Committee. I noticed that it was Phrased as

14 basically that the NRC does not have an Advisory
.

15 -Committee that's relevant for this topic.

16 I do believe, sentlemen, thoush that there are

17 manY other asencies that face this same type of issue.

18 In fact the Department of Labor has to do it routine 1Y in

19 Department of Labor Prohibited bY USC 5451 inherent 1Y

20 cover the same topics that are subject to criminal

21 Jurisdiction since the Post Three Mile Island amendments

22 that established criminal liability for harassment or

23 intimidation of quality assurance employees.

24 Now this is Just based on a cursory readins,

25 but You've been verY thoroush on the examination of the

. _ , -_ _ - -- , -
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1 issues before you and I would sussest or wonder if that

2 has been considered by the committee also.

3 MR. SPRITZER: What is?

4 WITNESS DEVINE: Whether or not you should be

5 existins under the Advisory Committee Act? I know the s

6 courts do all the time and I wonder if that type of self

7 assessment extends to Advisory Committees.

8 MR. SILBERT: With respect to your first

t

9 inquiry about whether or not any members of this

10 committee have represented whistleblowers, I am not sure

11 that the experience in or out of the industry is

12 Particularly relevant as the opportunity for those who

13 have been asked to serve on the c>mmittee have available

14 to it the views of people such as Yoursel f to Provide
.

15 that information which is most helpful in this case and

16 that is why you were contacted and that is why not only

17 were you contacted but you were asked to sive the name of

18 any other People who misht have information of a similar

19 nature or relevant nature to provide.

20 As to the other question I sussest that that

21 one is probably more appropriately addressed as to the

22 Nuclear Resulator Commission itself. But as to the

23 material you have furnished us with respect to those

24 answers, anyone have any questions?

25 MR. RUEBHAUSEN: I have one commert.

_.

------_____________._________-___.________._________________________j
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( 1 Mr. Devine could not have Practiced law

2 terribiv lons, certainly not as lons as some of us have

3 without havins considered in sreat depth the question of

4 whistleblowins as lawyers and also on behalf of clients

5 so it need not have been for whistleblowins Nuclear

6 Resulatory contacts to become familiar with the deep and

7 serious public and Private issues that are involved.
,

8 MR. SPRITZER: I Just wondered why you seemed

9 to resard this committee's function as related solely to

10 the situation Presented bY whistleblowers as witnesses.

11 I assume that when the whistle is blown the investisatins

12 arm of the NRC may have occasion to call dozens and

13 dozens of People other than the whistleblower and sets

i 14 their interests of how much Protection should be afforded

15 is Just as much a matter of concern.

16 WITNESS DEVINE: Absolute 1Y, sir, and I think

17 representative membership on the committee would extend

18 to those who have worked for licensees, as I believe You

19 have Mr. Silbert or would extend to those who represented

20 the employees in the middle. It Would also extend to

21 those who have worked with the employees Who are

22 challensins company policy, so I Would saY that certain1v

23 there is much more than whistleblowers involved with the

24 topic that you're concerned with.

25 It's Just that to have a representative

,_. __ - __
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1 membershie I think there should be some perspective

2 that's developed an expertise with them.

3 MR. SPRITZER: You think we should have

4 Proportionate representation from all elements involved

5 in this controversy?

6 WITNESS DEVINE: Or at least certain1v an

7 effort.

8 MR. SILBERT: I want to thank you for your

9 views and the candor of your views and your obvious

10 thoushtfulness.

11 MR. RUEBHAUSEN: Very helpful, thank you very

12 much.

13 MR. SILBERT: Let's take a ten minute break.

( 14 (WITNESS EXCUSED)

15 (WHEREUPON, A SHORT RECESS WAS TAKEN.)

16 MR. SILBERT: Let's resume and back on the

17 record.

18 Our next scheduled witness for today Was Ellen

19 Weiss to be rePresentins the Union of Concerned

20 Scientists.

21 Yesterday, Ms. Weiss, telephoned me to advise

22 that there is a concurrent contemperaneous hearins soins

23 on to day in the NRC in which she is a Participant, a

24 representative of a Party and she would be attendins

25 that. She wasn't certain whether she would be able to

1 fulfill her responsibilities there and Participate in our

__



- _ - _ _ _ - _ _ _ _ _ - _ _ _ _ . _ _ _ _

144 ..

WITNESSES HICKEY, VOIGT
FIRESTONE AND LITTELL *

,

.7%-o
2 hearins today.

3 I told her that we would be flexible. That if

4' at any time she could come down we would -- durins the

5 course of our hearins, we would chanse our schedule to

6 accommodate her but that if she didn't the record would*

7 be open for her subsequent 1v to submit whatever views she

8 wanted to in writins and I assume that she's not here now

9 so that we will Proceed to hear from the next scheduled

10 witnesses who are representatives of the Atomic

11 Industrial Forum and before we proceed to hear from them,

12 Mr. Ruebhausen, do You have a statement?

13 MR. RUEBHAUSEN: May I make a statement?

14 Debevoise & Liberman has been counsel for the

15 Atomic Industrial Forum for more than three decades, and

16 that I personally have been involved over that period of

17 time in sivins advice to the executives and the board and

18 executive committee of the Atomic Industrial Forum and

19 indeed I was involved in the initial orsanization of the

20 forum more than 30 Years aso.

21 When Chairman Palladino talked with me early

22 last September about the possibility of my servins on

23 this Advisory Committee, I save him those facts and he

24 said that he would.want to consider whether that in any

25 waY bY an GPPearance or bY substance interfered with the

1 objectives that he was seekins and whether it as such was

..
_ _ _ _ _ _ _ _ _ _
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2 not desirable for me to serve.

3 He said he would take that under consideration.

4 Later on when I received the invitation I

5 assumed that he had satisfied himself that there was no

6 reason why I should not serve and I then considered for

7 mYself whether there was a reason and I decided that

8 there was not. That the committees of the forum are put -

9 tosether bY the forum and mostiv drawn from the

10 membership of the forum which is a diverse membership.

11 The committee's function is to assemble information and

12 understandins and disseminate information and

13 understandins and that the views expressed bY individual

14 members of committees need not be the views of the Forum
I

15 and not necessarily are the views of the Forum unless

16 formally adopted bY the board of directors. I have never

17 been involved with :his Particular committee and I hope I

18 am not offendins anYbody. I don't think I've ever met

19 anY of the four witnesses before us todaY so I feel under

20 no inhibitions in Performins my function as a member of

21 the Advisory Committee on the complex and interestins

22 subject that is before us but I think the record should

23 show what I J ust stated.

24 MR. SILBERT: Thank You.

25 The record should also show that vesterday I

1 received in the mail from one of the representatives here
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'' _ 2 todaY, Mr. Richard Littell, a letter addressed to me but

3 concernins the subcommittee which views were expressed

4 with respect to each of the questions before us. I have

5 disseminated a copy of that letter to each of the members
'

6 of the Advisory Committee and it Will, of Course, be made

7 a Part of the record in this case in this hearins.

8 Would the members who are here of the Atomic

9 Industrial Forum initially identify themselves?

10 WITNESS HICKEY: Thank you, Mr. Chairman, if I

11 maY besin.

12 I am Patrick Hickey, of the law firm of Shaw,

13 Pittman, Potts & Trowbridse of this city. We do as I

(.
14 indicated represent licensees, utilities and other sroups

15 involved in the nuclear resulatorY area. To mY immediate

16 risht if I may introduce my colleasues is Mr. Littell, a

17 member of the firm of Debevoise & Liberman of this city.

18 His firm has been ensased in a nuclear Practice for a

19 number of Years but Mr. Li&tell himself is an

20 administrative lawyer who does not do nuclear work. He

21 also has previouslY served as 9eneral counsel to some

22 sovernment asencies and he wrote the letter that you have

23 Just referred to.

24 At the far risht is Mr. Harry Voist who is a

25 Partner in the firm of LeBoeuf, Lamb, Leiby & MacRae,

1 here in Washinston. He too has been ensased over the

i
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2 Past 10 or 12 Years in nuclear licensins enforcement

3 Proceedinss.

4 Perhaps also relevant to the committee's

5 considerations, he and his firm have represented in

6 the immediate Past a number of employees of a nuclear

7 Power Plant slippins into Federal Power investisation.

8 - And to mY Pisht is Edward Firestone who is

9 seneral counsel to the Nuclear Division of the General

10 Electric Company. His role is siishtlY different. His

11 client is a Primary vendor and supplier of materials to

12 nuclear Power plants rather than on behalf of oPeratin9

13 utilities.

14 I should also note the Presence immediatelY
!

15 behind us of Miss Linda Hodses, a staff member of the

16 Atomic Industrial Forum. We are aPPearins on behalf of

17 the Atomic Industrial Forum. I am sure Mr. Ruebhausen is

18 verY familiar with the Forum.

19 I should indicate to you in case you don't know

20 that it is the major srouP rePresentins oVer five hundred

21 domestic members of the area. Includins architects,
;

!

22 vendors and suppliers and others.

23 With that brief introduction if I may in

/ 24 the interest of time, we thousht it would be most useful

25 to the committee if I Just brief1v summarized the

1 responses that we have to the questions that were Posed

,

!

. _ . _ _ _ _ _ _ _ ._ ._ -_. __
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2 by Chairman Palladino in his letter to you.

3 Some of them were addressed in some detail last

4 time. If earth of the intervenins testimony or further

5 reflection have Prompted any 9uestions in your mind We

6 would be happy to respond to those as your interest

7 dictates.

8 The basic question was whether the NRC should

9 advise of the risht to counsel. The view we expressed

10 was that shoul'd be done. That there was not a basis that

11 we could see for differences between suspects and other

12 witnesses and we would recommend it be siven

13 accordinsiv to all because of the difficulties of

14 determinins the Precise status of the witness and the
(
'

15 Possibility that his status may chanse.

16 And lastiv, that an appropriate method of
1

17 makins information available was to all of the sussested

18 devices, namely the Published rule an admonition and

19 sisnet acknowledsement to reflect that it has been siven

20 and the content of what has been siven.

21 Your second question about --

22 MR. SILBERT: Could we stop there for a moment?

23 WITNESS HICKEY: Sure.

24 MR. SILBERT: I read Mr. Litte11's letter

25 and the speech that was siven by you and Mr. Kharnoff to

1 the AIF and the letter to Chairman Palladino.

- - . .-. - _ . . _. _
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i 2 MY 9uestion is, what law would you cite to us

3 as opposed to Just a question of Policy if You can

4 separate one from the other that would require--or is

5 there any law that requires the sivins of advice of

6 counsel in the kind of investisation undertaken by the

7 Office of Investisations to an emFloYee of a licensee?

8 That's the question. Is there any law that requires it?

9 WITNESS HICKEY: I think the answer to that is

10 that there is not a specific requirement but that one can

11 be and should be applied or referred to some of the other

12 Provisions. I think Mr. Littell would like to address

13 that.

14 WITNESS LITTELL: MaY I elaborate?
i

15 MR. SILBERT: Please.

16 WITNESS LITTELL: I think at the last session

17 of this Advisory Commission Mr. Fortuna of the Office of

18 Investisations stated the Proper rule. He said that

19 as a common sense or reasonable approach there is a risht

20 since if the witness refused to voluntarily testify the

21 witness would automatically set the risht under the

!
22 Administrative Procedure Act.

:

23 That is, the Office of Investisations has

24 the risht to compel testimony bY use of a subpoena. If a

25 witness insists that the office use that risht and that

i his testimony be compelled under the subpoena then the

!

l
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.2 Administrative Procedure Act clearly srants a Pisht of:

3 counsel to compel the testimony. '

4 Now our Position is that as a matter of Policy

5 the NRC should not Put a Premium on requirine witnesses

6 to insist that their testimony be Compelled and to insist

7 uPon subpoenas. That would onlY slow doWn and formalize

8 what~should be a speedy and informal process.

9 Moreover, it is, I think, wrons in Principle

10 for the NRC to have a system where a co-operative witness

11 who doesn't insist on a subpoena sets less rishts than an

12 unco-operative witness who does insist uPon a subpoena to
J

13 sive less to the willins witness than to the

14 recalcitrant one. So I think that althoush in an
(

15 informal settins a witness does not have an automatic

16 risht simply because he's requested. All sood sense

17 requires that he be siven that risht and not required to

18 insist upon it. .

| 19 MR. SCOTT: I think, Mr. Littell we're
i

20 Presumins, I suess, for Present PuPPoses a risht to
.

21 counsel in this settins and I had understood Mr.

22 Silbert's question to be addressed to the issue of the

23 risht to notice of the risht to counsel and the question

24 is whether -- and I understood Mr. Hickey to be

25 sussestins that there was a -- it could be inferred from

1 various authorities that there was a risht to notice of

|
|

|
. , , ., . ,, - - -- -. _,
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2 that risht toI.ccunsel. Is that the Position?

3 WITNESS HICKEY: I didn't understand Mr.
,

4 Silbert's question the way you did. I thousht he was

- 5 askins about the risht to counsel.
i ,

'

6 MR. SILBERT: No, I was askins about the risht

f 7 to notice.

8 WITNESS HICKEY: I am not aware of the lesal

9 compulsion to advise interviewees of that risht.

'~

k 10 MR.-SCOTT: Is that your Position as well?

'

11 WITNESS LITTELL: It's a sood distinction that

12 .vou're makins. There may be a distinction in the law but

13 it seems to me there should be no distinction in the

14 Policy. It is Perfectly clear from the Office of
(

15 Investisation witnesses that if a witness asks for'the

16 risht to counsel it will be accorded. It is also clear

17 in the practice of other administrative asencies that

18 witnesses who ask to be represented by counsel are

19 allowed.to do so. The oniv result of not srantins a
/

20 notice is to Penalize the unsophisticated witness who

21 doesn't know enoush to ask.

' 22 It seems to me that the objective of a fair

' 23 Procedure is to Protect Precisely those witnesses who

' ' 24 need Protection the most.
s

x'
25 ,, The witness who is, to use the Office of
s

11 -Investisation's words at the last hearins, astute enoush

,

.

g/

v
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to ask for' counsel when she or he needs counsel. It is;-
2-'

3 unfair to take advantase of the other witness bY not

4 a: vine that employee the rishts that are automatically
7

5 demanded op insisted uPon bv the more knowledseable

6 employee.

4

7 MR. SPRITIER: Recosnizins that that reasonins

8 has some appeal it'is, I think You Would also recosniZe,

9 sussestins this committee advise the NRC *:o adopt a
'

10 Policy that apparent 1Y soes beYond what anY other asencY

11 does. That's correct, isn't it? I don't know mYself of

12 anY asenCY that in its investisations, at least we

13' haven't received information so far as I know indicatins

14 otherwise, I don't know that anY asencY makes it a

15 resular ert.ctice to advise witnesses routinely Called in
,

16 an investisation that theY hayo a risht to brins a lawyer

17 with them, '

18 WITNESS LITTELL: The law on that is most1Y

19 unwritten. Our survey of,$ther asencies shows ,that all

20 or virtual 1Y all, includins asencies with safety

21 responsibilities do allow the risht to counsel, but this'

22 is not senera11Y elaced into manuals althrush some
. . . ,

MIf 23 asencies'do. -
,

,

- 24- / MR. SPRITZER:q I d'en't know about allowins the

- 25 risht but whether theY 9ive a sPeCiYic instruction or'

-
'

? ,

1 advice. _

t ,,

' , ,
. ,

i s
6

.

4'
-

.

,

/
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4

2 WITNESS LITTELL: That is a matter which I

3 think has some variance from asencY to asencY, from

4 investisator to investisator because there is no uniform

5 resulation. I think, what we're insistins or sussestins

6 is that the asencY ousht not to allow the lack of

7 uniformity that applies elsewhere but ousht to decide

8 upon the Policy that makes the most sense from the

9 standpoint of Protectins the rishts of employees and then

10 that Policy should be uniform bY rule in the asenCY.

11 MR. SILBERT: MaY I ask thir? Our record is

12 soins to be open till June 3rd. I realize that's not

13 much time from now, but if You have or anY members here

14 have anY information that anY asencY folloWs a Practice

15' or Procedure of sivins notice to Witnesses beins

16 interviewed of a risht to counsel, this committee would

17 welcome havins that information. And we're not confinine

' 18 ourselves to a practice or Procedure that's been codified

19 in a resulation, but even if it's Just an oral Policy or

20 procedure we would certainlY appreciate beins so

21 advised.

22 WITNESS LITTELL: Thank You.

23 WITNESS FIRESTONE: Let me add one more Piece

24 of information Just sPeakins as a representative of the

25 vendor world. What will happen if there isn't a uniform

1 Policy is that I suess I believe that lawyers

_ . _ , _ ._._ ~
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2 .representins licensees and representins vendors will

3 inform down to the lowest machinist at every location

4 their risht in an NRC investisation to counrel and will

5 Provide that information to them.

6 What it means is Probably the fourth tier

7 vendor, the Person that make5 the Pumps down at the

8 bottom end of the line and involved in the investisation

9 who oniv ten Percent of his business world is in business

10 in that world will be advised that he's not involved

11 or first line vendor'whether it's a supplier or ensineer

12 who will inform all of their employees to risht to

13 counsel. That's why We're lookins for resularization of

14 the Process, for uniformity of the Process to make sure
(

15 everyone has the same.

16 WITNESS LITTELL: Incidentiv. Mr. Silbert,

17 althoush I will respond at sreater lensth, I do want to

18 make it clear that there are asencies which volunteer the

19 risht to counsel.

20 For example, the Federal Aviation

21 Administration which conducts investisations of aircraft

22 and also with sreat safety implications. There is a very

23 definite Practice. If the violation is considered to be

24 no more than a technical infraction of the resulations

25 the practice is that the investisator does not sive a

1 notification but the inspector or the lesal office will

. _ _ _
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2 notify the Pilot and at that Point the Pilot is free to

3 ask for lesal advice. On the other hand i f t 'i+ Act is

4 serious and could involve criminal Prosecution I am told

5 that the FAA as a matter of course advises the

6 interviewee of the right to counsel.

7 MR. SCOTT: Could anY of You sentlemen speak to

8 this issue of the impact of the notice of risht to

9 counsel on what's been termed here today as the free flow

10 of information. Whether it would enhance that or have an

11 adverse effect or whatever?

12 WITNESS LITTELL: I would like to respond to

13 that. I did read the transcript of the last hearins and

14 I do remember one member of the Office of the

15 Investisations saYins that in his view an inspector who

16 notified the employee of its risht to counsel would find

17 that that had a "verY intense Chillins effect".

18 I find it verY Chillins to the bone to imasine

19 employees seated in interrosations with one, two or anY

20 number of investisators whose technique before some

21 employees to be 9uite Coercive and 9uite threatenins and

22 Yet that employee does he, or she, does not know that

23 theY Can address the Person bY havins a counsel?

24 MR. RUEBHAUSEN: You mention coercive and

25 threatenins. Do you know that there has been anY

1 coercive and threatenins interviews bY the NRCOI?

._ . _ . . - _ _
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2 MR. VOIGT: Yes, sir.

3 MR. RUEBHAUSEN: So that's really a separate

4 issue, that's the issue of fairness or decency in which

5 the interviews are conducted?

6 WITNESS HICKEY: But not unrelated, of course.

7 MR. RUEBHAUSEN: Not unrelated but can be dealt

8 with separately.

9 WITNESS HICKEY: I can respond a little more

10 directly to Mr. Scott's question too.

11 I have the Personal experience of havins

12 informed a number of employees 'at various sites and under

13 various conditions about their rishts with resard to NRC

14 investisative interview, includins the risht to so it
i

15 alone, the risht in some instances to be accompanied by

16 company counsel and a number of variations on that.

17 How the employees respond is soverned in mY

18 experience bY extreme distraction but in mY experience

19 more often than not the employees have chosen to so in

i 20 without counsel. I think that at least raises a question

21 as to the contention that Mr. Devine made was that to

22 offer company counsel is to compel Company Counsel. Even

| 23 in the specific context he referred to where a particular

24 utility offered counsel by letter and I can't refrain
i

25 from sayins that this characterization of a letter is not

1 an accurate one.

!

|
t

!

i
|
\
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2 The fact is, that manY of the emPl0Yees who

3 received those letters did not select counsel after beins

4 offered the opiortunitY to talk to them and the company

5 would pay for it. The fact is theY did not.

6 MR. SCOTT: One point of view that's been

7 expressed bY several of our Witnesses has been that the

8 mere invokins of counsel has a chillins effect on the

9 witness, the notion that, well, this must be a larser

10 matter than I had been siven to understand, so I better

11 be disidant or whatever and I suess the question is

12 whether You have anY imPerical experience with that.

13 What You're tellins me is if people know theY have it

14 theY either so in without it or theY so in With Counsel
i

15 and it does not seem to have anY adverse impact on the

16 disposition to Provide information. That's Your

17 experience?

18 WITNESS HICKEY: That's mY experience. I think

19 the more sisnificant factor is how the employees or the

20 prospective interviewees perceive what the NRC's mission

21 is there. In some instances what has prompted the

22 mission.

23 MR. SCOTT: We have talked somewhat about the

24 mechanics this mornins and the Possibilities resRrdins

25 the verbal formulation of it. Is there some Preferred

1 verbal formulation of the notice in so far as You're

.
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2 concerned? Is thei-e some waY to state it that would

3 convey the risht and be most neutral in terms of

4 effectins the -- or implicatins these extraneous

5 concerns?

6 WITNESS HICKEY: I haven't tried to draft it

7 word by word and I usuallY don't read it from a script

8 but it seems to me that the elements are that a simple -

9 straisht forward statement that the employee beins asked

10 to be interviewed, whatever he can be told about the

11 subject matter of the interview is, he is not compelled

12 at this time to be interviewed but that a subpoena is a

13 Possibility if he r efuses then he may choose not to so,

14 that he may choose to so alone or he may choose to so
:

15 with counsel if counsel is beins offered by the company

16 or that he may obtain counsel on his own if he wishes to

17 do that.

18 MR. SCOTT: Would it be desirable to your

| 19 standpoint to leaven that? That is a routine matter and
I

! 20 nothins should be read into it or is that not desirable

| 21 from your standpoint?
:
l

! 22 WITNESS HICKEY: I don't know that you could
l

23 say that and make it accurate.

24 I suspect that if it's determined or if the

25 Commission were to- asree that it was appropriate to sive

1 a warnins, I would think that it would be extremely

|

|

1
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2 desirable to have a mandatory Published Phaaseolosv of

3 that warnins so that People Could look at the questions

4 of Possible slantins of the warnins or Proper or improper

5 inferences that misht be drawn.

6 MR. SCOTT: Intonations? I

)
7 WITNESS HICKEY: And then we say We Won't '

8 set into what investisator A said as to investisator'B.

9 The instructions are that he will read this card and

10 everybody Will read this card and that's what the warnins

11 will be. Th~en at least you'd have uniformity.

12 MR. SILBERT: What is the reaction of the

13 members here to the testimony of the union

14 representatives who ursed that this committee recommend
i

15 to the Commission that perspective interviewees be

16 advised of the risht to have a union representative or

17 business representative Present durins the interview?

18 WITNESS HICKEY: I am not sure all of our

19 Panelists were here when that testimony was siven.

20 MR. SILBERT: I understand that.

21 WITNESS HICKEY: Have I not seen whatever

22 written submission the sentleman from the union has made

23 so I am not sure I know all of reasons in support of his

24 Position.

25 My reaction is that he was askins for two

1 thines. One was a risht that he didn't claim was yet
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2 established but he thousht misht be extrapolated to have

3 an union reeresentative Present and then to incorporate

4 that into the warnins that would be siven to an

5 interviewee.

6 I think that the Presence of another Person, be

7 it a co-worker or a business manaser or ahY other Person

8 has some benefits in terms of avoidins the type of

9 coercins interview situations which misht exist where

10 there's not another Person Present. I am not sure that

11 sives the employee the kind of advice he needs as to his

12 Potential exposure.

13 MR. SILBERT: Are You sussestins then that it

14 misht be advisable to have not on1Y & Co-Worker or a

15 business manaser from the union but in addition a counsel

16 Person Present as well to sive him or her that kind of

17 advice?

18 WITNESS HICKEY: I think the case for

19 inhibitins the free flow of information sets stronser as

20 You increase the number of People that are Present in the

21 interview and that it's not necessarY to have several

22 people there if there is a counsel for the employee, if

23 that's what he wants.

24 If his choice is that he doesn't want counsel

25 but would like a disinterested observor or union

1 representative or a co-worker or his wife it seems to me

-

- - . . _ _ _ _ _ - . _ _ . _ . _
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2 that he should be allowed that.

3- MR. SPRITZER: So you think he should be

4 advised that he could have a personal representative or a

5 lawyer there?

6 MR. SILBERT: Or a union representative?

7 WITNESS HICKEY: Yes.

8 MR. RUEBHAUSEN: Mr. Hickev, your Position with

9 respect to the Presence of counsel in the context of what

10 is our Jurisdiction, namely that the Resulatory

11 Commission and it's employees, would you extend that to

12 the interviewees who are not employees of the licensee

13 but who may be deemed to have relevant information? Such'

14 as a neishbor or a motelkeeper?

15 WITNESS HICKEY: I really hadn't thousht

16 carefully about outside independent Witnesses.

17 I think that the basis for makins the advice to

18 licensee employees is equally applicable to others at the .

19 site such as contractors, vendors, architects, ensineers,

20 employees.

21 If you set off the site to a neishbor who may

22 be asked whether they ever saw an employee usins druss

23 off site, it seems to me that the case is much less

24 strons.

25 MR. RUEBHAUSEN: Well, then could you then make

1 what the case is because I don't see the distinction that

- . . . .. . . _ - . ._
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2 vou're tryins to draw between them.

3 WITNESS HICKEY: Part of the decision is that

4 siven the history and Pervasive influence of resulation

5 in the nuclear industry there is now a feelins, an

6 inaccurate one, but a feelins that an employee is

7 required to Participate in these interviews. I am not

8 sure that that same Position exists if you so to a

9 housewife who haPPens to live next door to a Plant

10 operatins.

11 MR. RUEBHAUSEN: So if there were Promulsated a

12 rule or you had a card that said that no employee is

13 required to cooperate in these interviews that would set

14 at the heart of what is troublins you?
|

15 WITNESS HICKEY: I think you should tell him

16 what his rishts are.

17 MR. RUEBHAUSEN: That's different.

18 WITNESS HICKEY: It's narrower --

. 19 MR. RUEBHAUSEN: It's clear that he does not
|

20 have to talk?

21 WITNESS HICKEY: I think that's clear.
|

| 22 MR. RUEBHAUSEN: That is the distinction that

23 vou were drawins between the employee and the housewife

24 or the sardener?

25 WITNESS HICKEY: Well, neither have to talk

|

| 1 absent a subpoena. The Pressure is on the one, the

|
,

1

'
- - - - -- . . _ . _ . - _ _ .
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2 employee as compared to the housewife is much sreater.

3 MR. RUEBHAUSEN: LJe l l there's the Pressure but

4 in the seneral rule that You discussed in the seneral

5 rule or the oral statement bY the investisator You Would

6 have dealt with what is troublins You.

7 WITNESS HICKEY: I am not sure I total 1Y

8 understand what You are saYins but I think if You advise

9 the employee of his rishts that substantiallY deals with

10 mY concern.

11 MR. RUEBHAUSEN: That broadens mY question

12 because we assume under the risht to counsel and assume

13 company counsel if You assume?

14 WITNESS HICKEY: If You tell me his risht is
i

15 not to Participate then assume that includes all the

16 desrees up to that, ParticiPatins onlY With Counsel:

17 either one of them. I believe that he has a risht to

18 have counsel supplied to him.

19 MR. RUEBHAUSEN: I think I understand Your

20 view.

21 MR. SILBERT: MaY I ask one 9uestion? Are You

22 sussestins in an advice of rishts, a canned Plea of

23 so-called Miranda Rishts or are You talkins about onlY

24 advisins him as to his risht to counsel?

25 WITNESS HICKEY: I think he should be told the

1 scound rules of investisation also. You should tell
.
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J 2 him about his counsel and that he has a risht to

3 Participate or not Participate and he can condition his

4 Participation in the various ways we sussested. It seems

5 to me that informs him well enoush.

6 MR. SILBERT: So it's not the full Miranda

7 scope of warnins, it's reallY twofold, risht of

8 Participation or not Participation and Fisht of counsel

9 or representative or co-worker or union representative?

10

11 WITNESS HICKEY: That's mY feelins.

12 WITNESS LITTELL: Well, isn't the advice of the

13 risht to counsel the more imPortant one, the advice that

t,

14 an employee has the risht not to Participate is more

15 academic than real for most employ?es who on whatever'is

16 said will feel. I understand, a compulsion to cooperate

17 and to Participate?

18 MR. SILBERT: Well, if theY're soins to feel

19 the compulsion, You saY that even advisins them that

20 theY're not Compelled to Participate Won't be verY

21 effective -- or won't be effective?

22 WITNESS LITTELL: All that the Commission could

23 advise them is that theY have a lesal risht not to

24 Participate. This would not dissipate the Pressures that

25 come from the need of an employee to Participate in order

1 to show sood faith, in order to do what is reallY Part of

__
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2 the empl oyee's J ob. I don't think there is any real Way

3 to relieve the employee of the effective Pressures to

4 cooperate with an investisation nor do I think that the

5 NRC in seneral would wish to encourase non-cooperation.

6 MR. RUEBHAUSEN: Is it the normal case, Mr.

7 Hickey, that when an investisation is started by the NRC

8 that he does not know the investisation is soins

9 forward?.

10 WITNESS HICKEY: I would say the normal case is

11 that the first notice you may receive that an investi-

12 sation is soins forward frequently is the arrival at the

13 plant of NRC Office of Investisations employees who wish

14 to besin immediately investisatins by lookins at
('

15 documents or talkins to witnesses.

16 In some instances you know after that's

17 happened the first time you know that an investisation is

18 onsoins and you then will have oniv to suess or to

; 19 attempt to learn when they will visit asain, so, yes, it
|
' 20 is.

21 MR. RUEBHAUSEN: So you do set knowledse. You

22 may set it from whatever time it takes to set from the

23 sate to wherever they're soins.

24 WITNESS HICKEY: That's risht.

25 MR..RUEBHAUSEN: But you could then Pu': in

1 effect a red alert and inform all of your employees that

!

!
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2 the asents are here and You have these rishts, don't

3 talk or You Can saY don't talk unless You Consult with

4 me, counsel?

5 WITNESS HICKEY: That can be done. I frankly

6 think that one of the Policy reasons whY there is a

7 better waY to do it is that what haPPens when that besins

8 is that You initiate an atmosphere of friction in which

9 the Office of Investisations employs a verY timely

10 question because I had some experience with it this

11 mornins in which the Office of Investisations employees

12 are insistins that records of witnesses be made available

13 now and seekins to brins Pressure to insure that that

14 happens and not in anY tolerant manner saYins, if
!

15 You'd like to take a Couple of hours to talk to the

16 employees about this, be mY suest and I would suspect

17 that thinss would set done more effectively if there were

18 a routine policy that avoided some of that Pressure.

19 MR. RUEBHAUSEN: BY the nature of thines all

20 investisations whether the NRC or the FTC or the

21 Department of Justice or the FBI, there's an adversary

22 relationship and there is some natural friction.

23 WITNESS HICKEY: I think we should trY to

24 minimize it and I must saY that in the NRC area manY

25 investisations and the tradition has been that if You

1 call them inspections theY have been done in a relativelY

_. _ _ __ _ __
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2 frictionless atmosphere. I think lately it's
,

3 unfortunately chansins from that. Which is one of the

4 reasons why I hope this committee will address that.

5 MR. SILBERT: Next question?

6 WITNESS HICKEY: Next question is two,

7 which is about the choice of counsel.

8 I think our view has already been expressed as

9 to whether the Commission may limit an interviewee's

10 choice of counsel. That seems to us quite doubtful siven

11 the case law ths.' we have referred to. Whether thev

12 should I thini tne rules are like in any other forum.

13 That is that if there is a conflict of interest a Primary

14 determinant of that is the counsel himself and they

(
15 should not be allowed or are not allowed to Participate,

16 otherwise they should be.

17 You did hear earlier this afternoon some

18 sussestion that the conflict was inevitable. I recall

19 addressins that briefly the last time the committee
;

20 sathered. I Just reiterate that I disasree completeiv

21 with the proposition that the oniv time there is not a

|

| 22 conflict is when the employee and the Company are in

|
23 cahoots to cover up the facts of a matter. There was'

24 nothins that today that dissuaded me from that.

25 MR. SCOTT: Mr. Hickey, I recall from your

1 letter the assertion that where company counsel is

|
|

_ - _ - _
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2 Present, *here is reason to assume that company Counsel

3 will share the fruits of the investisation or of the

4 interview with Pertinent Company officials. This is, I

5 think what Mr. Devine termed a means of discovery. I

6 take it you acknowledse that but think that that is not

7 necessarily somethins to be alarmed about and would have

8 some positive impact on the resolution of the Problem.

9 Is that' correct? I'd appreciate it if You could make

10 that out a little bit more?

11 WITNESS HICKEY: To elaborate Just briefly do I

12 aeree that in most instances it is appropriate and

13 expected for the company counsel who has been Present at

14 an interview to discuss with company manasement the
(

15 substance but Probably not the blow-by-blow of the

16 investisative effort of what they are lookins at, what

17 the nature of the concern is. Is it very current or are

18 we talkins about history? Is it widespread or isolated

19 and so on.-

20 The interest of the company frequently is -- I

21 suess I would say commonly is--to have the matter solved

22 accurately and fairiv and addressed so that it can be

23 basically put behind the company rather than have it on

24 soins and drawn out and festerins. If there is a Problem

25 that supports the allesation that has been made or the

1 area that the Office of Investisations is Pursuins, i f,

i

;

!

__ _ _ _ __ . , _ . -
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2 most instances the company Would like to have that out

3 and addressed and resolved because if it stays of unknown

4 dimensions it's really worse from the company's Point of

5 view.

6 You must keep in mind that if at any stase the

7 Commission retains the Problem that if they think there

8 is a safety Problem to stoP operations Which is an -

9 extreme threat to a company. You're talkins shuttins

10 down operation or stoPPins the construction at the Plant

11 which is an extreme exposure to the company.

12 I think that the whole tradition of resulation

13 in the nuclear industry is based on the Presumption that

14 the company has an interest, a strons interest that is

15 for the safety of the public health in the insta11ation.

16 If that's not the case then we have been soins at the

17 resulatory Process quite the wrons way. Because there is

18 more increasins inspection and safety resulation than

19 ever.

20 Primary responsibility has always been felt to

i 21 rest with the licensee so if the Office of Investisations
!
'

22 view is that, oh, that doesn't extend to the kinds of

23 thines we're talkins about there, it ousht to be the

24 opposite that the company Will be interested in

!
' 25 concealins it. I think the case kind of errors to me

1 because I don't think that is soins to chanse with the

!.

l
|

|

-
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2 obvious business and economic aspect of the company's

3 interest.

4 MR. SPRITZER: Assumins you're risht, but the

5 individual's interest and I think you're risht in the

6 company's view, that is for exposins any misfeasance, the

7 individual's interest may not be to disclose if it misht

8 subject him to discipline or somethins.

9 WITNESS HICKEY: I think you're risht for that

10 employee.

11 MR. VOIGT: I think there are two Points here

12 that have to be kePt in focus.

13 It's common eround that the employee has a

14 risht to counsel and to me Part of that risht is that he
15 has a risht to Pick his counsel. So in case A he may

16 feel that the lawyer who is best equipped to represent

17 him is a company attorney and he Wants the Company

18 attorney to represent him. The lawyer, obviously, has a

19 duty to ask himself and to tell his client if there's a
,

20 conflict, but assumins there isn't a conflict it seems to

21 me you're undercuttins the fundamental risht of the

22 employee if you establish some rule or Presumption that

23 he can have any counsel in the world he wants except the

| 24 company lawyer, that's Just wrons.

25 On the other hand, case B, the one you sussest

r

1 where he damn well doesn't want the company to know what

- .-- . - ,.
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2 he's about to tell the NRC, he's been advised under our

,

3 recommendation that he has a risht to a lawyer of his own

4 selection or he has a risht not to have a lawyer so he's>

5 equally free to exclude the company attorney from the

6 interview. I think that's exactiv the way it ousht to
.

7 be. It's the individual's nisht that we're concerned,

4

8 with, not the company's.

9 MR. RUEBHAUSEN: Would it be your sussestion

10 that the Proposal that you put before this committee and

11 I know this is hvPothetical, but is so Proper that it

12 should be extended to the FTC, the food and drus, the FAA

13 and the office of mine safety or is it somethins that
;

14 asain that's unique about the nuclear resulatory system
.

15 that underscores your concerns? Because whatever we do,

i 16 if-we should accept your sussestion it Would become a

17 Precedent and we ousht to know whether it should be

18 viewed as a precedent or confined only to the NRC.

19 WITNESS HICKEY: I don't feel qualified to
i

20 address it in the other context. I can say that there
1

21 are some aspects of the nuclear industry that seem to me
:

22 to make it Particular1v appropriate there. I have,

23 already referred to the resulation, I suess that's not

24 unique to the nuclear industry.

l 25 I suess there is an increasins tendency not

1 only in the nuclear industry but in my area of

E
1

_. . - __
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2 occupational safety and health but there was somethins

3 that was fundamentally dealt with and I think as that was

4 developed and you see broad statutes and under the

5 Nuclear Resulatory Act which are criminal in nature that

6 the need for advice like this srows whether it is in the

7 food and drus area or the national health area.

8 MR. SPRITZER: But even in the area where we

9 have completely criminalized, where it is oPen and

10 shut a criminal investisation certainly it is clear that

11 the warnins of.the risht to counsel must be siven unless

12 there is a custodial settins.

13 WITNESS HICKEY: Perhaps the instinct for self-

14 Preservation is a little more easily brousht into Plav
,

.

15 there when a Police officer or an FBI asent approaches a

16 citizen and says he would like to talk to him, I suspect

17 that the individual may react to him differently than

18 when a minins health and safety inspector soes to an

19 employee. I think he is more apt to be on his suard and

20 recosnize if he's sot a problem he better do somethins

21 about it because as you say the criminal element is

22 Pervasive. That's what those investisators investisate

23 oniv.

24 MR. VOIGT: I subscribe to what Mr. Hickey has

25 Just said but I think it's worth Pointins out that the

1 nuclear industry is not unique PerhaPs but it's different

,

, ,. , -e. -_ . - - . . - _ - , , . _ - , _ . . - - , --
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2 in the sense that manY of the individual employees, for

3 example those that I currently represent are listed and

4 theY stand to lose their own lists, whereas in mor

5 these other industries the employer maY be subJec. .

6 sanction, but the individuals, short of Personal criminal

7 liability don't have that Personal stake in the

8 investisation.

9 MR. SILBERT: What kind of employees do You

10 represent in Your Practice?

11 MR. VO!GT: People who work in the nuclear

12 Power Plant and who work in the control room or are

13 supervisors in the control room, each one.- of those

14 individuals has to have his own license to manipulate the

15 controls of the Power plant and that's his livelihood and

16 if he loses his license he maY Well lose his livelihood

17 quite apart from anY Civil or Criminal Penalty that maY

18 be imposed.

19 WITNESS LITTELL: I asree with what is beins

20 said and I'd like to add a Poiret to respond to the

21 Professor's Point that there is a law that non-custodial

22 interrosation does not require a warnins.

23 In those circumstances I think it's important

24 to recosnize that the Supreme Court has drawn a

25 distinction between businesses which have little

1 expectation that theY will be subject to inspection and

.
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2 those that do not have an expectation of resular

3 inspections.

4 For the former, it is customary that the

5 sovernment does not need any Particular Process. The

6 sovernment asks questions. There's no requirement for a

7 search warrant for example. That's the discovery for the

8 nuclear asency. In that the employees are subjected to a

|
9 resular barrase of sovernment inspectors as Well as

| 10 investisators and it is Part of the ordinary routine Part

i 11 of business to answer questions.

12 I think that's quite different than other

13 . businesses where the approach of a Police officer or an
!

14 inspector is a non-routine act and because it's non-

15 routine the employee is alerted to the need to have

16 special concern about what's soins on. What I am

17 sussestins is that in businesses where interrosations

18 have become routine acts, in those situations there's all

| 19 the more reason to alert the employee than in certain
|

| 20 tvees of interrosations the risht to counsel is
|
I 21 appropriate.

22 WITNESS FIRESTONE: Mr. SPritZter, I Would like

23 to sive a different view. I think it also should be

24 extended to this industry. As I understand the

25 committee's charter is to solely look at employees of

| 1 licensees and I would like to emphasize that I think

|
,s

|

. . . __ . _ _ _ _ _ _ _
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2 employees of vendors and employees of architects and

3 ensineers and so on down the line should be treated in

4 the same way. That is the Policy that we're sussestins

5 should be applied to them also, not Just cut off at the

6 licensee level.

7 MR. SILBERT: Okay.

8 WITNESS HICKEY: Your next question was about

9 tape recordins, that's item three in the letter.

10 Our view is that taPG recordins enhances

11 the credibility of the Process and if the witness desires

12 it should be -- he should be allowed to tape record the

13 interview. I would think that the NRC well misht want to

14 do this itself but if theY do not, it seems to me theY

{

15 should allow the emPloYOe to. The employee, I should
.

16 think to be able always to keep the tape or a copy of the

17 tape. Mr. Silbert Pointed out earlier that it is an area

18 shrouded in secrecy and as in the srand Jury the witness

|
| 19 is allowed to indicate what he said in the erand Jury.
l

20 MR. SILBERT: He doesn't have a COPY of the

21 transcript.

|

22 WITNESS HICKEY: He maY take notes.

23 MR. RUEBHAUSEN: Frequent recesses.
!

|

| 24 MR. SILBERT: In some Jurisdictions.

25 WITNESS HICKEY: And as to whether the NRC

1 should have a copy of the tape, I think a copy of the

|
l

l
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2 tape should be made available to the NRC if thev Want it.

3 I would think that they wculd want it.

4 MR. SILBERT: Would you include that as part of

5 a warnins or would you also, if you say they should

6 have a risht to take tape record if they request Just as

7 vou acknoWledse that they.have a risht to counsel if thev

8 request, therefore they should be advised of there risht

9 to counsel so they are all in an 09ual Position that thev

10 should all be advised of their risht to tape record.

11 WITNESS HICKEY: I th' ink they should.

12 MR. VOIGT: I would so beyond the scope of this

13 question, I think. I think the NRC should have a Policy

14 of creatins a record of every interview whether it be by

15 tape recordins or stenosraphic reporter and if that

16 Policy were adopted then this question would become moot
,

17 because there would always be a record and the individual

18 would always be -entitled to a copy of it. It seems to me

19 a-little unfair to put the burden on the witness to do

20 the recordins.

21 MR. SILBERT: How would you differentiate

22 that, asain, between the criminal area? For example,

23 referred to by Professor Seritzer? Should the FBI

24 every time they approach a witness automatically and

25 routinely record? Should the IRS, should any asency do

1 that?
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2 The question is: Is there a reason to do it

3 here that would differentiate it from these other

4 asencies that at least purported 1v have more of a

5 criminal mission than the Office of Investisations of

6 NRC?

7 MR. VOIGT: In a more Perfect World I Would say

8 that it should be done that way because we're constantiv

9 encounterins problems where the asent has a recollection

10 or the asent has made notes which bear very little

11 resemblance to the witness's recollection of what he told
i

12 the asent.

13 MR. SPRITZER: Are you really anticipatins a

14 more Perfect world?
,

15 MR. VOIGT: I suess I am not terribiv

16 optimistic for a far more Perfect world Professor

17 Spritzer, but I really believe you would set a better end

18 Product, if you will, if the interviews were recorded so

| 19 vou wouldn't set into an arsument later on about what did

i
i 20 A really testify to?
|
!

21 WITNESS HICKEY: Goe obvious distinction that

22 occurs to me is that in the criminal area you will make

23 or break your case not on what was said in the interview

24 ordinarily but on what is tested in the Courtroom when

25 the full Panacea of Procedural rishts. More often in the
|

| 1 NRC context the enforcement Power is such that while
|

|

|
r

|

t

!



178 ..

WITNESSES HICKEY, VOIGT
FIRESTONE AND LITTELL *

2 there is a risht to a hearins on down the line, the power

3 is exercised in a way that that risht is infrectuently

4 invoked and then not with the'same Protections that a

5 criminal development defendant Would have. That seems to

6 me to council a sreater attention to the accuracy of the

'

7 interview in the NRC interview than the criminal.
s

8 MR. RUEBHAUSEN: I want to be sure I understood

9 that. I followed the first Part but the NRC will act on

10 the investisator''s reports?

11 WITNESS HICKEY: The NRC c'an propose

12 enforcement action, yes, on the basis of the

13 investisator's report. There is a r'isht to a hearins on ~
>

>

14 down the road. I think it's fair to say that the risht

15 is not often invoked. The enforcement Power is
,

16 substantial, the fines are increasins. Every next fine

17 is a new record find, so I think that the impact on the

18 members of the industry of NRC charses based on

19 inaccurate invest 19ator's records.

20 MR. FUEBHAUSEN: First you have to pay the

21 fine. Before you Pay the fine you have an opportunity -

22 for a hearins.

23 WITNESS HICKEY: That's risht. <

,

24 MR. SILBERT: What you're savin 9 is that the |
|

25 fines are so heavy and the Proceedines so costly that

1 many of the licensees Would Prefer to ComPlv.

:
1

1
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,

2 WITNESS HICKEY: And the burden, is not the

3 same as the sovernment carries in a criminal case.

4 WITNESS HICKEY: Confidentiality. our view is
.

5 that there is no reason for blanket scants. That it

6 should be made available to the extent necessary to

7, Protect an informer or individual who requests that kind

8 of Protection, but not where, of course, that

*
9 individual's testimony is the basis for the enforcement-

10 action. We don't see a basis for distinsuishins a

11 resPon6e to subPart B between those and interviewees who

12 come forward on their own and those who are sousht out,

13 but it should be the same Policy for either.

14 We think it should be sranted oniv on request
_

15 and that they should be informed of that, of the

16 availability of that information. Thev already are as I

17 mentioned Previously informed throush a notice that is

18 Posted on all sides. A messase that I think has sotten

19 across effectively so that most employees are aware of
_

' 20 their ability to contact the NRC throush collect calls*

21 from their home but I think to make clear some advice to
a

22 an employee should be siven.

23 MR. SILBERT: So you would inclu(e that as, the

24 risht to counsel, the risht to have a representative, the

. 25 risht not to Participate, the risht to tape record and

1 the rishts to confidentiality?
_,

?

--

h

e

4

.

4
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-

WITNESS HICKEY: _Ye's.2 , ,

3 i MR. SCOTT: - What about the risht, MN Hickey to
4

4 be. free from retaliation. Is that dealt with now?

'

s 61'o'in the notice. I5 WITNESS HICKEY: That s

6 think it.would be a sood thins to include in the advice.
7' It is bY the waY aPParentlY DoW the WaY bY Policy but

-

7

8 frequent 1Y mentioned bY NRC investisators in their

" 9 comments. -
,
-

10 MR. SILBERT: Which one?

11 WITNESS HICKEY: The risht,to be free from

12 retaliatory ac t i o n .' ..
.

i

13 i MR. SCOTT: Would it be unduly burdenins You to

14 ask -- I don't know if mY colleasues. subscribe to this,

15 but in between ndw and June 3rd to Perhaps Provide us
,- .>

'16 with a model notice that would include these /arious,

~

17 matters and lansuase that You feel in Your J udsragnt woul d
' -.- / ,

,
' ''

'.18 .! -

WITNESS HICKEY:' 'I'd be slad to undertake that.

'be appropriate?
.

./ ,' -

i

19 ,

,

! , .

29 - MR. SILBERT: Good, it would be appreciated.
< . -

21 WITNESS HICKEY: June 3rd?
.

22 MR. , SILBER}T: That's a week.

.MR. RUEBHAUSEN: It's a lons weekend.23 -

, .

24 WITNESS HICKEY: I am sure Mr. Hayes would want
,

/ r ;
25 to cooperate in that effort. i'

'//
/ I

1 WITNESS HAYE?r I'd been more thAn<.slad to
,.

,

. ,

e#
) f

's g

% ,$

o

[l /
,

'' r j
,
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2 cooperate in that effort, sir.

3 WITNESS HICKEY: I think we have addressed

4 the questions in the letter.

5 WITNESS LITTELL: There's one other 9uestion

6 that the chairman did not put before this committee but

7 which I think this committee misht wish to address.

8 That is the question of when do the rishts to

9 be reprimanded APPLY? The NRC conducts both

10 inspections and investisations. As I understand the

11 mandate of this committee the recommendations will

12 APPLY if adopted onlY throush investisations.

13 At the last session of this committee Mr. Levi

14 Pointed out 9uite Correctly that it's verY hard to
i

15 clarify what'is an investisation and what is an

16 inspection. It's verY hard to draw the line. Clearly

17 what is adopted here can be viciated if the warninss are

18 not applied when an investisation reallY besins. There's

19 a Problem if what is denominated an inspection in fact

'

20 turns out to be an investisation. I would sussest a

21 Prasmatic rule. At the verY least, I think that the rule

22 that this committee formulates should APPLY whenever the

23 interview team includes a representative of the Office of

24 Investisations or an inspector who has been detailed

25 to the Office of Investisations.

1 MR. SILBERT: Can you explain whY it is that

_
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2 You Picked that Particular formulation, the rule?

3 WITNESS LITTELL: It is my understandins, based

i
4 uPon the record, that when there is concern about conduct j

5 which may eventually result in charses that an Office of

6 Investisations' investisator is often added to the sroup
,

a

7 or is indeed the interviewer. That I think sisnals the

8 time when the Protections of this committee should be

9 applied. I also understood from the last transcript that

10 there have been inspectors who have been detailed to the

11 Office of Investisations, and I presume that the same

12 rules should APPLY to their Presence as applies to

13 investisators.

14 MR. SPRITZER: In the latter case you are

15 sussestine that theY act as investisators?

16 WITNESS LITTELL: Yes. I think there is a

17 Problem of, the old Problem of when a rose is a rose is a

18 rose. I don't think the Particular Word used to

19 denominate the interview should. I think you should use

20 a Prasmatic test and I think what I have sussested maY be

21 a valid test.

22 MR. SILBERT: Any other comments that any

23 members of the representatives of the forum wish to make

24 on anY of the subjects under consideration?

25 MR. VOIGT: I'd like to make one. I will try

1 to be brief because you sentlemen have been very
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2 induisent. I was very troubled by Mr. Devine's

3 hostility toward the notion that the employer can pay for

4 a counsel and as a result somehow that counsel is not
,

5 independent or is really in cahoots with the company.

6 That's simPlv not true. Tha lawyer Would be

7 very unethical if he let it be true. I think the

8 committee should be clear that the question you're

9 addressins when it says Company Counsel, it means a

10 company employee or a lawyer rePresentin9 the company.
7

11 It does not embrace the third situation where the company

12 has asreed to reimburse the expense of Private counsel

13 who does not represent the company.

14 MR. RUEBHAUSEN: I thousht Mr. Devine was
1

15 confinins his Judsment to that one instance, an instance
,

16 which Pu2Zled me as to why it was done that way because

17 based on that instance I think there would be much for

18 his Point but that's not the normal way it's done.

( 19 MR. VOIGT: I will be happy to Clarify that.
|
'

20 What the letter said is what the Pennsylvania Business

21 Corporation Law says. It wasn't an interPr~etation but my

22 memory serves me it was as close to beins a quotation as

23 it could be without Puttins the 9Uotation marks in. What

24 the Pennsylvania Business Corporation Law says. It's an

25 indemnification statute and the letter quite Properly

1 indicktes my view recited for the benefit of each
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2 recipient what the Provisions of the statute were, no

3 more, no less.
,

i

4 MR. RUEBHAUSEN: So it was an indemnification

5 that included counsel fees?

6 MR. VOIGT: As indemnification usually does.

7 MR. RUEBHAUSEN: You mean under Pennsylvania

8 law the counsel could not have been held in -- here's a

9 scoup of counsel, pick your own and they will because

10 vou'll call.a counsel and said you're on your oWn and

11 anythins you want to share with me that you consider

12 consistent with your oblisation to your client we'd like

13 to know but it's your Client, send us (our bill and We

. 14 hope it Will be reasonable.

(~ 15 MR. VOIGT: I am tellins you that is basically

16 the case law.

17 MR. RUEBHAUSEN: Okay. I was Puzzled by What I

18 heard him say.

19 WITNESS HICKEY: I was more than Pu=zled. The

20 sussestion was that the letter said that any employee who

21 wanted to cooperate with the investisation was not soins

22 to be elisible for counsel. I think that we have to have

23 a representative 1v uncomplimentary view of the NRC and

24 the visor of it's enforcement activity to believe that

25 they Would let a letter like that be sent out and that

1 they Would allow a Company to obstruct an investi9ation
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2 in that fashion. The answer of course is that that's not
>

3 what the letter said. j
j

4 MR. SILBERT: Any other 9uestions of our ;

;

5 representatives?

6 (No response.) ,

7 MR. SILBERT: Gentlemen, we are very ,

8 appreciative of the benefit of your views. I know you.

9 are all busy and We welcome the time to have you Come
':

10 here. .

(WITNESSES EXCUSED.)11

12 MR. SILBERT: Thank you for beine with us her~e

13 today and for Waitins Patiently to appear?

14

f 15 For the record identify yourself?
.

16 WITNESS HAYES: I am Ben Hayes, Director,

17 Office of Investisations, United States Nuclear

18 Resulatory Asency. Roser Fortuna, Deputy Director

19 Office of Investisations, NRC. Bill Ward, I am the

20 Director of the Division of Field Operations, Office of

21 Investisations, NRC.

22 MR. SI'.BERT: Gentlemen, all but Mr.

23 Ruuebenhausen were here at our first meetino when you

24 appeared in response to a number of the issues before

25 this committee and I knoW vou'Ve basically been here

1 throushout the Proceedinss today. Have any matters on

(
,
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2 the issues before this Advisory Committee that you feel

3 vou have not had an adequate opportunity to address and

4 wish to supplement at this time for our consideration?

5 WITNESS HAYES: If I may, Mr. Chairman,

6 emphasize some areas that we covered last time and

7 somewhat summarize the essence of the testimony today

8 from representatives from other federal investisative

9 asencies.

10 I believe I stated last time we met that I am

11 unaware of any federal, state or local investisative

12 asency that routinely advises a witness that thev

13 have a risht to counsel or Miranda warnines or anythins*

14 of that nature and I am unaware as has been stated today

15 of any lesal right or pronouncement that directs us to do

16 that.

17 If I could, let me once asain so over basically

18 the two thinss that we do and only two thinss.

19 We look at documents and we talk to People and

20 that's it. We do not execute undercover prosrams, we do

21 not execute search warrants. We do not execute arrest

22 warrants, we do not use electronic surveillance devices.

23 We do not have funds available to Purchase information as

24 many asencies do. We do not have a formal assressive

25 Prosram to develop informants as most asenCies do. We do

1 not have two-way radio to conduct an investisation.
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2 And I have aPProXimatelY 25 investisators throushout the

3 United States and as You knoW We are Charsed With the

4 overall mission of Protectins the health and safety of
|

5 the People of this-country. We look at documents and We

6 tal k to People. That's it.

7 I feel that anY recommendation that You Would

8 Present to the Commission should keep these two areas in

9 mind. That if we are further restricted and further

10 impaired from elicitins testimony, as You all know a

11 document is no sood without the testimony to so with that

12 document then You further Put us behind the eisht ball if

13 You levied the Commissioners with the type of report that

14 we feel theY need to fulfill their resulatorY

15 responsibilities and I feel most sincere about that.

16 Mr. Hickey was kind enoush to sussest that he
,

i

17 would like the investisations to move much more

18 expeditiously. I also Would appreciate, You knoW, beins

19 allowed to do so the waY We feel we can best serve the

20 Commission. And if I am not mistaken Mr. Hickey also

21 sussested that if in fact he Participates in a discussion

22 with staff and a witness that, of course, he would advise

23 the corporate officials of the essence of that and we

24 stated before that we feel that is total 1Y unaPProPriate

25 because of the potential conflict of interest.

1 One clarification, I have forsotten who, but

- _ . __ _ _ __ - _ _ _ _ _ _
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2 one of the sentlemen Previously stated that the

3 assistance to OI, the people siven to us to assist us but

4 we do.have such a Prosram and they are basically the

5 ensineer with the technical expertise that help us to

6 look at various technical matters but they are not

7 investisators.

*
8 I do not feel it would be appropriate for this

9 committee to.sussest to the Commission that a technical

10 non-investisator, if you decide to so with rishts and

11 what nave you that it would be appropriate for that

12 individual to have that laid upon him. I look at most --

13 or many asenCies that have both a civil-criminal mission

14 mainly the Internal Revenue asent and revenue asents, a

15 civil auditor, under no circumstances sives a Miranda
,

1

16 warnins.

17 MR. SPRITZER: Just for a Point of information

18 when for instance, ensineers are detailed to your office,

19 do they conduct interviews independently of the resularly

20 assisned investisators?

21 WITNESS HAYES: You mean by themselves'

22 exclusively with --

23 MR. SPRITZER: Yes, would they so out and

24 question a witness?

25 WITNESS HAYES: They Would be a Part of the

1 questionins Process but I am not sure --

. -- -- - __ _ - _ - _ .__ _-
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2 WITNESS WARD: I can sive You an example. No,

3 theY don't do Complete intervicWs bY themselves but what

4 we run into on a current investisation is theY're at a

5 Power Plant and durins the course of the investisation
>

6 theY will pick up various technical documents. TheY Will

7 then so to another Part of the Plant to either obtain

8 more or brieflY talk to the Person and find out where

9 else are workers located. Can You explicate this, can

10 You tell me what this means? And theY have been sreeted

11 with I have been advised I should not talk to You without

12 an attorney beins Present. So it's that more limited

13 type interview.

14 MR. SPRITZER: It's not a case of an ensineer

15 actins or an inspector, it's a Person actins defacto in

16 an investisation?

17 WITNESS WARD: That's correct.

18 MR. SCOTT: You take the Position that where

19 that is haPPenins that that Person does have a risht to

20 an attorney at that Juncture?

21 WITNESS WARD: Yes, I think that to the extent

22 the individual chooses not to talk without an attorney We

23 have no choice but in this case the Person returns back

.24 to where the investisators are and theY discuss the next

25 move to still obtain the information expeditiously.

1 Quite frequent 1Y when You have documents is You have
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2 People literally runnins back and forth'to different

3 locations say short of the ful! interview Process. It's

4 a delay and annoyance to us.

5 MR. SILBERT: Mr. Ward, an investisator

6 wouldn't say there is no risht to counsel here, we can
set a subpoena to obtain those documents anyway?7 easily

8 WITNESS WARD: I think we may tend to nesotiate

9 whether we need to have the lawyers Present or have a

10 more compulsive Process. I think that normally the Fisht

11 to the documents is rather clear-cut by the resulatory
an issue that we are occasionally confronted12 authority,

with when they're not aware of our authority.13

14 MR. SCOTT: It's not the action of askins for
the documents that trissers the response of the risht to

f 15

but when your detailee says can you explain this16 counsel

17 to me?

WITNESS WARD: Correct. I misht add that this
18

19 would be a very rare occurrence. The first time we have
'

type of
it and the first time we have used those' 20 run into

f investisation would be on a current
| 21 people in an OI

22 investisation and it would be typically, is this all,

! 23 are these all the procedures and be faced with that sorti

24 of response.

25 MR. SCOTT: Is that as a result of some Postins

1
by the company or by the union that there is a risht to

I
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~ 2 counsel in this situation or some less formal but equal 1Y

.

3 Pervasive messase that was conveyed in response to Your

4 Presence there for that Particular investisation?

5 WITNESS WARD: I believe that there was more

6 than one modality here. There was a seneral letter and

7 there also would have been extensive abbreviation bY the

8 company attorneys in this Particular investisation.

9 The issue of representation of counsel was a

10 verY hot issue throushout the course of this
1

11 investisation. Certain1Y various stases of it. So I

12 think the awareness of the risht to an attorney beins

13 Present was much more pervasive.

14 MR. FITZGERALD: Did the company send a letter

15 to all employees, is that what I implied from Your
s

16 statement?

17 WITNESS FORTUNA: Citins New Jersey business.

18 MR. SILBERT: Do anY of You have access to

19 letters that have been written bY Company Counsel or

20 companies to employees advisins of the risht to counsel?

21 Do You have anY samples in other words?

22 WITNESS HAYES: I am sure we could ProbablY set

23 one, I am sure we could set the one Mr. Hickey was

24 referrins to and Mr. Devine also.

25 MR. SILBERT: And maYbe another one or two.

1 Ae're not askins for 25 but ParticularlY that letter

e

_.
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2 since it did come uP if you could set that and submit it
'.

3 to our liaison by June 3rd we would appreciate it Just so

4 we could have that as Part of our record.

5 WITNESS HAYES: If I may because of the time

6 situation, we'd appreciate the opportunity to reappear,

7 if you will, and we stand available at this point to

8 answer any additional questions that you misht have from

9 our previous testimony or from testimony that occurred

10 today. I think we have made our Positions known and with

11 respect to the various subjects that you're dealin9 with

12 and stand rea'dv to answer anythins that you mi9ht have at

13 this Point.
,

14 MR. RUEBHAUSEN: I think that you ousht to

15 respond to the answer I sot that there were examples of
~

16 coercive intimidatins questions, what's the basis for

17 'that?

18 WITNESS HAYES: I have been the director for

19 almost four months now at the NRC and I believe we have

20 sotten two allesations that a member of my staff has

21 conducted himself indPProPriately. Those allesations are

22 turned over to another function within NRC, an internal

23 affairs, a Mr. James Cummines who testified Previous 1v.

24 His responsibility is to look into affairs or wronsdoins,

25 if you will, of allesations concernins NRC People,

1 includins my staff and he conducts a very thoroush

L
s . - - - - . - . . _ . _ _ _ _ _ _ . _ . . _ _ _ , _ _ _ . _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ ___
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' 2 investisation and prepares the necassary report and draws

3 conclusions and what have you. As lons as I have been

4 Director, Mr. Cummines has not documented, substantiated

5 'or proven any allesations against members of my staff and

6 I can assure'You as I've assured the Commission that

7 should a member of my staff conduct himself in an

8 improper manner that the appropriate disciplinary

9 measures will be taken.

10 MR. SCOTT: He hasn't made a case out to your

11 satisfaction or he hasn't --

12 WITNESS HAYES: No, he hasn't concluded. I set

13 it after he has conducted his inquiry and draws

14 conclusions. There's no consultation, if you Will.

15 WITNESS WARD: AmPl i fied from an informal-

16 avenue I have received no complaints even informally to

17 sussest that my People have been overbearins or

18 insensitive to the rishts of People under investisation.

19 I can recall historical anecdotal thines one time the

20 investisator was accused because he wore a coat and tie

21 at an investisation.

22 MR. RUEBHAUSEN: How many investisators are

23 likely to appear at one of.these?

24 WITNESS WARD: I wish we had two. That is my

25 norm. Many times We are Conductins sole on interviews,

1 one investisator.

.__



- - . _ __

194 ,

WITNESSES HAYESo FORTUNA AND WARD
s

'

2 MR. SILBERT: Mr. Kharnoff's report indicates

{
3 three or four.

4 WITNESS'FORTUNA: That Predates the Office of

5 Investisations. I am aware of his example. I am aware

6 of that issue beins mentioned and I was not Present but
Predates the conception of the Office

7 historically that

8 of Investisations.

9 MR. RUEBHAUSEN: It has happened?

WITNESS FORTUNA: I don't know. All I know is
10

11 whatever incident Mr. Kharnoff refers to happened on the

12 calender predatins July 19th, 1982. As to the truth,

13 six, three, four, two, one I have no knowledse.

14 MR. FITZGERALD: But would it have been done

i 15 under another investisatory resime or lack thereof?

WITNESS FORTUNA: Could of, but I have no
16

17 knowledse of it.

18 WITNESS HAYES: Let me say this, the seneral

19 rule since we have only sot 20 investisators in the
:

20 United States approximately for me to send four

21 investisators on one interview is ludicrous. That's the

;

22 ultimate stupidity. I can barely set two tosether at

one siven time to conduct an interview and as Mr.23 any

24 Ward has stated, two is better than one but usually we

25 only set one and it depends, if you will, on who we are

1 interviewins and that has a lot to do with it.

_ _ _ _ . _ _ _.
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2 MR. FITZGERALD: Would You asree that more than

3 tWo You set'Put to a kind of unfair or uneven over

4 Powerins situation?

5 WITNESS WARD: I would further state that with

6 more You Put Yourself at a disadvantase. We PreViouslY

7 testified and certainly by implication that the more

8 People in the interview room the' worse off You are for

9 the free flow of information. We came there for a free

10 flow of information and would wish to modify the
.

11 environment to enhance that.

12 MR. SILBERT: You Just reminded me.

13 What is your reaction to the sussestion that in

14 adoition to counsel beine Present, PossiblY in addition,

i 15 that the union representative be Present and I assume

16 that some of you were Present durins the testimony of

17 Mr. Shoop this afternoon.

18 WITNESS FORTUNA: If I understand the

19 Weinsarten Rule intellectually and any knowledse I have

20 of that comes from my Prior employment in the office of

21 inspector and -- the office that Mr. Hayes described is

22 the People that look at us when allesations are made

|

23 regardins our employees. We Were involved in interview

24 situations where members of the NRC barsainins unit ceme

25 in and were spoken to. What did you do on your J ob

1 site? And dependins on the answer theY mEY have been
I

l

- , . - - - , , - - - - - , - - - - - - . - , , - ,,.
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2 subjected to some disciplinary action.

3 Weinsarten, to my understandins, and I am not

4 familiar with the specific extension as desCIIbed by the

5 union representative, sPecifically resards that when and

6 if the employee member of the union barsainins unit

7 Perceives in his or her mind that they are in Jeopardy

S from a Job security Prospective whether it be reprimand

9 or firins that they may request of their emPlover a union

10 representative and ' hat request should be and must be

11 honored by the emPlover.

| 12 MR. SILBERT: How does that fit into this

13 situation?

14 WITNESS FORTUNA: Havins described that

i 15 situation. I do not believe that it Pertains because in

16 fact we're dealins with a licensee and concern that the

17 ultimate resolution or the ultimate use of our Product

18 may be the imposition of some sort of fine or notice of

19 violation. I don't appreciate the carryover or the

20 impact.

21 MR. SILBERT: Assume the employee may be

22 concerned that what he or she dircloses may constitute a

23 basis for reprimand or dismissal even if it's to an NRC

24 investisator and therefore may want to have a

25 representative of the union Present?

1 WITNESS FORTUNA: But the Product We Would

. .

. .
_ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ - .
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2 Produce would be a Product that we made available to the,

3 NRC and to our enforcement orsanization as opposed to

4 makins it available to a licensee or an emPlover for

5 their utilization in some sort of disciplinary action.

6 MR. SILBERT: I understand that but the<

.

7 question misht be that somehow the course of the NRC

S Procedure not because of disclosure or breach of

9 confidentiality but Just in the course of disclosins

10 whatever sanction may be appropriate that information

11 misht come up.

12 WITNESS HAYES: You mean the truth may 9et him

f' red?13 fired or her i

14 WITNESS WARD: That's when the Department of

r 15 Labor sets trissered. I could see them deducins or

16 otherwise findins out the identity of the Person that

17 save information out of confidence and there is yet

18 another step that should trisser the Department of

19 Labor's investisation. In other words, the employee

20 Protection Provision. I don't see how they Could deduce

21 whether a particular individual interviewed was derelict

22 in their duty alons the way and therefore separately

23 responsible.

24 MR. SCOTT: Do most of your investisative

25 interviews of licensees take Place at the site, the

1 facility site?

. - _ . __. _ - -
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2 WITNESS HAYES: CertainlY we are on the site

3 but in manY instances we need to meet off site at their

4 request or we feel it's a better atmosphere or more

5 conducive atmosphere to the free flow of information. As

6 I said I think we testified PreviouslY that we

7 interviewed in bars and residents and motel rooms and

8 whatever. It would depend on the confidentiality or

9 nature of that Particular witness who re9uested it so

10 maYbe we wouldn't interview them onsite.

11 WITNESS WARD: Sure, the losistics dictate the

12 onsite interviews, sure1Y the off site sive a freer flow

13 of information and allows the investisator to do a lot of

14 screenins interviews of entire classes of employees,

15 let's saY the allesations of listed operators, there maY'

16 be 18 to 20 of them. Let me sive a hypothetical

17 situation that cuts across manY of these issues,

18 ParticularlY with manasement counsel beine Present ....

19 Let us saY that is as typically in this, that

I
l 20 an investication is trissered bY an allesation and that

j 21 allesation requests confidentia.itY amons the Population

|

22 of listed operators. Now to Pro 2ect his identity when we

| 23 do those 20 screenins interviews he better be there and
i
'

24 we certain1Y know the company Counsel Will be there in

25 the real world, consequent 1Y he has a dilemma, he either

1 tells us what he told us confidentially and Compromises

4
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2 himself or he Perjures himself. Neither one is very

3 helpful to the investisation.

4 MR. SPRITZER: But you can't keep counsel out.

5 WITNESS WARD: House counsel, when I say house

6 counsel, the appointee rePresentins the company.

7 MR. SPRITZER: You would aeree, I take it that

8 if a Particular Witness and I assume this witness

9 wouldn't choose to have company Counsel Present but if a

10 Particular witness says I am soins to talk to you only if

11 I have counsel of my choice Present and counsel of my

12 choice is the company's associate seneral counsel Mr.

13 Jones, you have no control. You either have to say we

14 will interview you or you let Mr. Jones come, isn't that

15 risht?

16 WITNESS WARD: Precisely as with the other 19

17 in my hvPothetical example.

18 MR. SILBERT: It could be awkward, could it not

19 if the 19 chose to have company counsel and --

20 WITNESS HAYES: And one didn't.

21 WITNESS WARD: That's the whole Point is that

22 he would be coerced, if rou will, by the circumstances of

23 accePtins company counsel present. Our view is that none

24 of them should have company Counsel Present.
1

25 MR. SPRITZER: To which I addressed the

1 question that you can't stoP them from havins company

. - - . _-
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2 counsel if they-want.'

3 WITNESS WARD: We have three choices, one,

4 conduct the interview, we can conduct the investisation,

5 we can resort to the subpoena, raise the objection asain

6 and litisate the case by showins, if you will, the

7- concrete harm standard.

8 MR. SPRITZER: And resortins to subpoena is

9 somethin9 vou have never done?'

10 WITNESS WARD: So far, in this context.

11 MR. SPRITZER: And you are soins to have onto

12 accede to counsel's Presence or not interview?
.

13 WITNESS HAYES: We'll so to the mat, Possibiv,

14 on a case-by-case basis. As ions as I have been here we

15 have never issued a subpoena.

16 MR. SPRITZER: That's what I sot from your

17 testimony last time.

18 WITNESS WARD: But if you took a hvPothetical

19 case that would be the one with the Possible harm and

20 that misht be the one we need with which we could Prove

21 our case on.

22 MR. SILBERT: Any other questions?
,

23 MR. RUEBHAUSEN: I have two, if I may.

24 Would you find it a Problem to sive notice to

25 the union when you know a union is involved at that

i site?

|

}
.
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-' 2 WITNESS' WARD: You say involved?

3 WITNESS HAYES: Implicated?

4 MR. RUEBHAUSEN: The Plant's unionized and it's

5 not too hard to find out who the union is. The company

6 has notice, sometimes on a short fuse, but the company

7 knows about.the investisation or knows the scope of it

8 and the union does not and the union has it's exclusive

9 representation and is in a Position where it's required

10 to have a union representative Present. If they're

11 relieved of that responsibility they could be sued if

12 they fail to carry out that responsibility so some sort

13 of notice, defacto notice or other formal notice has a

14' certain amount of merit.

I 15 . WITNESS HAYES: If I may, I believe the

16 representatives from labor union this mornins appeared

17 to be more concerned with Protectins the union than

18 Protectins the individual's rishts. They were extremely

19 concerned about beins sued. The srounds for the suit, if

20 I heard him correctiv, was that when an employee asks for

21 union representation the union refused on various levels.

22 They were sued and thev lost.

23 That has no bearins at all on what we're

24 discussins here. If an employee absolutely refused to

25 meet with us and answer our questions without his mother

1 there or his sister or whomever then we're back to the

__,_. _ __ _ _ _ _ _ __. _ _ . . . . _ . _ - .
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2 decision of whether it's an attorney or union'

3 representive or his brother.

4 MR. RUEBHAUSEN: That is I think a fair

5 description but there can be a situation where an

6 employee starts talkins and then later on the union finds

7 out about it and later on the employee said, you Weren't

8 there to represent me and then sues. In other words, a

9 different situation and it may not have been the fault of

10 the union, so I think their worry is a seneric worry over

11 the whole system but the moment the employee says I don't

12 want you I sot sense of relief from Mr. ShooP.

13 WITNESS HAYES: However, I think a court of

14 equity, I don't see how the employee could sue the union

15 when the employee did not notify the union that --

16 MR. RUEBHAUSEN: But they're worried about

17 that. My question is do you have a problem?

18 WITNESS HAYES: Certainly I have a Problem with

19 notifyins the union as to who we're soins to address

20 because if we send them a listins of the Particular

21 employees on their Particular sisht I have no suarantee

22 that in-house counsel may set it, that manasement may set

23 it, that it will be duplicated and sent to newspapers and

24 what have you and and it could expose, if you will, the

25 areas of our investisation Prematurely.

1 MR. RUEBHAUSEN: You seek surprise?
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2 WITNESS HAYES: Absolutely. Surprise'

3 MR. SPRITZER: Basically You Want surprise?

4 WITNESS HAYES: What we want is an atmosphere

5 where we we can so in and conduct an investisation and

6 sather the facts and Present them to the Commission so

7 theY Can make an informed decision and there are steps

8 for the licensee to take for remedy if the licensee feels

9 that our investisation is inappropriate or evidence is

10 not there to sustain the fine or what have vous theY

11 certainly have redress, certainly have redress.

12 MR. SPRITZER: I am not beins critical when I

13 say you want surprise, I take it You do Want surprise a5

14 an element to your investisations.

15 WITNESS HAYES: Certain1Y.

16 MR. RUEBHAUSEN: The second question, I think,

17 results to Mr. Hickey's if I understand him correctly

18 state that they would like all interviews tape recorded,

19 at least I had that impression, that that's their

1

( 20 Proposal.

21 Some of our witnesses this mornins were not
|

22 verY anxious to have all the interviews tape recorded.

23 What is your view on this?

24 WITNESS HAYES: I do not feel it necessary to

25 tape record all interviews. I think it Presents a

1 herrendous losistic problem in and of itself. I think

!
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( 2 the makins of transcripts and sendins them out, I think

3 it could be harmful in the investisative Process to have
.

4 duplicate tapes floatins around durins the

5 investisation.

6 It comes down to a body takins the stand and

7 under oath testifyins as to a Particular event haPPenins,

8 document, understandins or what have you.

9 The memorandum of interview that some of

10 the'investisators spoke of today is strictly a device, an

11 information device for counsel or manasement to take a

12 Particular action but in the final analysis, a Warm body

13 has to take the stand as we all know and testify and at

14 that moment the licensee has redress on cross and what

15 have you. I don't feel it appropriate that we tape'

16 record everythins. It has a chillins effect because my

17 Policy is the same as it was Propounded today. Thev

18 tape record it where we tape record it. It's an

19 unworkable situation.

20 MR. SCOTT: At the same time I take that if

21 the requests were made you would in most cases honor it

22 or you would decide on a case by case basis?
,

!

| 23 WITNESS HAYES: I think it would have to be a

| 24 case by case basis. It comes down to if that was the

25 only way We Would set that testimony then certainly We

1 will tape record and ask that the witness not foreclose

!

|

L
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2 his testimony.

3 MR. FITZGERALD: Would you try to talk the

4 Person who requested the tape recordins, would you try to

5 talk him out of it in your current Practice?

6' WITNESS HAYES: I would. Absolutely. I would

7 sussest an affidavit which eventually they would set a

8 copy of. I Just don't think a tape recordins is needed

9 to Protect their interests because they could always take

10 the stand and say I didn't say that. Then we're back to,

11 You know, a warm body on the stand testifyins.

12 MR. FITZGERALD: Would your behavior as far as

13 tryins to talk them out of it alter if We recosnize that

14 as a risht?

15 WITNESS HAYES: Certainly if I am mandated

16 to honor that in each and every instant then I would have

17 no choice.

18 WITNESS WARD: With respect Previously it Was

19 testified to the distraction level that it would Present

20 and we feel still feel stronsly on that Mr. Truxell in

21 his testimony alluded to a Procedure that sounds like a

22 satisactory Compromise to me and we haven't had a chance

23 to talk it over in too much detail and one would be that

24 if t'-v're insistent upon makins a tape recordins, all

25 risht we do the tape recordins, but we hold on to the

1 tape recordins until the completion of the

. _. __ .. . .
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2 investisation. That seemed to me to preserve the

3 accuracy and Protect the inte9ri'tY of the investi9ation.

4 MR. RUEBHAUSEN: M' . Hickey said 91ad to do -n
i

5 it. You all take Yours and I Will keep mine. '

6 MR. SCOTT: It's the chain of custody?

7 WITNESS FORTUNA: I think as Mr. Silbert

8 mentioned that even in the informal interviewins that we

9 do that the witness is certain1v entitled to discuss his

10 testimony but certain1Y You can't walk out with a

11 transcript and I think if it applies You can do it.

12 MR. SILBERT: I think that concludes our

13 hearins for todaY.

14 (Whereupon, this matter was adourned at 5:40 P.m.,

15 this date', without date.)

16 -oOo-
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