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INTERVENOR'S ZIMMER AREA CITIZENS-ZIMMER AREA CITIZENS OF KENTUCKY
MEMORANDUM IN SUPPORT CF MIAMI VALLEY POWER PROJECT S PETITION
FOR RECONSIDERATION OF THE COMMISSION’S ORDER OF JULY 30, 1982

Intervenor Zimmer Area Citizens-Zimmer Area Citizens of
Kentucky (2ZAC-ZACK) has not previously taken a formal position on
the issue of Miami Valley Power Project's (MVPP) motion for leave to
file eight new contentions and the related memoranda filed on that
subject. This intervenor now submits its memorandum supporting MVPP
and urging that the Commission reconsider and reverse its decision of
July 30, 1982.

ZAC-ZACK 15 a citizens group comprised of owners of property
and parents of children attending schools within the Plume Exposure
Pathway of the Emergency Planning Zone surrounding the Zimmer Nuclear
Power Station. This citizens group sought and received intervenor
status on several contentions dealing solely with the adequacy of

off-site emervency plans. To that end this intervenor pursued those

it

contentions within its expertise: its knowledge of its community;
the capabilities and limitations of local government to create and
implement off-site emergency response plans for the health and safety

of the public. Although this intervenor received some information
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concerning alleged safety defects within the plant, it did not feel
comfortable with advancing contentions pertaining to plant construction.
ZAC-2ACK did not have the reguisite expertise, personnel or time to
adequately pursue contentions relevant to such accusations.

As has been noted by the Atomic Safety and Licensing Board,
this intervenor has neither sought nor caused delay in the hearing
process and sincerely pursucd its contentions through the January-
March, 1982 hearings. The role of the citizen-intervenor is both
an important and difficult one.

The input and productivity of the citizen presents a unique
aspect to the licensing process in producing a sound and complete
record and in pormitting the public to be heard. The difficulty of
the citizen is exampled by the limitation of time, accessibility and
acquisition of important documents and circumstances leading to
information critical to the production ot evidence and advancing
contentions pertaining to the safety of the construction of Zimmer.
This is demonstrated by MVPP's failure in the past tc carry its
evidentiary burden in safety-related contentions, e.g., MVPP Con-
tention 14 [Adequacy of Welds on Cable Tray Transition Fittings].

From such a backdrop, ZAC-2ACK can emphathize with MVPP's
time-consumina, but excellently documented, evidence supporting the
eight contentions now sought to be heard. This intervenor appreciates
the diligence and time required by MVPP to acquire and carefully
prepare its evidence to support its position on the eight subject
contentions.

Tt is observed that MVPP's contentions raise substuntial and

significant safety issues and to that :xtent all involved appear to
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agree. At least both NRC Staff and the Atomic Safety and Licensing
Board deemed those issues of such significance as to require reopening
of the hearing process, albeit MVPP had not wade a strong showing on
the discharge of its burden to reopen the hearing. Staff's response
to MVPP's petition for reconsideration remains to be seen.

These contentions and the overall situation of the safety
aspects of the Zimmer plant are of grave concern to this intervenor,
the citizens of Ohio and Kentucky who iive, work and attend schools
within the Plume Exposure Zone of the EPZ and the public and the
City of Cincinnati who live nearby. The safety state of affairs at
Zimmer is of grave concern to Region III, NRC Staff and this Commission.

This intervenor has been, perhaps, dilatory in not making its
views known before now. However, time and other priorities intervened
and hopefully it is not too late for ZAC-ZACK to make known its
position for whatever weight may bLe assessed to it. ZAC-ZACK did
not join MVPP in its original motion because it found little to be
accomplished in a "me too" routine of intervenors joining one another
on the same subject. Furthermore, this intervenor does not feel
qualified to acquire or advance the evidence necessary to support the
safety issues raised by MVPP. ZAC-ZACK does stand ready to support
and assist MVPP in any way that it can, giving due regard for its
resources.

The issue at hand, therefore, is the manner in which these
safety aspects shall be addressed: through Staff review and this
Commission's supervision solely; or coupled with the public forum

of the hearing process afforded by the Atomic Safety and Licensing
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Board in which the publi~ may both observe and be heard on this
critical safety issue.

ZAC-ZACK is aware of the Cummission's majority position that
the hearing process is essentially surplusage to Staff's control of
the matter and that the adversary process is, perhaps, not the most
efficient or best way to identify and correct the contended safety
defects. As construed by this writer, central to the majority position
is that MVPP did not articulate its reasons in an adequate fashion to
surmount the untimeliness of its motion for leave to file new con-
tentions and other justifications to diScharge the difficult burden
imposed upon it by rule. Both Staff and Board yielded to those
failures by applying, respectively, the assumed priority of the
significant concern for the issues raised which proceeded directly
to the essen . of the operating license itself: the safety of the
plant.

This intervenor will not argue the fine points of law
addressed by MVPP and applicant (and assumed to be addressed by NRC
Staff) for this Commission's consideration in deciding the petition
for reconsideration. ZAC-2ZACK will not quibble with the announced
views of the majority and dissenting opinions of the Commission
members. Rather, this intervenor will address the point without
authority from the backdrop of how the citizen who lives within the
specter of this plant views the issue.

Congress, through its recognized committees, has and probably

will continue to make inquiry into the safety aspects of Zimmer. The
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City of Cincinnati, through an environmental committee, is currently
conducting hearings on those issues. The citizen observes the media
treatment of the subject. Any or all of those processes results in
the public's impotency to share in its destiny — the citizen continues
to question — and those with the greatest stake in the outcome favor
the opportunity to be heard and to hear the matter in the public forum
created by law to hear the issue: the Atomic Safety and Licensing
Board; the sole tribunal empower~d to publicly adjudicate the issue.
Congress, the City of Cincinnati and the media all hear and inform,
but each is powerless to adjudicate the' issue. The Staff has limited,
and this Commission total, power to decide the issue, but alas,
absent public input, and more importantly absence of information to
tiie public of how and why and by what means the issue was resolved.
This leads to a confused, ill-informed and damned scared public.

Mc. Justice Holmes once remarked that the law is not based
upon logic but upon experience. The logic of this issue is to
strictly apply the regulations and to deny public observancec within
the adversary process afforded by the Atomic Safety and Licensing
Board's hearing of the significant contentions advanced by MVPP.
Logic dictates that Staff's addressing of the issues wilh the over-
view of this Commission is the best way to make safe ‘hat which is
currently unsafe, or at least that which is currently claimed to be
defective. Logic directs that the economics and time consumption of
the quest for the unswer to the safety of Zimmer be best served by
Staff review and Commission supervision. Logic further concludes
that the adversary system may not be the most useful way of finding

the truth and providing the remedy.



Experience, to the contrary, musters its priority on the
side of liberal construction of the regulations and addressing the
spirit and not the language of the rule. Experience teaches that
where the public has a stake in the outcome, it ought to be afforded
the opportunity to participate. Experience establishes that societal
interests are best served, and preserved, in the public forum through
robust debate of th: issue through the adversary process, in which
the public can both participate and observe, albeit not the perfect
mode for resolving the issue but the best of humankind's approach to
the subject, especially where the critical issue ir subjected to the
scrutiny of all concerned. It is for that simple reason that
experience requires that all courtse and administrative agencies of
this land be conducted publicly. Nothing is intended in a derogatory
sense, but experience is clearly noted in the jaundiced view taken
of ex parte procedures and the historically condemned courts of Star
Chamber and Inguisition. To be sure, experience is the benchmark
from which we address the simple proposition that not only is the
accused entitled to a fair trial in a criminal tribunal, but it is
important that he know that he has received a fair trial.

It is, thus, this simple approach to the authority of obvious
experience that reguires that MVPP's contentions be heard in the
public forum afforded by the Atomic Safety and Licensing Board and
that the public be assured that its stake in the outcome has survived
and been preserved and that that public can tiien be content with the
determination of the matter. This is so, even though admittedly the

issue might be more carefully and economically determined in the
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