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NUCLEAR REGULATORY COMMISSION
10 C.F.R, Parts 2 and 50

Notice and State Consultation
AGENCY: Nuclear Regulatory Commission.
ACTION: Interim final rule.,

SUMMARY: Pursuant to Pubiic Law 87-415, NRC is amending its regulations
(1) to provide procedures under which normally it would give prior notice
of opportunity for a hearing on applications it receives to amend operating
licenses for nuclear power reactors and testing facilities (research reactors
are not covered) and prior notice and reasonable opportunity for public
omment or oraposed determinations about whether these amendments invoive nc
- s:;nificant hazards cansidératidns. (2) to specify criteria for dispensing
with such prior notice and reasona51e opportunity for public ccrment in
emergency situaticns, and (3) to furnish procedures for consultation cn any
such determinations with the State in which the facility involved s located.
These procedures will normally provide the pudblic and tne States with prior
notice of NRC's determinations involving no significant hazards :onsiderations

and with an opportunity t¢ comment on its actions.
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ZFFECTIVE CATE: The Cormission invites comments on this interim

#inal rule by MAY g 1583 . Comments received after this date

«i11 be considered if it is practical to do so, but assurance of
consideration cannot be given except as to comments received on or before

this date.

ADDRESSES: Written comments should be sent to the Secretary of the
commission, U.S. Nuclear Regulatory Cormission, Washington, D.C. 20555,
Asssntion: Docketing and Service Branch. Copies of comments received on
the amendments as well as on the Regulatory Analysis propesed in
connection with the amendnents may be examined in the Commission's Public

Document Room at 1717 H Street, N.W., washington, D.C.

FOR FURTHER INFORMATION CONTACT: Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S. Nuclear Regulatory Commission, washington,

o.c. 20855. Telephome: (301) 492-8690.
SUPPLEMENTARY INFORMATION:
INTRODUCTION

public Law 97-415, signed on January 4, 1883, among cther things, directs

NRC to promulgate regulations which astablish (a) standards for determining

whether an amendment %o an gperating license involves no significant hazards
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a significant hazards consideration and provide an opportunity for interested
members of the public to request a hearing. See §§ 2.105(a)(3) and 50.91.
Hence, if a requested license amendment is found to involve a significant
hazards consideration, the amendment would not be issued until after any
required nearing is comp1e€ed or after expiration of the notice period.

‘tn addition, § 50.58(b) further explains the Commission's hearing and notice
procedures, as follows:

The Commission will hold a hearing after at least 30 days notice
and publication orce in the FEDERAL REGISTER con each application
for a construction permit for a production or utilization facility
which is of a type described in § 50.21(b) or § 50.22 or which is a
testing facility. When a construction permit has been issued for
such a fac!lity following the holding of a public hearing and an
application is made for an operating license or for an amendment to
a construction permit or operating license, +he Commission may hold
a hearing after at least 30 days notice and publication once in the
FEDERAL REGISTER or, in the absence of a recuest therefor Dy any
person whose interest may be affected, may issue an cperating
license or an amendment to a construction permit or operating
license without a hearing, upon 30 days notice and publication once
in the FEDERAL REGISTER of its intent to do so. 1¥ the Commission
finds that no significant hazards consideration is presented by an
application for an amendment %o a construction permit or operating
license, it may dispense With such notice and publication and may
issue the amendment. .

The Commission's practice with regard to licence amendments involving

no significant hazards consideration (unless, as a matter of-d1scret1on,
prior notice was given) was to issue the amencdment and then publish in

the FEDERAL REGISTER a "notice of issuance.” See § 2.106. In such a case,
interested members of the public who wished %o cbject toc the amendment and
request a hearing ould do so, but a request for a hearing did not, Dy
itself, suspend the effectiveness of the amendment. Thus, Soth the notice

and hearing, if one were requested, occurred after the amendment was issued.
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unreasonable for the Commission to require that the prospective intervenor

first specify the basis for his request for a hearing."

However, the Commission believed that legislation was needed to change the
result reached by the Court in Sholly because of the implications of the
requirement that the Commission grant a requested hearing before it could
issue a license amendment involving no significant hazards censideration.
The Commission believes that, since most requested license amencments
involving no significant hazards consideration are routine in nature,
hearings on such amendments could result in disruption or delay in the
operations of nuclear power plants and could impose regulatory burdens

upon it and the nuclear industry that are not related to significant safety
matters. Subsequently, on March 11, 1981, the Commission.submitted
proposed legislation to Congress (intreduced as $.912) that would

expressly authorize it to issue a license amerdment before holding a
he§r1ng requested by an 1n§ére§€ed person, when it has made a determination

that no significant hazards consideration is involved in the amendment.

After the House and Senate conferees considered two similar bills, H.R.2330
and $.1207, they agreed on a unified versign (see Conf. Rep. No. 97-884,
97th Cong. 2d. Sess. (1982)) and passed Public Law §7-415. Specifically,
section 12(a) of that law imends section 18%. of the Act by adding the

f01lowing with respect to Ticense amenaments invelving no significant

hazards considerations:
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(2)(A) The Commission may issue and make immediately effective
any amendment to an operating license, upon a determination by the
Commission that such amendment involves no significant hazards
consideration, notwithstanding the pendency before the Commission
of a request for a hearing from any person. Such amendment may be
issued and made immediately effective in advance of the holding and
completion of any rejuired hearing. In determining under this section
whether such amendment involves no significant hazards consideration,
+he Commission shall consult with the State in which the facility
involyed is located. In all other respects such amencment shall
weet the requirerants of this Ast. .

(8) The Commission shall periodically (but not less frequently
than once every thirty days) publish notice of any amendments
issued, or proposed to be issued, as provided in subparagraph (A).
Fach such notice shall include 2!l amendments issued, or proposed to
be issued, since the date of publication ¢f the last such periodic
notice. Such notice shall, with respect to each amendment or
proposed amendment (i) identify the facility involved; and (if)
provide a brief description of such amendment. Nothing in this
subsection shall be construed to delay the effective date of any
amendment.

(C) The Commission shall, during the ninety-day periad
following the effective date of this paragraph, promulgate
regulations establishing (1) standards for determining whether any
amendment to an operating license involves no significant hazards
consideration; (ii) criteria for providing or, fn emergency
situations, dispensing with prior notice ancd reasonable
opportunity for public comment on any such determination, which
criteriz shall take into account the exigency of the need for the
amendment involved; and (iii) procedures for consultation cn any
§uch determination with the State in which the facility involved fis

ocated. y

Section 12(b) of that law specifies that:
(b) The authority of the Nuclear Regulatory Commission, under the
provisions of the amendment made Dy subsection (a), to issue and :
to make immediately effective any amencment to an operating license :
chall take effect upon the promulgation by the Lommission of the . -
requlations required in such provisions. |
Thus, as noted above, the legislation authorizes NRC to issue and make
‘immediately effective an amendment to an operating Ticense upon 2
determinaticn that the amendment involves no significant hazards

consideration, even though NRC has before i~ 3 request for a hearirg from
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an interesteu serson. At the same time, however, the legislative history

makes it clear that Congress expects NRC to exercise its authority only

in the case of amendments not involving significant safety questions.

The Conference Report states:

The confarence agreement maintains the requirement of the

current section 189a. of the Atomic Energy Act that a hearing on
the license amendment be held upon the request of any person whose
interest may be affectes. The ajresment simply authorizes the
Commission, in thase cases where the amendment involved poses no
significant hazards consideration, to jssue the license amendment
and allow it to take effect before this hearing is held or
completed. The conferees intend that the Commission will use this

authority carefully, applying it only to those license amendments

which pose no significant hazards consideration. 1d., at 37.

In this regard, the Senate stressed:

its strong desire to preserve for the public a meaningful right to
participate in decisions regarding the commercial use of nuclear
power. Thus, the provision does not dispense with the requirement
for a hearing, and the NRC, if requested [by an interested persen],
must conduct a hearing after the license amendment takes effect.

See S. Rep. No. 97-113, 97th Cong., 1st Sess., at 14 (1981).
The public notice provision was e;éﬁained by the Conference
Report as-follows:

The conferees note that the purpose of requiring prior notice
and an opportunity for public comment before a license amend-
ment may take effect, as provided in subsection (2)(C)Y(i1) for
all but emergency situations, is to allow at least a minimum
level of citizen input into the threshold question of whether
the proposed license amendment involves significant health or
safety issues. While this subsection of the confererce agree-
ment preserves for the Commission substantial flexibility to
tailor the notice and comment procedures to the exigency of
the need for the license amendment, the conferees expect the
content, placement and timing of the notice to be reasonably
calculated to allow residents of the area syrrounding the
facility an adequate opportunity to formulate and submit
reasoned comments.
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~he requirement in subsection 2(C)(i1) that the Commission
sromulgate criteria for providing or dispensing with prior
notice and public comment on 2 proposed determination that a
license amendment involves no significant hazards consideration
reflects the conferees’ intent that, wherever practicabla, the
commission should publish prior notice of, and provide for
prior public comment or, such a propesed determination.

In the context of cubsection. (2)(C)(ii), the conferees
understand the term “emergency situations" to encompass only
+hose rare cases in which immediate action is necessary to
prevent the shutdown or derating of an operating commercial
reactor . . . 1he Commission's regulations should insure that
+he "Emergency cituations” exception under section 12 of the
conference agreement will not apply if the licensee has failed
to apply for the license amendment in a timely fashicn. In
ather words, the licensee <hould not be able to take advantage
aof the emergency itseif. To prevent abuses of this provision,
+he conferees expect the Commission to independently 2ssess
+he licensee's reasons for failure to file an application
sufficiently in advance of the threatened ciosure O derating
of the facility. Conf. Rep. No. 97-884, 97th Cong., 2d Sess.,
at 38 (1982).

¢. Notice for Public Comment and for Opportunity for 2 Hearing.

The Commissicn has decided to adopt the notice procedures and criteria
contemplated by the legislation wi;h respect to determinations about no
significant hazards consideration, hIg addition it has decided to combine
+he notices for public comment on no significant hazards considerations
with the notices for opportunity for a hearing, thereby, normally providing
soth prior notice of opportunity for a hearing and prior notice for public
comment of requests it receives to amend operating licenses of facilities

described in § 50.21(b) or § 50.22 or of testing facilities.

With respect %o oppertunity for a hearing, the Commission would amend
§ 2.105 to specify shat it could normally jssue in the FEDERAL REGISTER

3t least monthly a list of "notices of proposed actions” on requests for
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amendments to operating licenses. These menthly notices would provide

an opportunity to request a hearing within thirty days. The Commission
would also retain the option of issuing individual notices, as it sees fit.
1f the Commission does not receive any request for a hearing on an amendment
within the notice period, i.L would take the proposed action when it has
completed its review and made the necessary findings. If it receives such

a request, it would act under a new § 50.91, which describes the procedures
and criteria the Commission would use to act on apglications for amendments
to operating licenses involving no significant hazards considerations. (The
interim final rule on "Standards for Determining Whether License Amendments
Involve No Significant Hazards Considerations," published separately in the

FEJERAL REGISTER, redesignated the present § 50.91 as § 50.92.)

To implement the main theme of the legislation, under new § 50.91 the
Commission would combine a notice of opportunity for a hearing with a notice
for public comment on any Bkopbied determination on no significant hazards
consideration. Additionally, new é 50.91 would permit the Commission to make
an amendment immediately effective in advance of the holding and compietion of
any required hearing where it has determined that no significant hazards
consideration is involved. Thus, § 50.91 would build upon amended § 2.10S,
providing details for the system of FEDERAL REGISTER notices. For instance,
exceptions would bé made for emergency situaticns, where no prior notices (for
opportunity for a hearing and for public comment) might be issuec¢, assuming

no significant hazards considerations are invoived. In sum, this system would

add a "notice for public comment" under § 50.91 to the present system of "notice
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of proposed acticn” under §'2.105 and "notice of issuance" under § 2.106.
Under this new system, the Commission would require an applicant requesting an
amendment to its operating license (1) to provide its appraisal on the issue
of significant hazards, using the standards in § 50.92 and the examples
discussed in the separate.?EDERAL REGISTER notice, and (2), if it involves the
emergency or exigency provisions, to address the features on which the

Commission must make its findings. (Both peints will be discussed later.)

When the Commission receives th: amendment request, as described below, it
would firez decide whether there is an emergency or an exigency. I[f there

is no emergency, it would then make a preliminary decisicn, called a "proposed
determination." about whether the amendment involves no significant hazards
considerat‘on -- normally, this would be done before completion of the safety
analysis 'siso called safety evaluation). In this determination, it might
accept the applicant's appraisal in whole or in part or it might reject the

applicant's appraisal but.ﬂhonifhe1ess, reach the same corclusion.

At this stage, if the Commission decides that no significant hazarcs consideratic
is involved, it could issue an individual FEDERAL REGISTER notice .- list

~his amendment in its monthly publication in the FEDERAL REGISTER. This

menthly publication would not only list amendment requests received for

which the Commission is publishing notice under § 2.105, it would also

provide a reasonable cpportunity for public comment by Tisting this and all
amendment requests received since the last such monthly notice, and, like

an individual notice, (a) providing a hrief description of the amendment
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and of the facility involved, (5) noting the proposed no significant hazards
consideration determination, (c) soliciting public comment on “he

determination, and (d) providing for a 20-day comment period.

4hile it is awaiting public comment, the Commission would proceed with the
safety analysis. In this context, the Commission wishes %o note that,
though the substance of the public comments could be litigated in a hearing,
when ore is heéld, neither it nor fts Zocards will entertain hearing requests
on its actions with respect to these comments. It believes that this is in
keeping with the legislation which states that public comment cannot delay

the effective date of an amendment.

Afrer the public comment period, the Commission would review the comments,
consider the safety analysis, and reach i%s final decision on the amendment
request. [f it decides that no significant hazards consideration is
involved, it would puinsH‘kn Yndividual "notice of issuance" under § 2.106
or publish the notice of issuance in its system of monthly FEDERAL REGISTER
notices, and thus close the putlic record. Note that the Commisison would
not make and publish a final determination on no significant hazards
consideration because such a determination is needed only if a hearing
request is received and the Commission decides to make the amencment

immediately effective and to provide a hearing after issuance rather than

before.
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14 it receives a hearing request during the comment period and the

commission has decided that no significant hazards consideration is

involved, it would prepare a "final determination” on that issue, make

she requisite safety and public health findings, and proceed to issue the
amendment. The hearing reéuest would be treated the same way as in

previous Commission practice, that is, by providing  any requisite hearing
after the amendment has been issued. As explained before, the legislation
permits the Commission to make an amendment immediately effective, notwith-
standing the pendency be “ore it of a request for a hearing from any person
(even one that meets the provisions for intervention in § 2.714), in advance
of the holding and completicn of any required hearing, where it has determined
that no significant hazards censideration is involved. The Commission wishes
to state in this regard that any question about its staff's determinations on
+he issue of significant versus no significant hazards consideration that may
be raised in any hearing gn the amendment will not stay the effective date of

- =

the amencrent.

The Commission believes that the procedurs just described would be its usual
way cf hard11ng license amendments, because most of these do not involve

emergency or exigent situations and do no® entail a determination that signi- -
ficant hazards consideration is involved. These three situations and other

unusual ones could arise though.

Returning to the initial receipt of an application, if the Commissicn

receives an amendment request and then determines that a significant hazards
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consideration is involved, it would handle this reguest in tne same way it

does now, by issuing an individual notice of proposed action and providing

an opportunity for a hearing under § 2.105. The only change in its present
procedure would be that it could notify the public of the final disposition
of the amendment by noting its fssuan-2 or denial in the monthly FEDERAL

REGISTER notice instead of in an individual notice.

Another poisibi1ity might be that the Commission recaives an imendment

request and finds an emergency situation, where failure to act in a timely

way would result in derating or shutdown of a nuclear power plant. In this
case, also discussed later in connection with State consultation, it may
preceed to issue the license amendment, if it determines, among other things,
that no sianificant hazards consideration is involved. In this circumstance,
the Commission might not necessarily be able to provide for prior notice for
opportunity for a hearing or for prior notice for pudblic comment and might
therefore use its present procedu;g. ?qpl1shﬁng an individual notice of
issuance under § 2.106 (which provides an-opportunity for a hearing after the
amendment is issued.) Additionally, the Commission's monthly FEDERAL REGISTER
notice system would note the Commission's action on the amendment request and,
thereby, provide an opportunity for public comment. In connection with emer-
gency requests, the Commission expects its licensees %0 apply for 1icense'
amendments in a timely fashion. It will decline to dispense with notice and
counnht on the no significant hazards consideration determination, if it

determines that the applicant has failed to make a timely application for

the amendment in order to create the emergency and to take advantage of the
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emergency provision. Whenever a shreatened closure or cerating is involved,
the Commission expects the applicant to explain to it why this emergency
situation has occurred and why the applicant could not avoid it; the
Commission will assess the applicant's reasons for failure to file an

appiication sufficiently in advance cf that avent.

$ti11 another possibility might be that the Cormission receives &n amendment
request and finds an exigency, that is, a situation other than an emergency
where swift action is necessary. The legislation, quoted above, states that
she Commission should establish criteria which "take inte account the exigency
of the need for the amendment." The Conference Report, quoted above, points
out that “the conference agreement oreserves for the Commission substantial
flexibility to tailor the notice and comment procedures to the exigency of

+he need for the license amendment" and that "the conferees expect the
zontent, placement and t1ming of the notice tc be reasonmably calculated to
allow residents of the area surrounding the facility an adequate opportunity

+o formulate and submit reasoned comments."”

The Commission believes that extraordinay situaticns may arise, short of an
emergency, where a licensee and +he Commission must act quickly and where time.
does not permit the Commission to publish a FEDERAL REGISTER notice soliciting
pubTic comment or to provide 30 days ordinarily allowed for putlic comment.

For instance, such a circumstance may arise where a licensee, while shutdown
far a short time, wishes to add some component clearly mcre reliable than one

presently installed or wishes to use a 4ifferent method of testing some system
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and that method is clearly bettgr than one provided for in its Technical
Specifications. In either case, the licensee may have to request an amendmcni.
and, if the Commission determines, among other things, thati no significant
hazards consideration is involved, it may wish to grant the request before

+he licensee starts the plant up and the ooportunity to imorove the plant is

lost.

1a circumstances such as the twe just descridbed, the Commisison may use media
.:her than the FEDERAL REGISTER, for example, & local newspaper published

near the licensee's facility, widely read by the residents in the area
surrounding the faci'ity, to inform the public of the licensee's amendment
request. [n these instarces, the Commission will provide the public a reason-
able opportunity to comment on the proposed nc significant hazards determination.
To ensure that the comments are received on time, the Commission may also set
up in such a situation 2 to11-free‘hotline, allowing the public to telephone
their comments to NRC on the ameﬁgﬁinf request. 1t should be noted that this
method of prior notice for public comment will be in addition to the routine
notice of the amendment in the menthly FEDERAL REGISTER compilation or to any.
individual notice of hearing that may be published; it will not affect the
time available to exercise one's opportunity to reguest a hearing, though it
may provide that opportunity only after the amendment has been §ssued. when
the Commission has determined that no significant hazards consideration is

involved.
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The Cormission will use these procedures sparingly and wants to make sure

shat its licensees will not take advantage of these procedures. Therefore,

it will use criteria, somewhat similar to the ones it will use with respect

to emergency situations, to decide whether it will shorten the comment period
and change the type of notice normally provided. Consequently, in connection
with requests indicating an exigency, the Commission expects its licensees

*o apply for license amendments in a timely fashion. It will not change its
rarmal notice and public comment practices where it determines that the licensee
has failed %o use its best efforts to make 2 timely application for the amend-
ment in order to create the exigency and to take advantage of the exigency
provision. Whenever a lTicensee wants to use this provision, it will have to
explain to the Commission the reason for the exigency and why the licensee
cannot avoid it; the Commissicn will assess the licensee's reasons for failure
10 file an application sufficiently in advance of its proposed action or

for its inability to take the action at some later time.

Another different circumstance mayAalso present itself to the Commission. For
instance, it could receive an amendment request with respect to which it

finds that it is in the public interest to offer an onportunity for a prior
hearing. In this case, it would use its present indivicual notice procedure
and notify the public about the final dispesition of the amendment in a

notice of issuance or denial in its monthly FEDERAL REGISTER notice, instead

of in an individual notice.
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1t should also be noted that these procedures only apply to'license
applications. The Commission may, under existing §§ 2.202(f) and 2.204,
make a determinition that the public health, safety, or interest requires
i+ +o order an amendment without prior notice for public comment or
opportunity for a hearing. In this case, the Commission would foliow

its present procedure and publish an individual notice cf issuance in

+he FEDERAL PEGISTER and provicz for an opportunity for a hearing on the

order.

This new system would change only the Commission's noticing practices;

i+ would not alter the Commissicr's hearing practices. The Commission

has attempted to provide noticing procedures that are administratively
simple, involve the least cest, do not entail undue delay, and allow

a reasonable opportunity fcr public comment; nevertheless, they are quite
burdensome and involve significant resource impacts and timing delays for the
Commission and for licensees rEdue;ting amendments. Licensees would be
able to reduce these delays, under the proposed procedures, Dy providing
+o the Commission their appraisals on the issue of significant hazards.
There might also be other ways to make the noticing procedures simpler

and to assure that the opportunity for public comment is not curtailed.
The Commission is therefore particularly interested in comments addressing

the workability of its proposed noticing procedures.

Finally, with respect to amendment requests received before the interim final

rule takes effect, the Commission proposes to keep its precent procedures and




not provide notice for public comment on amendments requested on which th:

Commission has not acted before the effective date of the interim fina’ rule.

0. State fonsultation

As noted above, Public Law.97-415 requires the Commi<.ion to consuit with

the State in wnich the facility involyed is lccated and to promuigate regu-
lations which prescribe procedures for such consultation ¢n a determination
+hat an amencment to an operating licensa involves no significant hazards
censideration. The Ccnference Report, cited earlier, stated that the
conferees expect that the procecures for State consultation would include the

following elements:

(1) The State wouid be notified of a licensee's request
for an amendment;

(2) The State would be advised of the NRC's evaluation of
the amendment request;

(3) The NRC's proposed detarmination on whether the license
amendment involves no significant hazards consideration would
be discussed .‘*h -the State and the NRC's reasons for making
that determination would be explained to the State;

(4) The NRC would Yisten to and consider any comments
provided by the State-official designated to consult with
the NRC; and

(5) Tre NRC would make 2 good faith attempt to consult
with the State prior to issuing the license amendment.

At the same time, however, the procedures for State consultation
would not:

(1) Give the State a right 0 veto the proposed NRC
determination;

(2) Give the State a right to a hearing on the NRC
determination before the amendment becomes effective;

(3) Give the State the right to insist upon 2 postponement
of the NRC determinaticn or issuance of the amendment; Or

(4) Alter present provisions of law that reserve to the
NRC exclusive responsibility for setting and enforcing
radiological health and safety requirements for nuclear
power piants.
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In requiring the NRC to exercise good faith n consulting with a

State in determining whether a license amendment involves no

significant hazards consideration, the conferees recognize that

a very limited number of truly exceptional cases may arise when

the NRC, despite its good faith efforts, cannot contact a responsi-

ble State official for purposes of prior consultation. Inability

+0 consult with a responsible State official following good faith

attempts should not prevent the NRC rom making effective a

license amendment involving no significant hazards consideration,

if the NRC deems it necessary to avoid the shut-down or derating

of a power plant. Id., at 39.
The Commission believes that the law and its legislative history are quite
specific. Accordingly, it proposes to adopt the elements described in the
Conference Report quoted above in those cases where it makes a proposed
determination on no significant hazards consideration. Normally, the State
consultation procedures would work as follows. To make the State
consultation process simpler and speedier, the Commission would .equire an
applicant requesting an amendment to send a copy of its appraisal on the
question of no significant hazards to the State in which the facility
involved is located. (The NRC is compiling a list of State officials who
have been designated to consult with it on amendment reguests invalving no
significant hazards considerations; it intends to make this 1ist available
to all its licensees with facilities covered by § §0.21(b) or § 50.22 or

with testing facilities.)

The Commission would send its FEDERAL REGISTER notice, or other notice in
case of exigent circumstances, containing its proposed determination to the
State official designated to consult with it together with a request to that
person to contact the Commission if there is any disagreement or concern

about its proposed determination. 1f it does rot hear from the State in a
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timely manner, it will consider that the Stat2 has nc interest in its
determination -- in this regard, the Conmission intends to make available

to the dcsignatéd State officials a 1ist of its Project Managers and other
perscnnel whom it has designated to consult with these officials -- but,
nevertheless, before it is;ues the amendment, it will telephone the appropriite

State official for the purpose of consultation.

In an emergency situation, the Commission woulc do its best to consult with
<ne State, hefore it makes a final determinaticn about no significant hazards
consideration, by simply telephoning the appropriate State official befcre it

issues an amendment.

Finally, the Commission wishes to note two points in connection with the
legislative history. First, though the Commission intends to give careful
consideration to the comments provided to it by the affected State on the
question of no significant.hazifds consideration, the State comments are
advisory to the Commission; the Commission remains responsible for making

the final administrative decision on the guestion. Second, State consultaticn
does not alter present provisions of law that reserve to the Commission
exclusive responsibility for setting and enforcing radiological health and

safety requirements for nuclear power plants.
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Paperwnrk Reduction Act Statement

This rule contains a new reperting requirement which the 0ffice of Management
and Budget approved under OMB No. 3150-0011 for the Commission's use through

April 30, 198S.

Regulatory Flexibility Certification

In accordance with the Regulatory Flexibility Act of 1980, 5 U.S.C. 60S(b),
the Commission certifies that this rule does not have a s!gnificint
economic impact on a substantial number of small entities. This rule
affects only the licensing and operation of nuclear power plants and testing
facilities. The companies that own these plants do not fall within the
scope of the definition of "small entities" set forth in the Requlatory
Flextbility Act or the Small Business Size Stancards set out in regulations
1ssued by the Small Business Avm1n1strat€on at 13 CFR Part 121. Since
these companies are dominant in their service areas, this rule does not

£all within the purview of the Act.

Requlatory Analysis

The Commission has prepared a Regulatory Analysis on these amendments,
assessing the costs and benefits and resource impacts. It may be examined

at the address indicated above.
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seneral nctice of proposed rulemaking is mot required for this interim final
rule because the amendments by their nature concern rules of agency procedure
and practice. Accordingly, pursuant to the Atomic Energy Act of 1954, as
amended, the Energy Reorganization Act of 1974, as amended, and sections

§52 and 533 of Title 5 of the United States Code, notice is hereby given that
the following amendments to 10 C.F.R. Parts 2 and 50 are published as a

document subject to codification.

List of Subjects in 10 C.F.R. Parts 2 and S0.

Part 2 |
Administrative practice and procedure, Antitrust, Byproduct
material, Classified information, Environmental protection, Nuclear
materials, Nuclear power plants and reactors, Penalty, Sex
discrimination, Source material, Special nuclear material, Waste

treatment and disposql;

Part 50

Antitrust, Classified information, Fire preventicn, Inter-
governmental relations, Nuclear power plants and reactors, Penalty,
Radiation protection, Reactor siting criteria, Reperting requirements.

-

PART 2 -- RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation sor Part 2 is revised to read as follows:
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AUTHORITY: Secs. 161, 181, 68 Stat. 948, 953, as amended (42 U.S.C. 2201,
2231); sec. 191, 2s amended, Pub. L. 87-615, 76 Stat. 409 (42 U.S.C. 2241);
sec. 201, 88 Stat. 1242, as amended (42 U.S.C. 5841); § U.S.C. S852.

Section 2.101 alsc issued under secs. 53, 62, 63, 81, 103, 104, 108,

68 Stat. 930, 932, 933, 935, 936, 937, 938, as amended (42 U.S.C. 2073,
2092, 2093, 2111, 2133, 2134, 2135); sec. 102, Pudb. L. 91-180, 83 Stat.

853, as amended (42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C.

5871). Sections 2.102, 2.103, 2.104, 2.108, 2.721 also issued under

secs. 102, 103, 104, 105, 183, 189, 68 Stat. 936, 937, 938, 954, 355 as
amended (42 U.S.C. 2132, 2133, 2134, 2135, 2233, 2239). Section 2.105

also issued under Pub. L. 97-415, 96 Stat. 2073 (42 U.S.C. 2239)

Sections 2.200-2.206 also issued under secs. 186, 234, 68 Stat. 955, 83
Stat. 444, as amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat. 1246

(42 U.S.C. 5846). Sections 2.600-2.606 also issued under sec. 102,

Pub. L. 91-190, 83 Stat. 853, 3¢ amended (42 U.S.C. 4332). Sections 2.700a,
2.719 also issued under 5.U.§.C. 554. Sections 2.754, 2.760, 2.770 also
issued under 5 U.S.C. 557. Sections 2.790 also issued under sec. 103, 68
Stat. 936, as amended (421U.S.C 2133) and 5 U.S.C. 552. Sections 2.800

and 2.808 also issued under § U.S.C. 553. Section 2.809 alsc issued under S
U.S.C. 553 and sec. 29, Pub. L. 85-256, 71 Stat. 579, as amended. (42
U.S.C. 2039). Appendix A alsc issued under sec. 6, Pub. L. 91-580, 84 Stat.
1473 (42 U.S.C. 2135).
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2. In § 2.105, paragrapns (a)(4) through (a)(8) are redesignated as
paragraphs (a)(8) through (a)(9), a new paragraph (a)(4) is added, and
recesignated paragraoh (a)(6) is revised, as follows:

§ 2.105 Notice of proposed action.

(*) - 4 -
(4) An amendment to ap operating license for a facility licensed under

§ 50.21(b) or § 50.22 or for a testing facility, as “ollows:

(1) 1¢ the Commission determines uncer § 50.58 that the amencment
involves no significant hazards consideration, though it will provide notice
s¥ opportunity for a hearing pursuant to this section, it may make the
amencment {mmediately effective and grant a hearing thereafter; cr

: (1) If the Commission determines under § 50.58 and § 50.91 that an
emergency or exigent situation exi;ts and that the amendment involves no
significant hazards cansideratiods; 13_yi11 provide notice of opportunity

for a hearing pursuant to § 2.106 (if a hearing is requested, it will be

held after issuance of the amendment);

- - - - -

(6) An amendment to a license specified in paragraph (a)(5) of this
section, or an amendment %0 a construction authorization granted in
proceedings on an application for sucﬁ a license, when such amendment would
authorize actions which may significantly affect the health and safety of the

public; or
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PART 50 -- DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION FACILITIES

3. The authority citation for Part 50 is revised 0 read as follows:

AUTHORITY: Secs. 103, 104, 161, 182, 183, 186, 185, 68 Stat. 936, 937, %48,
953, 954, 955, 956, as amended, sec. 234, 83 Stat. 1244, as amended

(42 U.5.C. 2133, 2134, 2201, 2232, 2233, 2236, 2239, 2282); secs. 201, 202,
206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C. 3841, 5842, 5846),

uynless otherwise noted.

Section 50.7 also issued under Pub. L. 95-601, sec. 10, $2 Stat. 2951 (42
U.S.C. 5851). Sections 50.58, 50.91 and 50.92 also issued under Fub.

L. 67-415, 96 Stat. 2073 (42 Uu.S.C. 2239). Section 50.78 also issued
under sec. 122, 68 Stat. 939 (42 U.S.C. 2152). Sections §0.80-50.81 also
issued under sec. 184, 68'5£;t:_954. as amended (42 U.S.C. 2234). Secticns
50.100-50.102 also issued under sec. 186, 68 U.5.C. 955 (42 U.S.C 2236).

For the purposes of sec. 223, 68 Stat. 958, as.anended (42 U.5.C. 2273),

§§ 50.10(a), (b), and (¢, 50.44, 50.46, 50.48, 50.54, and 50.80(2) are issued
under sec. 161b, 68 Stat. 948, as amended (42 U.5.C. 2201(b)); 5§ 5C.10(b) and
(¢) and 50.54 are issued under sec. 1611, 68 Stat. 943, as amended (42 U.S.C.
2201(1)); and §§ 50.55(e), 50.59(b), 50.70, 50.71, 50.72, and §0.78 are issued
under sec. 1610, 68 Stat. 950, as amended (42 U.S.C. 2201(e)).




-
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onsultation.

®% ‘ licensee requests an amendment, it must notify the

tate in which its facility is located of jts request Dy providing to that

State a y of its application and its analysis about no significant

nazards consideration and indicate on the appiication that it has done s0.

*T1

(The Commission will make available to the licensee the name of the appropriate
S+ate official designated to receive such amendments. ) ‘

The Commission will advise

significant hazards consideration

notice.

The Commissior will make availabie tc the State official designated
to consul® h 1 it it roposed determination the names of the Project
Manager or other NRC personnel it designated to consi ith the State. The

: 1

Commission will consider any comments of that St icial. If it does

not hear from the State in a timely manner, it will consider that the State has
no interest in its determinatidn; nonetheless, hefore it issues the amendment
it will telephone that official for the purpose of corsultation.

(4) The Commission will make a good faith attempt TO consult with the
State before it issues a license amendment invelving no significant hazards
-onsideration. If, however, it does not have time to use its normal consul-
tation procedures because i y tl it will attempt <O
telephone the appropriate S official. I il1ity to consult with a
responsible State official following gocd faith attempts will not prevent
the Commission from making effective 2 license amendment invoiving no

nificant hazards consideration, if the Cormission deems it necessary tO

avoid a shutdown or derating.
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(5) After the Commission issues the recuested amenament, it will send
a copy of its final determination to the State.

(¢) Caveats about State consultation.

The State consultation procedures in paragraph (b) oFf this section do
not give the State 2 right§

(1) To veto the Commission's propocsed determination;

(2) To a hearing on the determination before }he amendment becomes
affactive; or

(3) To insist upon a postponement of the cetermination or ugon issuance
of the amendment;

(4) Nor do these procedures alter present provisions of law
+hat reserve to the Commission exclusive respensibility for
setting and enforcing radiological health and safety requiraments

for nuclear power plants.

Dated at Washington, D.C. this ffé day of £ac-'/ , 1983.

For the Nuclear Regulatory Commission,

Samuei J. Chl k
Secretary for the Commission



