March 10, 1983

Thomas S. Moore, Esq. Christine N. Kohl, Esq.
Atomic Sa‘ety and Licensing Atomic Safety and Licensing
Appeal Board Panel Appeal Board Panel
U.S. Nuclear Requlatory Commission U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 Washington, D.C. 20555

Dr. John H. Buck
Atomic Safety and Licensing
Appeal Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

In the Matter of
CONSUMERS POWER COMPANY
(Big Rock Point Plant)

Docket No. 50-155

(Spent Fuel Pool Modification)

Dear Members of the Appeal Board:

This letter constitutes the response of the NRC Staff to the Licensee's
letter dated February 18, 1983 and the Intervenor's letter dated
February 24, 1983,

In its Tetter, the Licensee forwarded to the Appeal Board the deposition of
Staff experts Dr. Walter L. Brooks and Mr, Daniel B. Fieno. The deposition
had been taken on December 29, 1982 and January 10, 1983, As stated in the
Licensee's letter, the deposition was enclosed "for your information."

The Intervenor has protested the distribution of the deposition to the
Appeal Board, since the mater‘al contained therein is not in the record of
this proceeding, and the deposition is not yet complete. The Intervenor
also requested the Appeal Board to remand this case to the Licensing Board
so that it could entertain a motion by the Licensee to reopen the record in
this proceedinag.

The Staff believes it was not inappropriate for the Licersee to have
submitted the subject deposition to the Appeal Board. See Duke Power Co.
(William B. McGuire Nuclear Station, Units 1 & 2), ALAB=T43, & AE( 623,
625-626 (1973). However, it would be inappropriate for this Board to
consider the deposition in a substantive determination of this appeal, as it
is not in evidence in this proceeding. See Administrative Procedure Act,

§ 7(d), 5 USC § 556(d); Public Service Co. of Indiana (Marble Hill
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Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC 179, 191
(1978); Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-355,
4 NRC 397, 3072-05 (1976).

Should the Licensee or any other party feel that the material might be
considered at this stage of the proceeding, an appropriate course would be
for that party to move to reopen the record upon a showing that the depo-
sition contains significant new evidence which could change the determination
herein. See Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit
No. 1), ACAB-387, 7 NRC 320, 338 (1378); Pacific Gas and Electric Co. (Diab1o
%anyo? Nuclear Power Plant, Units 1 and 27, CLI-B1-5, 13 NRC 361, 364-5
1981

Sincerely,
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Richard G. Bachmann
Counsel for NRC Staff

—

e | -

cc: Peter B. Bloch Dr. Oscar H. Paris
Mr. Frederick J. Shon Docketing and Service Section
Philip P. Steptoe, Esq. Michael 1. Miller, Esq.
Joseph Gallo, Esq. John 0'Neill, II
Christa-Maria Ms. JoAnne Bier
Atomic Safety and Licensing Atomic Safety and Licensing
Appeal Board Panel Board Panel
Herbert Semmel, Esa. Judd L. Bacon, Esq.
Mr., Jim Mills
DISTRIBUTION
Bachmann/Goddard/Reis
A.Smith (2)
R.Emch 545
Christenbury Murray
Olmstead Lieberman
FF (2)
NRC Docket File: PDR/LPDR
Chron (2)
C ):()4* ;7
OFCOFL 0D L :mo#ﬁf :
NAME : ann/dkw | EReis EChristenbury :GCunningham :

DATE :03/¢ /83 03/ (/83 103/, /83 :03/ 7183




