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Reconsideration

By petition of February 2, 1983, Del-Aware seeks reconsideration of
ur January 2 1983, "Memurandum and Order (Denying Del-Aware's
Petition to Ame i ‘ That fifteen page order, for the
reasons set forth therein, denied Del-Aware's request to admit three
late-filed supplementary cooling water system contentions, designated

/-23 and V-24. That order, both explicitly and implicitly, was
based on the extensivc discussion in the June
Conference Order ("SPCO"), LBP-82-43A, 15 NRC
Also pertinent, given some of Del-Aware's passing comments in its
petition for reconsideration regarding our decision not to litigate

water aliocatio: decisions made by the Delaware River Basin Commission

(DRBC) are the Board's: "Memorandum and Order (Denying Del-Aware's

Reconsideration of DRBC Preclusion on Water Allocation

(September 3, 1982); and Memorandum and

June 1, 1982 Special Prehearing

inpub

reconsider the denial




Since we reayfirm the rationale set forth ir the January 24, 1983
ruling that proposed Cor‘*entions V-22, V-23 and V-24 not be admitted,
there is no need to repeat it. However, in light of some of the
statements in Del-Aware's petition and the responses thereto by the

Applicant and Staff, there are sowe poiits which should be kent in mind.

For the reasons discussed in the SPCO, we held that we would admit
those of Del-Aware's supplementary cooling water system contentions

which raise the possibility of sufficiently different impacts as a

result of changed circumstances since the construction permit stage
cost-benefit analysis findiny that the system would be acceptable.

SPCO, supra, 15 NRC at 1461. See also e.g., 15 NRC at 1458-59. We did

not require, as implied by Dei-Aware, an advance evidentiary showing
that a changed impact of the supplementary cooling water system, alleged
in a partic.lar contention, would resuit in a significantly increased
environmental impact relative to that evaluated at thé construction
permit stage. Indeed, we recognized that while the Appeal Board at the
construction permit stage had found that the now proposed river follower
method of supplementary cooling would be acceptable, it would be
appropriate for this Board to consider 2ny particular alleged
environmental impacts of the proposed supplementary cooling method which
became ascertainable after the constructiorn permit decision as the

proposed plan gained greater concreteness. SPCO, supra, 15 NRC at 1462.

As we have had previous occasion to note, the broad legal arguments

raised by Del-Aware and considerec by this Board must be focused on the



particular c ntentions raised. LBP 82-72, supra, 16 NRC at ____ (slip
op. *t 6-7). Otherwise, the unfortunate effect is to obfuscate the
rulirjs actually app”ied by the Board to the admissibility of
Del-Awai :'s prnposed contentions. As these were applied, the Board
adritted those of Del-Aware's conteutions which, with reasonable
particularity and basis, rotad a change in circumstance since the
construction permit stage which we found to be within our jurisdiction,
and merely alleged a resultant or exacertated adverse operational
environmental impact which reasonably appeared to us to be possible
given the change in circumstances. This is illustrated by our rulings
on the contentions, particularly those which were deemed 2dmissible.

SPCO, supra, 15 NRC at 1483-86, 1479.

The approach described above was applied to enable this Board to
ascertain factually, on the basis of the evidentiary hearing, the
particular adverse environmental impacts of the river follower method of
cooling due to the changes in circumstances. In the P.I1.D. we have
concluded that the impacts would be insignificant. With the exception
of a state-of-the-art sound barrier which is easily installable around
the pump station transforrers if operational tests prove it necessary,
we found that no adjustments to the location or design of the proposed
supplementary cooling water system would be warranted given the
insignificant environmental impacts found c¢r +he basis of the litigated
contentions. Moreover, we found that the impacts of the in-river
locition of the intake as now proposed would certainly be no greater

than that or the shoreline locatior evaluated at the construction permit



stage, and would very probably be less. P.I.D., supra, 17 NRC at ___
(slip op. at 1-2, 35-36, 37, 38-39, 47, and 49).

One of Del-Aware's proposed contentions, designated V-19, was
timely filed and therefore considered in the SPCC. It alleged in effect
that the entire overall concept of the proposed supplementary cooling
water system with its dependence on the Point Pleasant intaks in the
Delaware River, should be abandoned in favor of allegedly preferred
alternatives of: storage on the Schuylkill River, dry cooling towers or
deletion of Unit 2. In the SPCO, we held that at the operating license
stage we would not consider totally different alternaiive methods of
cooling, consideration of which would necessarily call into question the
previously found overall acceptability of the proposed method of
cooling, in the absence of a determination of significantly increased
environmental impacts of the Point Pleasant diversion river follower
system, SPCO, supra, 1464, 1487-88." We distinguished contentions
advocating alternatives to the previously approved overall proposed

cooling method employing the Point Pleasant diversion from contentions

There were additional reasons for not admitting proposed Contention
V-19, as noted in the SPCO. 15 NRC at 1487. One of them, that
DRBC would be the proper body to determine whether additional
allocations of Schuyikill River water should be permiited for the
Limerick plant, has been reiterated many times. See e.g., our
January 24, 1983 ruling on contentions, slip op. at 9-10, 13, the
subject of the instant Del-Aware motion for recorsideration, and
earlier orders cited at p. 2 above.




alleging changed impacts of and needed adjustments to the design and

location used for the proposed method. Id. at 1464.

The thrust of our reasonsing was that if our findings after the

early evidentiary hearing on allegedly changed impacts of the Paint

Pleasant diversion were that in fact the impacts wouid be insignificant,
at this operating license stage “here would be no reason to consider
outright rejection of the concept of the Point Pleasant diversion river
follower method found acceptable at the construction permit stage. As

summarized and referenced above, we have now made that factual

determination in the P.I.D.
The late-filed Contentior V-24, the rejection of which Del-Aware
urges we reconsider, appears to be a better articulated version of some
combined elements of rejected Contention V-19. As discussed in our
order of January 24, 1983, at pp. 6-7, based on the contention as framed
and re-framed, we perceived it to be dependent on the premise that Unit
2 would be deleted. This was supported 5y Del-Aware's argument that it
had good cause for late-filinc based on a then-recent ruling by the
Pennsylvania Public Utilities Commission which Del-Aware alleged would
lead to the deletion of Unit 2. we held the contention not admissible
because the amount of time that cooling water would be '‘navailable
without the Point Pleasant diversion of Delaware River water, given the

applicable DRBC conditions and water allocations, woula not vary



significantly between operation of two Limerick units and, arguendo,

operation of just Unit 1.

Given our ruling that the 1lleged alternative of depending on tne
Schuylkill River (and Perkiomen Creek) for cooling Limerick without use
o7 the Point Pleasant diversion is not made feasible even if Unit 2 is
deleted, we did not further have to consider whether there is a basis in
support of a contention that increased use of the Schuylkiil could.have
significantly smaller environmental impacts of cperation than the
proposed Point Pleasant diversion river follower system. (Order of
January 24, 1983, at p. 9). However, consistert wi*h our decision above
on the prerequisite set forth in the SPCO for examining different
alternative supplementary cooling methods, before we would admit the
contention we would first have had to find that the alleged
environmental impacts of the propcsed system were significant. As
noted, we have found tc the contrary. Accordingly, now with the benefit
of the P,I1.D., even if increased use c¢f the Schuylkill were feasible
despite DR3C's determinations of water allocation, there appears to be
no basis for Del-Aware to contend that the alternative supplementary
cooling water system of increased use of the Schuylkill River would have
significantly smaller environmental impacts than operation of the

proposed system.

Del-Aware now argues on reconsideration that it does not contend

tiat use of Schuylkill River water without the need for the Point



Pleasant diversion of Delaware River water to supplement it is now made
possible by an assumed deletion of Unit 2, but that it is made more
econcmically attractive. We will address this argument below as part of
Del-Aware's petition to add another late-filed contention, designated
V-25. We note, however, that to a large extent Del-Aware appears to be
reiterating its old arguments that the DRBC should either change its
limitations governing withdrawal of Schuylkill River water for Limerick,
or its limitations on additional Schuylkill River water storage
available for Limerick, or its determination, taking into account
available water allocations on the Schuylkill, that Delaware River water
should be allocated for Limerick. We reiterate that such allocation

decisions made by the DRBC are not reviewable by us.

Late-Filed Contention

By petition of February 14, 1983, Del-Aware seeks to advance a
late-filed contention, designated V-25. This contention, and the
supporting petition, appears to be an amplification of Del-Aware's
argument in ics petition for reconsideration that a combination of
factors, including increased costs of the units and deletion of Unit 2,
has changed the economic viability or attractiveness of the Limerick
plant such that the proposed supplementary cooling water system must be

reconsidered.

Del-Awara's petition is wide ranging and, regrettably, not very

clear in its thesis. We will not repeat aspects of our discussion above



or in previous orders which are pertinent to some of Del-Aware's passing
points. It is apparent, however, that th= contention depends on the
assumption that under our NEPA jurisdiction we should examine
alternatives because they may be cheaper. However, as the Appeal Boarc
has explained, unless the proposed alternative has environmental
disadvantages in comparison to possible alternatives, differences in

financial cost are not pertinent to our consideration. Consumers Power

Cumpany (Midland, Units 1| and 2), ALAB-458, 7 NRC 155, 162-63 (1978),

and cases cited therein at 162, n. 21.

In other words, neither NEPA nor any other statute qives

us the authority to reject an applicant's proposal solely
because an alternative might prove less costly financially.
Monetary considerations come into play in only the opposite
fashion -- i,e., if an alternative to the applicant's
oroposal is environmentalily preferablie, then we must
determine whether the environmental benefits conferred by
that alternative are worthwhile enough to outweigh any
additional cost needed to aiaieve them.

I1d. at 163, n. 25.

Accordingly, for this reason alcne the contention would be

rejected.

In addition, the contention is very late when measured by the
November, 1981 date for the timely filing of contentions in this
proceeding. The nction that increased costs of Limerick since the

construction permit approvals only became apparent since a cost increase



announced by the Applicant i

the petition refers to
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10 C.F.R. § 2.714. Accordingly, even at this late date, the contention
would not be in a posture ready for the conduct of efficient discovery,

to be followed by efficient, focused litigation.

Request for Certification

The P.1.D., in combinaticn with this instant ruling rejecting
Del-Aware's requests that suppiementary cooling water system contentions
ir addition to those litigated row be admitted as issues, resuits in the
completion of consideration by the Board of all issues advanced by
Del-Aware in the proceeding ana terminates Del-Aware's participation
before us. Therefore, Del-Aware may now appeal our P.I1.D. un the merits
of its litigated contentions and our various rulings that other
contention: advanced by Del-Aware not be admitted as issues for

lTitigation,

Accordingly, there is no need to consider Del-Aware's raquest that
we certify (or refer) our ruling on the request for reconsideration. In
any event, we agree with the views set forth in the responses of the
Applicant and Staff that the denial of admissibility of the subject
contentions fails to satisfy any of the factors required for

certification or referral,.
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For all of the reasons stated above, Del-Aware's petitions for
reconsideration and to file a late contention, as well as its request to

certify the petitian for reconsideration, are denied.

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

:&mﬁb«c)-w

Lawrence Brenner, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 8, 1983 '



