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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION Mf'Er

ATOMIC SAFETY AND LICENSING BOARD.

BEFORE ADMINISTRATIVE JUDGES H R2M2
- Janes L. Kelley, Chairman v. a w

Dr. A. Dixon Callihan F 4 SWO
#dDr. Richard F. Foster

SERVEU MAR 111983

)
In the 11atter of ) ASLBP No. 81 463-010L

)
DUKE POWER COMPANY, ET AL. ) Docket Nos. 50-413

--

i ) 50-414
(Catawba Nuclear Station, )

Units I and 2) ) March 10, 1983
)

MEMORANDUM AND ORDER
(Concerning Certain Discovery Matters)

Counsel for Palmetto, the Applicants and the NRC Staff have been

attempting to resolve certain discovery disputes through informal

negotiations. The Board appreciates these efforts. Counsel for the

Applicants telephoned the Board Chairman yesterday afternoon to report

agreement among those parties on the following matters:

1. Due dates for Palmetto's " follow up" ouestions and for answers

to outstanding interrogatories. The last paragraph of the Board's Order

of March 4, 1983 set Palmetto's " follow up" questions deadline at

March 10, 1983 and the Palmetto answers to interrogatories deadlines at

April 1 and April 11, 1983. The interested parties have agreed to
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extend these deadlines to March 16,1983(for" followup" questions)3/

and April 14, 1983 (for Palnetto's answers to all outstanding interroga-

tories from the Applicants and the Staff on Contentions 6, 7, 8, 16, 27

and 44). .The Scard approves these extended deadlines for the Palmetto

filings in question. The present deadline cf March 25, 1983 for service

of the answers (or any objections) to Palmetto's " follow up"
t

interrogatories remains the same.

2. Proposed protective order. Counsel for Palmetto and the
i

Applicants have had constructive discussions based on the Applicants'

draft of February 28, 1983, and they are hopeful of reaching agreement

on an . order in the coming week.
'

3. Disputed Claims of Privilege. Counsel for the Applicants

transmitted the following party positions: Palmetto objects to our

reviewing the documents themselves in camera; if the Board believes such

a review is necessary, Palmetto wishes to be heard further on their

objection before any review proceeds. The Applicants have no preference

as to whether we review the documents, or not; they merely provided them

in the event the Board wished to review them in camera.

First, the Board has not looked at the underlying docunents and

will not do so before hearing further from the parties. Second, the

foregoing statements of position do not, of course, resolve this dispute

! $/ Palmetto agrees to make its (1 arch 16, 1983 filing by Express Mail.
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completely, but, taken together with our own research and consideration,

they lead us to the following tentative views and conclusion:
s

a. The Applicants' descriptions of these documents (if that

is all we are to consider) make out an adequate case for invocation of

the attorney " work product" privilege and, as to some portions, also for

the attorney-client privilegc. See Hickman v. Taylor, 329 U.S. 495

(1947); Wright and Miller, Federal Practice and Procedures, 9 2024.

This is true at least in the absence of a particularized rebuttal

pleading from Palmetto.

b. Seemingly persuasive decisions support the Board's

authority to make an in camera review of documents for which the work

product and other privileges are claimed. See eg ., Natta v. Zietz, 418
,

F.2d 633, 636 (7th Cir.1968); Christian Echos National Ministry, Inc.

v. U.S., 404 F.2d 1066, 1068 (10th Cir. 1968). If Palmetto wishes to

press a contrary view, it should direct us to persuasive contrary

authority.
'

c. In any event, we see no reason in the present posture of

this dispute to conduct an in camera review. We have no pleading from

Palmetto either (1) explaining why the documents as described do not

qualify for the claimed privilege, or (2) contesting the accuracy of the

description, or (3) making a showing of need sufficient to overcome the

privilege. If Palmetto were to ask us to conduct an in camera review --
|
' eg., to verify the accuracy of the descriptions -- we would be obliged

to do so, regardless of the Applicants' position. But it is Palmetto,

; the party that could benefit from in camera examination, that is
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objecting to such an examination. Thus if this dispute remains in its

present posture and is not settled by counsel, the Board's tentative

view is that it will uphold the Applicants' claims of privilege.

While we encourage your continuing negotiations, the Board believes

that it should be kept apprised of your progress toward an early

resolution of the protective order and privilege matters. Accordingly,

we are scheduling a telephone conference call for next Thursday after-

noon, March 17, 1983 at 3:00 p.m. This is the only advance notice you

will receive of the call.

FOR THE ATOMIC SAFETY Afl0
LICEllSING BOARD

b '

A@DMINISTRATIVE JUDGE
ifes L. Kelley, ChaMaan - -

Dated at Bethesda, fiaryland,
'

this 10th day of March, 1983.
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