February 7, 1983

Lawrence Brenner, Tsq. Dr. James L. Carpenter
Administrative Judae Administrative Judae

Atomic Safety and Licensing Board Atomic Safety and Licensing Board
11,S. Nuclear Requlatory Commission .S, Nuclear Reaulatory Commission
Washinaton, D.C. 20555 Washinaton, N.C. 20555

Dr. Peter A, Morris

Administrative Judqe

Atomic Safety and Licensing Board
11,S. Nuclear Pequlatory Commissinn
Washington, D.C. 20555

Tn the Matter of
Long Island L ightina Company
(Shoreham Nuclear Power Station, lUnit 1)
Docket No, 50-322 (0L)

Dear Administrative Judges:

Reference is made to my letter to the Board dated February 4, 1983,
regarding SNC's adoption of the County's proposed findings,

In reviewina the Licensing Board's last discussion of schedules for proposed
findinas (Tr, 14 ,789-797), the Staff notes that the Board did not expressly
order the parties to file pronpnsed findinas. Accordinaly, mv letter should
be modified to include a reference to the recent Appeal Bnard decision in
the matter of The Detroit Fdison Company et al, (Enrico Fermi Atomic Power
Plant), ALAR-70Q [January 4, 10R3), A copy of the slip opinion in Fermi is
attached for the ready reference of the Board and parties.

The Staff also notes that it anticipates SOC, at the appronriate time, would
most likely simnly seek to adopt the Countv's exceptions hefore the Appeal
Board., As was the case with the proposed findings before this Board, the
Staff would not object to such a procedure,

Sincerely,

Rernard M. Bordenick
Counsel for NRC Staff

Enclosure: As Stated
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UNITED STATES OF AMERICA
NUCLEAR REGULATCRY CGM&ISSION

£TY AND LICENSING APPEAL BOARD

- -

ATOMIC Sias

M. »

Administrative Judges: s .o
. {

gtephen F. gilperin, Chairman
Themas S. Mocre
Dr. Reginald 1. Gotchy

- ——

cm—

1n the matter of

THE DETROIT EDISON COMPANY ET AL. Docket NO. 50-341 OL

(Enrico Fermi Atomic Power plant.,

Unit .

)
)
)
)
)
)
)
)

a—

john R. minock, And Arbor, michigan., for the intervenor

:J/——a‘
citizens for Employment and Energy.

warry H. voigt: washington, p.c., fer the applicants:
Detroit £aiscn Cempany et al.

MEMORANDUM AND ORDER

a1 ZONMENns cZE) O P

T icensiic acazd's ocecber 20, 1987 initias feciszch.

LB?-82-96, 16 NRC __.° That decisicnh a,::::-:ef +mg iLssuance

of a gyll power cperating license for Fermi 5, Because CEE
£:indings cf fact and conclusicns of




azpeal was proper. See Order to Show Cause (Nocv. 12, 1982).

CEE's answer tO our crder to show cause nas convinced us

fu

that, abscnt_a_bcard order reguiring the submissicn of
propesed £indings, an intervenor that does not make such &

ing is free tO pursue on appeal all 1issues it litigated

L2

| 2d

-
-

tr

glow.,

our order that CEZ show cause why 1ts appeal should not
we dismissed for failure to file proposed €indings cf fact
and conclusions of law relied upeon & series of decisions to
+he effect that a party's appellate prief must relate to its
exceptions: in turm, a party can except only to 2 board

-

finding that reiected that party's proposal. See

pennsvlvania Power & Light Co. (Susquehanra Steam Electric
Station, Units 1 and 2), ALAB-693, 16 NRC : (Sept. 28,

Cas

-

actri¢ an

T

=

9§2) ielip opinion acw 5): Public Service

s. (Salem Nuclear Generating Staticn, vnit 1), ALAB-650, 14

———

- .- - -~ -

vem® 33, %3 142841 5eemingly, abseat paopuseu Zincdings,
«here could be no exceptions, nO prief, ané hence nO appeal.
As we explain pelow, however, 2 closer reading of the cases

and underlying regulations leads us tC cencluce that that

Board established a timetable for the submission of proposed



impo:tant,—l’ and_CEE's appeal 1S p:cperly

e T e s .I

-
.-

1n civil cases ¢ried in federal court without a jury/’
the obligation of making £inédings of fact rests with the
=nmg court &I
propese ¢indings of their own. Fed. R. Civ. p. 521(a). This

does not mean that prdpcsed findings gerve nC purpose. AS

one court explained (Hedgson V. gumphries, 454 F.24 1279,
1282 (10th Cir. 1972)):

1« is, =€ pe sure, good practice ané effective
adveocacy t° submit propcsed ¢indings and

conclusions when requested to do sO. And it is
prudent to receive them, especially in complicated
cases. They serve as @& useful aid to +he trial
court's understanding of each party's +heory of
the lawsuit pased upcn their respective yersions

né thne &YW znd facts. There i3 nothing in the

19 - P -
eunlee of nrocedure, nowever. requiring «heir
submission, and it is certainly rnot error éor the

¢rial court tO proceed wit

. 4 - b - 1

.3:‘. :. t.c¢ .'uu-e:-: K‘eguﬁa -DI’]
~ra Tl sre moce-2C soon the Tederas
Procedcure. see, ©.8.+ =~ CFR Parc<

Cfe gigmcnwea;:h gdison CC.

Sraticn, Crits . ané <) A AB=67
(.982) (sanction for failuze

is proper cnly where 2 poard orcer ul
imposes an obligation tO an




0

rovision governing submission of proposed findings to the {

1icensing board, 10 CFR § 2.754, embcdies the same general |

. . .
- .

philosophy as the comparable federal rulf “he controlling
NRC regulation, reads in pertinent part as tollows: ‘ l

fa) Any party to a proceeding may, O if
directeé by the presidirg officer shall, file
pvroposed findings of fact and cenciusions oI law
. . . within the time provided by the following
subparagraphs, except as otherwise ordered by the
presiding officer:

(1) The party.who has the burden of proof
shall, within thirty (30) days after the
record is clcsed, file proposed findings of
fact and conclusions of law. . . .

(2) Other parties may £file proposed findings,
conclusions of law and briefs within forty
(40) days after the record is closed.
However, the staff may £file such proposed
Zindings, conclusions of law ané briefs
within f£ifty (30) days after the recoré is
closed.

® * w

(p) Failure to file propcsed findings of fact,

reneclusions of law cr briefs when directed to do
v e Geemed 23 defaul.t, ané an .T7e

initial decision may De enterec accoréingly.

- -

'~ -
Sw Qv - -

The text of that rule is plain enough. The £filing of
proposed findings of fact is optional, unless the presiding

= : A 2/ 2 e :
jcer directs ctherwise. — The presiding cfficer is

LR 1)
"y

-~
el

2/ There 15 scme amdiguity in she rule as =C whetler toe
—' party that has the burden of proof is cbliged to file
proposed fincdings. As a practical matcter, the issue 1is
unlikely ever to arise because applicants bear the
purden of procf in licensing proceedings anéd invariably

make such filings.



als.o empcwered to take a party's failure tO £il

¢indings, waen irected to o sc, as a default.

case at hand, the Licenﬁinqupqard did not direc
to fi.e proposed €indings, but orly approved a

schedule to which the sarties hal agreed among

-
i

(3

- - i -
=77. That actison cf the Bcazd £a3llg sho

CH

T2 9
explicit direction. Accordingly, ne default ca
the intervenor's decision not to file propcsed
its appeal would seem properly before us.

' II

Applicants argue that, while 10 CFR § 2.75
empower a licensing board to default a party ab
snheeded direction to file proposed findings, n

- - vn,—,-.q~bwanb ca::v \
& -

- - .- - - .. o-

not entitled to appea

licensing board's decision. This, we are told,

- ay - .
S e e Vb s

W

tne propositidn stated in the cas

in our order to show cause =< i.e., that a part

briecs must relate tO its proposed findings. 3/

e proposed

In the
t the parties
fiiing '
themselves.
gt of an
n attach to

findings, and

4 may net
sent an
cnetheless
1 the

follows from
we rselicld
y's appellate

The NRC

3 Applicants' Response s CEEZ's Answer To Créer to Shew
~ause (Cec. 22, 1982) at 5-6 Applicants alsc argue
-~at the Licensing Board, in fact, cdirectec zhe parties

o submit propcsed findings. I1d. at 4-5, As noted in
text, we think that the setting of a timetable fcr the
submission of proposed £indings falls short of a
reguirement, especially givern she language =& L0 CER

§ 2.754 which distinguishes between permis

anéd mandatcry oOnes.




c-2%f also argues that CEE'S appeal should be dismissed on
snis basis. —

‘While it is true that the cases we relied upon noted
+ne proposition applicants and the staff remind us of,)

neither Susguehanna nor Salem explicitly addressed what

sanction, if any, ™ be imposed for 2 £gailure to £ile

| 2

propesed finédings. /' the major difficulty with the
applicants' and the stafi's argument for dismissal is that
it attaches & sanction to an act ¢hich our rules explicitly
make permissive =< it treats the choice not to £ile proposed
findings as a waiver of the right to appeal the Licensing
Bmard's decision. The peculiarity of that result makes

their argument manifestly unacceptable as an interpretation

- - - - -

_S/ Sus wehanna held that a party's appeal could be
dismissed where its appellate prief was s© inadeguate

that it was equivalent to no brief at all having been

£iled, 1€ NRC at __ (slip opinisn at g). In Salsm,
wyhae we zaid waS i7 the context of exglaining the
indisia ¢Z 2an acceptadle prief, ané the limitations
that inservencrs’ mriefs had slaced on cul appellacte
revigw. -7 NRC at 45-31.



<~

~f our rules of practice.

Moreover, our statements 1n Susguehanna and Salem

regarding proposed findings were pgged'pn the more general

P -

proposition that "we will not ordinarily entertain arguments

raised for the first time on appeal." Susguehanna, Supra,

1€ MRC 2t (slip opinicn at S, rn.6). See alsc Salem,

supra, 14 NRC at 49; Tennessee valley Authority (Bartsville

Nuclear Plant, Units 1A, 2A, 1B, and 2B), ALAB-463, 7 NRC
341, 348 (1978). We acdhere to +hat fundamental principle of
appellate practice. However, here, at least at this
juncture, it does not appear that CEE 1s pressing arguments
raised for the first time on appeal. Rather, on its face,

its appeal is limited to the evidentiary case it presented

(through its witness and cross-examination) to the Licensing

_6/ Additionally, the applicants' argument, if accepted,
wouléd place the Board in +he unusual position of
deciding the merits of .ssues that, for purposes of
appeal, are uncontested. This result runs counter to
che Commissicn regulation that in most instances
~-=: +=e beazrds in operating license proceedings

ding onlv conctésted i1s5s8ues. 10 CFR <¢./0Va.
b !  —————————————————

.



" 7 i
::3:&.——/ The applicant and the staff may seek tO
persuacde us +o the contrary after CZI's srief has been filed

and the issues in controversy have peen made explicit. But,

Jhed ghe s -

s: least at this stacge of our review, it seems as if the’

Board dicd nave the penefit of CEE's views and was in a

r

position %O adiress CIZ'3 srguments. v& the Bocard was
unclear ‘as to where CEE stoed, it could have directeé CEE tO
s i ot 8/
file p:cposed f£indings.—
On earlier occasions we have recognized that the

failure to file proposed £indings may be +he cause for

h

ault or cther sanctions where +he presiding officer has

o

e

di

"

ected the parties toO submit propcsed zindings. In

Consumers PowerX Co. (Midland plant, Units 1 and 2).,

ATLAB-123, § AEC 331, 322-23 (1873), we commented «hat "10

7/ One aspect of CEE'S appeal, exceptions 25-28, contests

- .- s - * - » ~ . . - = - < -
that pa-t of tae Licens<nd Bcara S inltics dasigael

cnat denied Monrce County's cate-il.ec petition O
intervene. CEE cannot press rhat aspect of its appeal
pecause 10 CFR § >.714a(b) allows only the petitioner
that was denied leave tO intervene to appeal such an
order. 1In adgdition, we have already disposed of Monroe
County's appeal. See ALAB-707, 16 NRC ____ (Dec. 21,

1%62) .

néd éc not, new reach <he guestion of what
. e minimal ~ar-icipation ~ecessary =0
preserve a party ' s appellat sights. We ~a+e, however,
that the situaticn at bar 1is patently stronger than the
case of an intervenor that seeks tO appeal & licensing
board's dispositicn of ancther party's contenticons but
nas not put °on its own svidentiary case.

!



CFR § 2.754 gives a party the right to file propcsed ;

¢indings and conclusions, anéd alsc provides that a board ma :
require that they be filed". (emphasis added) we also :

noted that, even when 2 licensing boardé order requestlnqvthe‘ "o F l

submission of proposed findings has been disregarded, "the

Commissicn's Rules of Practice (do] not mandate & sancticn,"

and- a licensing board acts within its discretion in treating

as contested those issues of fact as to which the

intervencrs had introduced affirmative evidence Or engaged

in substantial rross-examination. 14. at 333. See

9/ Because the intervenors in Midland dié not comply with
the Board's order to file p'cposea findings, it grea.ly
complicated the Board's task of det--.;n;ng whether

particular issues were, in fact, still contested. The
failure of intervenors to file cropesed f£indings, 2s
directed, was one of the practices speci: gically
disappreoved ¢f by the Supreme Court & ieg veview of
certain aspects of the case.

(A]érinistrative proceecingcs shculd act be & game

or a forum to engage in unjustiiied opstructicnism
by making cryptic and obscure reference to matters
+hat "ought to be" considered and then, aifter
‘azllng to do more to bring the matter to the
agency's attention, seeking to have that agency
determination vacated on the ground that the
agency failed to consider matters "forcezu;;y

presented.” In fact, here the agency cornt ualiy
invited further clarification of Sazginaw's
contentions. EZven witaouc such clarification 1T
indicated a willlingness << receive evidence 2on tae
matters. But not only i@ Saginaw cecline to
¢éurther focus its contentions, it virtually
declined to participate, indicating that it had
"n :cnven:i:na- findings ¢f fact ©O set forth"
and that it haé rot "chosen to search the record

g | submitting

and respond tC tnls proceeding oY
citations of ma +er which we bell
or disproved."

vermont Yankee N Nuclear Power Corp. V. NRDC, 435 U.S.

il
o

§19, 5353=54 (1978) .




10

1so Northern States PcCwer Co. (Prairie 1sland Nuclear

15

cenerating Plant, Units 1 and 2), ALAB-244, 8 AEC 8357, 864

(1974), reconsideration denied, ALAB-252, 8 AEC 1175, aff'a,

/ ———
R A

c11-75-1, 1 NRC 1 (1975) (party hat failed to submit

roposed findings when directed to GO SC ig scarcely in a

>~
r
;.’\sc‘ - - \ega‘1tv Ov e Q\‘b’h'ico -~ u\vnbce- - - ?ipepsiu-
i - - s - e | - - - - - !’ - r--- - ..~ —— - - -

Beoard's determinations). when ancther aspecct of Midlanc was

——————————

recently before us, wWe éismissed the intervencr's appeal
where the Licensing Board had specifically ordered the
intervercr, to no avail, to file a pbrief and propesed

sindings. Consumers Power Co. (Midland Plant, Units 1 and

21 . ALAB=691, 16 NRC _. = . 1%4R% 9, 1982) (slip

-

ecpinion at g-13) . Compare Florida Power & Light Co. (St.

Lucie Nuclear Power Plant, Unit Nc. 2), ALAB-280, 2 NRC 3, 4
n.2 i1975) (finding intervenor in default Zor failing =¢
file proposed findings as directed, but guestioning whether
sven akbsent 3ush an c-der an app2a- weuld Le enteértaciéci.
In sum, while our cases may hint at a broader authority

to impose sanctions (see st. lucie, supra), the failure to

r

1 - - -
+ions onliy in tocse

(8]

£t san

[

has met w

w

ile prcpeses 2indilg

such £indings ©O

o]

LA}
(&N

airec

ot

e

ow
O

a

)

nsing

~stances where 2 LicC

s ; - = . 1y X
ijstent wlta the Commissicn s rules,

"

~e filed. That i85 con
and is the extent of the adjudicatory boards' enfiorcement
powers uncer 10 § CFR 2.7%S4.

1+ is worth reiterating +hat 10 CFR § 2,7% 2mpcwers a

licensing board to direct the parties to £ile propcsed



e
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il

findings. And that is plainly the better practice. Qur

earlier Midland decision is again apt:

|

+. the rule recognizes that the £iling of proposed
€indings and conclusions by‘partiesvis likely to .
be of substantial menefit to a licensing board in
resolving various guesticns which are at issue in
a proceeding - par:icularly one such as this
which invo.ives comp.iex factual guestions anc a
lengthy reccré which imcludes a variety ol
expressec opinions on tne various Zfacets cf
reactor operation. 1f nothing else, such proposed
¢indings will assist a board in determining what
jssues in fact exist petween the parties, ané what
issues are either not actually in dispute oI not
relevant to the eventual decision which must be

. rendered.

§ AEC at 333. In +he case at bar, the Licensing Board
proceeded to cdecisicn without maadating the £iling of
proposed findings. Perhaps, given the relatively condensed
nearing == three days =-- the Board did not insist because it
sele it had a firmer grasp of the parties'’ positions ané the
~ontested facts than it has in «he more usual reactor

~zse. But it woslé be test i8 ¢his mans s

Vi mp
licensids

-~ -
- -

9]

proceeding were the exception and the licensing boards
routinely directed the £iling of proposed findings.
For the foregoing reasons, our November 12, 1982 Order

-o Show Cause is withdrawn, and czE's appeal Zrom the

0

uw
o0
(39}

, 1 decision 1S reinst.ted.

s Oczocber 2

i b SR d W s

-
- -

'

shall be fileéd withir

1

(ot
"

Ty=siVe gdavs ©=< serv.Cce




It is sO ORDERED.

FOR THE APPEAL BOARD

C. Jgan Shoemaker
gecretary to the
appeal Beard
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