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February 28, 1983

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING ROARD

In the Matter of )
)

PilRLIC SERVICE COMPANY OF ) Docket Nos. 50-443 OL
NEW HAMPSHIRE, et _al. .) 50-444 OL_

)
(Seabrook Station, Units 1 and 2) )

NRC STAFF MOTIONS FOR SUMMARY DISPOSITION OF
NECNP CONTENTIONS II.R.1, II.R.3, II.R.4 AND II.B.5

I. INTR 0nUCTION

The NRC Staff hereby moves for summary disposition, pursuant to

10 C.F.R. 4 2.749, of NECNP Contentions II.B.1, II.B.3, II.B.4 and

II.B.5, all of which concern Applicants' Ouality Assurance Organization

andProgram.1 The Staff arounds its motions on the attached affidavit

of .lohn W. Gilrav and supporting documents, together with the other

papers filed in this proceeding. These papers demonstrate that

Contentions II.B.1, II.R.3, II.B.4 and II.B.5 pose no factual issues

requiring ad,iudication, and that dismissal of these Contentions is

| warranted as a matter of law.

|

|

1/ For both convenience of the reader and clarity, these motions for
summary disposition are contained in a single pleading. Each
contention is dealt with separately and so responses to the motion
on each contention should be separately stated.
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' II. niSCUSSION

A. Summary Disposition Standards

The Commission's Rules of Practice provide that summary disposition

of any matter involved in an operating license proceeding shall be
.

granted if the moving papers, together with the other papers filed in the

proceeding, demonstrate that there is no genuine issue of material fact

and that the movant is entitled to a favorable decision as a matter of

law. 10 C.F.R. 6 2.749(d). The Rules also provide for summary dis-

position as to any portions of a matter involved in a proceeding as to

which there is no genuine issue of material fact. 10 C.F.R. 4 2.749(a).

See, e.a., Public Service Company of Oklahoma, et al. (Black Fox

Station, Units 1 & 2), LBP-77-46, 6 NRC 167 (1977); Toledo Edison Company

(Davis-Besse Nuclear Power Station), LBP-73-30, 6 AEC 691, 699 (1973).

The use of summary disposition has been encouraged by the Commission

and the Appeal Board to avoid unnecessary litigation over contentions for

which an intervenor has failed to establish the existence of a genuine

|
issue of material fact. See, e.g., Statement of Policy on Conduct of

Licensina Proceedinas, CLI-81-8, 13 NRC 452, 457 (1981); Houston Lichtina

& Power Company (Allens Creek Nuclear Generatina Station, Unit 1), ALAR-590,

11 NRC 542, 550-51 (1980). A material fact is one that may affect the

outcome of the litigation. Futual Fund Investors Inc. v. Putnam Manaaement

Co., 553 F.2d 620, 624 (9th Cir. 1977).

l Although the burden of showing the absence of any genuine issue of
|

| material fact is upon-the moving party, and the record will be viewed in

i

1
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the light most favorable to the party opposing the motion,U "a party

opposing the motion . . . must set forth specific facts showing that

there is a genuine issue of fact," 10 C.F.R. 6 2.749(b), and may not rest

upon the " mere allegations or denials" of his answer. Virginia Electric

& Power Company (North Anna Nuclear Power Station, Units 1 & ?),

ALAB-584, 11 NRC 451, 453 (1980). Any facts set forth in the statement

of material facts required to be served by the movant will be deemed to

be admitted if not controverted by the opponent. 10 C.F.R. 5 2.749(a).

Any answers supporting or opposing a motion for summary disposition must
~

be served within twenty days after service of the motion. Id. If no

answer properly showing the existence of a genuine issue of material fact

is filed, the decision sought by the movant, if properly supported, shall

be rendered. 10 C.F.R. Q 2.749(b).

B. NECNP Contentions

NECNP Contentions II.B.1, II.B.3, II.B.4, and II.B.5 were admitted by

the Atomic Safety and Licensing Board in its " Memorandum and Order" of

September 13, 1982. These four contentions challenae the adequacy of

the Seabrook Quality Assurance Organization and Program, and will be

discussed seriatim.

-2/ Cleveland Electric Illuminating Co., et al. (Perry Nuclear Power
Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 753-54 (1977).,

|

|
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1. NECNP Contention II.B.1

NECNP Contention II.B.1 states:

FSAR addresses Ouality Assurance for plant operation at
Section 17.2. Section 17.2 fails to address each of the
criteria in Appendix B in sufficient detail to enable an
independent reviewer to determine whether or how all of
the requirements of Appendix B and the guidance in all
applicable reculatory guides will be satisfied.

Menorandum and Order, Seabrook Station, Units 1 & 2, p. 77 (September 13,

198?).

In response to Staff Interrogatories II.B.lfa) & (b), which sought to

ascertain the bases for NECNP's assertion that the Final Safety Analysis

Report ("FSAR") inadequately addresses the Apoendix B criteria, and to

solicit NECNP's views on the additional detail it contends would remedy

the asserted deficiency, NECNP's response was that ". . '. Applicants'

most recent revision of Chapter 17 of the FSAR is still under review by

our consultants. We will supplement our answers to these interrogatories

when the information becomes available." NECNP Response to NRC Staff's

Interrogatories and Request for the Production of Documents, pp. 13-14

(.lanua ry 28, 1983). No supplemental response has been received to date

| and NECNP has not formulated any reasons underlying Contention II.R.1 or

provided detail concerning the assertions it makes in this Contention.

In contrast to NECNP's lack of specificity, the Staff's position on

Contention II.B.1 has been and remains unambiauous. The acceptance

criteria for determinina compliance with Appendix R to 10 C.F.R. Part 50

are contained in Subsection II of Section 17.2, "0uality Assurance During

the Operations Phase," of NIIPcc 0800, "NRC Standard Review Plan" ("SRP"),
|
'

Rev. 2 (iluly 1981). Material Facts As To Which There Is No Genuine Issue
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To Be Heard,11 (copy attached; hereinafter cited as " Material Facts,

1__"); Affidavit of John W. Gilray, 4 4 (copy attached; hereinafter cited

as "Gil ray Affidavit,1__") . Contrary to the assertions of Contention

II.R.1, Applicants have provided in FSAR Section 17.2 a detailed discussion

of each of the acceptance criteria of SRP Section 17.2, Subsection II.

The Staff, in its review of FSAR Section 17.2, found the Applicants'

treatment of these acceptance criteria clearly detailed enough to permit

the Staff to conclude that the requirements of Appendix B to 10 C.F.R.

Part 50 have been met. Material Facts,12; Gilrav Affidavit,15.

NECNP shows no factual basis on which these conclusions could be ouestioned.

Consequently, there exists no genuine dispute over the adeouacy of the

specificity with which FSAR Section 17.2 treats the criteria of Appendix B

to 10 C.F.R. Part 50, and sunnarv disposition of NECNP Contention II.B.1

should be granted.

2. NECNP Contention II.R.3

NECNP Contention II.B.3 states:

The Ouality Assurance Oroanization does not have the
independence required by Appendix B, Criterion 1.

Memorandum and Order, Seabrook Station, Units 1 & 2, p. 79 (September 13,

, 1982).
|
'

NECNP's basis for this assertion is "the fact that the Nuclear Quality

Manager reports to the Vice President - Production on an equal basis with

the Nuclear Production Superintendent, rather than to the Executive Vicef

l
! President - Engineering and Production." NECNP Supolemental Petition for

Leave to Intervene, p. 64 (April 21,1982). NECNP contends that this
|
t

!
|
t
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arrangement -- having the Nuclear Quality Manager report to a supervisor

who is responsible for production as well as for Quality Assurance --
,

fails to provide the Ouality Assurance Organization with " sufficient

independence from cost and schedule when opposed to safety considerations,"

as required by Criterion I in Appendix B to 10 C.F.R. Part 50. NECNP

Response to Applicants' Interrogatories and Request for the Production of

Documents, p.16 filanuary 21,1983).

Criterion I of Appendix 8 requires, in pertinent part, that

f tlhe persons and oraanizations performina quality assurance
functions shall have sufficient authority and organizational
freedom to identify quality problems; to initiate, recommend,
or provide solutions; and to verify implementation of solutions.
Such persons and oraanizations performina quality assurance
functions shall report to a manaaement level such that this
required authority and oraanizational freedom, includina
sufficient indeoendence from cost and schedule when opposed
to safety considerations are provided.

(Emphasis supplied).

NECNP has offered no reasons for supposing that the Seabrook Quality

Assurance Manager will not be sufficiently independent from cost and

schedule, or that he/she will lack the organizational freedom to identify

: quality problems, to initiate, recommend, or provide solutions, or to
!

verify the implementation of solutions. To the contrary, the position of

| Vice President - Nuclear Production is sufficiently removed from direct
| '

' responsibility for cost and schedule that the Nuclear Quality Manager may
1

l report to the Vice President - Nuclear Production without sacrificino the

independence from cost and schedule required by Criterion I of Appendix B

to 10 C.F.R. Part 50. Material Facts,13; Gilray Affidavit,18.
!

SRP Section 17.2 provides standards for reviewing compliance with

the requirements of Criterion T of Appendix B to 10 C.F.R. Part 50.

|

l

L
___
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Material Facts,11; Gilray Affidavit, 9 4. Acceptance Criterion 1.B.1(a)

of SRP Section 17.1, " Quality Assurance During the Desian and Construction

Phases," is incorporated by ra#erence in SRP Section 17.2, and requires

that the management position with overall authority and responsibility

for the Ouality Assurance Program (at Seabrook, the Nuclear Quality Manager)

be "at the same or higher organization level as the highest line manager

directly responsible for performing activities affecting quality (such as

engineerina, procurement, construction, and operation) . . . ." (Emphasis

supplied). Gilray Affidavit, 1 6. The obiective served by this require-

ment is the' avoidance of an arrangement whereby the Nuclear Quality Manager

would report to an individual having direct responsibility for activities

which affect quality, such as maintenance, modification and operation.

Gilray Affidavit, 9 6. As indicated in the attached Figure 17.1, "Seabrook

Station OA and station organization" (to be included in Section 17 of

Seabrook SER), the Nuclear Quality Manager is on the same organization

level as the Station Manager, Training Center Manager, Nuclear Services
'

Manager and Nuclear Engineering Manager, all of whom report to the Vice

President - Nuclear Production. The Nuclear Quality Manaaer is thus on

the same oroanizational level as the highest line managers directly

responsible for performing activities affecting quality, in accordance

with acceptance Criterion 1.B.1(a) of SRP Section 17.1. Gilray Affidavit,

; 17.

Consequently, contrary to the assertions of Contention II.B.3, the

Seabrook Station organizational arrangement, whereby the Nuclear Quality
.

Manager reports to the Vice President - Nuclear Production, satisfies

1

- - - - - - --- - - - , - - . - - . - - - - - . , , - - , , - . - - - . - - - - - - - - -. , - - ,



.

-8-
.

the requirements of Criterion I of Appendix B to 10 C.F.R. Part 50 regarding

the independence of the Quality Assurance Organization, Material Facts, 1 6;

Gilray Affidavit,14, and summary disposition of NECNP Contention II.B.3

should be granted.

3. NECNP Contention IT.R.4

NECNP Contention II.B.4 states:

The Quality Assurance Program for operations as
described in the FSAR does not demonstrate how the
Applicant will assure that replacement materials and
replacement parts incorporated into structures, systems,
or components important to safety will be equivalent to
the original equipment, installed in accordance with
proper procedures and requirements, and otherwise
adequate to protect the public health and safety.
Similarly, the Quality Assurance program does not assure
or demonstrate how repaired or reworked structures,
systems, or components will be adequately inspected and
tested during and after the repair or rework and
documented in "as-built" drawings.

Memorandum and Order, Seabrook Station, Units 1 & 2, pp. 79-80

(September 13,1982).

NECNP states as the basis for these assertions "the fact that the

FSAR contains no discussion whatsoever of Quality Assurance for

| maintenance, repairs, or rework, all of which will occur during the life

! of the plant." NECNP Supplemental Petition for Leave to Intervene, p. 65

( April 21,1982).

Contrary to these assertions, the Applicants' procurement procedures,

described in Section 17.2.4 of the Seabrook FSAR, include quality review

of procurement documents to assure that quality requirements are properly

specified, as well as evaluation of bids to assure that the bids conform

|
|

i
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to the procurement document requirements. Material Facts,117-8; Gilray

Affidavit, 1 10.

Applicants have also committed in FSAR Section 17.2.2.4 to conform

to the recommendations of Regulatory Guide 1.33, February 1978, "Ouality

Assurance Program Requirements (Operation)." Material Facts,1 11; Gilray

Affidavit, 1 11. Regulatory Guide 1.33 endorses ANSI-N18.7-1976/ANS-3.2,
'

" Administrative Controls and Quality Assurance for the Operational Phase

of Nuclear Power Plants." Material Facts,19; Gilray Affidavit,1 11.
J

An unqualified commitment to satisfy Regulatory Guide 1.33 also commits
i

an applicant to meet the requirements of ANSI-N18.7-1976/ANS-3.2. Material

Facts,1 10; Gilray Affidavit,1 11. Applicants have committed to satisfy

Regulatory Guide 1.33 without qualification as to Section 5.2.13 of

ANSI-N18.7.1976/ANS-3.2. Material Facts,1 11; Gilray Affidavit,1 11.

Applicants have thus committed to satisfy Section 5.2.13 " Procurement

and Materials Control," which requires that purchased materials and com-

ponents associated with safety-related structures or systems must be

purchased to specifications equivalent to those specified for the original

equipment. Material Facts, 11 12-13; Gilray Affidavit, 1 11.

Furthermore, Applicants' Quality Assurance Program, in FSAR

Section 17.2.10.3, requires the inspection of maintenance, modification,

repair or replacement activitias to assure that replacement parts and

materials are installed in accordance with proper procedures and require-

ments. Material Facts,1 14; Gilray Affidavit,1 12.

In FSAR Section 17.2.15.2, Applicants have committed to inspect or

test repaired or reworked items for their acceptability. Material Facts,

1 15; Gilray Affidavit,1 13.

_ _ _ _ _ _ _ _ _ . _ _ _ . . - . _ _ . . . . _ _ . _ _ . . . _ . . _ . . . _ . - _ _ . - _ . _ . . . . , _ _ . . _ _ _ _ . . _ . . . . . . . _ . . . _
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Applicants have also committed in FSAR Section 17.2.3.4 to implement

administrative procedures to ensure that the responsible station personnel

are aware of any design changes which may affect their duties. Material

Facts,1 16; Gilray Affidavit,1 14. Assurance that documentation of design

changes will be readily accessible to station personnel is given in FSAR

Section 17.2.6.1, which includes specifications and drawings within the

scope of the Seabrook document control program. Material Facts,1 17;

Gilray Affidavit,1 14

Thus, contrary to the assertions of Contention II.R.4, Applicants'

Ouality Assurance Program reouires that spare and replacement parts must be

purchased to meet a technical and ouality level equal to that of equipment

originally purchased, that inspections be made to assure proper installation

of replacement parts and materials, that repaired or reworked items must be

inspected or tested to assure their acceptability, and that documentation of

design changes will be accessible to station personnel. Therefore, there

exists no genuine dispute over any facts material to the litigation of

Contention II.B.4, and summary disposition of Contention II.B.4 should be
,

|
granted.

l
|

4. NECNP Contention II.B.5

NECNP Contention II.B.5 states:

! The Quality Assurance Program for operations as des-
l cribed in the FSAR fails to assure the presence on the

| operating staff of an adequate nurnber of qualified QA/0C
| personnel, particularly during off-shifts.

Memorandum and Order, Seabrook Station, Units 1 & 2, p. 81 (September 13,

1982).

l
|
:

|
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NECNP states that its basis for the assertions in Contention II.B.5

is "the absence of any discussion in the FSAR of minimum staffing levels

or any indication that sufficient Quality Assurance staffina will be assured

at all times." NECNP Supplemental Petition for Leave to Intervene, p. 65

(April 21, 1982).

Contrary to these assertions, Applicants' description of their

Quality Assurance Organization and Program, contained in FSAR Section 17.2,

provides assurance that there will be adequate staffing of qualified Ouality

Assurance personnel to properly carry out the Ouality Assurance Program on

all shifts, including off-shifts. Material Facts, 1 18; Gilray Affidavit,

1 15. FSAR Section 17.2.1.3 details the procedures Applicants will follow

in determining the actual level of staffing required at all times to carry

out the Quality Assurance Program. Material Facts,1 19; Gilray Affidavit,

1 15. NRC Region I personnel will verify the adequacy of the Seabrook

Quality Assurance Program's staffinq levels during all shifts as part of

their pre-operating license inspection; furthermore, the Seabrook Resident

Inspector will provide onsite post-operating license monitoring of the

Quality Assurance Program to assure that an adequate staffinq level is

maintained during all shifts. Material Facts,120; Gilray Affidavit,

,

1 15. The procedures set forth in FSAR Section 17.2.1.3, coupled with
t

NRC Region I and Resident Inspector inspection activitias, will assure

that there is a sufficient number of personnel to properly implement the

Seabrook Quality Assurance program during all shifts. Material Facts,
,

|

1 21; Gilray Affidavit, 1 15.

Thus, contrary to the assertions in Contention II.B.5, assurance is

provided in the FSAR that an adequate staffing level of qualified 0A/0C

i
-- . _ .
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persennel is maintained during all shifts and summary disposition of

this Contention should be granted.

,

III. CONCLUSION

For the reasons set forth above, summary disposition of NECND

Contentions II.B.1, II.B.3, II.R.4, and II.B.5 pursuant to 10 C.F.R.

Q 2.749(d) should be granted.

Respectfully submitted,

% 4 $%, f.
William F. Patterson,ilr.
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 28th day of February, 1001

- _ _ -- . _ - -- .- _ _ . . - . .. , . . _ _ _ _ . _ . . - _ - - _ . - _ _ _ - .
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>- UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

4

BEFORE THE ATOMIC SAFETY AND LTCENSING BOARD

In the Matter of I
)

PUBLTC SERVICE COMPANY OF I Docket Nos. 50-443 OL'

NEW HAMPSHIRE, e_t _a_l_. ) 50-444 OL_

)
(Seabrook Station, Units 1 and 2) )

MATERIAL FACTS AS TO WHICH THERE
IS N0 GENilINE ISSUE TO BE HEARD

1. The acceptance criteria for determining compliance with

Appendix B to 10 C.F.R. Part 50 are contained in Subsection II of

Section 17.2, " Quality Assurance During the Operations Phase," of

NtlREG-0800, "NRC Standard Review Plan" ("SRP"), Rev. 2 (iluly 1981).

Gilray Affidavit,14

2. Section 17.2 of the Seabrook Final Safety Analysis Report

("FSAR") addresses each of the acceptance criteria of SRP Section 17.2

in sufficient detail to determine that the reouirements of Appendix 8 to

10 C.F.R. Part 50 are met. Gilray Affidavit,15.

3. The position of Vice Dresident - Nuclear Production is

sufficiently removed from direct responsibility for cost and schedule

that the Nuclear Quality Manager may report to the Vice President -

Nuclear Production without losing the independence from cost and schedule

that is required by Criterion I of Appendix B. Gilray Affidavit,18.

!

<

_
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4 Subsection II of SRP Section 17.2 incorporates by reference

those acceptance criteria contained in SRP Section 17.1, " Quality

Assurance During the Design and Construction Phases," with noted

exceptions made to conform the criteria to the operations phase. Gil ray

Affidavit, 1 4.

5. The arrangement described in FSAR Section 17.2, whereby the

Nuclear Quality Manager reports to the Vice President - Nuclear

Production, satisfies the acceptance criteria of NUREG-0800, NRC Standard

Review Plan, Section 17.2. Gilrav Affidavit,116-7

6. The arranaement whereby the Nuclear Quality Manager reports to

the Vice President - Nuclear Production satisfies the requirements of

Criterion I in Appendix B to 10 C.F.R. Part 50. Gilray Affidavit,1 9.

7 Applicants' procurement procedures as described in Section 17.2.4

of the Seabrook Final Safety Analysis Report ("FSAR"), include quality

review of procurement documents to assure that quality requirements are

properly specified. Gilray Affidavit,1 10.

8. Applicants' procurement procedures as described in FSAR

Section 17.2.4 include the evaluation of bids to assure that the bids

conform to the procurement document specifications. Gilray Affidavit,

1 10.

| 9. ASNI-N18.7-1976/ANS-3.2, " Administrative Controls and Quality

Assurance for the Operational Dbase of Nuclear Power Plants," is endorsed

by Regulatory Guide 1.33, February 1978, "0uality Assurance Program
|

Requirements (Operation)." Gilray Affidavit,1 11.

- . . . . . . - . . . - - - . . - . . . . . . - - - - . . . - . . - ... .
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10. An unqualified commitment to satisfy Regulatory Guide 1.33 also

commits an applicant to meet the requirements of ANSI-N18.7-1976/ANS-3.2.

Gilray Affidavit,1 11.

11. Applicants have committed to satisfy Regulatory Guide 1.33

without qualification as to Section 5.2.13 of ANSI-N18.7-1976/ANS-3.2.

Gilray Affidavit,1 11.

12. Section 5.2.13 of ANSI-N18.7-1976/ANS-3.2, " Procurement and

Materials Control," reauires that purchased materials and components

associated with safety-related structures or systems must be purchased to

specifications equivalent to those specified for the oriainal equipment.

Gilray Affidavit,1 11.

13. Applicants' Quality Assurance Program requires that spare and

replacement parts that are procured must be purchased to meet a technical

and quality level equal to that of equipment originally purchased. Gilray

Affidavit, 1 11.

14. Applicants' Quality Assurance Program, as described in FSAR

Section 17.2.10.3, requires the insnection of maintenance, modification,

repair or replacement activities to assure that replacement materials

and replacement parts are installed in accordance with proper procedures
.

and requirements. Gilray Affidavit,1 12.

15. Applicants' nuality Assurance Program, as described in FSAR

Section 17.2.15.2, assures that repaired or reworked items will be

inspected or tested for their acceptability. Gilray Affidavit, 1 13.

16. FSAR Section 17.2.3.4 assures that responsible station personnel

will be aware of any design changes which may affect their duties. Gilray

Af fidavit,1 14.
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17. FSAR Section 17.2.6, which includes specifications and drawings

within the scope of the Seabrook document control system, assures that

documentation of design changes will be readily accessible to station

personnel. Gilray Affidavit,1 14

18. Applicants' description of its Quality Assurance Organization

and Program, contained in FSAR Section 17.2, indicates that there will be

adequate staffing of qualified Quality Assurance personnel to properly carry

out the Quality Assurance program during all shifts, including off-shifts.

Gilray Affidavit,1 14.

19. The procedures Applicants will follow in detennining the actual

level of staffing required to carry out the Ouality Assurance program are

detailed in FSAR Section 17.9.1.3 Gilray Affidavit,1 14

20. NRC Reaion I personnel will verify the adequacy of the Seabrook

Quality Assurance Program's staffina levels on all shifts as part of their

pre-operating license inspection. Furthermore, the Seabrook Resident

Inspector will provide onsite post-operating license monitoring of the

Ouality Assurance Program to assure that an adequate staffing level is

maintained on all shifts. Gilray Affidavit,1 14.

21. The procedures referenced in 1 15, supra, coupled with NRC Reaion I

and Resident Inspector inspection activities referenced in 116, supra,

will assure that there is a sufficient number of personnel to properly

implement the Seabrook OA program during all shifts. Gilrav Affidavit,

1 14
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