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UNITED STATES OF AMERICA..

#
-NUCLEAR REGULATORY * COMMISSION

BEFORE THE ATOMIC SAFETY-AND LICENSING BOARD

In the Matter of ~
~

PHILADELPHIA. ELECTRIC COMPANY ) Docket Nos. 50-352
) 50-353-

.(Limerick Generating Station, )
-

Units 1and2) )

NRC STAFF RESPONSE TO DEL-AWARE UNLIMITED'S
PETITION FOR RECONSIDERATION OR CERTIFICATION

'

'FOR APPEAL AND PETITION TO FILE LATE-FILED CONTENTION
'

I. INTRODUCTION

On February 2,1983, Del-Aware Unlimited (" Del-Aware") filed with

this Board a Petition for Reconsideration or Certification for Appeal 1/

in which it urges the Board to reconsider its denial of proposed

contentions V-22, V-23 and V-24 or, in the event the Board should refuse

to reconsider its ruling, to certify the issue to the Comission.

On February 14, 1903, Del-Aware filed a Petitior. to File Late Filad

. Contention. On February 18, 1983, the Board issued an Order directing

-1/ On February 7,1983 the Staff was served with a cover letter from
Del-Aware's counsel which purported to enclose the petition and
certificate of service; however, neither the petition nor the
certificate of service was enclosed with the letter. The Staff

- received a complete copy of Del-Aware's filing of February 2,1983
from the Board on February 9,1983.
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2the Staff to respond to Del-Aware's reconsideration motion _/ and Del-Aware's

Petition to File Late Filed Contention, no later than February 25, 1983.
.

1

For the reasons discussed below, the Staff opposes Del-Aware's

. request for reconsideration or certification of the Board's denial of

proposed contentions V-22, V-23 and V-24 and its petition to file a

late-filed contention.

.

II. BACKGROUND
.

On June 1,1982, the Board issued its Special Prehearing Conference

Order (SPC0), in which it, among other things, admitted Del-Aware as a

party to the proceeding and admitted for an early hearing four contentions

proposed by Del-Aware concerning the operation of the supplemental cooling
,

water sys' tem for the Limerick Generating Station to be located on the Dela-

ware River at Point Pleasant, Pennsylvania.3_/

On July 13, 1982, the Board issued an order setting forth a schedule

for litigating issucs raised in Del-Aware's contentions,O the hearing to

begir on October 4,1982. On September 20, Del-Aware filed, along with

its prefiled testimony and trial brief, an Application for Approval of

-2/ Generally, responses to motions for reconsideration are not required
unless directed by the Board. See Public Service Co. of Oklahoma (Black
Fox Station, Units 1 and 2), ALIB 508, 8 NRC 559, 560 at n. 4 (197C);
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station) ALAB-166,
6 AEC 1143,1150 at n. 7 (1973). See also 10 C.F.R. 2.751a(d).

3/ Philadelphia Electric Company (Limerick Generating Station, Units 1--
and 2) LBP-82-43A, 15 NRC 1423 (June 1, 1982). On reconsideration the
Board denied one of the four contentions. Memorandum and Order (Con-
-cerning Objections to June 1,1982 Special Prehearing Conference Order),
July 14, 1982. Subsequently, the parties reached a stipulation regarding
Del-Aware's Contention V-16b, leaving two contentions for hearing.

-4/ Order (Approving Schedule Proposed by Staff and Del-Aware), July 13,
1982.The hearing was held October 4-8 and October 18-26, 1982.

. .. .- -. -. - , - . . - - _ _ _ _ _ _ _ _
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Petition to Amend Contentions. By this petition, Del-Aware sought to

litigate 1) the environmental effects of the operation of Merrill Creek,
1.

a supplemental reservoir proposed to be built by a consortium of

utilities, including Philadelphia Electric, 2) the impact of continued

increases in depletive uses on the Delaware River and 3) the effect of

the possible cancellation of Limerick Generating Station Unit 2 on the~

need for supplemental cooling water. The Applicant and Staff filed

responses opposing the admission of Del-Aware's proposed contentions

V-22,V-23andV-24.EI

On October 25, 1982, the Board requested information to assist it in

considering the admissibility of Del-Aware's proposed contention V-24.

The Board asked the Applicant to furnish information regarding the

percentage of time supplemental cooling water would be required for

operation of one unit as compared with operation of two units given the

flow and temperature limitations established by the Delaware River Basin

Commission on Schuylkill River withdrawal. The Board also authorized

parties other than the Applicant to comment on the information. (Tr. 3620

el seq.) Subsequently, the Applicant supplied the requested information

and Del-Aware filed comments and additional information. On January 24,

1983, the Board denied Del-Aware's Petition to Amend Contentions. There-

after, on February 2,1983, Del-Aware filed its petition for reconsideration

or, in the alternative, certification. In addition, on February 14, 1982,

Del-Aware requested the Board to allow it to file a late contention, which

it characterizes as based on "new" information.

-5/ Applicant's Answer to " Application for Approval of Petition to Amend
Contentions," September 24, 1982; Applicant's Answer to Revised Con-
tention, October 5, 1982; Staff's Response to Modified Contention,
October 15, 1982.
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III. DISCUSSION

A. Del-Aware's Petition for Reconsideration
1-

Del-Aware seeks reconsideration of the Board's refusal to consider

alternatives to Point Pleasant other than those made possible by the

cancellation of Unit 2.E The Board has repeatedly ruled that its juris-

diction to consider alternatives to the river-follower mode of operation I

depends on a showing that 1) the alternative is made possible by the-

reduction in the volume of water required because of the cancellation of

Unit 2, and 2) the alternative offers a significantly reduced environmental

impact.8/ Del-Aware argues that the Board's rationale in rejecting its

contention would impose upon it a b'urden of meeting an evidentiary standard

at,the contention stage.

It is reasonable for the Board to require that where a contention is

based on changed circumstances the proponent establish as a threshold the

relevance to the proceeding of its proposed contention and its basis.U

Clearly, at this time consideration of one unit operation at Limerick is

speculative. In addition, even essuming for the sake of argument that

only one Limerick unit eventually will be operating, the Board has made

it clear that-before it will consider alternatives to the river follower

6/ especially, pages 4-5 of Del-Aware's Petition, February 2,

7/ See Philadelphia Electric Company (Limerick Generating Station,
-

Units 1 and 2), ALAB-262, 1 NRC 163 (1975).

8/ SPC0, 15 NRC at 1457-58, 1461, 1479-80, June 1, 1982; Memorandum
-

and Order, January 24, 1983 at 9.

9/ 10 C.F.R. 2.714; Pennsylvania Power and Light Company (Susquehanna
-

Steam Electric Station, Units 1 and 2), LBP-79-61 NRC 291, 303-04
(1979).

-
. . _ __ _ _ _
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mode of operation, it will have to be established that a significantly

reduced environmental impact will result from the operation of the
1

alternative.EI Del-Aware has not made such a showing.

Del-Aware also asserts that no one will have considered whether

the need for water at Limerick is sufficient to justify the cost to the

DelawareRiverofsupplyingsuchwater.EI Contrary to Del-Aware's asser-
- tion, the cost has been repeatedly assessed and found to be.insignificantE/

andthebenefitsubstantial.El

Del-Aware's argument concerning the Board's failure to tie the SPC0 to

the issue of cancellation of Unit 2 is unclear.El This argument seems
.

-10/ Del-Aware argues that the Delaware River Basin Commission (DRBC) in
making its allocation decision should have weighed the need for the
water against the benefits. Whatever the merits of this argument,
such a determination would seem to be within the exclusive
jurisdiction of the DRBC.

H/ Petition, February 2,1983, at 3.

-12/ See Delaware Water Emergency Group v. Hansler, 536 F.Supp. 26,
TED.Pa.1981),affd.withoutopinion,No. 81-2622 (3rd Cir.1982).
In rejecting a claim that a further environmental impact statement
on the Point Pleasant Diversion was required, the Court said:

If plaintiffs' contentions would be upheld, it is en-
tirely likely that there would be prepared simultaneously
but independently, three separate environmental impact
statements by three separate federal agencies, in order
to obtain final approval of projects that have already

! previously been the subject of at least three environmental
! impact statements and have been by proper prior action,

. fully approved, at least in general concept. I do not
think that Congress ever intended to so burden federal
action with interminable study upon study. At 47-48.
(Emphasis added).

-13/ See Del-Aware, Unlimited v. Baldwin, U.S. District Court for
the Eastern District of Pennsylvania, No. 82-5115
(December 15,1982).

1_4,/ Petition, February 2,1983, at 4.
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to be that the general statements regarding admissibility rc.ade in the

SPC0 are not specifically applicable to its V-22, V-23 and V-24, as those
!-

contentions were filed after the SPC0 issued. The time frame is as

. Del-Aware states; however, it is clear that the Board's statements in the

SPC0 (cited at page 9 of the January 24 Order) were intended to be state-

ments of general applicability providing guidance regarding the admissibility

of contentions in this operating license proceeding.-

Del-Aware also seems to confuse construction impacts and operating

impacts. Because half the water to be provided by means of the Point

Pleasant Diversion is for the use of Neshaminy Water Resources Authority

and the construction impatt related~to that plannned withdrawal will be

incurred in any event without regard to whether Philadelphia Electric can-
,

cels one unit, any change in the physical size of the Supplemental Cooling

Water System for Limerick would not result in significantly different con-

structionimpactsatPointPleasant.El However, the cancellation of one

Limerick unit with a commensurate reduction in the need for supplemental

cooling water would greatly reduce the environmental impact of operation.

Contrary to Del-Aware's assertions, it seems clear that the reduction in the

benefit occasioned by the cancellation of the second unit would be accom-

paaied by a reduction in environmental costs of operation. EI

-15/ The Director of Nuclear Reactor Regulation addressed the matter in
Philadelphia Electric Company (Limerick Generating Station, Units 1
and 2) Director's Decision Under 10 C.F.R. 2.206,16 NRC ,

(December 7,1982) at 24-28.

-16/ In answering Del-Aware's request for reconsideration of the Board's
ruling, the Staff has addressed the merits of matters which the
Board considered to constitute a threshold for a determination of

; changed circumstances which would warrant consideration by this
Board; we do not address the merits of the contentions.

--
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Del-Aware also raises an argument concerning-the Board's failure to

give proper cons,ideration to the contention that supplemental cooling ,

water for one unit could be purchased from the City of Philadelphia.

Del-Aware cites a letter from. Philadelphia's Water Commissioner submitted

to the Board with Del-Awa're's filing of November 24, 1982, as indicating

that the City could handle the requirements of one Limerick unit but not
' of two units. The letter does not support-Del-Aware's reading; rather it

states that it would be technically feasible to use the additional capacity'

of the Torresdale sewage treatment ' plant, which is located.on the Delaware

_ River, to meet part of the City's need's currently supplied from the Schuyl-

- kill in order to offset a'23 mgd withdrawal at Limerick. While the letter
I

does not specifically address the availability of 46 mgd, the amount needed

to'' cool two units and whether such availability exists because of the possible

cancellation of one unit, the letter does state that 100 mgd is available

at Torresdale. Therefore, it cannot be said that the letter demonstrates

that the alternative of purchasing supplemental cooling water from the City

of Philadelphia is made possible by the cancellation of Unit 2.

It is the Staff's view that Del-Aware has not made the showing which

the Board has repeatedly ruled to be necessary for'it to find the changed

circumstances which would give it the jurisdiction to consider one unit

operation, namely that the alternatives are made possible by the cancel-

- lation of Unit 2. There is nothing in Del-Aware's reconsideration motion

which would change the result reached by the Board.
I

B. Del-Aware's Request for Certification ,

Del-Aware's request for certification is made pursuant to 10 C.F.R.
,

i

i 55 2.714(a), 2.718(i) and (m) and 2.751a(a). The Staff submits that the
1

controlling regulation is 10 C.F.R. 2.714a, which specifically provides

|

____ _ __ __ _ -
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for an appeal as a matter of right' only of a' ruling by a licensing board

which wholly denies a oetition for leave to intervene. - An intervenor has
)-

no right to an appeal from an order rejecting some of his proposed conten--

.tionsaslongasatleastoneofhiscontentionshasbeen' admitted.E

Accordingly, Del-Aware's February 2 petition should be denied insofar as

it requests certification of this matter to the Appeal Board.s

D,espite the general prohibition against interlocutory review, the.

regulations provide that a party may.ask that a Licensing Board certify
'

a question to the Appeal Board without ruling on it as a matter of its

discretion. 10 CFR 59 2.718(i) and 2.751a(d). The regulations also allow

a party to move that a Litensing Board refer a ruling to the Appeal Board

under 10 CFR 6 2.730(f).' In either event, a party must, at c minimum,

establish that a failure. to resolve the matter will cause the public

interest to suffer or will result in unusual delay and expense. Discre-

tionary interlocutory review is not appropriate unless the ruling below'

either (1) threatens the party adversely affected with immediate and
.

serious irreparable impact which, as a practical matter, could not be

alleviated by a later appeal, or (2) affects the basic structure of the

proceeding in a pervasive or unusual manner. Puget Sound Power and

Light Co. (Skagit Nuclear Power Project, Units 1 and 2), ALAB-572,

---17/ Houston Lighting & Power Co. (Allens Creek Nuclear Generating
Station, Units 1 and 2), ALAB-585, 11 NRC 469 (1980). The Appeal
Board does not favor certification of questions regarding whether a
contention should have been admitted into the proceeding. Duke

(Catawba Nuclear Station, Units 1 & 2), ALAB-687,
Power Company (August 19,1982).16 NRC

,

.

- . _ - m-y.,------,_,m ,. . , .-e,~
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10 NRC 693, 694 (1979); Public Service Company of Indiana, Inc. (Marble

Hill Nuclear Generating Station Units 1 and 2), ALAB-405, 5 NRC 1190,
1

1192 (1977). Del-Aware has made no showing whatsoever regarding the

factors required for certification pursuant to 5 2.718(1) or for referral

under 9 2.730(f). . -

C. Del-Aware's Petition to' File Late Filed Contention

1. Del-Aware's Petition Does Not Satisfy the Specificity and Bases- -

' Requirements of the Connission's Rules

Del-Aware's "new" contention, V-25, reads as follows:
The dramatic increase in costs of Limerick

1 and 2 since the CP Proceedings is a subtantial
change in circumstance which requires reconside-
ration of the river follower method.

As a basis for its proposed V-25 Del-Aware states the
following:

PE
2/8/82.ff8pgnouncement of 1/27/83; Boyer testimony,Each day of outage will cost at least
2 million dollars, and probably up to 3 million
dollars. For this reason, alternatives available
in the Schuylkill River Basin, for one unit or two

j units, which will avoid the 20 or more days of
outage each year assumed in the river follower

I method, will save 40 to 60 million dollars per
year, which has a capitalized value in excess ofc

L $400 million. This cost of outage, when placed in
a relative cost benefit analysis relative to other
alternatives, as well as on a cost benefit
analysis, when performed on a full cost basis, will
show that the river follower method is no longer
viable either as opposed to alternative sources of
energy, or on an absolute basis.

To this, must be added the fact that the Blue
Marsh Reservoir water, on the Schuylkill River, was
not available to Philadelphia Electric during the
early 1970's, but due to changes in demographics
and water usage, is now available for sale from the
DRBC. Similarly, public water supply allotments or
entitlements in the Schuylkill River Basin, pre-

! -18/ Apparently, the reference is to Mr. Boyer's testimony in the hearing
on a' preliminary injunction in the U.S. District Court for the
Eastern District of Pennsylvania on December 8, 1982 (12/8/82).
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viously anticipated not to be available, are now
-available. .This refers both to Philadelphia Subur-
ban Water Company entitlements in the Perkiomen
Creek and City of Philadelphia entitlements in the i
Schuylkill River.

Further, when the deletion of Unit 2 is
finally acted upon, this will make the river
follower method even less viable, inasmuch as the
construction costs will be allocated only to one
unit, while the frequency of outage will remain the
same; thus, the capital cost of the water system
will effectively double. In addition, because of-

Philadelphia Electric's disproportionate assumption
of operating costs for the Point Pleasant system,
the deletion of Unit 2 will adversely affect the
benefit cost ratio for operating expenses as well.
In addition, the proposed alternative involves
three or four remote pumping stations, substan-

; tially reducing its reliability as compared with a
~ Schuylkill~ River gra'vity system.

The Commission's rules require that proposed contentions and
,

their bases be set forth with reasonable specificity. 10 C.F.R. 9 2.714(b).

The Appeal Board in Philadelphia Electric Company (Peach Bottom Atomic Power

p Station, Un'its 2 and 3), ALAB-216, 8 AEC 13, (1974), has construed the

requjrement thus:

A purpose of the basis-for-contention requirement
in Section 2.714 is is to assure that the proposed
issues are proper for adjudication in the particular
proceeding. At 20-21.

Similarly, the Licensing Board in Commonwealth Edison Company (Byron Nuclear
I

| Power Station, Units 1 and 2), LBP-80-30, 12 NRC 683 (1980) reviewed the

legal principles governing intervention in NRC proceedings. That Board said:

; It is incumbent upon intervenors to frame their
' contentions with sufficient preciseness to show
! that the issues raised are within the scope of

cognizable issues to be considered in an adjudi-;

i catory proceeding. To this end, a hearing parti-
cipant "must'be specific as to the focus of the
desired hearing," [ Citing BPI v. Atomic Energy
Comission, 502 F.2d 424, 429 (D.C.Cir. (1974)J
and contentions rr.ust serve the purpose of defining

i.
I

*

!
- _ . _ .. _ . _ _ _ _ _ ._ _ _ _ . - __ _ - _. _. -
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the " concrete issues which are appropriate for
adjudication in the proceeding." [CitingGulf
States Utilities Co. (River Bend Station, Units 1
and'2), ALAB-444, 6 NRC 760, 769 (1977)]. At 689. I

Del-Aware has failed to relate the stated basis of its proposed

contention to the specific requirements of the operating license

proceeding for which the contention is submitted.

Del-Aware asserts as a basis the increased economic cost of
_

outages assumed to occur whenever the Delaware River flow falls below the

flow at which the DRBC allows Philadelphia Electric to take water to cool

the Limerick units, suggesting that as a consequence alternative energy

sources (thatis,non-nuclear)shouldnowbeconsidered.E/ That cost

was assessed at the' construction permit stage (where it was treated as a

reduced benefit) and the Limerick plant as river follower was compared

with fossil-fired alternatives.E/ Limerick operating as river follower

was found to be preferable to the alternative non-nuclear energy sources

considered. The Coninission's rules do not require that alternative energy

sources be considered at the Operating License stage. 10 C.F.R. 5 51.21,

51.23; 47 Fed. Reg. 12940 (March 26, 1982).

Del-Aware also states that Schuylkill River water not available

at the CP stage is now for sale. The Board has previously ruled that-

its jurisdiction to consider a contention based on the availability of

alternative supplemental cooling water sources not available at the CP
.

stage depends on a threshold showing of changed circumstances, namely

that supplemental cooling water will be required for one unit only. With

regard to the Blue Marsh Resevoir, Del-Aware makes no such showing. Nor

H/ Petition, February 14, 1983 at 1.

_2_0/ See ALAB-262, tGC at 189-197.0

__. - ______ __ __ _.
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does Del-Aware contend that environmental harm from the operation of Blue

Marsh would be less than that attributable to the operation of Point
1.

Pleasant. Such a showing was required by the Board as a precondition to

any consideration of alternative supplemental cooling water systems at

theOLstage.E The Blue Marsh alternative cannot, therefore, provide a

proper basis for Del-Aware's proposed contention V-25.

Finally, the analysis suggested in the third paragraph of-

Del-Aware's basis is not well-founded. Just as the cost of outage will

have increased, so will the economic benefit of operation. The Commis-

sion considered such matters at length in addressing comments on the

proposed rule'to eliminatt consideration of alternatives at the OL stage.

47 Fed. Reg. 12940 (March 26, 1982). The second sentence in the third
,

paragraph offers " Philadelphia Electric's disproportionate assumption of -

operating costs" as a basis. The Staff is not able to discern what is

meant by the statement. Whatever is intended by this statement, a matter

which is anything but clear, it does not seem to be a matter within_ the

jurisdiction of this Commission. The third sentence addresses the unrelia-

bility of remote pumping stations, three or four of which are said to be

involved here. There is no assertion that these stations differ in number,

design or otherwise from the stations contemplated at the CP stage. There-

fore, this statement cannot constitute a proper basis for admission of a

contention into the OL proceeding.

2. Del-Aware's Petition Does Not Satisfy the
Commission's Requirements for Nontimely Filings

:

While we believe that Del-Aware has not met the standards for

an acceptable contention, since the proposed contention was filed late,

--21/ See SPC0, 15 NRC at 1457-58, 1461, 1479-80; Memorandum and Order,
January 24, 1983 at 9.

*

_ _- _ _ _ _ - .
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'it must comply with standards applicable to non-tinely contentions. The

admissibility,of such a contention is determined by a balancing of the
1

five factors listed in 10 C.F.R. 5 2.714(a)(1) of the Commission's

regulations. Pacific Gas and Electric Company (Diablo Canyon, Units 1

and 2), CLI-81-5, 13 NRC 361, 364 (1981). The five factors in 10 C.F.R.

92.714(a)(1)are:-

(i) Good cause, if any, for failure to file on time.-

(ii) The' availability of other means whereby the
petitioner's interest will be protected.

(iii) The extent to which petitioner's participation may
reasonably be expected to assist in developing a
sound reco,rd.

(iv) The extent to which the petitioner's interest will
be represented by existing parties.

(v) The extent to which the petitioner's participation
will broaden the issues or delay the proceeding.

In order for any judgment to be made concerning these five factors,

the proponent of a late contention must affirmatively address them and

demonstrate that, on balance, the contentions should be admitted as

matters in controversy'in the proceeding. Duke Power Company (Perkins

Nuclear Station, Units 1, 2 and 3), ALAB-615, 12 NRC 350, 352 (1980).

The first and most important factor which must be considered in

determining the admissibility of an intervenor's late-filed contentions

is whether good cause exists for the late filing. When a party filing
.

late co aentions fails to demonstrate the existence of good cause for the

late filing, it then it.ust make a particularly strong showing with respect

to the remaining factors. Duke Power Company (Perkins Nuclear Station,

Units.1, 2 and 3), ALAB-431, 6 NRC 460, 462 (1977).

. ..
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a. Good Cause for Failure to File on Time

Del-Aware states in support of its argument that good
>

cause exists, that the information concerning availability of the Blue

Marsh Resevoir was not available until December 8,1982 and the new cost

figures until January 27,1983.2_2/ Del-Aware has, however, failed to

show (1) that use of water from Blue Marsh would be made possible by the

- cancellation of Unit 2 and (2) any relationship between the new cost

figures and the alleged need to reevaluate the river follower mode of

operation. Thus, it does not matter when this information became available

since it is not relevant to any OL consideration. The present availability '

of irrelevant'information'cannot co'nstitute good cause for Del-Aware's

lateness.
,

At Paragraphs 3 and 4 of its petition, Del-Aware attempts

to justify its lateness by claiming that the Board had indicated it would

deal with Petitioner's proposed contention as soon as the requested

information concerning the availability of water to cool one unit was

( received. However, at the transcript pages which Del-Aware cites to ,

justify its late filing (Tr. 3625,3527), the Boa d was instructing

Del-Aware regarding a filing authorized to be submitted by November 16,

1982 in connection with its initial filing of Contention V-22, V-23 and

V-24. It does not appear from the transcript that the Board in any way

.

suggested that the submission of information pertinent to its considera-
t

.

tion of these contentions could or should be withheld until the Board
|

ruled on them and then could be used as' support for yet another

|

R/ Petition, February 14, 1983 at 2 (paragraph 1 and 2).
.



.

.

- 15 -

"new" contention. To the extent that information became available

subsequent to November 16, 1982, as Del-Aware alleges, it was not
1

foreclosed from seeking to raise a new contention in a timely manner,

if especially where, as here, that information is essentially unrelated

to the contentions which were then pending before the Board.

b. Availability of Other Means Whereby
Del-Aware's Interest Will Be Protected

.

Other means are available for Del-Aware to protect its

interest and present its position on construction impacts before this

CommissionandDel-Awarehaspursuedthem.El In addition to the avenues

'of relief presented by the Commission,El the Staff is aware that Del-Aware
,

is pursuing its interest in various forums in which it has raised the same

issues as in the instant proceeding: Del-Aware is currently pursuing an

appeal before the U.S. Court of Appeals for the Third Circuit from a denial

of a preliminary injunction to stay construction of the Point Pleasant

Diversion by the U.S. District Court Eastern District of Pennsylvania, and

has appealed the Pennsylvania Department of Environmental Resources' decision

granting permits required for construction of the water diversion. To the

| Staff's knowledge, Del-Aware has also sought to protect its interest before

the Pennsylvania Fish Comission, the DRBC and local zoning boards. Accord-

ingly, other means to present its position are available and Del-Aware has

pursued them.

-23/ Del-Aware filed a 10 C.F.R. 9 2.206 petition with the Director of
Nuclear Reactor Regulation which was denied on December 7,1982.

--24/ This Board has already held hearings on Del-Aware's contentions
involving the Point Pleasant Diversion.

.-
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c. Extent to Which Del-Aware's. Participation May Reasonably
by Expected to Assist in Developing a Sound Record

Del-Aware asserts that its participation will aid in the )

development of a sound record; however, it does not provide any indication

regarding how its contribution will relate to the soundness of the record
.

it will help to build.

d. Extent to Which Del-Aware's Interest
- Will Be Represented by Existing Parties

No other party has raised the issues proposed by Del-Aware

for consideration. Hence, its interest in this particular issue will not

be represented by_ existing parties,

e. Extent to Which Del-Aware's Participation
Will Broaden the Issues or Delay the Proceeding

The Staff believes that Del-Aware's participation will-

serve to broaden the issues of this proceeding and raise issues which

should not be considered. Therefore, to the extent that Del-Aware is

raising issues which are not relevant to this operating license proceed-' ,

ing,'any delay which occurs as a result of the consideration of irrelevant

issues would be unreasonable.

On balance, the lack of a showing of good cause and the

weighing of the other factors discussed above leads the Staff to conclude

that Del-Aware has not justified its late filing under 10 C.F.R. Q 2.714(a)

and that the Board should reject the proposed contention.

-
-. . - . --- .__ - -_ - - .
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V. CONCLUSION

, For the reasons discussed 9bove, the Staff believes that the Board
)-

should deny Del-Aware's request for reconsideration, that it should

neither certify the question raised in Del-Aware's petition nor refer

its ruling to the Appeal Board, and that it should reject Del-Aware's

proposed contention V-25.
.

- Respectfully submitted,

gaA A-
.

Ann P. Hodgdon
Counsel for NRC Staff

.

h m.

Elaine I. Chan hh9h
Counsel for NRC Staff \

Dated in Bethesda, Maryland
this 25th day of February 1983

~
.

i
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