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. BEFORE THE CITICE OF THE SPECIAL COUNSEL OF THE-I -

-

MERIT SYSTEMS', PROTECTION ACARD
.

REQUEST FOR AN INVESTICATION PURSUANT TO 5 USC 51206 (b) (7)
'

..

On behalf of Mr. Thomas W. Applegate, the Government
Accountability Project of the Instituto for Policy Studies
( " GAP ") submits the following disclosure pursuant to 5 Usc
$1206 (b) (2) . Mr. Applegato charges NaC investigator Gerald

.

Phillip with violations of law; mismanagement as defined
in 5 CFR 1250.3 (a) r abusu of authority as defined in
5 CFR 1250.3 (f) ; perpetusting gross waste as defined in *

5 CFR 1250.3 (d) ; and perpetuating a substantial ar.d
.

specific danger to public health and safety. Mr. Applegaterequests that the Specini Counsel order a response from
NRC Chairman Ahearne, as provided by 5 USC 5120G (b) (7) . i

|

|More specifically, Mr. Applegate chargos that the NRC
|failed to pezform a thorough and cornplcte investigation of ,

serious allegations he made to the Commission about the !
1.

.Zir.-scr Nuclear Power Facility in M scow, Ohio. Mr.Applegate I

.

disclosed well-documented instances of thef t and black-market smuggling oporations at the plant; auctions of* hot weapons"; illegal shadow businesses that. operated.

out of the plant to manufacture belt buckles with nuclear
grade steel; widescale drunkenness among enployees at,

the plant; serious ssfocy defects, . Including faulty weldson 20% of the prefabricated piping in the plant; and
,

* '

coercion and retaliation against thz qcality controlradiographors who uncovered mafety.defcots.

Unfortunately, Report No. 50-250/80-09, on the Zimmer
Nuclear Power Station, U.S. Nurlear Regulatory Corr.ission
Office of Inspection and Enforcer.ent for Region 'TII, (Final// Review, July 3, 1980) ("NRC Jiepore," attached as Exhibit 1)
reflects an investigation conducted and reported in a wrongful*

and' caprics.ous manner. Mr, Applegate chargos that i.he NRC.

inyestigation reflects neither the scope of him allegations.
,

nor the scope of NRC jurisdiction. Mr. Phillip restricted ,
*

'v his investigation to a. superficial review of three_ specific "
pipes. As a result, the citizen s o: Chio remain as vulnerableto a grossly mismanaged, dangero.u An as they were before.the !!RC effort.

Q

-
. .

,

.
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In December 1979 Cincinnati .Cas and Electric (CG&E
-

_His assignment, private investigator Thomas s.ppleegato as an undercover ag)ent
,

hired
. media services, wasoutlined in a lettor from CC&E's director of

'
.

to investigate "any possibility of mis-
.

,_the Zimmer ' Nuclear Power station ". conduct on the part of anyone involved in the construction of
'

'
letton (See DecembEram ==. .-1A Altomuch1= to Ma-)ca.%, umer 5, 1979/>Ixhibit 2.)- .m.4 .u.

of time-cheating by certain ersployees.His specific assignment was to obtai".<idencs
early January 1980, Applegate worked undercover ss a "costIn December 1979 and

i

jaccounting engineer" at the site.
his cover, to roam freely throughout the plantHe was authorized, through i

1

' construction sheets against and to compare '

gby Kaiser Engineerine the cenacruction contract held
,

Internationsi ("KEI"). (See June 6, 1980f Affidavit of Thomas Applegate at
also enabled him to speak with personnel from7-2, attached as Exhibic 3. )

tHis pretext

all levels of site construction and management.
ylent employees,he had gained the confidence.of both union officials |andBefore long,!

6' Reports to the utility,(See generally Mr. Applegate's confidential )

attacned as Exhibit 4.) !

{
In four weeks Applegate. documented a sche:na of labor-

. .
,

resamvement uull aton to permit -

negligent behavior among plant personnelsana coverup tilegal, dangerously !

-

dangerously faulty wwlds as well asin Keb:ochdown in quality assurancs.y piping, indicacive of a }

( "OA " ) practi=oc. jhis contact in cosE management was plcasad about Bill Murray,
defacts and collusion by xcI.of time cheating, but ignored the discoveries of safety

i

the evidence
i Instead, Mr. Murray ordered

fir. AppleUate to root out any rearon to fire Peabody Magnailux
,e

1

( "PM") , the company performing nuclear x-r 1

for the plant's quality assuranec p'rogram.ays (radiography)
Applegate followed instructions but found (Af fidavit, at 4.1

that the radic-gra.phers were among the most conscientious employees on thssite.

in the plant's safety-related quality control programHis research only furthcr confirmed serious problems
;

!

|
.

Whan Mr. Applace * Dra**** th

,in otrly January. position as CG&s under.:o"er agens wa*s** terminated abruptly *a,8.sy concerne, his
-

Soon after,,

who had been the targets of his time-cheating investigation.the utility fired the employees
-

Curiously, these same employees were vocal critics of lax
' with the early inds for his probe into quality control * safety practices at the plant and had provided MrApplegate

-

;

CGEE knew of these employees' dissent, because Applegate cited ;*.
i

~

their c11tgnions in h1F g9nfidtDti41 Y0p'
'

firings, C0u blev Nr. Applegace's cover. orts. After the mass
~ Aeolce1 te 's rc1 e in their termination.proceduro, the utility inforned the ' dismissed employees ofContrary to normal

v
~

!
i

!

si."cc Firthreatened on numerous occas. Applegate's life.u ma
ions. (Affidavit,t

1

I
;

!
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et 20-21.) on April 1, 1980, after a mysterious break-in
' and theft of records from the PM trailer, the utility fired
the radiographers, against whom Applegate had been unable to
sAas any evinance or AmproprAety.

.

.E On February 15, 1980 kr. Applegate telephor.ed the NRC
washington headquarters to diisclose the conditions he foundf at simmer. (see Mr. Applegate's telephone records, attached." 9 as Exhibit 5.T--~Sintultaneously, he sent his evidence for
analysis to Mr. Upchurch of the Federal Bureau of Investigation

. ("FEI") in Cincinnati. Mr. Applegate also provided his
-

M/ V 'avidence to Mr. cissel of the United states Attorney's officeI
in Chicago. Each of these offices and agencies assured Mr.Applegate that his charges would -be pursuod. These assurances
rang hpliow as time wore on and nothing was done. (Affidavit,
at 13.).

The NRC consented to investigate only after Applegate
~

contacted NRC Chairman John Ahearne's office. On March 3, 1930,investigators isd by Mr. Phillip net with Mr. Applegate *and
enviewed so:::e of his contentions and allegations. The follow-ing week they informed him that the NRC would pursue three

- limited areas of inves tigation. The three investigative charges
included two charges of f aulty welds, as well as an improper
chcrtcut in the flushing system that cleans the piping. .

(See March 11, 1980 letter frem Phillip to Applegate, attached44 M xht. sit 6.) Tne invest:, gator's letter neither mentioned
he quality assurance program, . ncr Mr. Applegate's charges of

r.izmanagement and criminal activity at the plant.
'

Correspondingly, his July 1, 1980 report fails to provide
en accura .e record of the allegations. In fact, Mr. Phillip
fiiled to mantion the mismanageme..t.and criminal charges at all.
By completely omitting the bulk cf Mr. Applegate's disclocure,

; Mr. Phillip limited *:he possibility of future review of his
c::ercise of professional discretion. In effect, he also
precludad referral of those issues to some other agency for
appropriate review..

.

Eten for the narrow issues he considered, Mr. Phillip'seffort represente the most shallow Icvol of inves kisatier. eau 2.documentstion. The report offers no outline of investigative-

ctratagy; no sampling of the critoria by which Phillip made-
'

critical judgments on the scope cf the prober no list ofdccuments reviewed or interrogatories; and 'no references to' m orn statements. Mr. Phillip's report la a disservice to
.

en public and to Mr. Applegsze, who literally risted his life
to Mow the-whist-i-e en rammar.s arima , dancereus safety flaws.
illegal retaliation, cri::inalJscams, and wasteful mismanage-
ncnt at the Zimmer pir,nt.

~
.

.
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JURISDICTION AND STANDARD OF PROOF1

.
-

Pursuant to '5' USC 5120 6 (b) (2)', the Office of the Special
. Counsel. "shall promptly submit" to the appropriate agency head

'

any information which the applicant
% , evidences a " violation of any law, rule or regulation," reasonably believes *

.,

~ inissanagement,

substantial and specific danger to public health or safetygross wasta of funds, abuse of authority, or5 CTR 1252.3 requires that
Special Counsel within 60 days the written response rthe agency head transmit to tho.

"....

5 USC 51206 (b) (7) . equired by
*

While Mr. Applegate is not a government employee
Special Counsel's policy is to accept under 51206 b) (7)

.

, the

government employee disclosures based on a " reason (able belief "non-
Letter from Acting Special Counsol Mary Eastwood to Th

.

Devine (June 9, .

1980). omas

disclosure is eligible for the special Counsel's whistlUnder this interpretation, Mr. Applegattblower disclosure conduit. e-
.

The regulations do not define
the standard of proof that a whistleblower must satisfy i

a

rcasonable belief",disclosure.
We propose that P.r. Applegate's disclosures bena

te: tad under the following detinitions of " reasonable beli f'e s

"an honest and rationally..

et the time of disclosure, justified conviction
.

based on inference
~

.frcm others."f.am personal experience or information derived.

.

traditionally means theThis. key phrase requires a new definition, because it"probabl

'specifically rules outBut the icgislative history, of the Reform Acte cause" standard for an
arrest.

Report en the Act statesthe cri.e.inal standard.
'

..

The senate
require information amoun, ting. to"The:Special Counsel would not' probable cause'an investigation. "

(S. Rep. No. 95-969, 95th Cong., 2d Sess.:o conduct a
'32) (Hereina fter "Sena te Rcport") .

-

This instruction is.le; ice.l.

t.' . cuac degree of proof to demonstrateIt t.?ould be absurd to e::pect an employce to muster
" reasonable belief"that the police departmarnt.

' to show " probable cause." investigative machinery must-
;

gather
cf proof, an employee who acts .'.nthe public interest byIf the GSC requires a high standard-

centseting the Special counsel early in a budding scandal
.

'eculd be rejected entirely and lef t. vulnerable to r:prisals~

.

difforent contexts.Our proposed definition is similar to judi:ial t2sts in
. 1

For instance, as a Justifi .::.ca .Sracting in- self-defense, " reasonable belief" mesn.:
bagotten by attendant circumstances f airly cre :-ir-"(a) helief,

honestly entertained." ".., r.d
So, 365-66-(1896). Howard v. State, 110 A:.' . ' , ')

-

.
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Our proposed definition also is consistent with that of.

faith,". which the courts sometimesthe well-defined term " good Placerhave treated as equivalent to " reasonable belief.". .
'

Co. v. Lee , Alaska, 553 P.2d 54,58 (1976)i Hutsell v._

Commor. wealth , 25 Ky . Law Rep . 26 2, 7 5 5.1C. 225, 227 (1903).
hasically, a " good faith" belief is a "real or actual" belief,

-

Raab v. Cooper, 124 Cal. Reptr. 590, 594, 51 C. A.3d 866 (1975),.

and freedom froma belief grounded in " honesty of purpose"
Wendline v. Cundall, Wyo., 568 P.2d 888,

fraudulent intent.
'

In administrative law cases on unemployment490 (1977).compancation, " good faith" is equivalent to " genuine."
Unemoloyment Compensation Bd. of Review. v. Pinger , 21 Pa.
DEElth. 61, 342 A.2d ~781, 782 (1375). Tas, phrase is flexible,
and includes " honest mistakes (s)" within its purview.

- 'dwards-Warren Tire Co. v. ceble, 102 Ga. App. 106, 115- -~.~- .-
-

S ,L. 2 d .3 5 2 ,- ts5 8- ( L%Q y r--~~ --~~ ~ ~- .-. ~~-- ~ an=ms
. . ,s ,

The above analysis is persuasive authority for our.
*

But since " reasonable belief" is new to
proposed definition.the administrative law context,. we exa nined legal definitions

Cur, definition incorporates " reasonable"fe; .each term. and rationally justified." This
throuch the phrase " honest
interpretation is consistent with legal authorities andBouvier's Law Dictionary defines4udicial precedents.re .nonable" as inter alia, "just.: rational.~ (Bcuvier's .

-

t

Lt.tr Dictionary 1022 (ITili'T) . Elack's av Cictionary (4th Ed.

ITI.3 ) turns to Cass v. State, 124 Tex. Cr. R. 206, 61 S.W.2d
"synonomous with rational:

500 (1933) to define the term asBlack's_ cites several otherfair...." As a testhences; equitabledecisions to apply the term in specific contexts.
of chether administrative rules are unreasonablo, the courtInc. v. Board of Review, Bureau ofin Columbus Creen Cabs ,Ccmpensatier., 184 N.E.2d 257, 2 f.2 (1961), explaincd.

. Ug=[1p*icyment(rlaasonable means fair, honest and just. "
In applying . . -

:trt the court in Anderson*

criteria for appealability in.& tort,
C o ._ , .M o . 7.pp., 367 5.W.2d'

v. St. Lcuis-San Francisco Rv."'Rcasonc.ble' means rational, just,
R. 7 , .M O (1563), stated,

.H.ir-minded, proper, sensible, probable, sane, modcrate."
Our proposed definition, interprets " belief'' as "confiction

at~.the ' time of disclosura, bssed on inference from personalOur proposed
'

a::;.crience or information derived frcm others." application of the tem derives frcm numerous authorities.
,

-

(2d Ed. 1969)}. -Bouvier's
(7,211a.ntine 's Law Dictiong 129"(c)cnviction of the mind, arising not

-

6ctinec abelief" as
from actual perception or kncv1 Mgo, . but by way of inference, tai. rmction derived from others."
or from evidence receivec| n
(Bouvicr's Lsw Dict!ong 113 ('.34L)). Elsek's Law Dictionarv
spplic: "beltof" in t.% m- .

.d a test of management
. : . . ace with an NLR5 ordert.

r.ctive: in a disputs ov - e I or to feel that something
" Eclieve ' . . .., ncs te

.
is true a: t i n m .: : :'O

? v. Pee vesseastine Co. ,.

-

_n St.n n v .Th- cour''' 13 (5:n
-

al? ?. M '' n o n ib . - grounds to'

%,, 19 .,

.

y----. ye.-- g-- 7 ---,--.9- -
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.- power; medical therapy, resee.rch and testin-

be licensed and regulated by the Co:nmission.g) ...,

10 CFR 8.4 (b) .
-

1

~ f According to the AEA, i

ara responsibility" extended to include regulation of "thethe Commission's ganaral * authority.-.
'

' construction and operation of production or utilization
nuclear pow,ef; . plants. facilities " including the construction and operation of

10 CFR. 8.4 (e) (1) . An Inspection
of nuclear f acilities. Division was, designated to perform surveillance and inspection

~

* gathering information to show whether or not the contractorsThe Division's respo mibilities includedlicensees
ec:: plying ,with . . .and officers and employees of the com:sission are ,

and regulations of the Conmission. "this chapter ... and the appropriate rules
to enforce the Act and to safcquard " facilities,42 Usc $2035tc). Further,

' esterials and other property of the Comission," the Presidentequipment,
may request the services of any gcvernment agency,the FBI and the Department of Justice. including

-

(b). 42 USC 52271(a) and
-

Energy neorganization Act,When the Atomic Enorgy Commission sas abolished by the
p.1. 93-438 (Oct. 11, 1974),

J.C':. cuthority wcs vested in the NRC and the Energy Research
,

and Development Administration ("IRDA").
investigntions. Inspection and Enforcement was created to conduct NRCThe Division of.

. process by forwarding aJ.ny worher er rep esentative can trigger the
reason ble comolaint that he or sheritnassed some violation of regulatiens or licensing conditions.

.

Jr. inspection must take placo as soon as is practicable.Mc'st important
these issues ra,ised in the empicyee's originni complaintthe invostigation need not be limitad to10 CFR 19.16 (b) . I.

vhich lists all areas of NRCThere is no section of the Code of Federal Regulations*

jurisdiction. Instead, individualrectionc of the regulations flatly proscribe certain activielest.nd cronte guidelines for others.
$cint jurisdiction over criminal activities;The NRC and the FBI have
to the T5I for investiga tion.. -tie ronponsibility te refer criminal allegations and evidence

the NRC has
-

NRO and FBI Memorandum ofUnderstanding, 44 Fed. Reg. 75535 (1979).
The Memorandumrezarrizes the NRC's role as follows:-

.

- "(When an attempted crir.inal act occurs) '
-

theirrediate contingency relc of the NRC would .*

*: 2 one of gathering and assessing information4

t7 determine tha situation, appraising and - '

c0cperating with the TEI in order to assist
':t cesponse, and arranging for other needed

23ssible centingency response assistance1

i.s requested through NRO channals."
- :

. :: 77336

- - _ - - -_ _ . _ _ _ - _ - - - -- -- _-, ._ -_-
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The scope of the joint efforts includos "but
limited to threats , materi.'.1 thef ts and diversions, [is) n'ct
or infiltrations, extortionst conspiracy, and. sabotageincur sior.s
relating to all facilities,.

cesivitios and materials licensodusder the Atomic Energy Act-

of 1954, as amended. " Ed. t

-'

fell within established NRC~ acresments,All the claims Mr. Applegate prc9ented to Mr. Phillip
. 1

!
-

*

but Phillip refused to even acknowledge the bulk of therules and regulations,evidence. Consequently, his investigstion and report does
not cover the following issues within NRC jurisdiction and
explicitly raised by Mr. Applegate during the initial interview:

1. sale of stolen guns on the sitor 42 USC SS2201(h),2278 (a) , (b) & (c), 2271 (a)+ (b)
'

Confidential Reports at 2)(Affidavit at 9;12-28-79
.

2.

benefit of a XEI superintendent, diversion of labor and materials for the personal
at a cost to CC&E of- more than S3 0,000 r Mcmorandum of Understanding, d4 FR75535 (December 20,

1979). 42 USC 52271(a) (Affidavitat 4-5: Confidential Reports at 2-3, 12-18-79
.

-

Confidential Reports at 1)
-

'

3. fabrication and sale over soven yea s of belt
buckles constructed from nuclear grade steel vorth
millions of dollars in labor and materials intendedfor use in pipes, braces and components at the plant:,

Memorandum uf Understanding,.,g, i s_i n_, o eno n a... t .s ez usv 52271:a) (Affidavit'

Confidentici Reports at 1-1; n .... . , m, s, se 27 ye.

of Miampercpriation or :4atorials") Confidential Rcport:*RepoAL

4. thef t cf two thousand pounds of copper cablesmuqq1od

$15,000 on the black. market by'30 plantin small lots and resold within a week fnr
Namorandun of Underctanding,to finance a Christmsns party complete with prostitutes;

personnel,

42 USC S2271(a).(Affidavit at 6; 1-2-50 Confiden,tial Reports at 1).

5.
an entrenched system of time card padding, implicitly-

sanctioned by XEI and CGET, wasting significant amountsof time and money: Memorandum of Understanding, Zimmer
. i[Uih. ) hEkkN) 1hhS*h.h#iI!Yiha*kt a$ $ISS bSnf d$.$tial-

Kaports:
Reports generally.)" Analysis of Tima Cheating," Confidential

.,
-

*
-,

. 6. drunkenness on the.sitor ZPS-1 (197 5)', FSAR*

14sl.2.7. (Af fidavit at 3, Confidential Reports generally).

t

"

S .
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7, an unreported fire in the containment building.

suppression chamber indicative that fire-watch and-

'. comrtunication are inef fective in that area of the plant;''
'U.S. General Accountin'g Office, Reportin. -.

Events at Commercial Nuclear Facilities:g Unscheduled.: Opportunities
to Improve Nuclear Regulate _y Commission Oversight, at-

*

,- . EMD 7 9-16 at 3, 13 (January:26, 1979); (12-14-79
-

,
confidential Report at 1-2)..,

As a 'egal measure of the implications of Mr. Phillip'sl.
.

.

default, his misconduct satisfies the requiremonts for all of-

the whistlablowing disclosure categories in 5 USC 51206 (b) .
Initially, the omissions violate ma.4.Lw.y legal duties for. azi NRC investigator. (See pp, 5-7, supra) -

,

The omissions also constitute " mismanagement,* defined5; CFR 51250.3 (e) (1980) " wrongful or arbitrary andas

. capricious actions that may have an adverse effect on the
efficient accomplishment of the agoney mission. "

His excuse that the NItC: lacks jurisdiction si:nply waswron/r. (Sam pp. * * * Di* = ) That mistshe 41=:. e a a .'./. s f i w,,,
.the first half of the definition. Alternatively, both
F.isappiteation of the law and failure to consider relevant
fact.: consitute arbitrary and.capr.icious action. See Citizens.to ' Preserve Overton Park, Inc. v. Volpo, 401 U.S. T02 (1971):6
5:s r v. Federal Aviat.lon Ad::inistra ion, 539 F.2d 307, 311
(7th Car. 1978); Eeco Industries. Inc. v. United States,203 Ct. C1. 566, 452 F.2d 1:200 (Ct. C1. 1974): Antilles

~

g5ce., Inc. v. Governnone of.Vircin Islands, 388 P. Supp.
-

'315 .s22 (D. St. Croix V.I. 1975)..

"he error it. judgment interferaccenplishm nt of the Nnc mission in,cs with the efficient!
two respects. On themost bcsic level, Mr. Phillip's exclusion of relovant evidence;

'

* pravirnted the NRC from pursuing its mission of enforcing its! c;tn ruiss and regulations for safe, ef ficient construction
t of neelear slants . 42 USC g ton f.e..:.mpedo.,.nn.an intr:.cate035( (Sne . . =m 1s .u.u n.pectrica.:.2.y, my his
, c'

inte: crency enforcement process fer ref erral of criminkl
c11ccctions to law enforcement authorities. 44 FR 75535.(See p. supra.)*

.-

. .
.

' Similarly, the exclusion recresents " abuse of authority,"'', ,. dafined in 3 CFR 1250.3 (f) as "a;;bitrary or capricious exercise*
,

t of pot'er by a Federal official or e:rployee that adversely..
' -

-t - cffects the rights of any person er that r ):ulu.~ in personal- "s gnin,or advantage to himse.lf *or to perferr 2d c che persons. ".

*i Ac coin above, it. was. arbitrary and capriti.;a.; no ignore-

relevLnY! acts by misapplying th 2 law. 'J. ; .:: un benefited
.

S

.

. - - - - - --, , . , . . . , - . - .vw- , ,,__,.__._.- _,_ _ _ --- __ _.__
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the utility and the construction fira, who are now off the
.

hook, The exclusions discriminated against the public, whichremains vulnerable to the dangerous abuses at Zimmer.
'
-

' ' ;

Mr. Phillip's action perpetuated " gross waste," definedin S CFR 51250. 3 (d_ ccma of money, or a) as " unnecessary expenditure of substantial
.

expenditures of smaller amounts." series of instances of unnecessary
.

Cost overruns and construction delays already have
saddled CG&E with millions of dollars. in inflation penalties
and interest due on its construction financing.,

the 21mr.ser plant in 1969 CG&E orderedfor en estimated cost of $240 millica,with completion date set for 1975. Recent estimates have
not go on line beforeL;.t the cost somewhere over $1 billion, and the plant V (11-

late 1982. (.'s ugus t 31, 1980 interview
with journalist Mark Hertsgaard) ("!tertagaard 1pterview") .

CG&E customers already pay for this non-operative plantin their monthly utility bills. In acdition, CG&E has filedC controversial request for a new rate
4sst of construction delays increase to offsetthe

.

Mr. Applegate's dizeloscre goes a long way towardenplaining delays and cost overruns. For example, a full
cc mia: ion decisions on tate hikes..ensination of his charges would he highly relevant for utility

.

Surely the ratepayers:henli*.r. t subsidize the thrivs.ng underworld oxisting under
CG..C's nese (as well as the W.O's)

-

at Zimmor. In short, thet.:blic interest demands that the issues raised by Iir.
J.pplagtte's disclosure be pursued fully.
a deaf ear to that demand. Mr. Phillip turned

Finally, the omission perpetua'ted a
necific danger to public henith or safety."" substantial and

5 1:sc 51206 (b) .
Tha cif ghtest r.tistch e - humans structural, mechanical --Eu:1ce.r pmter plants rely on an e:cremely dangerous technology..

cedid Icad to disas er. Obviously,
.

ca;.:pecnised whan these who build the plantthe public safatiy isare drunk, orrhos the fire clarm system is . inadeqtrate.* It also threatenspublic safety when security is so '.oose that black market'

s;cnufacturing, smuggling and sales operations thrive in the
-

.

T1:::nt. If it is possible to divert
it may be possible to do the same withnuclear steel and smugglecut copper viring,

tucinar fuel.
-

tho utcost concern 5.oVulnar2bility to schotage and blackmail is of *ch 's pubLic.
d:c:sc:I those issu.:: L relavant. Unfortunately,-Kr. Phillip.

-

O% * *
. -

G

S

..

, . - - - . . . --- , . , - . , . - . . . - - . _ , , . - - - - . , . - . , . , - , , , - . , ,. .,,,, ,.--
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II.

MISMANAGEMENT, ABUSE OF AUTHORITY, PERPETUATION OFGROSS WASTE,

SPECIFIC DANGER TO PUBLIC HEALTH OR SAFETYAND PERPET*.',ATION' OP SUBSTANT!AI. AND
.

PHILLIP THROUGH FAULTY , BY HR.,

INVESTIGATIVE TECHNIQUES.
,

.
- -

,not only did he ignoreMr. Phillip's investigation failed on parallel levels
relevantdiction, but his methodology issues within NRC's jurls-

icsues was incomplete and one-sided.in researching the romaining.,
-

covered, the report is
little more than the utility's versicaOn the significant issues

,

of . the fact.s . -
It pales in co:cparison with other objectivethorough NRC reports ,,, ,

,s

aut.heritative recommendatiens for the conduct of NRCThere is a wall-develo: ed bcdy of leg =1 guidcaca and'
'

'

2rvestiga tions.

and subpoena documents, 42 USC %2201(c), Investigators are authorized to administerer.th:

workers in order to perfor:. c.ffective and thoroush investiand to consulttiens. 10 CFR 19.15 (a) .
.

rt.cc.sr.2nded that NRC investigators contact workers, sinceThe General Accounting office has
ga-

craftsmen building nuclear plants can provide valuable
~

. fiTermatien on the quality of ccastruction work.
,

i

Ctttss, U.S. General Accounting Cffice, ' the Nuclear Rto the Congress by the Comptroller General of the Unit d
.

' ,, Report
e

Cecr.ission Kaeds to Aggressively Mo:.itor and Independe tli egulatory
l'rtiusto Nuclear Power PlantsConstruction (EMD 78-80 at 7n y
.LTS t2mber 7) ("EMD-78-80 ") . *

*
.

Investigators even are authorized to expand
J.r.*::tigations bsyond the catters raised by complaints| their-

cr:icr to fully investi ste ths j ssuez raised.t , in*
i *

, (IC C 3) . GAO recommends this practice 10 CFR 19.16 (b)
'

.'(Ep-78-CD,'ce often era unduly limited in scope,and detailhaving found that reports
'

at 22.) suora..-
.

'tf c nost basic Isvel his reporte simply presents thMr. Phillip ignored these authoritative guidelinesOnt?de of the dispute. For e:: ample, e manage. ment
.

t i;n- res who would have verified Mr. Applega te 'she failed to talk with manyJ.:? lor those' people he questientd, allegations.Mr.
,cth;aana relevant documents.r. . r22e:c .=eto his authorit'y to taks ' sworn affidavits andPhil'1ip's report :nakes '
v,ttnesses accountable for their assertionsThese stops would have made~

Y .

Phillip basically restricted his contact to members'' ofcor.t.f 0.)portte management et tha ti=rser facility. .

th :civcc the, targets of, Applegate's chargesseveral of the CG&E officials he contacted were(NHC Report,
,

l .

,

tethir.g to contribute. Others had
. But .

ec::16 have verified the allegations and expanded onFh1111p ignored employees who'.isclosure. the
,

i'

'c -ille.r with Mr .'n o CG&E officicls Phi'.12.p co :tacted were intimc:elyApplegate's chtrges:i > d ity 1.c n etc Manager, a. .d '' . Nain, the Construction
Mr. Schwiers, the

!

- - __ _ _ - - , . _ _ . _ - -
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Mr.nacer, were suspect of wrongdoing at Zimmer.
conta:ted by Mr. Applegate and GAP named Ewain asPlant er.ployeesthe man'cott responsible for overruling quality assurance rejections. of faulty welds. Further, Schwiers is one of two CCsE
o(ficials who denied Applegate permission to pursue his leadsore quality assurance deficiencies, *

.

both unen had obvious*

, - selfish interests in the onttoome of this probe. Yet neither
-

vtc questioned under oath, and the. report providas no recordof the questions asked.
,

. Only three of the eight KEI.cfficials Mr. Phillip
-

" cont'setad -- Messrs.
'c,ignificant for Applegate 's allegations. Marshall, Pallon and Hang -- are

-

" ' '

Project Superintendent
Mcrshall was not placed under oath, although Applegate charged
hfr with misallocation of funds and mismanagement, includ:,nghere and automobile repairs at '

the ratapayers' a ;;p e n s e .(Affidavit, at 4-5) . Since Mr. Phillip provided no recordof questions asked and topics raised it is impossible to
cenclude whether those issuese were co,vered by the interview..

Both Messrs. Mang and Pallon played *ney roles in the
dispute about faulty welds, ar.d both have a personal stakein croiding a full exposure of events at Zimmer. Whileemployed as a PM radicgrapher,
thr.t. t:I vas approvt.ng we.Lcs tnat . Hang had rajected.Eang had comp 1nined to Applegate,

WhenPhillip spoke with Hang, he airoady had taken a new job with *

i II . Pallon was the man at the . eenter of the f aculty weld'
ccmoverty -~ he approved thc: weld.s FM had rejected. By
r.cro.'.'' Lec2pting their statements .eithout question, .Mr. Phillipt:y %".vc furthared a suspected cotercp of safety defects atEinser. (Documente. tion for these allegations is available
r;on :cquast, on tapes Mr. Applegate r:tade of conversations withT2. psrconnel. ) ("Applegate tapes")

.

self-interest also is an issue in Phillip's contacts
with N".S and PM officers, but again he took no sworn statements.

-

Y.IS w:3 PM's successor at thc: plant: a.d a competitor. EES
tssos:nents in a probe of welding problems uncovered by PMredisyr.phers could be suspect en grounds of conflict-of-in: crc =t.. *

*
. . . .

Similarly, when Phillip came to Zimmer PM aircady hadlostiits radiography contract.! . It would be vaive not to| ' rv:pect thct PM Presidont Ernest Aldrege's responses might| k
~

tenpcrad by legitimate fears of reprisal from within a!
,

clocad nuclear industry. In fact. A1 dredge himself had|

c!. .rscterized nuclear construe ion as a " closed industry" in
-

c tcpod conversation w1th Mr. Applegato. (Infra, n~t
<

l

Ic tha came conversation, A1 dredge inforsced Applegate that
- -

PE'a parent corporation'had ordered the subsidiary to avoid *y

etiticiem of the Zimmer clantidue to fears of industry.

black'sclling. Mr. Phillip was well. aware of Aldredge's fears
shout opecking freely: Applegato pisyed the tape for PhilJip.(7.ffidavit at 21-3. )-

.

. - - , , - - _ - - - - - - - . _ . , . ._ _ _ _ _
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Phillip never contacted any craf ts:=.en or others raferred. . ..

by Mr. Applegate, either directly or through his confidential
. Tcports , several of thesc individusis have cadc stater.ents to-

*

C~P representa tives . These statements and affidavits are
y,Mw.;!.lable with proper assurances of confidentiality and the

. ' -. .b. :di. viduals perm.i. ssion-
. . ... _ .

. - .
.

'L'he significanec of this c=ission cannot be understated.-

. If. 7.r. Phillip had b=:hered to seca.k wigh j;ba lina 'wphy.aea . .
.

whe construct _ths . plant, dailv ,
_ ZirEer B, 7EE~ Ugli ~sce',' 3EplB ceiIi 'M *

a would have learned the fu
- ee o f the e oblems at
.cfcrred by Applegate woulo have discussed the following
issvas, had Mr. Phillip cared to li' stent .

.

m 1. KEI knowingly installed and ripped out unsuitable.

zuin steam relief piping, at an estir.ated labor cost of S320,000.. . .

. 2. 2000 pound fittings vers installed #- 1979 on residue
html valves, although 5000 pound fittings are required.

3. A radioactive waste drain is clogged with concrete
which carelessly was poured into the drain.

4. A residue heat valve brche. When a pipefitter
humped into'it, raising new ques:io:is about :he quality of

,

.c tt:1 used for valves .

5. Sensitive parts on welding rods are possibly.

U.z:ged through s' orage at imprc.:ar comparatures, and pessibly
'

lect through f allare to fcilew prcper paperwork and labelling
requirements ..

.

5. Argon gas valves for flushing oxygen f=cn pipes.
.

routinely are lef: cpen by :he. day * erew, causing the night ersw
to be overcome by gas , a probler about which CG&E Safety

.

Tirecter Cummings expressed disin: cress.
/

7. Prefabricated piping receivied in 1977 has defective-

ecids, but construct:.cn supervisers tcld crews not to repair
. vh:.v. becauce the v31ds avere made cif,-site.

S. At least three secrees =entacted by Applecate
'

:onf1=ed that an estimated 201 e f the plant's pref abricated
.,valds are defective. '

1

9. Engineering " designs" reutinely are drawn af:e.- the
. fr.ct to conform with pipine that aircady had .hacn ins:s11ec.

!
~

y 10. Shock-absorbing electr:.ral ::ay 'hancera previously
_ nd unsatisiaetery are seill unsc.fe due to f multy welds ,
'. :lsctrical cable trays remain dangerously.fal1.

.

~. ,,- -,. - ,,,.,., , , - - - - - - - , - . . , - - - . , . - , , . . . . , , , . .--.,,,------,,,-.,,.n.,- . - . _ _ . - _ - - , _ _ , , , , , , _ , , - - -
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11. Sand and mud choke the feedwater pumps and intake
flues carrying makeup water to the cooling tower, because of a
flaw in the plant's design. Pumps used to rectify the flaw'

. quickly burn out.
:.

. .

12. A design flaw in the heat exchangor control panel-
. *-

.

parmitted an operator mistakenly to force 1200 pounds of
. Pressure through pipes only meant to handle 300 pounds, ripping

the pipe and soaking electricians with a hard spray of water
that would have been radioactive had the plant been in
cyarction.

.

f 13. There have been periods when there were no security
*

,

carve 111an=e cameras during nuclear fuci deliveries to the
Sino, and perimeter security consisted for an extended period.
of only a :our foot chickenwire fence.-

14. A lax attitude toward amployee behavior was evidenccd
by complete disregard of drinking and drug use on the site,
cad routine hiring of temporary laborers prone to violence.

15. Employees fired for time cheating had been cheating
~ui.h the express approval of management, and the only time
ti.to:.ters fired were voet.1 and kncwledgeable critics of plant

- Q1. ,r.nd saf ety. - -
.

"

16. CGrE had tlarned PM =anage=ent to silence th radio-
.

g cphera at Zimmerk who were criticizing CC&E's consistent- . -
, .

; c"creval of welds rejected by PM.
~ '

17. Union pipefitters and FM employees have been
. intimidated by fear of utility and industrywide reprisals
c'tould they complain about CA practices. 1

. 18. A KEI employee has kept a detailed journal of safety .-
,

| IL.'.::crds and incidents at Zim:ner .
1

19. A common " joke" among pipefitters at Zimmer is that-

.

tMy will be undreds of miles away when tho . plant goes on-

~12.0 , duo'to their predictions of a disastrous accident.
-

Many of these charges suggest construction permit
, . v!alations which were common knowledge among employees. If

'
-

' 63uo, CGEE and KEI say have violsted NRC requiremente that
li'censees r mrt deficiencies in safety and construction .

'10 CFR SS . 53 (a) (1) (i) and (iii). Phillip could have learapd
of these .. i r: n si ch a minimum of investigative ef fort an.d

-

a premisa ' x.221dentiality.. :n short, the probe was;-

c--ipplod' . y a . ; fillure to look behind the unsworn statements
o2 : .an.2 c . t .- . masensstives -- nearly all of whom had
i. lentil u - . . .ic ts -o f-inter e st -- and to question the

''
.

si n - -hind kncvledge. -

.

.-e-. - - - --- -%, -- , , - - _ _ _ - - - , - - ,- . - - - , .
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Mr. Phillip's documentary research and on-site
-

L

inspections were eqvally unimpressive..

For example, one ofthe~ keys to Applegate 's allegatiens is that
inability to perform their jobs free from manage:nentthe radiographers'-~

.,co..straints has tainted

' [Ning ind80r Er. Phillip failed to loo *< beyondthe quality assurance program.Even.

welAs in question.ependent tests or radiograpcs on any of the pipes andthe paperwork by perform-Instead,'p.cn 'nterpretations of officers athe relied on the documentation-

.

NES, ':GI.E and XZI, all
4. whom have a clear financial s:ske in the outcome of the probe.GA*) has criticized the Nac for not
. verifications, calling performing independent
" fadeftuate plant construction. IMD-78-80, at 10. )the practice a barrier to assurances of.

Mr. Phillip since has claiEed ~ that compisnies have
F ' net!hing to gain from cheating on Quality Assurance paperwork,'

.cince they risk censure by the pub,lic and NRC if caught.
mist of the relevant witnesses andthere is little risk of exposure unen an investigator ignores

But

issues, and is satisfied
not to obtain independent verification of management assertions.As a result, the evidentiar't.nd an abuse of autheracy. y c:sissions constitute mismanage:nentFurther, the omissions perpetuate
grote waste.and a substantial and specific danger to publichesith or safety. (supra, a:

,

ihvintigation he conducted.Mr. Phillip did,not even steadily pursue the limited
.. .

c.h:: gas of safety deficiencies and coverups.He caec to simmer af ter hearingYet af terv pssancing his investigation and conducting a preli:hinary,
'

revi tr, he lef t the sito for three weeks. (NRC Esport,
.

.Covae Sheet.) The time gap cannot be justified.is sufficient Three weekstime to altor or destroy Quality Assurance I

, records, to establish a
.ar.d ,to silence critics within the creanization." party lina" response on key issuesI

ths interruption also constitutes mismanagement. As a result, '

.

(Suora,
;

that imth he and the NRC are in anMr. Phillip's investigative methodology was so flawedindefensible position. Not !cl1tir. reports are suscep-ible to that evaluation..

. inst:nen, the South Texas Project investigation, For |released in 1

>> identical issues as those raised atJuil *.980, is an exarr.ple of detailed reporting on nearly!Zimmer -- flaws in~t quility assurance, intimidation of Q?. staff, and managenentV 1

co.sp':.'* city . U.S.
Ins;h.:ction and 2:nforcementNuclear Regulate:*y Commission Office of

..

for Regi~on IV..

79-1E on the south Te.xas Nuclear Project Report No. 50-498/ ,-
.

(Final Review?A;iril 22, 1980). That probe included independent ileid.invsstigation.
edi'l cs narrow under1/ing exa aples.The ir.vestigatcrs researched broad- issues * asThe investigators listedall iccues disclosed, and, elicited confidential sworn state-

Phillip's effort was shoddy by comparison, and ac:atc .
'

didscrvice both to the public and the NRC.
. .

|

|
|

|
. _ . _. _ _ ___. - __
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TII. MISMANACEMENT, Aavsc cr AUT110RITY, AND PERPETCATING A,

SUBSTANTIAL AND SPECIFIC DANGER TO PUBLIC HI ALTH QR.

. ' , , SAFETY, BY MR. PHILLIP, THROUGH INACCURATE
.' ; , INVESTICATIVE CONCLUSIONS..

I*. ' The flaws discussed above are only examples of the
-

-

. Jubstandard quality of the NRC effort at Zimmer. A section-
-

" ' lby-section analysis reveals that Mr. Phillip 's report on-

Otpplegate's charges is packed with misquotations, misrepre-
-

.
,

.arantations and faulty conclusions. As a result, the report as,
.

a whole fits the definition for all whistleblowing disclosure.

, catafories except ' violation of law ' . . , (Supra, at
;C. Thillip's workproduct will only legitimize dangerous,uncteful nuclear plant construction practices.- - '

-

. . ,.

A. Introductory 5tw arr,

,

On March 3,1980 Applegate met with Phillip and NRC
invcotigator williamson. Applegate and Phillip met again the

'/ r.;;::t. day. But the report's summary and "roason for investiga-,

tion * do not begin to sumcarize the contact Phillip had with
.' the " alleger . " The piping weld probicm was only one of more

. %nn, a dostm problems, and esch was merely a symptom of
Cots.riorating safety practices throughout the plant. Aadei::cribed above (supra , at the report is totally silent

-

~ .L' fet the chc=ges .'2hillip ignored for whatever reason.
Ci.;;.toquantly, his summary of allegations and his disposition

| -
in ise:cplete and misicading.-

.

| Additionally, there are direct inaccuracies in thecer:::nry, for instance, Phill:.p stated that the NRC became.

ct.are of the allegations against ti::::ner af ter Applegate callcd-

'V. , on 1doruary 28. (NRC Report, at 3.) On that date, Applegate- o:illed NRC Chair: nan Ahearne. In fact, however, the process.

htd b2 gun tyco weeks earlier on February 15, when Applegate,

|
'

cellai Inspection and Audit Director James Cummings to lodge
i ht= claims. Mr. Applegate called Cu:cmings several more timas

befers eIiving up in frustration and contacting the Chairman.-

Ot: ralev .nt telephone bill for Mr. Applegate's residence-

. . lc c::tsched as Exhibit 5.) Mr. Cummings received information
- -which he apjparently sat on.i

t .-
.. .

i Similarly, Mr. Phillip describes the alleger as a-

privste investigator brought in by CG&E to probe "tir.e card~

154 ding by site personncl. " (NRC Roport, at 6.) . But '0p101 ate
-- .

.

v;:s"not only hired to document tino padding -- his mi:-.:n ess
to find "any possibility of misconduct on the part c. qcn2

,

involv9d-in the construction of the plant. " (sur ra , u.

Phillip refused to recognize the broad base of Appt.:-

n -

vork'at Zimmer, thereby undcrcutting the basis fo e
r:11 ability of his evidenec. -

. -

O

- - . - , _ - . - - - . #.,,... - _ . - . . _ _ - , . - _ _ _ - . . . . . , . . _ . . - . _ _ , _ . . _ , , , _ - . - . _ _ _ _ _ _ . _ . _
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" In the same vein, the report asserts that Applegate
,

.

scrdened. and played " parts of the tapes" for Phillip on March 3.
- .

Mr. Applegate provided all of. Thist,.is simply inaccurate. It was PhillTp who ;

his-eiridence to the NRC inve's tiga to rs . !v excIndtd sections, without explaining his reasons to Applegate
at the time. (Affidavit at 14.). "'he. coarse quality of the

for Mr. Phillipt they |tape,a night have created dif ficulties I

" wcra made surrepticiously with taa use of a concealed bodyBut phillip could have arranged |
recor@.r in, some instances. '

the necessary audio work to improve the quality. Applegate
with favorable results. In |hiz:self has undertaken this task, thesea.rc cenable probe of alleged coercion .and coverup,

.

But Mr.
| .V tY:K2d conversations would have been invaluable.

,

' < Y.sillip squandered this vital evidence. ,
'

)

B. Findings
.

,

Mr. Phillip investigated three narrow issues in the
Applegata disclosures

Defective welds in safety-rclated systems have been'

.' l.

.
-

accepted, among them werc walds CY606, HR42 and X811..' -

Fiva defective welds were identified in prefabricated."

2.' piping but the pipes were accepted and installed in a
-

.

' s:faty-related system.'
.

The manner in which safety-related installed piping"'
3.

. .

was flushed was inadequato and a scheduled six-week
flush was reduced to two weeks.
(NRC. Report, at 3.) We will cxamine his analysis on.

.cich issue.
1. Allegation bl.~

Mt. phillip concluded that Allegation 51 was notPhillip's characterization,' substantiated by his investigation.accep ar.c a'' ic.a trade term meaning

.'however, is misleading.Applecate charged that unacceptible welds4

'ifinal cyproval. Zimmer, despite r.ie radiographers' independent
g:'eco:minstalled ataendations to re-ject them.(Affidavit, at 7.)rs
r

,

Mr. Phillip's denit.ed analysis supports Mr. ...

In fact,
The inv 1 s c in tion revealed "hnresolvedApplegate's charge. 21.1 three welds'. The welds.dicerzpancies" in .the . record .

'

a:.

/ itare installed desoite the s .: w u tions, some of which remain
unresolved after Ecur year . !''~ 5.a p o r t , at 8.)

-

,
.

- - - - . . -- - - - - - - . - , , - -, -- - -- - ----
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'i - Mr. Phillip went beyond inconsistent
.

,

conhlusions, howev'er. argumentation and
'supeificialit The investigation was shallow. This. in question. y is illustrated by h:.s analysis of the welds

He failed to test
despito chargen that the records he examined were misleadingany of the welds independently,

-
,

and possibly fraudulent. M f fidavit. at 8.) He took, NES'
.

./ 'ctcluations of the records ac face value, despite theDo:'.sibility of confliet-of-interest. (NRC Report at 7-8,*
-

. nr ra at
* * E:%E's own records,On this questionable basis and a spot checkPhillip ir.ferred that PM's performance
.~.c:dy have been substandard and that the utility may have rejected

."

' t ..ro wolds as unsafe than did the PM radiographers.
E*1rsjected approximately 39% of cha zi mer wel.., In fact,

. rMm3 the industry average, (Hertsgaard interview.)
.

se e.. ..
.

c.En one instance Mr. Phillip was enntent
..rdr.cdon an allegation ra ther chan to learn the truth.Mmply t=

r
Aeq.-ti.:.= v=1a ve.s h : . .: 1.. con rata and possibly cug upv ,

'!(.r' rapsirs . Znstead o" resolving Lhe ussa.;wr tain cy , Mr .
!

.

M.illip dropped the issue. (MRC Report, at
.

*

The conclusions Mr. Phillip drew on Allegation el were.

inco.wawce,
f n ths records for welds HR42 and CYs06.por inscanco, he; reported "ur. resolved discropancies*

,

'

(Id., at 8.)4 :.fc::tunately, the report stops with this taEtalizing hint.-
1?;1d X311 had been fevnd defective in 1977 and replacci with .

t::.16. 2916. But the new weld never was radiographed aftery
4t rorir , and Mr. Phillip chose not to pursue the issue
:t ut :.:r. (Id.)d.

_

.

On another level, employees charged that records might
;

ho unrsliable because KEI pressured the radiographers to rush
tro,::-rayc. and perform the tests under imporfect conditions.

.rcdiog;aphy.t ' !n * nocsure to produce" wcs likely to produce low-qualityr

ths: contractor 's attitude:A KEI of ficial's evalustion of PM confir:ned
n-rs ing, but Peabody was "[W|e had lots of welds that neededf slowing down production." (KEI' ...

| Vic6. President for Construct:.cn and Field Operations, Donf:h152- g, quotad in Ferrsgravi in erview.) .Phillip never
C pla:cd the underlying relationship .between this production

-

rt.sccuro and intimidation of the radiographers. ApparentlyEd. css not interested in the NRC requirement
*

' t.rcuranco shall be free from cost and productithat Quality-

on pressures.
,

. 1C C:'A So, Appandix B, criterion I. -

7.a short, Mr. Phillip disregarded the GAO advice to go *
. bryt-M tha ' paperwork' approa.:h to resolving safety disputescr.y. 9c:r ytants.

te' Even on the paperwork level, he failedi y 'ir l y. : 2 .y his choice o' NES* interpretation over PM's
?.1 M...Iings. This a;bitrary approach to exoneration is,

f. .. . '. # - . ..a protect the public health and .ufaty.
.

-.y

u J.

_ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ . -- _. -- ---
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2. Allegation 62.
. .

.daifdctiv.e welds in pref abricated piping'Mr. Phillip risported that the alleger identified five
'

(NRC Report, at 10.),
'.tas :~far more sweeping.' but Applegate 's chargo against the plant 's prefabricated piping.

ar. e::caples of more broad-based allegations.He merely had identified five welds.

icIsr.g the e.mployees' estimate He had passed
'prait.bricated piping contains defective weldsthat about 20% of the

(Affidavit,at- C . )
,tha.~i defects even af ter radiographic. detection.Further, he reported that REI policy forbids repairing

.y

13Lic.: view. ) (Hertsgaard.

.

- - -

t'n F.llagation.The factual background highlights the seriousness of
The incident in question occurred late in the/ .cvc. ting of .7uly 3,

.rm:ted (NMC Report, at 10. )1979 -- not in October, as Phillip erroneously
A shipment of Pullman Kelloggpi31-'g was received improperly af ter business and delivery hours.ContrCry to standard procedure,

. .ols tL3. Pullman truck and fall to the ground.,the. pipe spools were rolled
redk-| rap sera learnedin:3t'::ceted to x-ray the pipes to ascertain the damage.

PM was
The. . that the drop hadn't damaged the piping.v. TOWcrar, the PM

*?.c C:foctive on arrival .x-rays showed that the prefabricated piping
(Af fidavit, at 8.)

thn F-in Stecm Relief System,.KEI disregarded the finding end installed the piping in
.

a critical safeguard. InMW.::::.p.3ct, KEI offered
(1) '*; 's inrtructions were "to check the pipes but nottwo reasons for ignoring PM'.s x-rays:..

cr2.W .* (emphasin added) (NRC Report, at 10 (2) Pullman's
the.

.Ei,}~ tion sheets showed the pipes were accep.)chi;;:.:nt. (Id.) table before
tock'. the iniFTative to expose inaccurate records.In other words, PM was ignored because it

#-

icok:S at PM's testWhen Mr. phillip investigated - the charge, he merely
.

.y
results and Pullman's QA rocc rds (Id.An::ill-advised strategy given each party's stake in the-~ ,a 11),

.7.:hed:dingc. Further, hc didnf t even disclose both sides of,
.

16.b perwork. The report includes Pu11 men'- Jia stamp of| y.ir..'s.p_roval (NnC Report, Exhibit D.), but r. J.i o , s n ' t'ct r:tcin the documents with PM's original fino*

'ntr'.' Phillip arbitrarily omitted key evidence c.... abused his
e. Either

' authority in the process,
utility violatad the terms of. its license.or the records are lost and theEPS-1, FSAR

, 17.0 J1.1, 17.1.17 (1978).,

-

*
..s a result of his

' de.ts.:Pliance with 10 CPR 50, probe, Phillip found CCstrin
.

n -

Appendix E, Criterion XV, for
i

.

rilta.:ing-tfre pipes' and' not using " hold tags. " But thecvj8:30a suggests that more than a. r.inor paperwork violation )t.'ta 1:rJolved. Phillip discovered that the pipes were r21n sod,J

,
. .

.-, - , , - - _ - . _ _ , _ . , _ _ _ , - . . , , .----,---,___--__----______m . - - _ . _ _ _ _ _ _ _ _ _ ----_
- - - - -
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'50^er the @ man felt
.

Un the spool pieces released.""some pressure . . s frosa construction to
a2 unnsmed CGt.E official (NF.C Report, at 13.) Further,
incE.dont) ordered the QA (who now denies involvement with the

.%.7:nconformance report and thereby free the piping forDocument Centrol Supervisor to alter
-

. inn 6c11ation before it was declared acceptable.' E;cibit M.) (NHC Report,
- -

integrity of the QA program atSurely this finding raised serious questions about the
. .
*

Zimmer. It should have sparked
-

. ~a tr: e' intensive invest:.gation, nut Mr. Phillip was content to.cc .citda his work by confirming the obvious paperwork violation.
T_i'1%iled to report the nature of the pressure exerted on the

.

E;.=t.housaman, or by whom 2.t was exerted.y._ *.y the handling of this incident He also failed to
inedr.idation and coercion against PM.to an analysis of-

(Infra, at Byfailing to pursue this lead, Mr. Phillip~eTfoetivel
, i=w::wigating the whole QA organization at Zimmer. y avoided. . _ .. .. ..

pit rs at Phillip's request.PM later reinspected the sar.e set of prefabricatedN
V @;;todly agreed with the NE3 April 28,This time the radiographers ...1980 tests. (NRCR:: tre, at 13.) However, Mr. Phillip knew or should have

h:n n that the allegation on prefabricated piping was based.c.::. i..: inherpretation dispute between PM,
.

6::I rejocted them, and Pullman, who x-rayed the velds
' Y dr cor >oraticn's seal of approval.whc shipped the pipes .under

ch EI by then had been fired ar.d was underMr. Phillip also knewTy

Phillip even heard intense pressure ... ;;a : ::;. zin silen t.
Ernest A1 dredge PM'sp..cr.;idant, characterize Pull: nan as another "milencer,in the- M.mizar industry.' (Transcript cf tape recording of May 6,

.

.1:.CG .convers& tion batween Thomas Applegate and Ernest Aldredge,f Wi L nttached as Exhibit ) ("Aldredge transcript")~

.C.: -ite those condisions.
C;nli2ication PM's shif t to the suspiciouslMr. Phillip accepted without
' ~nt.Edon thct nothing truly had been wrong.y conciliatory.... -

,, ,

3. Allegation a3.
..

- .

. .two.11n. the flushing, or cleaning,This allegation protests a sho[tcN from six weeks to
'- -

7

pliillip reported that procedure for piping.
. s to: c:'.it for shortening the time period.the crew fereman on the flush took(HRC Report at 9.).' % i131p does.not. reveal, however,'

*t. bin to accomplish a iob in less time than m 2 .ncpected"t' hat the foreman w,ho was
- -

' j id.F in fact had quit his job, after four / n ::: it Zimmer,
.

/. T ;rctest over this shortcut.
It seems the S.bnu removeda pile of_much by. hand immediately af ter the *

.tipin ; had been" finches. " Af ter demonstrating the failur2
! : 3ortcut,tid.r foroman quit in disgust. (Occum an t s r. '. : -

'

threegh Applegate tape recordin n and u n - .:ble.

O interviews with Anonymou; 1. u 12; t,
: :- fre=

.

,m. - . . w - - - >
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the. flushing procedure had been judged substandard twiceBy May 1980, when Mr. Phil!.ip conducted his inveatigation,
.

-. .

.ainco Jcnuary 1979. (NRC Re at 9.) Phillip's curious',,tilifia in the general summaryport,
*

ithat,'"bgm identified and resolved" " problems in this area have-

(Id,., at ) was generous, to.. scirthe least. When the report was filed in July 1980
CGE's noncompliance had been. excused for 16 months.

y',*bc=euco retesting tenta tively was setthe allegation need not be pursued,
appcrently decided that Phillip

,..Cirk for Sur.,mer 1980. (Id.
h vaesion for iss ),.j..kv r.e CCr.E had been unable to pasa an

minimum Phillip should have recommended that the NRCse s
c.*mitor the summer flushing procedure...

-.

..
-

4. Additional Allegations.
..

.. ci c. inst PM, referred to a.bove on May 6,Those allegations focus.on the harassment and retaliation1980, subsequent to.. ti.t . ':n:: visits to Zimmer.
v .-)*Tf,h th=ao individuals from PM management.Applegate recorded conversationsPM had been' der.r:en off" a job for the first time.in its corporate,t.U t:3ry.

b. 1.1 dredge,In the taped conversations, PM of ficials, including
V }. :r pushing too hard on safe y violations. confirmed that the radiographers had been firedMr. Aldrodge also

E tie trcilor.c.cf. firmed a break-in and thef t of quality control records at
-

Most significantly, A1 dredge emphasized that
-

V 1.E. 6 c 1d not criticize.1:1cc:Q:11rd within a month.the utility publicly, or PM would be
.

. In fact, A1 dredge was concerned that his company mightf L.M. 6-isen to bankruptcy if it stood up to the utility.* G.16 cdca transcript, at 1-3.),

.

Mtor listening to this taped ' conversation, Mr. Phillip:
t re'.c uith Aldradge. Aldrodge now found nothing wrong.
rG6: tad that his firm had not been forced to ac.-apt faultyHe
t (16. Of course, contrary to Phillip's characterization, Mr..

*.;*.23cto did not- claim that PM was pressured to accept bad,t. t. rk .- (~d., at )V 0: .r-.r ci.~~to remain silentRather, he chargad that PM was being
.

r:iisgrcphers ' rejections. about all the overrides of the

f.1 dredge's contradiction with the earlier tape was. ,
. .

*

'p-Hictr.ble.-

Tt .e. .*I I and CGt,E had applied improper pressure to obtainIn the tape A1 dredge explained why he had to deny.:
Myr, lit *' casurance racerds , for example. But Mr. Phillip,.

. tc -|..w .c.d the shift in :caition- at face value in the report. .

..

-

If there wars ::7 M :bt, a t!.me-line chronicle to PM's
.

finc1 r.onths at zi.mma r ::viili how Phillip's "see no evil"ccaciucien ovorico% d c. c.'.c u s :-

.

. .

.

, , _ _ _ , _ . . , _ . , - - - - - - - - ' ' ^ - ~ ' ^ ' ' ' ' ' ' ' '



. - . ~ _ - -. _ _ _ _ - - . - _ _. - - = _ -. _ _. - -. .

. ,.
.

!

*

~ .

*. _22

1. December-January 1920: Applegate tapes conversations. Mth Pipfitt.orm and rest ioir: aptswa a =Inv t.all talais t Iso t FM lims
. ,hacn' threatened with loss of ec . tract unless they stop

crc::1 ining about corporate acceptance of faulty welds.' -(J.Mlegnte tapes. )i *

.. .
.

. 2. January 1980: There is a mysterious breakin at !.
.

. *. thc..?.*: trailer on the site, and. records of controversial.

* w 16.d. cre pilfered. (Aldredge tape, at 3. )..
. , .

.

.

: 3. March 1, 1980: PM receives notice of contract !..

. ' . ter .uurtion. The company has never lost a contract before.
U.iyidcvit, at 17.)

,

y- .- 4. April 1 1980: PM leaves the Zimmer site, returning
. Lil records to KEI during an unceremonious and. hurried
! t:rr.ncfor of data. Aldredge later characterized the documents

- crr. refer as "the fastest transferring of data I can recall."
. U l.iradge transcript, at 3.)

'

*-
; 5. April 7-8, 30, May 1-2, 1980. NRC reviews records.

at 2i..:ser and apeaks with management. (NRC Report.)

. 5. May 6, 1980: Applegate records conversations with
/ .Cr.5:2.sident A1 dredge and two other PM managers. The PMJ:. .:atives clearly acknowledge the coerca.ve nature of theV d.-W:try as the reason for the firm's silence throughout the '

!.|:Yc:titjatilen . (Aldredge transcript, at 1-3.) *
,

7. May 8, 19CO: Applegate contacts Phillip with new
cvif:sce of coverup and coercion. Applegate plays the tapes.

.m:fss only days bef ore. (Affidavit, at 22.)
.. .

'! . May 20, 1980: Phillip contacts the individual-

C.cc.: hives who ware recorded en May * 6. They deny being
, p:.c a .u r eti to approve bad welds. (Nn Report, at 15.)

If this chronology and Aldredge's admissions were not
V i: .: .n':ing the threats .Applegate also provided tspes by KEI and PM employees

( ; ;"* '1,

The conversations took place before.

!.*.r 7 dired. In fact, the werkers predicted %e reprisai.s
. t' -'. necurred. ?M workers had been told by tha 11 QA
crpc:vinor to "do what we were told when we wese gcid to do it"
Fr t'.iry could lose their jobs. (Applegate tapes. ; ..r. Phillipc.2.;n=a . nos se

. "

aalmoscisag e the uviewaauw ..n his report.
, . , ,. .

On Phillip's suggestion, Applegate played the May 6-
.

h ye,..: Kox rhillip and Mr. Buchicy of t.lsw citicago FBI of fice. ,

. P. 2 *:,ip.repcrts that Buckley conclud ed the tapes "did not
t, . , *= to him to be evidence of criminality. " (NRC Report, at 14.)
i::::v.::r,- ruckley's-memory of the .r.eeting conflicts with Phillip's
-- : :::t. Ecckley since has explained that he felt himself

L2:ppropriate arbitor of this dispute. (September 16, 1980
-

.

,- ation between GAP staff assirtant Rachel Bellis and-

' uhlcy.)

- - _ _ - _ _ _ . . - - . - -._. _. . _ ___
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#.17.ii'I;:i's characterizat. ion of Buckley'
--'

.

uiMn h pablic record of the meeting.s response also conflicts
.ststad tha t the 2*BI might investigate and prosecute if re-On the record, Buckley

/, *i(".intbt nati Enquirer, May 9, 1980.)" FBI 'Shif ts Charges to NRC,*
cost:ad.by the NRC. Micrdano,-

. ',j!,*Egdys Buckley 's evaluation; as the final rejection of thePhillip improperly-

--

- A .:.72.:".2p allegation. In fact,
.2. tE 1. vuld have to do its job before he could do his.Buckley was stating that the

~

,

.-|.
-

.

.E-'.tTT'ICATION STUDY.v -

.,
'

' 7 . ,.

.., CTI . conducted an unusually thorough verification st,ady toDue to the serious nature of Mr. Appleeste's charges,
,Ct MM the reliability and accuracy of his disclosure..ict? y.nforcamont afficials twm that local to the national level

,

-

. tha. Confirmed Applegate 's credibility as an investigator.. J =3rm1 As t s
/t .ine of Mar. App 1=,a se ' sand arsportcrs wno.concucted their own verification
ths nocuracy of his facts. int.* iel dae ges have confirmed

GP.P hac conducted numerous-Mc-i2*.i2catial interviews with Zim:ner employees who corroborated
-

-

-fa.:o:!.behind the charges.
2Ers:cd that she and Mr. Applegate have been threatenedMr. Applegate's landlady even has..'Aio:

-

- * L'ilS tysical violence.i.

F2cMded more then enough facts and supporting evidonce --Finally, Mr. Applegate himself has
, -

45 Tecordings, investigative field reports,
.

-

e b crable a reasonable person to conclude thatsworn statements
.

. , sc.-icus chargas are accurate. these '.

.

. e1.1 :.t before receiving apprcval from. its WhistleblowerCAF does not undertake persarant representation of any
-

.4 MicM Panel
2tistleblowers, Dr. Fred Greenhut and Dr. Tony MorrisThe Panel iG c.7mposed of two well-known govern-* "cha 1:

c. ;, hlic interont attorney, Andra Cakes, Esq.Ad;dnictrator of GTP, Ms. Marjorie Bernard. and a former .

1$3'.T the Review Panel unanimously concluded that MrOn November 20,.ch. p::s az.-unsuo on a reasonante omner, ans approv. Applegate's,, , ,-Pyt r.rvntmaion and mailed for a fwil es GAP sci:.;:$pitions.
-

s wwe Ligation of, nas.

-e, . . . _ . -, .
. - -

. . . . -.-

... E 5'm 20M
.

, . . . . .-
_

,.
^'

wsitiing for the NRC to do its job.In our opinion, the citisens of Cincinnati are still
.-

-
' -

In a month's undercover.:t---h,

7.pplegate was able to find wieascate shef t, erunxenne.s.:!: :::arket operations, widescale . faulty piping in key safety,'h w*

opam-i=, fire hazards and brutal retaliation against the inostW.1:!.ty--conscious employees at the. plant. t

-

.c;g J3 verification study,. GAP was able to confirm Mr.2n approximately a:

&T.pcate's assertion that his disclosure represents only thet;13 of the iceburg -- there may be:over a dozen additional
-

., ..
.

s,, .

*
. ..

-
. .

- _ _ _ _ _ . _ .
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.

t.nicty defects at 21r.mer tha t threaten the public. In short,lb..applegate's prediction that Zin:ner is "another Three Mile'

whit,ing to occur (Affidavit, at 24) may be frighteninglya
'

reccate.
-

. i '' ~

By contrast, Mr. Phillip's approach to his task served.! @ c'r.ntain the scandal,?

rather than uncover the full story.
Cchi:rary to GAO guidelines, Phillip "invastigated" by asking
.tsac7vnsnt for its cide of the story and then accepting the,

acmials nearly at face value. Phillip even igncred the
bclkof the evidence Applegate provided. at the start of the

-

1 h?
I< me results were predictable. With all the resources.

J " cD.. t'au U.S. government, Mr. Phillip was only able to find a-

.

9 cfrgla. paperwork violation.
,i.,.c a caricature of eff ective regulation.His investigation and report

.

-p!:q is on the citi= ens of Onio. Unfortunately, the

Rospectfully submitted,.,-. .

.:.

.. : . ..

-

, Rachel Bellis
Staf.f Assistant
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MEMORANDUM FOR: Dudley Thompson, Executive Officer for Operations
Support, IE

.

FROM: Jares C. Keppler, Director

SUBJECT: ERRONEOUS STATE E TS PROVIDED BY APPLICANT
AT ZIMMER ACRS SUBCOMMITTEE MEETING (AITS F30I.88H6)

Enclosed for your information and action is a su==ary statement
relative to erroneous information provided by Cincinnati Gas and
Electric Co=pany to the ACRS during an ACRS Subcoc=ittee Meeting on
February 27, 1979. As we view it, the following points are pertinent:

1. The applicant clearly made false statements to the ACRS Subcommittee.
Af ter agreeing with NRC inspectors that this information was
incorrect, the applicant failed to correct the false information
during the subsequent ACRS Full Co==ittee Meeting af ter indicating
he would do so.

2. ACRS meetings do not involve sworn or notarized testimony. k'hil e
we consider misleading the ACRS to be a matter of serious concern,.

we question our enforcement capabilities in this regard.

3. The applicant is meeting the minimum staffing requirements outlined
in ANSI 18.1. The misinformation relates to cocmitments over and
above these minimum staffing requirements.

Consistent vith the above, we have the following recommendations and^

questions:

1. ELD, ASLB and ACRS should be informed of this matter (NRR was
*

informed prior to the ACRS Full Committee Meeting).

2. An evaluation should be made as to whether this misinformation
constitutes " material false statements."

.

S
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3. L'e have not pursued with licensee manage::ent why they did not-

Shouldclarify ,the cisinfor=ation at the Full Cc= ittee Meeting.
we conf ront =anagement as to why the false statements weren't
corrected? Should we conduct an official investigation including

"

signed statements?

If you desire further information relative to this matter, please
contact me.

e s o. J . Y 1 &
hJamesG.Keppler

nirector

'

Enclosure:
As stated

cc w/ enc 1:
N. C. Moseley, IE
H. D. Thornburg, IE

.

.

|
|
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STATE _ENT OF FACTS RECARDING ERRONEOUS INFOUMTION!

CIVEN BY APPLICANT AT ZI.MR ACRS SL3CO.tITTEE .*EETING

The Advisory Committee on Reactor Safeguards (ACRS) held a subce==ittee
meeting on February 27, 1979 to review the application of the Cincinnati
Gas and Electric Company (CG&E) for a license to operate the Wm. E.
Zimmer Nuclear Power Station, Unit 1. During the course of this meeting,
the Station Superintendent, in response to questions from the ACRS,
provided information on the capability of the utility to provide adequate
back-up personnel for key positions in the event of a resignation,
prolonged illness, etc.

It was stated that CG&E is now developing the back-up capability within
the staf f by designating alternate me=bers of their station technical
staff to act as backup to maintenance, operations, and other key
eecond-line supervisory positions. This was being done to avoid a
situation similar to one they had recently experienced --- loss of the
maintenance supervisor who they have had difficulty replacing. According
to CG&E, these designated personnel would have the same training as the
primary personnel, but not necessarily the immediate experience.
Individuals are assigned on a one-to-one relationship as a second-line
assistant to the principal, with no other function. The applicant noted
that, while this capability is being provided, they had not committed to
these actions with the NRC staff.

In the course of reviewing the applicant's program for Preoperational
Testing, NRC inspectors had expressed concerns regarding the adequacy
of station staffing and, because of these cone' erns, have followed the
status of station staffing closely over the past year. The applicant's
statements at the ACRS Subcommittee Meeting appeared to be contrary to
our knowledge of the station staffing.

As a result of these apparent contradictions, these statements were
discussed with the Station Superintendent during an inspection the
week following the ACRS Subcommittee Meeting. The station superintendent
stated that there was presently no formal staff contingency plan as
described at the Subcommittee Meeting. The station superintendent
stated that he would discuss clarification of these statements with
his management prior to the ACRS Full Committee Meeting. At the Full
Committee Meeting on Phrch 9,1979, however, the applicant provided

,

,

no clarification of his earlier statements with regard to staffing.'

|
-

.

.

.
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MEMORANDUM FOR: James G. Xeppler, Director, RIII . ,

1
-

FROM: Dudley Thompson, Executive Officer for Operations
Support, IE

SUBJECT: APPARENT FALSE STATEMENTS BY APPLICANT AT ZIMER
ACRS SUBCOMITTEE MEETING (AITS F30488H6)

In your memorandum of April 10,1979, (enclosed) you advised IE:HQ
that the Zimer station superintendent had apparently provided false
or erroneous information to the NRC - initially to an ACRS Subcomittee
meeting on February 27, 1979, and subsequently to an ACRS Full Com-
mittee meeting on March 9,1979. We understand that an NRC inspector
was present during both ACRS meetings and that transcripts of both
proceedings are available to you. We also understand that the station
superintendent Zimer Nuclear Power Station, when interviewed during
an inspection in early March 1979, admitted that the information
provided the ACRS Subcomittee was untrue, indicated that it would
be corrected at the Full Comittee meeting, but failed to do so.

The foregoing was discussed with Mr. Charles A. Barth, Attorney,
Hearing Division, ELD on April 30, 1979 who has been involved with
the licensing hearings regarding Zimer. Mr. Barth feels that an
investigation of this matter is clearly warranted. Barth pointed
out that not only does it raise some question regarding the accuracy
of information provided NRC by the applicant, but that the issue
involved - the general topic of operator qualification - is of,

I particular interest to the NRC. He further recomended that ASLB,
ACRS and NRR be advised both of the content of your memorandum and .
receive copies of your rep' ort of investigation. This matter was
also' discussed with Mr. Roger Fortuna, OIA, on April 30,1979, who
indicated that his Office would review your report for possible
evidence of criminality such as violation of 18 USC 1001. ,,,,

We share Mr. Barth's opinion and recomend that RIII conduct a full }
investigation of this matter. Signed statements should be obtained .

from the NRC inspectors who attended the ACRS meetings and those f
who interviewed the station superintendent during the inspection :

. where his ACRS testimony was discussed. The interview of the station j
superintendent should, if possible, result in a written statement -

from him' describing both his reason and motivation for making the '

,

. .

[g ,/
.

.

/ :.

/ N "

,
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James G. Keppler -2- .

,.-

.

statement. Upon completion of your investigation, we will take
care of providing copies of your report to interested offices at.-

Headquarters.
.

-

.

The above infomation was discussed with Chuck Norelius on May 1,
1979. Please fed free to contact either Bill Ward or Pete Baci

*
.

of my staff if you need any additional infomation.

Yey|~wmps
'

*

Execu ive Officer for
Operations Support, IE

,
.

Enclosure: .

Memo JGKeppler to DThompson
dtd 4/10/79

cc w/ enclosure:
'

C. A. Barth, ELD
*

R. A. Fortuna. 01A
G. R. Klingler, ROI -

N. C. Moseley, ROI
H. D. Thornburg, RCI
J. R. Yore, ASLB
M. W. Carbon ACRS
H. R. Denton,, NRR
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THE CINCINNATI GAS & ELECTRIC COMPANY T
CIN CINN Als OMio 4 5206

May 18, 1979

C. A. SC RG he AN N
. ................

.

'

.

, ,

James'G. Keppler
Director -

United' States Nuclear Regulatory Commission
Region III
799 Roosevelt Road
Glen Ellyn, Illinois 60137

Dear Mr. Keppler:
.

I am writing you concerning our telephone conversation of May
14 during which you indicated that Region III wished to interview
some of our people further with regard to certain statements made
to the Advisory Committee on Reactor Safeguards (ACRS). These
statements apparently concerned our staffing plan and some con-
flict between the statements made and our actual staffing inten-
tions. Obviously, I was quite concerned and looked into the
matter promptly. The facts in this matter from our standpoint are
as follows:

Following the subcommittee meeting, Mr. Harpster, your
inspector, along with his supervisor, Mr. Warnick, telephoned Mr.
James R. Schott, our plant superintendert, and voiced his feelings
to the effect that CG&E's plans with respect to backup personnel
should be clarified at the full ACRS meeting. Mr. Schott advised
Mr. Harpster that he had not seen the transcript but indicated
that he had not tried to mislead anyone with his testimony.

After Mr. Harpster's call to Mr. Schott, we reviewed the
transcript of the ACRS subcommittee meeting of February 27 and
concluded that we agreed with Mr. Schott's testimony concerning
backup capability. Apparently any problem stems from the discus-*

sion of backup to operating personnel between Subcommittee
Chairman Bender and Mr. Schott. In essence, Mr. Bender was trying
to assure himself that adequate backup would exist for each key
supervisor. The maintenance supervisor was used as the example in
the discussion which was prompted in part by the fact that our
former maintenance supervisor had resigned.

WS.at Mr. Schott stated was that backup capability would be
assured at the second line supervisory level and would be full

| time. Our intention is to have a dedicated backup for each of the
following sections: operating, maintenance, I & C, rad-chem,

,

technical, and training. It was not our intention, however, to'
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necessarily give these backup personnel the title of " Assistant"
per se.

Both CGLE and Mr. Schott personally believe that our inten-
tions were clarified at the full c,ommittee meeting by describing
the roles of the maintenance engineer and the other supervisors,
including their support. This was done through the use of a view
graph and Xerox copies of the plant organization chart which were
distributed to members of the committee. It was not until your
call that anyone at CG&E had knowledge that this matter had not
been fully resolved to Mr. Barpster's satisfaction.

I hope this letter now resolves this matter to the satis-
faction of Region III. However, in the event you wish to discuss
the subject further with our personnel, we will be pleased to
cooperate. As you know, the pre-hearing conferences are scheduled
for May 21-23 with the evidentiary hearing scheduled to begin on
June 19. For this reason, timely resolution of this apparent
misunderstanding is essential.

Very truly yours,

k -

E. A. Borgmann
Senior Vice-President
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