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BEFORE THE OIFICE OF THE SPECIAL COUNSEL OF THE
¥ MERIT SYSTZMS PROTECTION ROARD

REQUEST FOR AN INVESTIGATION PURSUANT TO S5 usc 51206 (b)(7)

On behalf of Mr. Thomas w. APplegate, the Government
Accountability Project of the Institute for Policy Studies
("CAP"™) submits the following disclesure bursuant to S usc
§1206 (b) (2). Mr. Applegatze charges NRC investigator Geraid
Phillip with vioclations of law; mismanagement as defined
in 5 CFR 1250.2(e)y abusz of authority as defined in
S CFR 1250.3(%); Perperuiting gross waste as defined in
5 CFR 1250.3(&); and Perpetvating a substantial ard
specific danger to public health ane szfety. Mr. Zpplegate
requests thac the Special Coursel order a response from
NRC Chairman Ahearne, as provided by 5 UsC §1206(b) (7).

" More specifically, Mr. Applegate charges that the NRC
failed to perform a thorough aand conmplcte investigation of
serious allegations he made to the Commission about the
Zirner Nuclear Power Facility in Moscow, Ohio. Mr. Avplegate
dizclosed well-documented instances 2% theft and black-
market smuggling oporations at the plant; auctiors of
*hot weapons”; illegal shadow businesses that operatad
out of the plant to manufacture belt buckles with nuclear
grade steel; widescale érunlienness &AMONg ernrgloyees at
the plant; serious safety cefects, ircluding faulsy welcs
on 20¢ of the prefabricated Piping in the plant; ana
coercion and retaliation against ths quality control
radiographore whe unoovecrcd safcty dcfecota.,

Unfortunately, Report No. 50-2353/80-02, on the Zimmer
Nuclear Power Station, U.S. lNuclear R2culatory Commission
Oflice of Inspection and Enforcement for Regicn TII, (Piral

#/Review, July 3, 1980) ("NRC Repore,” attached as Exhibit 1)
reflects an investigation conducied angd reported in a wrongful
and capricious manner. Mr. Aprlecate charges thats Lhe KRC
investigation reflects neither *he scope of his allegations
nor the scope of NRC jurisdiction. lir. Phillip recstricted

v his investigation to a superficiil roviaw of thrae specifie

" Pipes. As a resul:z, tho citizens - caio remain as vulnerable
€3 a gTossly mismanaged. dangern.; ~lia= as thoy were before
the URC effort.
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Private investigator Thoras Applegate as an uncdercgver agensz.
_His assignment, outlined in a letter from CCLE's director of
wedia services, was to investigate "any Possibility of mig-

£onduct on the Part of arvone involved in the construction of

_the Zimmer Nuclear Power $tation.” (See December S, 1979
lettor €reo= Sawid Alsamuchls =o Majoi"oca, SLleLlicd ue

¢ Exhibit 2.) His Specific assignment was o obtair Lsidencs

of time-cheating by certain employeas. In Decem er 1979 and
early January 1980, Agplezate worked undercover .s a "cost
dccounting engineer” &t the site. He was Autherized, through
his cover, to roam freely throughout the Plant and ¢o compare
fonstruction sheets against the conactruction contrace held

1Dy Xaiser Engineerinc International ("KEI®). (See June 6, 1980
V'Afficdavit aof Thozas Aprlegate ar 7=3, attached 33 Exbibic 3,)
Bis pretaxt alsc enabled nim to specak With personnel #rom

all levels of site consctruction and management. Before long,
ha had gained the c¢onfidernce of both unicon officials and

*plaa: employees. (Sec generally Mr. Apolecate's Confidential
,'Reports to the utility, a:tlchcé 4s Exhibit 4.)

In four weeks Apploqate-documcnted & scheme of lahor-
Mlusyewesat vullusion ro PCrmit ana coverup iilcgal, cangerously
Negligent behavier anong plant personnel; as well as
dingeroualy fauloty welds 1 Key pluing, indicacive of a

Telkéown in Quality assurarmca ("AA") practicas. Bill Murray,
1is contac: in CCAZ manacemant was Plcased about the evidence
ol time che=ating, bu+ ignore? ths ciscoveries o* safety
defects and collusion by xcz. Instead, Mz, Murray ordered
5. RAprlagate =2 rost Oul any reason to “ire Peabedy MagraZiux
(*PMY), the congany performing nuclear X=rays (radiography)
for the plans's cuality assyranece srogre=m. (Affidavit, at 4.)
A2plecate followes instructions but found that the radic-
graphers were anony the most: conscientious employees on tha
site. His research only further confirmed serious problems
in the plant's safety-r2lated Gualicy control Program.

han M». Ar2laza » praeces rheen safeuy concerne, hisg
© POsitien as CCsE under o 'er agen:z was terminatod abruptly
. in ezrly January. Soon alter, the utility fired che employees
who had be=n the targecs of his :ime—cheuting investigazion.
Curiously, these same employees were vocal critics of lax

"with the early le-:as for nis probe into Quality control.
CGEE knaw of these erployees’ digsens, because Apolegate cited

thair zllz271%ions in his coniidential repores. After the mass
firings, C3i: slew &r. Applecace’'s cover. Coatrary to normal

Procecuca, th2 utility inforsied the dismissed ermployees of
APPlccite’'s rola in thais tormination. Mr, hpplegate's li%e
giace 13 - threatcned on numerous occasions. (Affidavie,
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at 20-21.) On April 1, 1980, a*ter a mysterious break-in
and theft of records frcm the PM vrailer, the utility 2ired

the radiographers, against whom Applegate had been unable to
€iug any eviaence or impropriety.

. ot On February 15, 1980 M-. Applegate telephored the NRC
Washington headquarters to disclose the conditions he found
at imner. (See Mr. Applegate's telephone records, attached
a4s Exhibit 5.) Simultaneously, he sent his evidence for
analysis to Mr. Upchurch of the Faderal Burezu of Investigation
., \"FEI") in Cincinnati. Mr. Applezate also provided his

“7tH v avidence to Mr. Cissel of the United States Attorney's Uff%4ce
in Chicago. Each of these offices and agencies assured Mr.
Applegate that his charges would se sursued. Thosae assurances
rtang hollow as time wore on and nothing was done. (Rfficavie,

at 13.)

The NRC consented to investiga<e only after Applagate
contacted NRC Chairman John Ahearne's office. On March 3, 1980,
investigators led by Mr. Phillip nmet with Mr. Arplegate ‘and
“cviewad some of his contentions and allegations. The follow-
<ing wesk they informed him that the NRC would pPussue thres
limited areas o»f investigation. The three investigative charges
included two charges of faul:zy welds, as well as an improper
chortcut in the flushing system tha: cleans the Piping, .
([Eee March 11, 1980 letter frem Phillip to Applegate, attachned

£4 1 Exh.D1t 6.) The investigaicr's letter neither mentiored
whe quality assurance gzrogram, ncr Mr-. Applecate's charges of
citmanagement and criminal activizy at the plant.

Correspondingly. his July 1, 1980 reporc fails to provide
Cn accurate record of the allecaticns. 1In fact, Mr. Phillip
Stiled to mention the mismanacemernt.and criminal charges at all,
BY completely omitting the hulk ¢f ¥r. Applegate's disclecure,
Kr. Phillip limited <he possibility of future review of his
c:exrcise ¢f profassional discretinn. 1In effect, he also
precludad referzal of those issues to some other agency for
Gppropriate review.

Zven for the narrow issves he considered, Mr. Phillip's
offort reprecents the most shallew level of investigation aud
documsntation. The report offers ne outline of investigative
tiratagy; no sampling of the crizeria by which Phillip rade
e-itical judgments on the scope cf the probe; no list of
cceumants reviawad or intcrrocateries; and no references to
Fiorn statements. Mr. Phillip's reyort is a Gisservico &5
i@ public and to Mr. Arplesate, who literally risred his life
to blow tie-wiriztle on vamsare arima, darnzersus safoty flaye,
illegal retaliaticn, criminal scans, and wasteful m smanage-
nent at the Zimmer planc.
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JURISDICTION AND STANDARD OF PROQF

Pursuant to 5 uUsc §1206(b) (2), the Cffice of the Special
- Counsel *"ghall Promptly submis” to the appropriate agency head
. any information which the aprlicant 'rcasonably believes™
evidences a *violation of any law, rule or regulation,
mismzanagement, gross wasta of funds, abuse of authority, or
substantial and specific danger to Public health or safety,.,.*
S CFR 1252.3 reguires that the 4gency head transmig 0 the
Special Counsel within 60 days the written Tesponse required by
5 usc §1206(b) (7). .

. While Mr, Applegate is not a governmene erployee, the
Special Ccunsel's pPolicy is to AcCcezt under §1206(b) (7) non-
gcvernment employee disclosures based on a "reasorable beliaef. *
Letter from Acting Special Counsal Mary Fastwood to Thonmas
Dcvine (Jure 9, 1980). Under this interptetation. Mr. Apclecat:
¢isclosure is eligible for the Special Counsel's whistle-
blocwer Aisclosure conduice,

The regulations do Not cdefine “rcaaocnable belief",
the standard of proof that a whistlerlower muge s&tisfy in a
disclosure. Wa Propose that -, Abplecate's disclosures be
- tecte=d under the following definitions of “reascnable belief",

*en honest and rationally jussified convizsion
&t the time of disclosure, kases on inference
f-um Dersonal expericnce o- information derived
frem others,”

This key phrase rejuires a new dofinitian, becavse it
traditionally means the “Prebable capse* Standard for an
&rrast. But the legislative histcry of the Reform Act |
epocifically rules out the Crininel standasd. The Senate
Resort on the Acs Etates, “The Specsial Counsel waulg not
Tequire i{nformation anounting to ‘probable cause’ o conduct a
an investigation.* (S. Rep. we. 95-969, 95¢th Cerg., 23 Sess.
32) (Hereirafrer “Senate Recpors"), This instruccion is
lerierl, I wople be absura ea erTect an erployec <o Tuster
t.2 cine dagree of Pxo0f to dezonstrate “reasonable belief®
that the police department investigative mackinery muste gather
to shew “probablae cause.” If the GSC requires a high standard
ef p-ocof, an employee who acts 19 the public interes: sy
ccﬂtacting the Special Counsel early in a budding scandal
¢€culd be rejeocted entirely ané le<s: vulrnerable t= Taprisals.

1

Our proposed definition is similar o Judizial :i3ts in

difforent contaexts. For instance, as 1 Juseifi :zi24 for
acting‘in-sclt-defense, "reasconable belief” ma:zn. "ia) talief
 bagyotten by attendant circumstances fairly erey-iny ¢, 1nd

hoaestly-‘nta:tained." Howard . Stazs, 110 a:
gc. J65-66 (189¢).
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OQur proposed definition also is consistent with that of
 the well~defined term "good faith,".which the courts sometines
" have treated as equivalent to ~recasonable belief.” Placer

. v, Lee, Alaska, 5353 P.2d 54.58 (1376} Hutsell V.
'Sanpnwenxth. 25 Ky. Law Rep.262, 7% s.%. 225, 227 (190V).
Basically, & "good faith” belief is a “real or actual” belief,
Raa® v. Cooper, 124 Cal. Reptr. 590, $94, 51 C.A.3cS 866 (1%73).,
a belie? grounced in "honesty o* purpose” and frecdon from
fraudulent intent. Wendlinc V. cundall, Wyo., 568 P.2d 888,
8%0 (1877). In administrative 1awv cases ©on unemployment
compensation, “good faith" is eguivalent to *genuine.”
Unennlovment Compensation Bd. of Peview v. Pinger, 21 Pa.
LBzniti. 63, 342 A. "1, 102 | —%nhe prncase is flexible,
and includes "honest mistakes(s)" within its purview.
- =aqvards-warren Tire CO. V. ceble, 102 Ga. App. 106, 115
o - et n.ta 352"' ESE' (1&“)‘——' e . W BD o S e G S S W T

The above analysis 3s persuasive authority fcr our
proposed definition. But since "vocasonable belief” is new €O
the ac¢ministrative law context, we examined leqgal definicions
far ezch tern. Cur definition incorporactas “reasonable"
snrouch the phrase "honest and rationally juscifiec.”™ This
interpretation is consisctent with lcegal avtherities and

;udicill precedents. Bouvier's Law Dictionary daiines

ra-aonable” as inter 3alia, " JuSE! Toziconal. (Bcuvier's

1.2+ Dictiorary 1022 {1%33,). Eiack's Law Dictionzr {dcth E4.
“T:3) varrne o Cass v. State, 33 T0%. Cr. R. 208, 51 s.%.24

500 (1923) to as7ine the term as *gynonomous with rational:
Sorecsy equitables fair...." Black's cites seve-ral otherx
docicions to apply the term in specilic contexts. As a test

0f vhather administrative rules are unr=ascnabla, the court

in Columbus Green Cabs, ire. v. Board cf Review, sgreac ol
.Uaz:pleyment CEo eacatior, 134 n.C.40 237, 2€2 (1851), exrclained
ti-t “(r)aascnable maans £2ir, honest and just.” Ir. applying - -
eriteriz for appealabilicy in a tort, the courct in Anderson

yv. St. lcuis-San Francisce Rv. C2., MO. #PP.. 367 S.w.<0

o7, o600 (1¥63), statec, "TRc:zsoncble' means rational, Just,
frir-irinded, pTOPer, sensible, probable, sane, mcéerate.”

Our proposad definition interprets *belief” as "conviction
at the time of disclosurd, based on inference from persconal
&:'perience oz information dexrived ¢rcm others.® Our propcsed
application of the temm cerives frzem numeIdus suthcrities,
(>allentine's Law Dictionaryv 129 (2¢& Ed. 1969)). gguvie:'i
Z=finec ‘beliei- as *(c)e, vinzion cf the mind, arising not

¢=om actual perception oF v ~oel 34ge, Byt by way of inference,
or from evidence raeceiver . i 1isrmztion derived froo others.”
(fouvier's Lyw Dictionacy 113 ('348)). Blsck's iaw Dictionazy
eSgiins ‘beliez’ in tas AT oo ,¢ a =est Of manzgement
g~=ivas i{n a disputs 2¥ ' - : _a=a wish an NLR3 order:
rrpeliave’.. w3203 tC \ ar ro feel that scmething
ig truz 7 = LauT =T st a1y *oY ¢, PaDS s-~3szasting CC.,
ST ¥ 21 '3 13ed Thes co.rz :n HLAB V.

e —————————
> o B 5y Lk grounds to



-7-

power; medical therapy, research and testing) ,..,
be licensed and regulated by the Commission.
10 CFR 8.4 (D). :

‘ey According to the AEA, she Cormission's general 'authori:y
g:a‘reaponsibility' extended to include regulation of “the
- eonstruction and operation of »roduction or utilization
163111:123,';inc1udin9 the construcszion and OFeration of
neclear Power plants, 10 CFR-8.4(e)(1). An Inspection
Division was designated to Perform surveillance &and inspuction
¢f auclear facilities. The Livision's responsibilities included
“gathering information to shew whether or not the contractors,
licensees, and officers and employees of the Commission are
ccmplying with ... this-chapter ... ana the apprepriate rules
ard rogulations of the Ccmamission.™ 42 USC §20351(¢). Further-,
tS enforce the Act and to safcguard “"facilities, equipnment,
ritevials and other Progercty of the Cormission,” sthe Presidens
F3y raquest the gervices of 2any gocvernment agency, including
th? F3I and the Departmensz of Justice. 42 psc §2271(a) ang
(b).

Fhen the Atomic Enorgy Commission w25 abolished by the
Enargy leorganizasicn Act, p.1. 93-332 (Oce. i1, 1974),
AEC's futhority wee vastaed in the NRC and the Inergy Research
&nd Development Administration (“ZRSA™). The Civision of
inepaction and Enforcement was crea-ca to conduct NRC
investicrtions. ANy worler cr rezresentative can trigger the
- F=2Zess by forwarding a reascnible comolaint that he or she
vitnassed soma violation o# Tesulatlicons or licensing conditions.
Ir inspeetion must takc place as soon 2s {8 prac:=icable.
bist inportzat, the investicaticn neaa not be limited to
th2ee issues raised in the empleovee's original complaine,
10 CFR 19.16(b). .

There 43 no section of the Code of Tederal Regulations
vhich lists all arecas ©f NRC jurisdiction. Instead, indivicual
fections of the regulations flatly proscribe Sertain activiecies
erd croate guidelines for others. Tha \NRC and the FEI have
.cint jurisdietion over crirminel activicies; the NRC has
the fanPonsibilisy te refor €riminal allegaticns ang evidence
tS thie I'sl for investigation, KRS and raz Memorandum of
Urderstanding, 44 Fec. Reg. 75535 (1979). The Memorandun
fUmzTizes the NRC's role as fo1llows:

"[{vhen an Atterdted crixinal ace occurs) the

irnediate contingency role of =he NRC would .

=2 2ne of gathering andé assessing 1n£ormaticq

Y dectermine tre gituation, appraising and

“iTrerating with the 721 in Oorder to assist

'\ ¢2sponse, and ATXranzing for othar needed
<2asible ccntingency response assistance
1S raguested through NRT channals.”

775138



The scope of the joint effor:es includas *"but [i8) nes
limited to threats, material thefts and Civerszions, inenrsiors
Qr infiltrations, extortions, Conspiracy, and sabotage
felating to ail facilities, 8Ctivities and materials licenscd
under the Atomic Energy Act of 1934, as amendec. " 14d.

All the claims Mr. Applegate nrrsanted so Mr. Phillip
fall within established NRC agreements, rules and regulations,
but Phillip refused to even acknawledge tha bulk of the
evidence. Consequently, his inves:ication and report does
BOt cover the following issues Wwithin NPC jurisdiction and
explicitly raised by Mr. Applegate during the initial interview;

1. sale of stolen qurs on the gite; 42 USC §52201 (k).
2278 (a), (b)) ¢ (e), 2271 (a)& (b) (Affidavie at 9;
12-28-79 Confidencial Reporss at 2)

'2. diversicn o* labor and materials for the Perscnal
benafit of a Xrz: Superiatcndent, at a cost tn CCeE of
more than $30,000; Mcmorandum of Unde:standinq. 44 ©r
75535 (December 20, 1979y, 42 vsc §2271¢a) (Affidavie
&t 4-5: Confidential Reperts ae 2=3, 12-18-79
Confidential Reports at 1)

3. fabrication and sale oVver soven yea:is of belt
buckles cornstructed from nuslear crads zts3l verth
millions of dollars irn laaar ané materials intended
{o2r usa in Pipes, braces aae Components at the planc::
Femoraodum uf Understanding, 4. UsSV §2271:a) (AZfidavit
a¥ S 1%2271N-70 FAanfidarsial Nesawe aey 3, 4, 22 19 2
Confidantizl Renores at 1-2; Conficential Repost:
*Repouct of Misavyoreopriacion o- Mlaterials*)

¢. theft cof two thousand pouncs ©f copper cable
Emuggled in small iots ang resold wizhin a week #a-
§15,000 oen the black m2cket by' 30 planc Ferscnnel,

to finanece a Chriszcmans Party complete wish Prostitutcs;
Memorandum of Underctarnding, 42 usc §2271!aj.
(Affidavit at 6; 1-2-§0 Confidgn;;ql Paports at 1)

S. an entrerched syctcn of time card palding, implicisly
sanctioned by KEI and CGLE, wWaszing signifizant amounts
ol tima ané money: ﬂemoiandua-ot Understanding, zimmes
(1895, StpEARRy 2, Fipay 791855 :0081Ysis Regor Contldential
Feports: "Analysis of cine Cheating,"” Confidential '
Reports generally.) - 3

6. drunkenness on the site; 2zps-1 (1975), rsap
17.1.2.7. (Affidavit at 3, Confidential Reporss generally)
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7., an unreported fire in the containment building
suppression charber indicative that fire-watch and

Iy comnunication are ineffective in that area of the plant;

' U.S. General Accounting Office, Repcrting Unscheduled.
Bvents at Commercial NWuclear Facilities: Opportunities
€O Improve Nuclear Regulatory Cocomission Oversight, ac
EMD 79-16 at 3, 13 (January 26, 1979); (12-14-79

Confidential Report at 1-2). .

As a iuqal measure of the implications of M-, Phiilip's

'dcfaulz, his misconduct satigfies :the requiremants Zor all of

the whistlablowing disclosure catcgories in S USC §1206(b).,
Initially, the omispions viesla.e waikdalusy legal duties for

~an RRC investigator. (See pp, 5-7, supra)

The omissions also constitute "mismanagement,” defined
S CFR §1250.3(e) (1280) as "wrongfaul ar arbizrary and
capricious actions that may have an adverse effect on the
efficient accomplishment of the acancy mission.”

~ His excuse that the NRC lacks urisdiction simply was
wIrong. (Saa pPD. Snve ) Trha= missalec alone salisfivs
the first half of the definition. Alternatively, both
zisapplication of thae law and failure to consider relesvant
facts consitute arbitrary and capricicus action. See Citizens.
to Preserve Overton Park, Irc. <. Voloe, 401 U.S. 102 (19 )3
Se=Ti V. Federa. Aviation acxialssraz:ion, 539 7.za 307, 311
{ith CaT. 1978): Feco Indusirias. InT. v. United States,
203 Cx, Cl. 566, 452 rF.22 1200 (Ce. CI. 1273): Artilles
In‘ez., Inc. v. Governnent of Vvirein Islands, 388 T. supp.

315 322 (D. St. Croix V.T. s

Trhe error ir judgment interfercs with the efficient

accanuplishmant of cthe NNC migsion in two respects. On the

kst begsic lavel, Mr. Phillip's exclusion of relovant evidence
pPravented the KRRC from pursuing its mission of enforcing its
o.n rules and regulations for safe, efficient cons=truction
e > ] 1Se 3 Y - Se - - Sunra
NS OSCIeRT, RA000, o3 VEc 82038 'R impeged Eh inesiSiTE
intcrrgency enforcement process for re<erral of eriminal
ctlicoctions to law enforcement author:ities. 44 FR 75513s.

(Sso p. supra.)
' £inmilarly, the exclusion recresents "abuse of authority,®

dafined in 5 CFR 12590.3(F) as “arbitrary or capricious exercise
of poi'er by a Federal official or erzloyee thit adversely

)

* cflccts the -ights ©of any person cr thas r:sulisz’ in personal

gzin or advantage to himself or to parferr .: Jca=2r persons.®
RC ceoir above, it was artitreary and capgri:i_ss =0 ignore
relevant facts Dy misapplying %12 law. 3. 13=..a benefitecd



the utiliey and the construction firm, who ars now off the
hesk. The exclusions discriminates 8gainst the public, which
fezaine vulnerable to the dangercus abuses at Zimmer.

. Mr. Phillip's action Perpetuated "gross waste," defined
- -=n 8 CFR §1250.3(d) as "unnecessary expenditurc of substartial

-Et38 of money, or a series €f instances of unnecessary
errenditures of smaller amounts.”

Cost overruns ang construetian delavs alreacy have

- seddled CCLE with millions of dollars. in in”lation penalties
arnd interest due on its censti'uction financing. CGiE ordered
the ZLawer plant in 1969 £OTr ¢n estirmated cost ©f $240 millien,
‘with completion date set for 1975. Recent estimates have

Lot the cost somewhere aver $1 billien, and thre Plant v {11

Act go on line befcre late 1982. (huguse 31, 1980 interview
with journalist Mark Hert;gaazd)('ﬂettsqaard interview").

CGLE customers already pay fo= this nan-opcrative plant
in thair montlly utilicy bills., 1. acdition, CGIZ has filed
L eontroversial recuest for a rnew race increase to cifset
tha st of €ons=ruction delays,

I'T. Applegate’'s discloscsa §CesS a long way toward
e~pPluining deslays and cost overruns. For example, a full
exininction of his charges wouls ha fighly relevant for utiligy
€azninrion dacigions on Late hikes. Screly the ratepayers
shealin Lt sunsidize the thriving underwerlAd Cxisting under
CC’2'a ncse (as well as the XEC's; as Zimmer. Ia short, the
[31lic interest daemands tha« the issves raised by Mr.
dprlagete's disclocure be Pursued fully, Mr. Phillip turned
4 deal ea2r to that demand.

Firally, the comission Ferpetuated a "subatantial and
specific danger te public health or safsty." S Usc §1206(b).
I'uzl2cr power plants rely on an exiremely dancercus teckrology.
Ta3 zlightest nmietzke - human, structural, mechanical --
€cvle le2d to disasve-. Obwviously, she Public safetry is
€3:2reniced whaen those who build the plant are érunik, or
vhaa the fire c2lars Sysser: is irnadaguacte. It Also threatens
Fidlic szfaty vhen Sezurity 4s so loose that black market
~'z:au:ncturing, smuggling an< sales Operations thrive in the
rlaac. 1€ it is pessible to €iver: nuclear steel and Emuggle
CuL copper wiring, it may be Ecssidle to do the sate with
ruleus fuel. Vulnariniliey to scdotace and blackmail is of
t12 utrost concern 45 =i public. 'nfertunately, -Mr. Phillip
Gteacd those iasu-: - irclevant. : .



Iz, MISMARACEMENT, AEBUSE or AUTHORITY, PERPETUATION oOF
GROSE WASTE, AND PERPE?CATIDS‘OF SUSSTANTIAL AND
SPECIFIC DANGER TO PUBLIC YEALTH OR SAFETY, BY Ma.
PHILLIP THROUGH FayLTy INVESTIGATIVE TECHNIQUES.

e Mr.- Phillip's inv.stiqazxan'failed on° parallel levels:
Not only did he ignore relevant isszes within NRC's jurig-

- &iection, but his methodology in researching the ramaining

- lesces wasg incomplete ane ona-sicded. On the Sionificane izgyes
Coversed, the Ieport is liczle nore than the utilisy's versicon
of the facts. It pales in coitparison ..th other Objective,
therecugh nepc reports,

There ia » w#llidevcle:od bedy ef lag2) guidancs and
Suiksritative recommencdaticns for the conduct of NRC
irveatigations. Investicators are ‘authorized o administer
crthr ang Evbpoena documents, 42 SSC v2201(e), and to consylt
workess in order to Periorm effective ana thorough investiga-
tisns. 10 cFR 19.15(a). ~The Genrsral Accounting Office hag
fe2camanded that NRC investigators €ontact workers, Since
craZtamen building nuclear Fiants can Provide valuable
¥r¥ezmasien on the quality of Censtructiosn work. Report
£0 =ha Con¢ress by the Compurcller Seneral of ehe United
ftizas, U.S. General Accounting Cifice, the Nuclear Regulatory
Ce = ission Needs :o Agg:essively ¥2onmitor and Indopondentlr
Lraluate Nuclear Power PlantsConstrucztion (EMD 78-80 at 7
Lercamser 7) ("EMD~78-80"),

Investigacors even are eutkarizea to expand their
SStications D2rond the TATITeTs raisee by complaints, in
er to fully investigate the issyes raised. 10 cFp 19.1¢ (%)
*3}. GaAO recommends this FTactice, having founa that reports
3ften ere unduly limite3l :n §CoPe and detail. Suora.,
SQ=70~£0, at 22.) . TR
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[ “r. Fhillip ignored these aucharie tive guidelines. On
tl¢c ndst basie lavel his FeEoTt simzly Prasents the managenent
; 2E e dispute. For esanrle, he faileg to talk with many
tinizzzes who waulg have ver:i*jaz Mr. Applegate's allegations.,
¢4 Za3r those D2ople tre quest:icacs, Mr. Phillip's Te2ort makec
I filozense to hiis &UShority to =aks sworn 2ffidavits ang
LLS2520a relevante docurents, These steps would have macde
‘vitnogses &ccountable for their assertions,

Phillip basically Festricted his contact to mambers .
€ corsorece managament at the  Zimner facility. (NRC Report,
it Z.) Several of the CGs= officials he contac:ced were
thrmzalves the tarcets of ADClecate's charges. Others had
rrfalng e contribute. Bus Fhillip ignorea employees who
celé have verified the alliecaticns angd exparnded on the
“izclosure.

T2 CGSE officiels PRill.> comtacted were in:im::!ly
Sailisr wish e Applegate's Crhirges:; Mp, Schwiers, the
XLty 2esasvc s Y¥anacer, aA-g - <ain, the Construssian

=
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Mznager, were muspect of wWIrongcoing at 2immer. Plant erployees
cint2cted by Mr. Applegate anc GL?P named Ewain as the mar

EOft responsible for ove rruling quality assurarnce rejections
.©f laulty welds. Further, Schwiers iz one of two CCiE
officials who denied ~Prlegate permission to pursue his laads
of quality assurance deficiencies. Both men haé cbvious
"oeliish inturests in the Outcome of this probe. Yet neither
¥IC questioned under ocath, and the report provides no record
©f tho questions asked.

Onliy three of the eight KEY . officials Mr. Phillip
‘cortzcted ~- Messrs. Marshall, Pallor and Hang == are

" ‘cignificant for ‘Applegace’'s allegaticns. Project Suparintendent

fiershall was not places under catk, althoush Applegate charced
hir with misallocation o2 funds aad mismanagemert, includ:ng
here and sutomobile repairs at the ratepayers' e:rense.
(r.ffidavit, at 4-5). Since Mr. Phillip provided no record

of guastions askad ancg topics raised, it is impossible ¢

- ecazliude whether those issues were covered by the interview.

BDoth Messrs. Mang and Palle= Played key roles in the
cizpate about faulty welds, ard bsth have a personal stake
ir zvoiding a full ®xposure of events at Zimmer. While
erzlo'ed a5 a PM racicgrapher, Eang had complainec to Applegate
thol UZI vas APProving welcs tnat Hang had rajecisd. €n
Fhillip epoke with Hang, he alrcady had taken a new Job with
TZI. Pellon was the man at thoe certer of the farulty weld
CCls.overey == he epproved the welés FM hag rejecszecd. By
£iTel’ Lecepting their Staterernts without question, -Mrc, Phillip
1:¥ v.ve furthared & fFuspaciec coverup of safe:sy delects at
Zimazr.  (Documentation for these allecations is available
Vy90 Tcquest, on tapes Mr, Arrlesate rmacde of conversations with
#.. pa~connel.) (“Applezate tapes"™)

Sclf-interest also is an issue in Phillip's contac:s
vith NS and PM officers, but acain he =eok NO SwWCIn Statemants.
LIS 225 FM's successor at the 'plant a=a a cormpezizor. RES
€2E4suents in a probe of welding problems uncovereal by PN
ridlomrrprars coulé de §3srect cn zrounds of conflict-ofe
ingazace, ‘ rn

Similarly, when Phillip care to Zimmexr PM alrcady had
lost itc raliography contract. It would be vaive not te
FrSF3ct thit PM Presidant Ernesrt ~lCrege's responses might
- kT tonpered by legitirate fears oF reprisal fror within a
© elozed nuclear industry. 1In face, Alcdredoe himself had
€Lizacterized nucle2r construcsis- 3 @ "closed industry” in
C tizid conversation with Mr. ~rrilegace. (Infra, at .
ir tha came conversation, Al€redse Informed hpplecate that
FI''s parent vorporation had oréered <he subsidiary to avo:id
ciiticitm of the Zimmer clant.due o ‘ears of inlustry
blzcidalling., Mr. Phillip was well awvare of Aldreldge's ears
2Ioul ppecking freely: Applecaczz Plaved the tape for Prillip.
(#.£Lidavit a2t 21-3.)



T /? fmun/

-13-

F D wmw

2hillip never contac:iad any sraftsmen or others afcrred
Jy Mr. Applecate, either d:irec:ly or throuch nis confidential
Tcports, Several of thesc :individuals have made staterenzs to
*Gi\7 -representatives. These stazezents and affidavits are
v/ » SThiliable with proper assurances of confidenviality anéd the
Lividuals permission,
: The significance of th-s cmission cannot be understated.
+ IZ ¥r, Phillip had bszhered szzaX wigh the lina cmplayees

uﬁo construc tbe pla“ _:a‘l*~’qc waqla have -earned the_-q,} ’
il lems at 2immer., Fo: inscance, &Rpiloyces

-c-c—red by Arplegate would have diccussed the 'ol.ow-nq
issyas, had Mr, Phillip cared to listen:

—~ c 1. K=I know;n,lv inssalled and ripped ous unsuitable
‘Z‘/__ ==in cteam relief piping, at an esctimzted labor cost of $£320,000.

2. 2000 pound fittinmus were
<

X stalled in 1979 on residue
‘nizd valves, although 5000 puund ing

S are rcjzlired.

2. A radicactive waste dra:n i

s clozzed with concrate
wiich carelessly was pouresd into the crairn.

4. A resicdue heoat vilve brove vhen a pipeficter
tumped into it “&ls-ﬂg new queszionsg abcocust the cualisty of

Esssl uged to: valves,

3. SQﬂsit;ve Sares On woi

iling sods eare possibly
{ix= ged through s 2zage at imnpre
s

. -
8r werperazixes, ard possidly
Sser papeswvork and labelling

icct through failur re to foliow
seQuiraments.

§. Argon cas valves for

. fiushing oxysen f{zom pipes
soutinely ere leZz cpen by zhe i craw, causing the aight crew
to be overcome by gas, a ypzoblerx 22out which CGIT Safety
Trecter Cummings eNIresssd clsinzcrest.

7. Prelabricazed pising receivied 4in 1977 has defective
1'glés, bus ecnstouss.en SUpUrviscss t2.2 eravs not Tt cepair
sk -bacauge the w3ilds awsre male cif-site,

8. At leas%t three scvrces =cntacted by Aszplecate
sonfizmed that an es:timated 20% 2f2 the plarnt's prefatricasted

L2058 ere defactive.

$. Engineering "desicns” routine.y are drawn afzer the

‘et ¢ conform wisth piping thas alrcady hes taer instaliec.

10. Shock=-abeorbing electrical cray hance*a sroviously
284 unsatisfacseozy are stiil unszic due =0 2iuley welds,
. 2lsectrdical cable trayes remain <angerously f3ll.
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11. Sand and mu2l chcke the fecdwater pumps and intake
fluss carrying makeup water to =he coeling tower, because of a
flav in the plant's design. Puayrs used o rectify the flaw
. Quigkly burn out.

.. 12. A design flaw in the heat exchanger contrel panel
Pirmitted an operator mistakenly to force 1200 pounds of

- Pressure through pipes only meant to hanmdle 300 pounds, ripping
the pipe and scaking electricians wich a hard Spray of water
that would have been radiocactive had the plant bcen in
elaration. ’

13. There have been periocds when there were no securicy
carveillance cameras during nuclear fuel deliveries to the .
Ziie, and perimeter security consisted for an extended period
ci only a four foot chickenwize “enca.

14. A lax attitude towar2 employee behavior was evidenced
‘b complete disregazd of drinking and druy use on the site,
tad routine hiring of temporary laborers prone to violence.

15, Employees fired for time cheating haéd been cheating
wich tha express approval cf management, and the only time
cienters fired were voczl and kacwiedgeable critics of plang

Q0% &nd mafezy.

£ 16. CGrE had warned FM manigerment *o silence tha radio-
- @7cphers at Zimmer, who vere criticizing CGit's consiscent
<iizreval of welds rejected by P,

17. Unien pipefitters and PM emcloyees have bean
datimidated by fear of uzilizy and industrywide reprisals
c'wuld they complain about QA practices.

: 18. A KEI employee has %“ept 2 detailed journal of safety
drzerds and incidents at Zimmer.

19. A commen "joke"™ among pipefitters at Zimner is that
iy will be undreds of miles away when the plans goes on
i.ne, due to their predictions of a disastrous accident.

Many of these charges suggest construction permit
vlolations which were common kaswledge among emplovees.
£7ua, CGLE and KEI nmay have violated n“RC raqQuirements thsat
liccnsees ro-ors deficiencies in safaty and construction
‘10 CPR $D.:5(2) (1) (L) anéd (4ii}. Phillip coulld have learngd

ve
-

of these ~5::5 ith a minimuxz of investigative aflore ang

4 premian . __calidentiality. In short, the probe was

coipplad .y ous lallure 0 1o0x behind the unsworn stazements
s AAnag . 1o roT2s2nsatives == nearly all of who= had
idensili . . -Licts-of-interest -- and to Question the

A3 knewledge., ¢

-
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Mr. Phillip's docurmcntary research and on-site
-inspections were egyally unimpressive. Tror Cxample, one of
the keys to Applegate’'s allezaticns is that the radiographers' -

- dnability to perform their jobs {ree from management

. .’tongtraints has tainted the Guality assurance program. Even

v/ %, Exr. Phillip fajled to loox ocyond tihe paperwork by perform-
L independent tescs Cr rediogragns on any ©f the pipes and
wvelAs in question. inscead, he relie2 on the documentaticn

v @n4 lnterpretations of cfficers az NZS, “GiE and KEZI, all

. whom have a clear financial s:zake in the vutcore of the probe.
GAD has criticizead the KRT for not Perforrming indcpendent

- Verifications, calling the Practice a barrier to assurances of
adeguate plant construction. =4D-72-80, at 10.)

' Mz, Phillip since has claizel that companies have

7 nbthing to gain from cheazing on Qiality Assurzance Paperwork,

" kince they risk cersure by the public and NRC 42 caughz. But
there is little risk of extosure waen an inveatizator ignores
Bist of the relavant witnesses and issues, and is satisfied
not to obtain indepencent verification of Managcrent assercions,
AS a result, the evidentiary onaissions constitute mismanagcment
tnd an abuse of authoraizy. Fursher, the omissions perpesiate
grosc waste.and a substantial and specific danger %o public
health or safety. (Supra, asz

Mr. Phillip 4id not even Stealdily pursue the limited
-dnvastigation he conduczed. Fe care to Zimmer after hcasing
tidzgas of safaty ceficiencies an: coverups. Yet after

v £viidiacing his investication ang Scnducting a Preliminary

- ¥eviz7, he left the situ for three weeks. (NRC kepore,
Covar Sheet.) The time JA2 cannot be justified. Three weeks
ic sufficient time to alter or cestroy Quality Assurance
fecords, to estabiish a "tarcty liaa" Tesponse cn kxey issues
erd 5 silence critics within %the SIcanization. As a result,
th2 iaterruption also Conscitutes mIsmanagement. (Supra,

Hr. Phillip's investigativa Tethodology was so Slaved
tkat hoth he and the N2C are 1n an incdefansible Pesiction. ‘o
&€}l JILC reports are Susceptible to =has evaluation, For
jaztineen, the South Texss Proiect investigation, releascd in
RZeil L9800, is an example of cetaile2 reporting on nearly
. 4dentical issuves as those ralsec at Zimmer =~ flaws in
‘quiality assurance, intinmidasion o2 CN staff, and management
com.lcity. U.S. Nuclear Reculazor’ Comnission Cf2ice of
Insz.ction and Enforcement fo- Region 1V. Report No. S0-458/
72-1% on the South Texas Nuclear Project (Final Review
Azzil 22, 1980). Thas probe inclucded indepandent jflelg
.Anvastigation. The irvestigatcrs resesarched broad issues as
211 oo narraw underlysins exanc-les. The investigatcrs listed
8ll izcues disclosed, arc, elicited confidential sworn Btate-
E<dtc. Phillip's effort was shodldy by compariscon, and a
disscrvice both to the Public and the NRC.
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I1XI. MISMANACEMENT, A3USE Cr AUTHORITY, AND PERPETUATING A
X SUBSTANTIAL AND SPECIFIC DANGER TO PUBLIC HIALTH OF
BAFETY, BY MR. PEILLIP, THROUGH IRACCURATE
INVESTICATIVE CONCLUSIONS.
~» - The flaws discussed above are only examples of the
- Subctandard quality of the NRC effort at Zimmer. A section~-
by=tection analysis reveals that M-. Philliz's repor: on
&pplegate’'s charges is packed with misquotations, misrerre-
- .omtations and faulty conclusions. Aas a result, the report as
a vhole fits the definition for all whistleblowing disclosure
. CRtecories except 'violation of law'.., (Supra, at
‘=« Fhillip's workproduct will only legitimize dangerous,
vacteful nuclear plant construction Practices.

A. Introductory Summary

" On March 3, 1980 Applegate met wich Phillip and N2
fnvestigazer Williamson. Applegatc and Phillip met again the
sLnt day. But the report's sumnary and "raasen for investiga-
ten® do not begin to sumrarize the contact Phillip had with
tie ®alleger.” The piping walld problem was only cne of more
“lian a dozen problems, and eazh was merely a symptom of
Cetiriorating safety practices threcughout the plant. As
éccgribed above (sucra, at the report is totally silent

4220t the charges Phlllip ignored for whatever reason.
- Fi_lagquantly, his summary of allegations and his disposizion
- it jacamplete and mislcaling.

Additionally, there are direct inaccuracies in the

- GrZary. For instance, Phill:p stated that the NRC becane
=iare of the allegations agains:t Zimmer after APrlegate called
. bn i3pruary 28. (NRC Report, at 3.) On shat date, Applegate
. 621led NRC Chairman Ahearne. In fact, however, the process
hid b2gun tvo waaks earlier on February 15, whea Applegaze
cellad Inspection and Audit Director James Cummings to lodge
hic claims. Mr. Applegate called Cummings several mora timas
Lefexa giving up in fruestratica ans contacting the Chairman.
tir2 ralevent telaphone bill feor Mr. ‘Applegate's residance

ic dstoched as =xhibie 8.) Mr. Cummings received informaticn
which he apparently sat on.

3inilarly, Mr. Phillip cescribes the alloger as a

private investigator brought in by CGLE to Probe “"tima2 card .

. XAding by site persconncl.” (NAC Rzport, at 6.) Bu= ru3l2jate
‘& not only hired to document time Padding == his m’ ;- -4 ‘a3
to find "any possibiliey o misconduces on the pare ~. “weaa
involvad-4in the construction of the plant.” (Suzry, 1
Phillip refused to recognize the broad bisa of AS21 " %"
VOrR at Zimmer, thereby undercuitsing tho Lasis foe :
r2liadility of his evidance.
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. In the same vein, the report asserts that Applegatce
screaned and played “parts of the tapes” ¢or Phillip on March 3.
That i3 simply inaccurate. Mr. Asplegate provided all of

nis ovidence to tha NRC investizators. 1t was Phillip who
exslndzd sections, without explaining his redsons to Applegate
at Cle tiza. (Affidavit at 13.) The coarse Quality of the
tzpu3 might have created difficulties far Mr. Phillip:r they
vere mede surrepticiously with zhna use of a concealed body
reco=nr in_some instances. But Phillip could have arranged
tre nscessary audio work O improve the gquality. Applesate
hirsel? kas undertaken this task, with favorable resules. In
e rc z=nable probe of alleged coercion and coverup, thesz
tund coaversations woeulz have bcen invaluable. But Mr.
F3itlip squandered this vital evidence.

B. Findings

pr. Phillip invasticated thrce narrow issues in the
2gplagate disclosure:

1. Defective welds in safesy-rclated systcms have been
accepted, among %han were we'ds CY606, dR42 and X81l.

‘2. Five defective welds were identified in prefabricated.
pizing kut the pipes were accepted and installed in a
gafacy~-related system.

3, The manner in wkich safety~ralated instzlled pizing
vas flushed was inadéquate ané a scheduled six-waex
flush was reducec to twe weeks.

(NPC. Report, at 3.) We will ecxamine his analysis on
_c:ch izsue,

1. Allegation k1.

Mr. Phillip eoncluded <hat Allezation #1 was not
- gubstantiated DV hisz investigat:ieon. Phillip's characterization,

. powaver, is misleading. -Accectanca® ic.a trade term mearing

‘- #inal cpproval. Applecgate charged that unacceptible welds
wvaray installed at zimmes, Aesplize the yvadiogranhz-s' indcpendent
:hcqnnenaations to reject them. (nffidavit, at 7.}

In fact, Mr. Phillip's ia-31ilad analysis sucports Nr.

Applegate’s charge. The iLnv ;c-::::ion revealed *unresolved
digerzpanciess” in the recordi ™ ::- 1Ll three welds., The welds
vare installed despite thez. -, :3%.208, some of which remain

unresolvad a2£fter four y2ar.. r+ . Ia=ort, at 8.)



. Mz, PRillip went beyond incarsistent argumentation and
ennclysions, however, The investigation was shallow, This
Guperficiality is illustrated oY his analysis of the welds
. in grestion. Me failecd to test any of the welds incependantly,
Sespite charges that the recoras he examined were misleading
£22 poasibly fraudulent. (7*ficevie, as 8.) He took NES'
~raluations of the records ac face value, daspite the
2006ibilicy of conflict-of-interest. (NRC Report at 7-8,
ar-ra at On this questicrable basis and a §pPot check
0= CasE's own records, Phillip irnferred zhas PM's performance
-T2y hava been substancdard anc that the utility may have rejected
1-¥0 wolds zs unsafe than did the PM radiographers. 1In face,
vl.rajected approximately 393 n? rhe 7immer welds, &y U.ee
VITI3 the industry average. (Fertsgaard interview.)

' ‘In one instance, Mr. Phillio wag content esimply e=
. rlrrnden an allegation rather than to learn the truth. A
‘g2tdre w3l waa Ledivd il Cornirete and Ssicly cug up
T T20sirs. Instoad of reselvins lhe uucu&%j?l_:% MI.
+.i11i> dropped the issue. (RC =eport, at .

5 The conclusions Mr. Philliz drew on Allegqation ¢1 wara
ircosplecae, ror instance, he repartad "urresolved discropancies
‘T _ths records for welds HR3i2 anc CYS06. (I¢., ac 8,)
125Cstonately, tae Teport stops with this tancalizing hins.:
%21d ¥311 had been found defectiva in 1977 and replacca with
vl1d [316. But the new weld “eVer was radiographeld after

“om fa22ir, and Mr. Fiillip choze noc to® pursue tha issue

3 R (Id.)

B 8

On another level, emslovees charged that records mighe
b2 uaraliable because KET pPressured the radiographers te rush
iio m-raye and perform tha tests under imperfect conditions.
Y In ®recsuze to produce” wcs liZely to Produce low-gqualisy
rédiography. A KEI off:icial's ~valaztion of PM confirmed
tL3 adntractor's a*titude: "lWle had lots of welds that needed
i~r2'ing, but Peabody was ... slowing down Production.™ (KL
Vied ZPresiduent for Construcszeon an2 Field OCperations, Don
£721%27g, quotad in Ferrsgears intesviev.) Phillip never
<I2137ed the underlying relazionsaip between this Produceion
[-302300 2nd intimidation of rhe radioyraphers. APrazently
ke ™3 naot interested in the NRC requirement that Quality
frcsuzzcnca shall be free fro-m €ost and production pressuyres.
JC ©} S0, Appandix B, Criter:or I. '

1 short, Mr, Phillip GisTegarcded the GAO advice te go
. bsy2-5 tha “paperwork® 9PFroach to resolving caZety digputes
£ 5 = "'t >lants. Even on the Peéperwork level, he failed
tS -0y his choice 0f NES' ins TPretation over PM's
iriciil lilings. ThLs arbitrarcy azproaech to exonerasion is
iz 2 Protect the publi¢ health ana Jalacy.

| e

»

t e, .
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2. Allegation 3.

. ¥r, Phillip reported that the alleger identified five
defective welds in pPrefabricatced Piping (NRC Report, at 10.),
Put Applegate’s charge againsc tre plant's Prefabricated Piping
.¥as {ar more Sweeping. He merely had identified Zive welcs
8% ezmples of more broad-based allesaticns. He haad pPassed
~&l3zy the employees'’ estimnate that about 20% of the
praiibricatad Piping conzains defective welds. (affidavie,

- 4% $.) PFurther, he reported that KE policy forbids repairing
" 137 daf2cts even after radiographic.detection. (Hertsgaard
iriiiview.)

~ . _The factual background highlights the seriocusness of
3 rllagation. The incident in gueoseion Occurred late in the
-evoning of July 3, 1979 -- not in October, as Phillip erroneously
Fipacted (NRC Fepare, at 10.) A Shipment of Pullman Kellogg
‘PL3isg was received impropesly afsar business ang Selivery hours.
Coutziry to standara Frocecure, the pipe spools wer=s rolled
0 tl3 Pullman truck and fell to the ground. PM was
inrrrected o X=ray the pipes to ascerzain the darags. The
Talllsraphers learned that the dzop hadn'e damagecd the Piping.
=eTax, the PM X-rays showed that the crefabricated Piping
W3 Cafoctive on arrival. (AZfidavie, ac 8.)

KEI dirregarded the finding and installed the pipinc in
" *An in Stecm Raliac System, a ericical safeguaré. 2In
<IZTLLTICT, REI offered two reasons for ignoring Px's X-rays:
(31 “l's instructions were "tS check the pives but not the
(IACT.®  (emphasiz added) (NRC Report, ax 10.)  (2) Pullman's
I7"=tion sheats showed the Pipes were acceptable before

oi‘;.‘.:":nt. (Id.) 1In other words, »x was ignored because it
" oL tha initTative to €xpose inaccurate records.

Whern Mr. Phillip investicated the chaige, he merely
leckz2 at Pi's test resulcs and Pullman's Q3 reccrds (1d,,a: 11),
<0 4ll-3dvised Strategy given each partyv's stake in the
~uecs=4ings. Purther, he didn't even éisclose hoth sicdes of

*dre 2iderwork. The reporet includes Pullmzn’ stamp of
L0 L3moval (3R Report, Exhibit D.), but 1 .. sn't
cLrtaia the documents with PlM's original fin « Either

¥r. Fhillip arbitrarily omitted key evidence . - abused hig
authority in tha pProcess, or the reco-ds are lost ard the
utilicy viclated the terms of its license. 3IPS-1, FsSaAR
17.6.1.1, 17.1.17 (1978) .

: A3 & rasult of his Probe, Phillis #oyung CCsE-4in -
neec: sliance with 10 CFR 50, Aprencix B2, Criterion XV, Zor
reltazing-the pipes and nos usiag "heié tags.® But the
crifcize suggests rhat mome than a minor paperwork violarion
Ves ivolved., Phillip discovered that the pipas wera ral-ags
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.

'-é.’f‘.e: the Q\ man fels “some pressure . .« from construction to

*: the spcol pieces feleased.” (NI Report, ac 13.) Furthez,
&3 tnnamed CG4E official (who now denies involvement wish the
incldont) ordered the Qa Pocurent Centrol Supervisor to alter

e Tnconformance report and thereby free the Piping for

Anatrllation before it was declared acceptable. (NRKC Report,

l‘::x:.bit M.)

Surely this f£inding raised sericus guestions abcut the

' inteority of the Qa Program at Zimmer., It should have sparked
. @ rere {intensive irwcst:qatior.. Sut Mr. Phillip was content ¢o

CzZzlude his work by confirming the obvious papeiwork Viclatien.
2 ¥ziled to report the nature cf the pressure exerted on the
VStCiSuseman, or by whom it was exerted. He also failed to
L. the handling of this incident to an analysis of
i=cizidation and coereion 33aiast PM. (Infra, at By
f2iling to pursue this lecad, mr. Philiip a!lectivaly avoided
izvrocigating the whole QA organizatien at Zimmeyr,

< N\

P4 later reinspacted the sare set of Prefabricated
rip~2 at Phillip's regquest. This time the radicgraghers ...
S-tItodly agreed with the NES April 28, 1980 tests. (NRC
RZ=ze, at 13.) However, Mr, PRillip knew or should have
7. n thas the allegation on orefabricated Piping was based
€=z .= interpretation dispute hezweer PM, who x=rayed the wvelds
Sl rejactad them, ang Pullmarn, vhe shipped the Pipes under

- ¢ Ar corporaticn's seal of apprevel. Mr. Phillip also knew

X

v % %01 by then hal been firgs ard w2s under intense Pressure . .
=1 ix7in silent. Phillip even heard Eznest Alcredge, Pr's
sridant, characterize Pullaan &8s another "silencer in the
“rtdzar indusery.” (Transcript cf tape recording of May 6,
Z.CG conversation batween Thcoas Applegate and Ernest Aldredge,
43 2, attached as Exhibie ) {"Aldredge transcript®)

ST iza chese conditions, Mr. PAlllip accepzed without
Thiilication PH's ghifs to the Susciciously €onciliatory

.= Zikisn thot nothing truly hacd been vrong.

3. Allegation &3,

T™i3 allegation Protests ~ sho:“t'c{aé from six weeks to

' two in tae flushing, or cleanizng, procedure for Piping,

2iLi1lip reported that the crew fsreman on the flush took

rArClit far shortening the time Pericd. (LRC Reporet, at 9.)
. 2024X11p doers not reveal, however, that the forezin who was
e1in ¢o accomplish a job ir less time than -1; Xrectad”

- €D interviaws wieh ANONYmSUl rLisavis oo,

b -

(Id.} in fact had guits his job, aftar four {153 1t Zimmer,
i ;vetast over shis Shortcut. It geems tha “+-1m1a removed
& pile of muck by nana immediatcly after th2 cipin: Nad been
*Zlveched.® After damonstrating the failuzr z "t rorscue,
tis foraman quit in @isgust. (Docu=msnzis: -- : » 2938
thrcigh Applegate tape recordirvy a2 =ra- ~ from



" By May 1980, when Mr. Phillip conducted his investigation,
the flushing procedure had been judged substancard twice
eince Jenuary 1979. (NRC Report, at 9.) Phillip's curious

“eicin in the genaral summary’ that "problems in this area have
“oen {dentified and resolved” (Id., at ) was generous, to
‘8 the least. When the Feporc wvas filed in July 1lvyso,
CULE'e noncompliance had been excusad for 16 months. Phillsp
Yy enperently decided that the alleyatian naed not be pursued,
brzrvoca retesting tentatively was set for Surmer 1980. (12.)
. Sirce CCLE had been unable to pass an incpaceion for se lens,
©o€% £ Rinimun Phillip should have recommended that the NRC
conitor the summer flushing procedure.

4. Additional Allegations,

) Thesa a’legations focus on the harassment and retaliation
ci't’net M, raferred to above on May 6, 1580, subseguent to
L3210 BR2 visits to Zimner. Applecate recorded conversations
v )itk thrao individuals fram Piy management. PM had been
Mlrrm off* a job for the firat time in its corporate
1Liz¢ory. In tha taped conversactions, PM officials, including
“..lliredge, confirmed that the radiographers had been fired
V ioe pushing too hard on safezy violations. NMr. Aldrodge also
ceefirmed a break-in and theft of quality control records at -
L5030 sreiler, Most significantly, Aldredge emphasized that
V' 1..€3:14 not eriticize the atilicy publiely, or PM would be
Lilrelisz1led witnin & month.

.
-

, In fzct, Aldredce was concerned that his company might
s ¢éziven to bankruptey if it Gtodd up to the utility,
* aidérzdee transeript, at 1-3,)

Alter listening to this taped conversaticn, Mr. Phillip
-2 with Aldradge. Aldrodge now found notrhing uronz. He
'S8 Lh2t his firm ha2 not been forced to ac=ept faulty
2. Of course, contrary to Phillip's characserization, M-.
S h333%a d4d not =lzim that PM Was Zressured o accept bad

(§ g
.‘\
4

1=rg 1y

f

- (Ff€.,» at ) PRather, he chargac that PM was baing
ZTY'ce tO ramain silens about all the overricdes of the
37*cphers' rejections.

LA I A I

it

$
i
L
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T

: . - aldredge’s contradiction with tha earlier tape wvas
Cpreficible. In the taps Aldredge explained why he had te deny
4T°C IiX end CGLE had eppliad improper pressure to cbtain
QURLliL rrsurance reccrds, for ey #le. But Mr. Phillip
© TTTLNd the shift in ~ssiticn at face value in the report.

If there wers - .5+, a time~line chronicle to PM's
€42zl roaths at Zivmas-s -:v--1l3 how Phillip's "see no evil”
eéaclurion ovarleok:c =% L. lcus:



l. December-Junuary 1920: Aprplegate tapes conversations
with Discficccras and radioeraplivss wiv Lell Llw Wiet PM lLies

boen threatened with loss of centrasz: unless they stop
erzlzining about corporate acceptance of faulty welds,
(l.polegate tapes.) .

. 2. Jsnuary 1980: There is a mysterious breakin at
" .ehe PV traller on the site, and records of controversial
Eulés are pilfered. (Aldredge tapge, at 3.)

P 3. Nirch 1, 1580: PM receives notice of contrace
- terT.axtion. The company has never lost a contract befnre.
(JLisdlscvie, at 17.)

‘ €. April 1, 1980: PM leaves the Zimmer site, returning
L1l zecords to KEI during an unceremoniocus and hurried
trzacfeor of data. Aldredge later characterized the docunents
treocfer as “the fastest transferring of data I can recall."”
w.iradge transcript, at 3.)

S. 2pril 7-8, 30, May 1-2, 1980: NRC reviews records
Lt Zitmer and speaks with management. (NRC Report.)

~S. May 6, 1980: Applegate records conversations with
AlVPrasident Aldredge and two other PM managers. The PM

- A..Zatives clearly acknowledge the coercive nature of the

sriutery as the reason for the firm's silence throughout the

iiTistigaticn. (Rldredge tramscript, at l-3.)
7. Mey 8, 19€0: Applegate contacts Phillip with new

¢viczoce of coverup and coercion. APplegate plays the tapes
s only days before. (Afficavie, at 22.)

7. May 20, 1%80: Phillip conzacts the individual
€ o2iives who ware recorded on May'i. They deny being
ficiZ.ated to approve bad welds. (NRS Report, at 15.)

Zf this chronology and Aldradgze's admissions werae not
(T°"=3, Applegate zlso provided tapes by KEI and PV enployees
¢ "vriating she threats. The conversations took Place before
I."vzs Zired. 1In fect, the workers predicted “he reprisa.s

" =7 aseurred. OM workers had been 0ld by t! T QA
" CrpITvisor to "do what we were told when we we.. 1d to do ir"*

. €T th1y vould lose thair jobs. (Ap>legate tapes.; Mr, Phiilip
=232 o4 we acknowledge the svidewuue in hise rfesporet.

.- On Phillip'e suggestion, Aprlergate Played the May 6
fxmez for Thillip and Mr. Buckley vl the Chicagu rel office.
L. 38D reperts that Buckley conzluded the tapes "did not
1...%T %o him to be evidence of eriminality.® (NRC Report, at 14.!
riiter,Buckley's memory of the meezing conflicts with faillip's
"7=uat. Buckley since has explainaes that he felt himsel®
Lizppropriate arbiter of this dispuse, (September 16, 1580
"eTition b2cween GA? staff assic-ant Rachel Bellis and

s lcy . )



".!f,‘.i'l:..'.p'c characterizetion of Buckley's response elso conflicts
with ‘the public record of the meeting. On the recora, Buckley
‘EIZtad tha:. the FBI might investigate and Prosecute if re-

V’ Quesind by the NRC. vGlordano, *FRY sShifes Charges to NRC,*

% é!:j_n_ndtl tnguircr. May 9, 1980.) phillip impropesly

. T ISTVE Buc *Y 8 evaluation as the final rejection of the

e Lyaman ellegation. In fact, Buckley was Stating that the
- FEZ 1*n:12 have to do its job before he could do his.

Y RITICATION STUDY

Due to the sericus nature of Mr, Applecate's charges,

-+ C37 conducted an unusuvally thorough verification study to

‘Coiruaine the reliability and Accuracy of his disclosure,

" Ao Cnforcemens efficials fiuw the local to the national level
L confirmed Applegate's Credibility as an investigarer,
Jaz ist» and reporters wno COnzucted their own Verification
reslow of Nx., ApPplegate’s iniiiel chiazges have confirmed
‘€he nocuracy of his facsg. GAP hac comduetsas numerous

€l lontial {nverviews with Zimmer employeaes who corroboratesd

"fecey . behind the charges, Mr. Aprlegate's landlady even has

. Eo3llrzmed that she anc Mr. Applegate have bee: threatened

LTy hysieal violence. Finally, M-, APPlegate himsels bas
F2o7ided more tho: endugh facts ans supporting evidonce =- ’
- o Tecordings, investigative field reports, sworn Statements
== 3 orable a Ireasonable person *o cornclude that these

=7icus chargas are accurate. .

- CAP does not undertake Pernarsnt representation of any
. eli=e+ %afore receiving epprcval frem its “histleblower

" L2%icw Panel. ®he Panel i% €omposed ©f two well-known govern-
| @It inhistledblowers, Dr. Pred Greenhut and Dr. Tony Morris;

. ’

< sMhlde Antorest attorney, Andra Oakes, Esqg.; and a former
Li3ictrator of GA?, Ms. Marjorie Bernard. On Movember 20,
12549 tha Revievw Panel unanimeusly concluded that MT. Applcgue'l
ehres-aie-based on 2 reasonabie pelier, ang approvea Gir'y
BoEXN T rmtation and @alleod for a f£.11) ~uvestlyutlion of his
£l.iutdens, B

LA L

In our opinion, the citiszers ©f Cincinnati are stil)
"WILEIng for the NRC to do its job. 2In & month's undercover
- Jpplegate was able to fina wicdescale thefe, drunkenness,
Elomi market operations, widescale faulty Piping in key Bafety
O0734ns, fire hazards and brutal retaliation againsge the most
guiity-consecious employees a: ihe plant. In approximately a
T3t verification study,.GAP was able to confirm Mr,
‘R32Incate's assertion that his disclosyre represents only the
t}: of the ice.burg == there may be over a dozen additional
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nfcty dofects at Zirmer that threaten the public. In shert,

F=. 22plegate’s prediction thas Zimmer is "another Three Mile
_waldsiag to occur” (Affidavit, at 24) may be frighteningly
- TecLCate.

_ By‘ecntrast, Mr. Phillip’'s approach to his task served
4o guntain the scandal, rather

than uncover the full story.
Centzary to GAO guidelines, Phillip

"investigatcd® by asking
rantTwwont for its cide ©f the stcry and then accaepting the
donials nearly at face value.

Phillip even igncreé the
brl: of the evidence Applegate provided. at the start of the
LEesa. -

.

oy The results weras predictable. With all the rescuzces
¢ =1y U.S. government, Mr. Philli

P wWas only able to find a
- £iz7le paperwork violaticn. His investi

gation and report
4IT & caricature of effective regulation. Unfortunasely,

the
S=R2 is on the citizens of Onio.

Raspectfully submitted, .

Rachel Bellis
Stazf Assistant

Thomas Devine
> Associate Director

Louis Clark
Director
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MEMORANDUM FOR: Dudley Thompson, Executive Officer for Operations
Support, IE

FROM: Jares G. Keppler, Director

SUBJECT: ERRONEOUS STATEMENTS FROVIDED BY APPLICANT
AT ZIMMER ACRS SUBCOMMITTEE MEETING (AITS F30488H6)

Enclosed for your information and action is a suzmary statement
relative to erroneous information provided by Cincinnati Gas and
Electric Company to the ACRS during an ACRS Subcormittee Meeting on
February 27, 1979. As we view it, the following points are pertinent:

1. The applicant clearly made false statements to the ACRS Subcommittee.
After agreeing with NRC inspectors that this information was
incorrect, the applicant failed to correct the false information
during the subsequent ACRS Full Committee Meeting after indicating

he would do so.

2. ACRS meetings do not involve sworn or notarized testicony. While
we consider misleading the ACRS to be a matter of serious concerm,
we question our enforcement capabilities in this regard.

3. The applicant is meeting the minimum staffing requirements outlined
in ANSI 18.1. The misinformation relates to commitments over and
above these minimum staffing requirements.

Consistent with the above, we have the following recommendations and
questions:

1. ELD, ASLB and ACRS should be informed of this matter (NRR was
informed prior to the ACRS Full Committee Meeting).

2. An evaluation should be made as to whether this misinformation
constitutes "material false statements.”
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3. We have not pursued with licensee management why they did not
clarify the misinformation at the Full Comnmirttee Meeting. Should
ve confront management as to why the false statements wveren't
corrected? Should we conduct an official investigation including

signed statements?

1f you desire further {nformation relative to this matter, please
contact me.

Chalie L. Noelos

é“.hnn G. Keppler
™ rector

Enclosure:
As stated

cec w/encl:
N. C. Moseley, IE
H. D. Thormburg, IE



STATCMENT OF FACTS REGARDING ERRONEOUS INFOFMATION
IVEN BY APPLICANT AT ZIMMER ACRS SLBCOMMITTEE MEETING

P

The Advisory Cormittee on Reactor Safeguards (ACRS) held a subcommittee
meeting on February 27, 1979 to review the application of the Cincinnati
Gas and Electric Company (CGAE) for a license to operate the Wm. H.
Zizmer Nuclear Power Statior, Unit 1. During the course of this meeting,
the Station Superintendent, in response tn gquestions from the ACRS,
provided information on the capability of the utility to provide adegquate
back-up personnel for key positions in the event of a resignation,

prolonged illaess, etc.

It wvas stated that CGAE is now developing the back-up capability within
the staff by designating alternate mezbers of their station technical
staff to act as backup to maintenance, operations, and other key
eecond-line supervisory positions. This was being done to avoid a
situation similar to one they had recently experienced --- loss of the
maintenance supervisor who they have had difficulty replacing. According
to CGAE, these designated perscnnel would have the same training as the
prizary personnel, but not necessarily the immediate experience.
Individuals are assigned on a one-to-one relationship as a second-line
assistant to the principal, with no other function. The applicant noted
that, while this capability is being provided, they had not committed to
these actions with the NRC staff.

In the course of reviewing the applicant's program for Preoperational
Testing, NRC inspectors had expressed concerns regarding the adequacy
of station staffing and, because of these concerns, have followed the
status of station staffing closely over the past year. The applicant's
statements at the ACRS Subcommittee Meeting appeared to be contrary to

our knowledge of the station staffing.

As a result of these apparent contradictions, these statements were
discussed with the Station Superintendent during an inspection the

week following the ACRS Subcommittee Meeting. The station superintendent
stated that there was presently no formal staff contingency plan as
described at the Subcommittee Meeting. The station superintendent

stated that he would discuss clarification of these statements with

his management prior to the ACRS Full Committee Meeting. At the Full
Committee Meeting on March 9, 1979, however, the applicant provided

no clarification of his earlier statements with regard to staffing.
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MEMORANDUM FOR: James G. Keppler, Director, RIII

FROM: Dudley Thompson, Executive Officer for Operations
Support, IE
SUBJECT: APPARENT FALSE STATEMENTS BY APPLICANT AT ZIMMER

ACRS SUBCOMMITTEE MEETING (AITS F30488H6)

In your menorandum of April 10, 1979, (enclosed) you advised IL:HQ
that the Zimmer station superintendent had apparently provided false
or erroneous information to the NRC - initially to an ACRS Subcommittee
meeting on February 27, 1979, and subsequently to an ACRS Full Com-
mittee meeting on March 9, 1979. We understand that an NRC inspector
was present during both ACRS meetings and that transcripts of both
proceedings are available to you. We also understand that the station
superintendent, Zimmer Nuclear Power Station, when interviewed during
an inspection in early March 1979, admitted that the information
provided the ACRS Subcomnittee was untrue, indicated that it would

be coirected at the Full Comnittee meeting, but failed to do so.

The foregoing was discussed with Mr. Charles A. Barth, Attorney,
Hearing Division, ELD on April 30, 1579 who has been involved with
the licensing hearings regarding Zimmer. Mr. Barth feels that an
investigation of this matter is clearly warranted. Barth pointed
out that not only does it raise some question regarding the accuracy
of information provided NRC by the applicant, but that the issue
involved - the general topic of operator qualification - is of
particular interest to the NRC. He further recommended that ASLB,
ACRS and KRR be advised both of the content of your memorandum and -
receive copies of your report of investigation. This matter was
2also discussed with Mr. Roger Fortuna, OIA, on April 30, 1979, who
indicated that his Office would review your report for possible
evidence of criminality such as violation of 18 USC 1001. 2

We share Mr. Barth's opinion and recommend that RIII conduct a full
investigation of this matter. Signed statements should be obtained
from the NRC inspectors who attended the ACRS meetings and those

who interviewed the station superintendent during the inspection
where his ACRS testimony was discussed. The interview of the station
superintendent should, if possible, result in a written statement
from him describing both his rezson and motivation for making the

A->
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statement. Upon completion of your investigation, we will take
- care of providing copies of your report to interested offices at

Headquarters.

The above information was discussed with Chuck Norelius on May 1,
1979. Please fed free to contact either Bill Ward or Pete Bacf
of my staff if you need any additional information.

Execufive Officer for
Operations Support, IE

Enclosure:
Memo JGKeppler to DThompson

dtd 4/10/79

cc w/enclosure:

C. A. Barth, ELD

R. A. Fortuna. OIA
G. R. Klingler, ROI
N. C. Moseley, ROl
H. D. Thornburg, RCI
J. R. Yore, ASLB

M. W. Carbon, ACRS
H. R. Denton, NRR

o
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THE CINCINNATI GAS & ELECTRIC COMPANY e g T T

CINCINNATI OO 42200

May 18, 1979

CE. A BOCROMANN
L PR DEwY taL it ING

James G. Keppler

Director

United States Nuclear Regulatory Commission
Region 11I

799 Rocsevelt Road

Gien Ellyn, Illinois 60137

Dear Mr. Keppler:

I am writing you concerning our telephone conversation of May
14 during which you indicated that Region III wished to interview
some of our people further with regard to certain statements made
to the Advisory Committee on Rea-tor Safeguards (ACRS). These
statements apparently concerned our staffing plan and some con-
flict between the statements made and our actuval staffing inten-
tions. Obviously, I was guite concerned and locked into the
matter promptly. The facts in this matter from our standpoint are

as follows:

Following the subcommittee meeting, Mr. Harpster, your
inspector, along with his supervisor, Mr. Warnick, telephoned Mr.
James R. Schott, our plant superintendert, and voiced his feelings
to the effect that CG&E's plans with respect to backup personnel
should be clarified at the full ACRS meeting. Mr. Schott advised
Mr. Harpster that he had not seen the transcript but indicated
that he had not tried to mislead anyone with his testimony.

After Mr. Harpster's call to Mr. Schott, we reviewed the
transcript of the ACRS subcommittee meeting of February 27 and
concluded that we agreed with Mr. Schott's testimony concerning
backup capability. Apparently any problem stems from the discus-
sion of backup to operating personnel between Subcommittee
Chairman Bender and Mr. Schott. 1In essence, Mr. Bender was trying
to assure himself that adequate backup would exist for each key
supervisor. The maintenance supervisor was used as the example in
the discussion which was prompted in part by the fact that our
former maintenance supervisor had resigned.

WwSat Mr. Schott stated was that backup capability would be
assured at the second line supervisory level &nd would be full
time. Our intention is to have a dedicated backup for each of the
following sections: operating, maintenance, I & C, rad-chem,
technical, and training. It was not our intention, however, to

y 211978
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necessarily give these backup personnel the title of *Assistant”
per se.

Both CGSE and Mr. Schott personally believe that our inten-
tions were clarified at the full committee meeting by describing
the roles of the maintenance engineer and the other supervisors,
including their support. This was done through the use of a view
graph and Xerox copies of the plant organization chart which were
distributed to members of the committee. It was not until your
call that anyone at CG&E had knowledge that this matter had not
been fully resolved to Mr. Barpster's satisfaction.

1 hope this letter now resolves this matter to the satis-
faction of Region III. However, in the event you wish to discuss
the subject further with our personnel, we will be pleased to
cooperate. As you know, the pre-hearing conferences are scheduled
for May 21-23 with the evidentiary hearing scheduled to begin on
June 19. For this reason, timely resolution of this apparent
misunderstanding is essential.

Very truly yours,

E. A. Borgmann
Senior Vice-President



