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legal liability could be Imposed upon Kerr-McGee, as a customer of
Envirocare, notwithstanding the fact that Envirocare was specifically
licensed to receive and dispose of such materials,

Such speculative Injury, contingent upon numerous remote actions
which are not the subject of this proceeding, Jdo not constitute injury

in fact, As was stated in Washingtorn Public Power ..pply System (WPPSS

Nuclear Project, Nos. 3 and 5), LBP-75.2, | NRC 21, 33 (I1975)
Here, the petitioner alleges only the
possibility of economic injury, which  depends,
in turn, wupon the  happening of such future
event which may or may not ultimately
OCCUT vuas Such  allegations are  insuflicient
to support standing.

Not only is Kerr-McGee's asserted interest and injury to,
speculative, but its asserted interest amounts to no more than &
generalized grievance, Kerr-McGee is not now a customer of Envirocare
and wil'! not become a customer unless Envirocare Is properly licensed
here and Kerr-McGee later chooses to or is ordered to ship its wastes
to Envirocare. If Kerr-McGee can establish standing based only upon
its general concern for future liability, then every generator of
byproduct material or low-level redioactive waste would have standing
to intervene in every licensing proceeding relating to any disposal
facility, The NRC has never recognized such unlimited standing.

It has been established in Commission practice (at
a "generalized grievance" shared in substantially
equal measure by all or a large class of citizens
will not result in a distinct and palpable harm
sullicient to support standing,

Metropolitan Edison Co., (Three Mile Island Nuclear
tation, Unit No. |J DLI-83.25, I8 NRC 327, 333
(1983).

Finally, even if it 's conceded, for the purpose of argument, that

Kerr-McGee's concern for future liability does rise to the level of an
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injury in  fact, that injury falls outside the zone of Iinterests
protected by the statutes which govern this proceeding, thus failing

the second test for standing. Portland General Electric Company,

supra, 4 NRC at 610,

In Virginia Electric and Power Company (North Anna Power Station,

Units | and 2), ALAB-342, 4 NRC 9& (1976), the petitioner, Sun Ship,
sought party status on the basis of its concern that, if the facility
were licensed and an accident later occurred because of the failure of
components manufactured by Sun Ship, Sun Ship might suffer damage to
its reputation as well as personal injury and property damage
liability, 4 NRC at 102, The Licensing Appeal Board rejected this
claimed basis for sianding.

.Sun Siip's asserted "concern" for the safety of

the facility stems entirely from its interest in

protecting its business reputation and avoiding

possible damage claims. But we have been pointed

to nothing in the terms or legislative hisrory of

the Atomic Energy Act which might provide even a

wobbly underpinning for a suggestion that the

statutory health and safety provisions had - -

even as a secondary purpose - - furtherance of an

interest of that character,

4 NRC at 105-106 (footnotes omitted),

Therefore, Kerr-McGee's ‘"concern" regarding potential future
liability is insufficient to confer standing upon Kerr-McGee in this
proceeding. Keir-McGee's asserted injury is too speculative, s
contingent upon events unrelated to this licensing proceeding, is too
generalized and falls outside the zone of interests to be protected by
the governing statutes,

Kerr-McGee's second asserted economic interest, that it would be
more expensive to ship the West Chicago thorium wastes to Envirocare's
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facility in Utah as compared to on-site disposal, is similarly
inadequate to confer standing.

Again, it must be emphasized that this proceeding will not
consider, let alone determine, whether or not Kerr-McGee should
transport the West Chicago wastes to Envirocare for disposal, Whether
Kerr-McGee will be permitted to proceed wit its proposed on-site
disposal or will be directed to consider other methods of disposal s
the subject of several separate, currently pending administrative and
judicial proceedings. This proceeding will determine only whether or
not Envirocare will be licensed to receive byproduct materials from
oiner persons for disposal, and Envirocare will pursue its application
for a license regardless of the outcome of Kerr-McGee's efforts to
obtain approval for its on-site disposal plan.

Clearly, Envirocare's facility could be licensed, operated for a
period of years and ultimately closed without ever causing any impact
on Kerr-MéGee's ‘nterests, Kerr-McGee will be affected only if the
State of lllinois or NRC later orders Kerr-McGee to dispose of its West
Chicago thorium wastes at some site other than the mill site, and only
if Envirocare is ultimately selected as the disposal site.

Because the economic injury which Kerr-McGee asserts will flow not
from the NRC's action in s licensing proceeding but from a separate
decision by the State of Illinois or NRC in independent proceedings,
Kerr-McGee has failed to demonstrate the first criterion for standing,
injury in fact "from the action involved," that being the licensing of

Envirocare, Portland General Electric Company, supra, 4 NRC at 610,

Further, even if it is accepted, for the purposes of argument
here, that Kerr-McGee's asserted economic injury will flow directly
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from licensing of the Envirocare facility, Kerr-McGee's claim for
standing still fails because the asserted injury i$ not within the zone
of interests protected by the governing statutes:

(It is now settled that an interest which s
purely economic in character does not confer
standing to intervene under the Atomic Energy Act;
nor is threatened economic harm sufficient to
invoke the National Environmental Policy Act unless
(as is not alleged here) that harm "will or may be
occasioned by the impact that the Federal action
under consideration would or might have upen the
environment,"

Houston Lighting and Power Company (Allens Creek Nuclear

Generation Station, Unit 1), ALAB-%82, || NRC 739, 242 (1980) see also

Tennessee Valley Authority (Watt. Rar Nuclear Plant, Units 1 and 2),

ALAB-413, 5 NRC 1418, 1421 (1977) Washingto. Pub'.c Power Supply

System, supra, | NRC at 35, Fer example, a com.'erical fisherman may
have standing as a result of economic injuries caused by the
destruction of stocks of fish due to the environmental impact of the

proposed action, Washington Puolic Power Supply System, | NRC at

35.36,

Here, there is no pretense that Kerr-McGee's asserted economic
injury will flow from any environmental impact, Kerr-McGee merely
complains (prematurely) that it may be forced t. spend (more money to
transport the thorium wastes to Utah, Pursuant to clearly enunciated
NRC decisions, this claimed economic injury does not fall within the
zone of interests of the Atomic Energy Act or National Environmental
Policy Act and is insufficient to confer standing upon Kerr-McGee,

II. Kerr-McGee's Expressed Devotion To Public Health And Safety [s
Also Inadequate To Confer Standing.




Kerr-McGee's Request for Hearing also suggests that it seeks party
status in this proceeding in order to protect public heaith, safety
and the environment, Kerr-McGee's concarn  for public health and
safety is actually expressed as one of the aspects of the proceeding as
to which Kerr-McGee requests a hearing, Because the economic interests
asserted by Kerr-McGee as the basis for its standing are inadequate, it
is not necessary to consider the issues which Kerr-McGee wishes to
contest at a hearing, However, even if Kerr-McTee's interest in the
public health and safety and the well being of the environment had been
expressly asserted as the basis for Kerr-McGee's standing, these
interests too would be inadequate,

Nowhere in its Request for Hearing does Kerr-McGee alleg: that
Kerr McGee's health and safety will be affected by the licensing of the
Envirocare facility, Given the remoteness of the Envirocare site from
Kerr-McGee's holdings, such an allegation would carry no weight,

Controlling decisions make clear that the petitioner must itself
have suffered or be likely to suffer the injury in order to claim
standing. The ‘“injury in fact" test requires that the party seeking

standing be itself among the injured, Sierra Club v, Morton, 405 U.S,

727, 734-735, 31 L.Ed.2d 636, 643, 92 S.Ct, 1361 (1972), Ceneralized
grievances shared by a large class of persons do not create standing.

Metropolitan Edison Company, supra, 18 NRC at 332.333,

Therefore. Kerr-McGee's general concern for public health and
safety and the environment is ([nadequate to confer standing in this

matier.

.  Kerr-McGee's Participation In This Proceeding Is Unnecessar To
Protect Kerr-McGee's Interests And Would Be Unnecessarily Dllatory

and Expensive,
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materials and who are extremely interested in contracting  with
Envirocare for disposal of such materials.

Kerr-McGee's effort to shift the focus of this proceeding from the
general issue of Envirocare's suitability for licensing to Kerr-McGee's
narrow issue of the disposition of the West Chicago thorium wastes
demonstrates that Kerr-McGee seeks only to confuse the issues
appropriately presented ir this licensing proceeding and to delay at
all costs the issuance of a license to Envirocare, Kerr-McGee's
desperation is also reflected in its Dbaseless argument that the
shipment of byproduct materials f{rom other states to Envirocare's Utah
facility would contravene federal policy, citing the Low-Level
Radiocactive Waste Policy Act, 42 USC 20li¢, 2021d, The Low-Level Act,
of course, specifically exempts byproduct materials from the statute's
reach, 42 USC 2021b(9).

In truth, Kerr-McGee's participation in this matter will succeed
only in inéreasing the cost to Envirocare and the NRC and in delaying
the availability of Envirocare's site to the numerous parties anxious
to transport waste there for disposal, Far from assisting in the
development of a sound record in this proceeding, Kerr-McGee's
participation will serve only to inappropriately broaden and delay the

proceeding.

CONCLUSION

For the reasons stated above, Kerr-Mc(Gee cannot establish standing
to request a hearing in this proceeding. Kerr-McGee can adequately
protect its interests in other, appropriate proceedings before the NRC,
the State of lllinois or in the courlts, Moreover, Kerr-McGee's
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