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UNITED STATES OF AhiERICA .c , , , . , n-
NUCLEAR REGULATORY COhiMISSION " " ' '

DEFORE TFlE ATOhilC SAFETY AND LlGESJb'GJDNID

in the hiatter of )
)

ARIZONA PUBLIC SERVICE ) Docket Nos. 50-528-OLA 2
COhiPANY, ET AL. ) 50-529 OLA 2

) 50-530 OLA 2
(Palo Verde Nuclear Generating ) (Allowable Setpoint Tolerance)

Station, Units 1,2 & 3) )

NRC STAFF RESPONSE TO SUPPLEhiENT'm PETITIONS TO
INTERVENE FILED BY hiYRON L. SCOTT, BARBARA S. BUSH

AND THE COALITION FOR RESPONSIBLE ENERGY EDUCATION
AND ALLARL AND 1.INDA E. hilTCHELL

INTRO. DUCTION

By a February 19, 1991 hiemorandum and Order,' this Board ruled that

Allan L. and Linda E. Mitchell ("hiitchell Petitioners") had established standing to

intervene by virtue of their residence within several miles of the Palo Verde bmtion.

Slip op. at 9. Regarding petitioners hiyron L Scott, Barbara S. Bush and The

Coalition for Responsible Energy Education (" Scott / Bush / CREE Petitioners"),

however, the Board found that standing to intervene had not been established. Id.

at 911. A final ruling on their status to participate on the basis of proximity was

held in abeyance until after the filing of amended and supplemental petitions,if any.

Id. at 9-11.
'

On March 11, 1990, the Mitchell Petitioners filed a supplemental petition

for leave to intervene in which they set forth five proposed contentions along with

' Arizona Public Service Co., et al. (Palo Verde Nuclear Power Station, Units 1,
2 and 3), LBP 914,33 NRC (Feb.19,1991).
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affidasits and other supporting information.2 A supplemental and amended petition

was also received from the Scott / Bush / CREE Petitioners setting forth additional

informa+. ion conarning their standing to intervene Petitioner CREE asked the
3

Board to accept the hiitchell contentions as joint contentions and Petitioners Scott,

Bush and CREE set forth separate contentions which they stated they were

proposing jointly with the hiitchell Petitioners. Id. at f.

In the following pleading. the Staff will first address the question of whether

the Scott /Busb/ CREE Petitioners have established standing to intervene. The

admissibility of the separate Scott / Bush / CREE contentions as well as each of the

hiitchell contentions will then be addressed in detail.

DJECI 'SSION

1. The Scott / Bush Petitioners' Standirg to Intervene.

In their Supplemental Petition, the Scott / Bush Petitioners state that both

Myron L. Scott and Barbara S. Bush live approximately 50 miles from the

generating station. This statement, without more, is insufficient to establish standing

on the basis of proximity. As the Board indicated in its February 19 Order, the

general rule that petitioners living within fifty miles from a generating station are

|

2

Supplemental Petition of Mitchell Petitioners For Leave to Intervene, March
;

i 11,1991 ("Mitchell Supplemental Petition").
3

Supplemental and Amended Petition To Intervene of Myron L. Scoct, Barbara
S. Bush and The Coalition For Responsible Energy Education, March 13, 1991|

(" Scott / Bush / CREE Supplemental Petition"). While a supplemental petition was
'

originally filed on behalf of these Petitioners on March 11, it appears to have been
incomplete. Therefore, our response is directed to the March 13 filing on the
assumption that it represents the final and correct draft of the pleading.

!

|
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permitted to intervene on the basis of proximity is already very liberal and therefore

not susceptible to extension. Slip op, at 9. Absent any showing that Mr. Scott or

Ms. Bush actually live within fift) miles of the plant, standing on the basis of their i

residence has not been established. i

Furthermore, Mr. Scott's claim that he engages in recreatior al activities near

the station is not sufficient to establish standing. While it is true that recreation
:

close to the site has been a factor contributing to standing in some cases, in those

instances the petitioner's residence has been less than fifty miles from the facility

in question. Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),
1

LBP 82 43A,15 NRC 1423,1448 n. 22 (1982). The fact that one has engaged in !

occasional recreational activities in proximity to a site is, by itself, ir.sufficielt to

confer standing. Houston Lighting and Power Co. (South Texas Project, Units 1

and 2), LDP 7910, 9 NRC 439, 456-57 (1979); Public Service Co. of Oklahoma

(Black Fox Station, Units 1 and 2), ALAB-397,5 NRC 1143,1150 (1977).

lHowever, the Petitioners also state that Mr. Scott and Ms. Bush are members,

directors and present or past officers of CREE. Further, they state that several
)

members of CREE, for whom affidavits were submitted, live and/or own property

well within fifty miles of the station and indicate that they wish to have CREE-

represent them in this proceeding. These statements, and the supporting affidavits,

are sufficient to establish the standing of CREE on the basis of the proximity of its
,

.

members.4

in reaching this conclusion, the Staff has accepted the representations of thed

affiants that they are members of CRi'.E. While it is true, as Licensee states, that
'

(continued...)

__ . . _ _ - _ _ _ _ . . ._
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11. Resnonse to Contentinns

in order for a proposed contention to be found admissible, it must comply

vith the requirements of 10 C.F.R. % 2.714(b). Subpart (2) of that regulation,

which sets forth the substantive requirements far admissible contentions, was

amended by the Commission on August 11,1989, to provide:

(2) Each contention must consist of a specific statement of the issue
of law or fact of be raised or controverted. In addition, the petitioner
shall provide the following information with respect to each contention:

(i) A brief explanation of the bases of the contention.

(ii) A concise statement of the alleged facts or expert opiaian which
support the contention and on which th- 'etitioner intends to rely in
proving the coraention at the hearing, togetner wi'h iefercaces to those
specific sources and documents of which the petitioner is aware and on 1

which the petitioner intends to reh to establish those facts or erpert i
!opinion.

(iii) Sufficient information (which may include information puttiant .

'

to paragraphs (b)(2)(i) and (ii) of thic scetion) to show that a genuine
dispute exists with the applicant on a material issue of law or fact.
This showing must include references to the specific portions of the
application (including the applicant's environmental report and safety
report) that the petitioner disputes ano d,e supporting reuons for each
dispute, or, .if the petitioner believes that the application fails to
contain information on a relevant matter as required by law, de -

identification of each failure and the supporting reasons for the
petitioner's belief. . .

d(,.. continued)' ,

Petitioners have not provided a detailed description of the nature of CREE as an
organization or any " indicia of membership"in CREE on behalf of the aifiants, such
showings are beyond what is generally required to gain admission into NRC
licensing proceedings. See Consolidated Edison Co. of N.Y. et al. (Indian Point, Unit ,

Nos. 2 and 3), LBP 82-25,15 NRC 715, 728 29, 734 36 (1982). TN Suff beiieves
that the information submitted is adequate to show that Mr. Scott and Ms. Bush are
authorized to act in this proceeding on behalf of mernbers of CREE.
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10 C.F.R. s 2.714(b)(2). Subsection (d)(2) further provides that a Licensing Board

ruling on the admissibility of a contention shall refuse to admit it if (1) the |
i

contention and supporting material fail to satisfy the requirements of 10 C.F.R.
'

l
i I& 2.714(b)(2), or (2) the content on, if proven, would be of no consequence in the

!

proceeding because it wou.4 not enfile petitioner to relief.10 C,F.R. G 2.714; see j

also " Rules of Practice for Domestic 1 censing Proceedings. Procedural Changes in |

the Hearing Process" 54 Fed. Reg. 3.3168 (August 11, 1989).

The changes to 10 C.F.R. .) 2.714 raised the threshold showing for the

admission of contentions by requiring the proponent to supply information showing-

the existence of a genuine dispute of law or fact. 54 Fed. Reg. 33168. As the

Commission explained:

Under these new rules on intervenor will have to provide a concise
statement of the allegec facts or expert opinion which support the
contention and on which, at the time of filing, the intervenor intends
to rely in proving the contention at hearing, together with references
to the specific sources and documents of which the intervenor is aware
and on which the intervenor intends to rely in establishing the validity
of its contention. This requirement does not call upon the intervenor
to make its case at this stage of the praceeding, but rather to indicate
what facts or expert opinions, be it one fact or opinion or many, of ;
which it is aware at that point in time which provide the basis for m
contention.

In addition to providing a statement of facts and sources, the new rule -
will also require intervenors to submit with their list of contentions
sufficient information (which may include the known significact facts
described above) to show that a genuine dispute exists beween the -
petitioner and the applicant or licensee on a matenal issue of law or ,

fact. This will require the intervenor to read the pertinen. portions
of the license application, including the Safety Analysis Report and
the Environmental Report, and to state the applicant's pos ' ion and
the petitioner's opposing view. When the intervenor beheves the
application and supporting material do not address a relevant matter,
it will be sufficient to explain why the application is deficient.

. - - ._. .- . - - _ .. - -. - - . - .
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54 Fed. Reg. 33170.

; While the regulation as amended imposes additional requirements on the
|

proponents of contentions, much of the Commission case law under the old rule
|

| remains applicable to determinations of adjudicatory boards as to whether a

proposed contention is admissible. See 54 Fed. Reg. 33169 71. For example, the
1

.

new amendments are fully consistent with longstanding case law holding that the
I

! purposes of the basis requirements of 10 C.F.R. E 2.714(b)(2) are (1) to assure that
||

the comention in question raises a matter appropriate for adjudication in a

parsular proceeding, (2) to establish a sufficient foundation for the contention to
|

|
warrant further inquiry into the subject matter addressed by the assertion, and (3)

to put the other parties sufficiently on notice of the issues so that they know
|

|

generally what they will have to defend against or oppose, Philadelphia Electric Co.
)

| (Peach Bottom Atomic Power Station, Units 2 and 3), AIAB 216, 8 AEC 13, 20-

| 21 (1976), A proffered contention must therefore be rejected whenever (1) it

constitutes an attack on applicable regulatory requirements, (2) it challenges the

basic structure of the Commission's regulatory process or is an attack on thel

regulations, (^,) it is nothing more than a generalization regarding the intervenor's

view of what applicable policies ought to be, (4) it seeks to raise an issue which is
.

not proper for adjudication in the proceeding or does not apply to the facility in

| question, or (5) it seeks to raise an issue which is not concrete or litigable. Id. .

,

|- Changing the threshold showing necessary for the admission of contentions

would also have no effect on the longstanding rule that proposed contentions muot

! fall within the scope of the issues set forth i1 the notice of hearing. Public Service

.
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Co. of !r diaria (Marble Ilill Nuclear Generating Station, Units 1 and 2), Al.AB.

316, 3 NRC 167,170 71 (1976). When a 1.icensing Board is considering a license

amendment it has jurisdiction only of matters germane to that amendment, and may

not consider other safety improvements which petitioners may wish to have impad

on the licensed facility, lliscortsir Electric Co. (Point Beach Nuclear Plant, Units

1 a,d 2), ALAB 739,18 NRC 335, 339 (1983), Thus, contentions relating to

general adequacy of the steam generator tubes and the public hcalth and safety

were rejected as beyond the jurisdiction of a Licensing Board considering a

,
proposed amendment providit g for the repair of steam generator tubes by sleeving

and e operation of the facility with sleeved tubes Id.

The Commission, however, by amending 10 C.F.R. ( 2.714, t.pecifically

overturned the Appeal Board's holding that the regulation did not require a

petitioner to describe facts which would be offered in support of e proposed
^

contention. 54 Fed. Reg. 33170; see Mississippi Power arid Light Cc 'irand Gulf
$V

Nuclear Station, Units 1 W 2), AIAB 130, 6 AEC 42.1, 425^ ., i' ustor: Lightirig

arid Power Co. (Allens Creek Nuclear Generating Station, Unit 1), A1AB 590,11

NRC 542, 516 49 (1980). The amended rule requires the submission of alleged

facts sufficient to demonstrate that a genuine dispute of law or fact exists; the filing

of a vague, unparticularized contention, followed by an endeavor to flesh it out

through discovery against the applicant was rejected even before the Commisuon
,

revised Section 2.714. Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),

ALAB 687,16 NRC 460,468 (1982); vacated its part orr other grourids, CL18319,17

NRC 1041 (1983).

. . _ _ .
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} The Commission's holding that a member of the public has no absolute or

unconditional right to intervene in a nuclear plant licendng proceeding under the

Atomic Energy Act remains unchanged under the new regulations. 54 Fed. Reg.

33170; Section 189a of the Atomic Energy Act (42 U.S.C. 6 2239); see BPI v. AEC,.

502 F.2d 424, 428 29 (D.C Cir.1974). Pursuant to 10 C.F.R. f 2.714, "a ' proper

request' by a member of the public shall include a statement of the facts supporting

etch contention together with references and documents on which the intervenor
'

relies to estabnah those facts." $4 Fed. Reg. 33170. No independent right to

intervene in nuclear licensing proceedings is established by the Administrative

l'rocedure Act. Sec 5 U.S.C. sk 551 et. seq.; Easton Utilitics Commission v. AEC,

424 F.2d 847,852 (D.C. Cir.1970) (en banc).

!n sum, to set forth an admissible contention under the new rule, a petitioner

must provide some factual basis for its position and demonstrate that there exists
.

a penuine dispute between it and the licensee. 54 Fed. Reg. 33171. The
,

i

Commission's regulations preclude *a contention from being admitted where an

intervenor has no facts to support its position and where the intervenori

j contemplates using discovery or cross examination as a fishing expedition which

might produce relevant supporting facts." /d.; see also BP/ v. AEC,502 F.2d at 429.

A person or organization seeking admission to a licensing proceeding is expected

to have read "the portions of the applicetion (including the applicant's safety and

environmental reports) thm address any issues of concern to it and demonstrate that

a dispute exists bet,veen it and the applicant on a material issue of fact or law."

_ . . . . _. . . _ . _ _ _ _ . _ . _ _ _ _ _ _ . . _ - . _ _ _ _ . . . . . _ . . _ . _ _
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$4 Fed. Reg. 33171. The admissibility of each of the petitioners' proposed

contentions under these standards is discussed below.

A. ScntilDush/ CREE Cnntentions

In their Supplemental Petition, Petitioner CREE asks that the contentions

raised by the hiitchell Petitioner be admitted as joint contentions. Petitioners Scott,

Bush and CREE elso set forth three additional contentions which are, in essence,,

brief recitations of rnatters raised in detail in the hiitchell Petition and which they

state are being raised jointly with the hiitchell Petitioners. While Petitioners' #

statements are somewhat ambiguous, at least CREE appears to be adopting the

hiitchell contentions. The NRC Staff response to those contentions is set forth in

detail below. The brief statements contained in the Scott / Bush / CREE Supple-

mental Petition are c!carly inadmissible as contentions under the criteria set forth

above. The Petitioners have provided absolutely no explanation of the bases for

their allegations as required by 10 C.F.R. 6 2.714(b)(2)(i), much less any statement

of supporting facts or expert opinion as required by (b)(2)(ii).

Further, given the failure of the Scott / Bush / CREE Petitioners to provide any

support for their contentions, or the contentions offered by the hiitchell Petitioners,
.

they should not be admitted as separate intervenors simply to adopt on the

positions taken by the hiitchell Inten'enors. By raising the threshold showing for .

{ mining admission of contentions, the Commission placed an additional burden on

Petitioners,54 Fed. Reg. 33171, requiring them to read the relevant information and

show that they have a genuine dispute with the licensee over a material issue, Id.

..
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at 33170. Some showing on these points should be required of Petitioncts even if

they intend to join in certain contentions with others. Otherwise, intervenors with

no knowledge of the licensing action would be permitted to intervene, contrary to

the intent of the Commission. Hasing failed to make even a minimal showing that

they have read the relevant infortnation and have a genuine dispute with the

Licensee over a material issue, the Scott / Bush / CREE Petitioners should not be

permitted to intervene as a separate party. 54 Fed. Reg. 33170 71.

B. hiitchell Cantentions

l'ttpmesLCottiention 1.

Petitioners' Proposed Contention 1 states:

The recjuest to amend the setpoint tolerances for the biain Steam
Safety \ alves (hiSSVs) and the Pressurizer Safety Valves (PSVs) would
cause a safety limit violation in the event of a loss of condenser
vacuum (LOCV). Setpoint drift in the increasing direction of the
pressurizer safeties setpoint with a setting high in the band would
exceed the safety limits.

hiitchell Supplemental Petition at 2.

In support of this contention, Petition :t point out that the margin of error

between the safety limit of 2750 psia and the peak pressure of 2740.9 psia as shown

in the amendment application is only approximately 9.1 psia. Given the fact that

the Licensee ha exceeded the plus or minus 1% setpoint for the hiain Steam
.

Safety Valves (hiSSVs) and the Presurizer Safety Valves (PSVs), as shown by the

Application, petitioners claim that a drift of even 1% would result in a safety limit

violation. Petitioners also claim thr;t the requested amendment would result in a

reduction in the frequency of testing of the hiSSVs and PSVs and, consequently, an

_ _ _ _ _ . _ _ . _ . _ . . _ _ _ _ _ _ _ . . _ . ._. _ _ . _ _



.. - - _ _ _ _ _ _ _ _ _ _ _ _ - - - _ _

|

|

.
.

- 11 -

increase in setpoint drift. To the extent that Petitioners' contention is premised on

this basis, the Staff has no objection to its admission.

Petitioners also have set forth additional bases for this contention which

should not be admitted for litigation.5 First, Petitioners claim that the Licensee has

not provided adequate justification for the amendment because there is no evidence

of an adverse impact on restart schedules or any other economic interest, or of any

increase in man tem exposure to testing personnel since the htSSVs are not located

in radiologically controlled areas and the PSW are not tested on site by Palo Verde

personnel.

Petitioners' allegations on this point are not germane to the subject of this

proceedim;, which is to determine whether the proposed amendment would

compromise safety. hioreover, they have no factual support. According to the

Application, the amendment is being requested because the setpoint limits have

been exceeded several times, necessitating the issuance of several Licensee Event

Reports. In addition, the Licensee states that since testing of safety valves normally

occurs during refueling outages, multiple test failures could po:entially affect restart

schedules and result in significant economic consequences. Petitioners do not

5To the extent that the affidavit of Linda E. Mitchell has been submitted to .

support this contention, and the succeeding three contentions, it is insufficient to
lend any factual support for the Petitioners' allegations. his, hiitchell only states
that others have given her information without describing the nature of the
information, how it was obtained, or the expertise of the individuals from whom it
was received. Even if the names of those individuals cannot be revealed, more
specific information could be provided, for example, by providing direct statements
of unnamed sources.

i

- _- - -
'
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dispute any of these facts; rather, they focus on the fact that the potential for

affected restart schedules has not been proven.
j

As discussed above, the Staff has no objection to litigating the question of

whether the proposed amendment would compromise plant safety requirements. |
But Petitioners have not presented any genuine dispute over the need for the

amendment. Because the Licensee has expressed concern only with the potential j

for affecting restart schedules it stands to reason that such problems have not yet !

occurred. While Petitioners take issue with the Licensee's statement that additional
i

testing will result in additional man tem exposure, their objections are facially
'

invalid. Obviously, there will be some increase in man rem exposure to Palo Verde !

personnel from the packaging and shipping of conttminated PSVs, and to the
'

individuals who perform the testing for the outside veno,r.

Finally, Petitioners allege that the Licensee has been; cited by NRC Region j

V for problems with the Surveillance Test (ST) program which should preclude

granting of the proposed amendment. This matter is the subject of Contention 3

and is fully addressed in our response to that contention.

Thus, Mitchell Contention 1 should be admitted only to the extent that it is

premised upon the basis that the change in the setpoint tolerances for the MSSVs

and PSVs could result in an increase in setpoint drift due to reduced testing and

a possible safety limit violation in the event of a LOCV. To the extent that .

./

Petitioners premise this contention upon the claim that the Licensee has not

justified the need for the amendment, litigation should not be permitted. 4

Petitioners' allegation concerning the ST program is actually a very brief summary

- - .- _ - - - - - -
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of the concerns they raNe in Contention 3. That contention is inadmissible for the

reasons discussed below,

hnosed Contention 1

Petitioners' Propomd Contention 2 states:

During a Steam Generator Tube Rupture (SGTR) event the offsite
radiological releases wculd exceed acceptable limits if the proposed
changes in Technical Specifications for auxiliary feedwater flow (AFW),
High Pressurizer Pressure Trip (11pFT) response time, PSVs and
MSSVs are permitted.

Mitchell Supplemental Petition at 5.

While Petitioners claim that the Application is deficient in several respects
1

regarding the analysis of the proposed changes during a SGTR event, they do not )
| ,

provide a statement of facts to support their claim. Since the SGTR analysis

presumes a rupture in the steam generator tubes, Petitioners' claim that the analysis

is-dependent upon the assumption that all the tubes are in good condition is not

supported by the information cited (Application at 43 44). Thus, Petitioners have

failed to link their desire for additional testing of the steam generator tubes with

the proposed amendment.6

Further, the Petitioners have provided no basis on which to conclude that

the SGTR analysis performed by the Licensee is inadequate. Their claims that

.

'Recently, the Commission noticed considen!!!nn of an amendment which
extended the date for the next regular inspection of steam generator tubes. 55 Fed.
Reg. 50066 (December 4,1990). Petitioners' concerns about the adequacy of the
Licensee's testing of those tubes are germane to, and should have been raised in
connection with, the Commission's consideration of that amendment. However valid
those concerns may be, they are simply not directly related to the amendment which
is the subject of this licen4 proceeding.

- . , . - - -- - . . . . . . . - - - . - - - - - - . - - . - - . . - . . - . _ . -
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the analysis lacks data on heat exchange and lodine spike, fails to incorporate all

necessary variables, and utilizes calculation summaries which are not based on a

worst case scenario are not supported by any explanation of the a!!eged deficiencies,

much less the concise statement of supporting facts required by 10 C.F.R.

6 2314(b)(2)(ii). Petitioners' claim that the radiological dose calculations in

Licensee's application are suspect and subjective is also completely unsupported by

any statement of facts or citation to supporting sources or documents.

Petitioners also state that the estimated increase in off site radiological

exposure from the postulated SGTR event is alarming, particularly since the

Licensee has not specified the geograpl'ical area upon which the estimate is based.

in support of this claim they cite to the Application and 10 C.F.R. E 100.11(a).

The documen ation Pethioners rely upon, however, does not support their claim.

The Licensee's Application does in fact specify the geographical areas for the

radiation estimates. The Licensee's Safety Evaluation shows that the projected

radiological dose was based on the combined effects of the increase in PSV and

MSSV setpoint tolerances and the reduction of the AFW flow rate. Application

at 43. In that Evaluation, the Licensee indicates that the projected increase

resulting from the increase in PSV and MSSV setpoint tolerances is for the site

boundary. Id. at 44. While that portion of the Application does not specify the

area for which radiological exposure due to the reduction of the AFW flow rate was ,

estimated, the accompanying No Significant Hazards Consideration shows that the

two hout thyroid inhalation dose was calculated for the exclusion area boundary.

Application, Attachment 2 at 5.

_ _ _ _ _ _ _ ___ _. _______ ___ _ _ - ___ _ -
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The regulation Petitioners cite to support their claim that the projected

radiological release for a SGTR event is excessive pertains to site evaluation factors.

Under that regulation an exclusion zone must be determined in which the total

radiation dose to the thyroid from lodine exposure would not execed 300 rem for

a postulated fission release and containment leak.10 C.F.R. i 100.11(a). Since the

actual two hour thyroid radiation dose projected by the Ucensee of 260 rem is well
'

within the regulatory limit of 300 rem, Petitioners have provided no documentary

or factual support for their challenge to the proposed amendment.' The contentian

must therefore be rejected.

PLOPDied Contentiati_2

Petitioners' Proposed Contention 3 states:

The Surveillance Test (ST) program procedures are deficient and some
lleensee engineers have not been adequately trained. In addition,
qualified personnel have been replaced by personnel who are
unqualified to perform and/or direct Section XI Testing on MSSYs and
PSVs.

Mitchell Supplemental Petition at 6.

This contention should be rejected for the reason that it raises issues which

are not germane to the license amendment being considered by the Commission.
.

'in response to the Licensing Board's March 22,1991 Order, the Staff does not -

believe that this contention, on its face, constitutes a challenge to 10 C.F.R.
6100.11(a). However, Pe!Rioners do state that the projected radiation dose of 260
tem is " alarming? Coned.ubly, on this basis, they could intend to litigate the,

| question of whether a projected radiation dose of 260 rem is excessive for any of
the geographical zones designated in 10 C.F.R. 6100.11(a), in that case, they|

{ would be attempting an impermissible challenge to the regulation. See 10 C.F.R.
6 2.758(b).

_-- -- - _ - - . - - .- -.-. - - ._ .--
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The proposed amendment would have no effect on the surveillance test program

procedures, the training of Licensee's engineers or the qualifications of the
7

individuals performing the surveillance tests. While the adequacy of the Licensee's

surveillance program is certainly important to plant safety, the proper avenue to

pursue concerns about that program is a petition under 10 C.F.R. s 2.206, not

intervention in this proceeding.

The proposed contention also fails to meet the basis requirements of
.

10 C.F.R. 6 2.714 Petitioners premise their allegation concerning the surveillance

test program upon Region V Inspection Report Nos. 50 528/90 28, 50 529/90 28,

and 50 530/90 28, dated September 25,1990, (" Inspection Report No. 90 28"),

allegedly showing deficiencies in the program procedures. That report, however,

only shows that the Licensee is in the process of incorporating recommendations

contained in a report of a complete programmatic review of the surver. lance

program which was conducted by an outside can'ractor. Petitioners have not

alleged, much less made any factual showing, that the Licensee's surveillance

program, with the incorporation of those changes, is inadequate,

in support of their allegation concerning training Petitioners cite Inspection

Report No. 90 28 at 16 for the proposition that the NRC Staff has cited the

Licensee for inadequate training of engineers assigned to perform surveillance

testing of the MSSVs and for assigning unqualified personnel to perform and direct .

such tests. That report, however, shows that the problem identified by the inspector

actually involved the lack of instructions on how to actually perform a particular

test. While the Licensee stated that instructions were not necessary because the test

. . . . . .
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| technicians were trained in the procedure, the inspector found that one of the lead

engineers had been given only oral briefings of test methodology and procedures.

Id. Given the limited extent ' the training, the inspector determined that the
,

surveillance test procedure should be revised to include additional details. Id. In

order to correct the problem, the 1.ieensee committed to revise the procedure

involved, ld. At this time the recomtnendations have been incorporated and

reviewed by the NID . -.e item has been closed. Inspection Report Nos.
!

50 528/90 39, 50429/90 39, and 50-530 39, (Nov. 2,1990) at 3 4.
2

Thus, the problem identified by the inspector was a deficiency in a test

procedure which was not overcome by training of the testing engineers in the

performance of that test. Petitioners do not allege, or provide reason to believe,

that any of the Licensee's engineers are not adequately trained to perform the test

now that additional procedural details have been added. Nor have they provided

any evidence showing that the engineers are inadequacely trained in any other

respect. Petitioners' claim that a qualified lead engineer was replaced by personnel

deemed to be unqualified by NRC personnel at Region V is completely

unsupported by any specific factual statements or documentation and is not shown

to bear any relationship to the Licensee's surveillance test program.' This

contention therefore should be rejected for lack of basis.

.

.

6Single examples of a failure in a program, such as the one alleged here, do
not show that an entire program is flawed. See Union Electric Co. (Callaway Plant,
Unit 1), ALAB 740,18 NRC 343,346 (1983); Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB 903,28 NRC 499,50' (1988).

_
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honac1LCefnention 4 l

Petitioners' Proposed Contention 4 states:

The licensee has failed to maintain a Quality Assurance program in
accordance with 10 C.F.R. Part 50, Appendix B.

Mitchell Supplemental Petition at 7.,

l

Petitioners' claim that the Licensee has r'umerous Quality Assurance

procedural deficiencies does not raise an issue which is litigable before this
1Licensing Board. The scope of this proceeding is limited to consideration of the

proposed amendment which does not affect the Licensee's Quality Assurance

program in any respect,,

i

The lack of any direct connection between Petitioners' contention and the '

proposed amendment is evidenced by their statement of supporting facts. Aside
i

from the information they incorporated from their third contention, they cite the i

!
Systemic Assessment of Licensee Performance Report of January 31,1991 ("SALP l

Report"), showing that Safety Assessment /Ouality Veiification was assigned a

Category 2 rating, meaning that the Licensee's overall performance in this area was
.

pcJ. While the Board recommended additional attention to Quality Assurance in
1

the form of better reviews, this was based on the failwe io identify proois.w with
'

operator licensing medical records and emergency lighting, matters unrelated to the |

proposed amendment. SALP Report at 21. The remaining information cited by ;

!
-

Petitioners refers to correspondence concerning a Notice of Violation involving the

Quality Assurance program relating specifically to fire protection, a matter which

is also unrelated to the proposed amendment. Because the adequacy of the

Licensee's Quality Assurance program as it pertains to medical records, emergency

. - - . _ _ . - - - - -. - -. .- - - - - - - _ - _
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lighting and fire protection is beyond the scope of this liense amendment

proceeding, the proposed contention should be rejected. Sec ilLconsin Electric Co.,

supra.

Prooosed CoqLention 5

Petitioners' Proposed Contention 5 states:

The licensee has harassed and intimidated and otherwise retaliated
against personnel for raising safety concerns related to the testing of
MSSVs and PSVs.

Mitchell Supplemental Petition at 9.

The claim that the Licensee harassed and intimidated personnel for,

raising safety concerns is not a matter which is within the jurisdiction of this

Licensing Board. Petitioners' allegations of harassment and intimidation are not

germane to the subject of this proceeding, a license amendment to increase in

allowable setpoint tolerances and reduce auxiliary feedwater flow and High

Pressurizer Pressure Trip response time. Furthermore, the resolution of allegations

concerning harassment and intimidation could not be accomplished by this Lice.nsing

Board even if they were admitted for litigation. Instead, such matters are more

appropriately handled by entitles such as those before which Petitioners have

already raised these allegations the U.S. Department of Labor, the NRC Office of

Investigations, and the NRC Office of Inspector General.
,

This contention also lacks an abquate basis. To support their allegation of

harassment and intimidation of personnel raising safety concerns, Petitioners cite

two-Department of 1. abor cases, one of which invalidated a settlement agreement

, . - - - - . . . - _ - - . _ . . - . - . . . - . . - . - . ..
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with a contractor of the Licensee which restricted communication with federal or

state enforcement officials. While the other case involved retaliation against a

Licensee employee, this does not evidence widespread harassment resulting in

* numerous" sanctions as alleged by the Petitioners. Petitioners' claim that other

employees have also been retaliated against is completely unsupported.

The affidavit submitted by Linda Mitchell provides no factual support for

this contention in that she simply states that she is aware of other employees who

have provided her with information. Mitchell Supplemental Petition, Exhibit 1.

This Licensing Board is not provided with any idea of what that information might I

l
be or whether any of those individuals would provide testimony in this proceedmg. 1

I

This information could be provided while protecting the confidentiality-of those

individuals by the use of John Doc and Jane Doe affidavits or by other means.

Further, the fact that investigations of issues related to harassment and intimidation

are being conducted by the_NRC Office of Inspector General and NRC Office of

Investigations does not lend any credence to Petitioners' alleg:tions since the facts

and circumstances surrounding the investigations are unknown. See generally,

Louisiana Powcr & Light Co. (Waterford Steam Electric Station, Unit 3), CLi 86-

1, 23 NRC 1, 5 (1986) (pendency of a NRC investigation does not evidence a

problem). Because Petitioners have not provided an adequate foundation for this

contention, it should be rejected. .

,

I

!

~ . . ._- . __ . _ _ . _ __ _ .._ _ . _ . _ _ _ . _ ..___ _ _ _
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CQliCLUSION

While hir. Scott and his Push have not established individual standing to

intervene, standing of the organization CREE has been established by virtue of the

fact that certain members live within 50 miles of the generating station.

The contentions contained in the Scott / Bush / CREE Supplemental Petition

are inadmissable, as are contentions 2 through 5 in the hiitchell Supplemental

Petition. Contention 1 in the hiitchell Supplemental Petition is admissible to the

extent that it is premised upon the basis that the amendment could result in

setpoint drift and a safety limit violation in the event of a LOCV. To the extent

that the contention is premised upon the Licensee need for the amendment or

allegations regarding the ST program, the contention is inadmissible.

Respectfully submitted,

[ dd4M._.d

Lisa B. Clark
Counsel 'or NRC Staff

Dated at Rockville, hiaryland
this 26th day of hiarch,1992

.

*
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'*UNITED STATES OF AhiERICA
NUCLEAR REGULATORY COhihilSSION

WIQRE THE ATOh11C_SAEETY AND LifEMSING B Al

* ' '

in the hiatter of ) > . -

)
ARIZONA PUBLIC SERVICE ) Docket Nos. 50 528 OLA 2

COhiPANY, ET AL. ) 50 529 OLA 2
) 50 530 OLA 2

(Palo Verde Nuclear Generating ) (Allowable Setpoint Tolerance)
Station, Units 1,2 & 3) )

CF.RIlf1CAITi OF SERVICE

I hereby certify that copies of ''NRC STAFF RESPONSE TO SUPPLEhiENTAL
PETITIONS TO INTERVENE FILED BY hiYRON L. SCOlT, BARBARA S. BUSH
AND THE COALITION FOR R ESPONSIBLE ENERGY EDUCATION AND ALIAN
L AND LINDA E. hilTCHELL" in the above captioned proceeding have been served
on the following by deposit in the United States mail, first class or, as indicated by an
asterisk, by deposit in the Nuclear Regulatory Commission's internal mail system, or, as
indicated by double asterisks, by express mail. Parties indicated by three asterisks have
also been served by facsimile transmission this 26th day of hiarch,1991:

Atomic Safety and Licensing Board Office of the Secretary'
Panel * Attn: Docketing and Ser ice
Adjudicatory File U.S. Nuclear Regulatory Commission
U.S. Nuclear Regulatory Commission Washington, DC 20555
Washington, D.C. 20555

Arthur C. Gehr, Esq."
Ivan W. Smith, Chairman'" Snell and Wilmer
Administrative Judge

. 3100 Valley Center
Atomic Safety and Licensing Board Panel Phoenix, AZ 85073
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 David K. Colapinto, Esq."'

Counsel for Allen & Linda hiitchell
Walter H. Jordan,"' Kohn, Kohn & Colapinto, P.C.
Administrative Judge 517 Florida Avenue, N.W.
881 W, Outer Drive Washington, D.C, 20001
Oak Ridge, TN 37830 '

hiyron L Scott, Esq.".

Jerry R. Kline,'' l_ewis & Clark Northwestern School
Administrative Judge of 1.aw
Atomic Safety and Licensing Board Panel Natural Resources Law Institute
U.S. Nuclear Regulatory Commission 10015 S.W. Terwilliger Boulevard
Washington, D.C. 20555 Portland, OR 97219
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Barbara S. Bush" 11arold F. Reis"'
Arizonans for a Better Environment Newman & iloltzinger, P.C.
315 W. Riviera Drive 1615 L Street, N.W.
Tempe, AZ 85282 Suite 1000

Washington, D.C. 20036

l

I

Lsa b.i I [[ [a s / w'$M
'

Clark -
Counsel for NRC Staff
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