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SECURITIEF AND EXCHEANGE COMMIBBION

(Relesamre Mo, 35-25273 ; 70-7698)

Nortbheast Utilities

Supplemental Nemorandus Opinien and Order Autherising Aoguisition
of Public Sarvice Company of Nev ¥ampshire and Related
Pivancings) Cranting Reguests for Reconsideration) Denying
ReQuests for ar Bvidentiary Hearing

Xarch 18, 199}

On December 21, 1950, the Commission issued a Memorandum
Opinion and Order (Holding Co. Act Releass No. 25221) ("Desember
Order®) suthoriring the acguisition ("Aeguicition™) by Northeast
Utilities ("Northeast"), West Springfield, Massachusetts, &
public~utility helding company registered under the Public
Utility Helding Company Act of 1935 (“Act*%), of the Public
Service Company of New Hampshire (YPSNH"), a New Mampshire
publicly owned electric utility, and related transactions,
subject to certain reservations of jurisdiction, and denying
reguests for a hearing. 1/ The City of Holyoke Gas & Electric
Department ("Mclyoke") has filed a patition for rehearing and
reco sideratior of the December Order, and the Massachusetts
Municipai Wholesale Electric Company ("MMWECY) has filed a
petition for rehearing. Northeast has filed a response.

The petitioners argue thet the Coamisaion erred in approving
the Acguisition. They allege various errors. nalr chief

argument, howsaver, is that the Commission failed te provide a

sufficient analysis of the anticompetitive effects of the

&/ The procedural history of thie matter is set forth in the
December Order. gee Noriheast Utils., Holding Co. Act
Release No. 285221 (Dez. 21, 1990).



Acguisition, They base their chalienge, in large part, on the
{nitiel decisicn of the Yederal Energy Reguiatory Commission
(YFERC") Administrative Law Judge ("ALY") issued Decenber 20,
1980, approving the merger of Northeast and PENH. &/ The AW
found that the merger, if unconditioned, would have
anticompetitive conseguences., MHe conciuded, however, that the
proposed merger would be consistent with the public interest once
certein terms and conditions were imposed, 1/ Those conditions
included, Antar BAiA, changes in Northeast's transmission
commitments O mitigats the articorpetitive effects of the
Acguisitien,

To address the issues raised by Holyoke and MMWEC, the
Commission grarts their reguests for reccneiderstion,
I, DISCUBBION

M. festien A0(R) ()

$ection 10/k) (1) of the Act prohibits, Anter AL/ approval
of an scguisition that would result in "the concentration of

gontrel of public-utility companies, cf @ kind or to an extent

{

, Docket Nos. ECH0=10+000, ERO0~143=000, ERSO~144~
000, ER9O=145-000, &nd ELSO-9-000 (Dec. 20, 1990). The
matter is before the FERC on excepticns from the initial
decision ¢f the ALY.

2/

3/ Under secticn 203 ¢l the Fedearal Fower Act ("FPA"), the FERC
vghall approve"” & nerger if it ie "consistent with the
public interest." 1In its determireation, the FIRC must

consider the anticompetitive consuguences of .ae proposed

transaction. Sae CulL Bsateas Ltl s, Qg w. FPC, 411 U.B.
747 (1973).



detrimental to the public interest or the intersst of investurs
or consumers." In deterrining whether the Acgquisitien vould
result in an undue cencentratier of centrel, the Commission in
its December Order expressly considered a variety of facters,
including peek load ceapacity, operating revenues, nunber of
electrical custcmers, Kwi sales and totel assets of the rerged
company. We corcluded that the size of the resulting systenm
would not exceed the econories of scale of current technology or
provide undue p - r or control to Northeast within the New
England region o within the electric utility industry.

The Commission's analysis under sectien 10(k) () also
includes consideration ¢f federal antitrust policies. 4/ in our
Decenber Order, we recognized that the Acguisition would decresse
competitien, but concluded that the Acquisition's benefite would
outweigh its anticompetitive effects, The petitioners challenge
this deterninatinn, arguing that the Commission ignored the
anticempetitive effacts of the merged company's centrel of

tranenission facilities and surplus pover. 2/

Munigipal Elec, Asgn. Qf Mams, ¥. SEC, 41D F.2d 1082, 1056~
7 (D.C, Car. 1969) ("Section 10(b) (1) must take significant
content from [federal antitrust) policies." )1

, B¥S F.24 128%, 1260 (8th Cir. 1990)
("Federal antitrust policies are to inform the SEC'S®
interpretetion of sectian 10(b)(1).%).

&/

-7 The petitioners alseo challenge the Commismaion's fallure to
make use ¢f the Department of Justics's Merger Gulidelines
("Guidalines”) in its enalysis of petential anticompetitive
effects. The Commigsion has considered the testimony in the
record concerning the application of the Guidelines to the

Acguisition, We note that the Guidalines are an analytical
(continued...)



Ar the petitioners note, OUr anticompetitive analysis under
section 10(b) (1) is cast largely in terms of site and corporate
structure, tather than ir terms of Trarsnission access or excess
capacity. This f-rous reflects this agency's primary eoncern with
the structure of publiceutility helding company systems. L
However, our evaluation of whether an scguisition will result in
an undue concentration of contrel is based on all of the
circumstences, not on size alene, 1/ In cases such as the
instant cne, where anticompetitive ismsues arise involving the
pallocation of excess generating capacity, Transm.esion access or
the flovw of elestricity over transmiss.on lines of a holding
company system, the Comrission alsc considers these issues in

determining whether a proposed acquisitien will reasult in a

5/(...continued)
tool. To the extent the Guidelines are intended to identity
anticompetitive concerns, the Commission is satisfied that
it hes adeguately identified those concerns.

§/ Gee Ansrican Elec, Power Co.. IDG., 46 S.E.C. 1299, 2320
(1878); mccerd Lesisians Power & Light Co., Holding Co. Act
Release No. 227€% (Dec. 24, 1582); New England Elec. SY&..
Holding Co. Act Release No. 22305 (Dec. 1, 1961)) ALKANALE
Bower & Light Co., 4% S.E.C. 567, 874 (1974)1 ¥
NuclsAr Powar Corm. . 4) B.E.C. 691, €955 (1968);

Power Berv, Co., 10 S.E.C, 562, 8571 (19841,

Sierra Pac. Resources, Molding co. Act Release No. 24566
(Jan. 26, 1968), aff'd auk pom. Ravirenmantal Agtion. lnS.
v SEC, 895 F.24 1258 (Sth Cir. 1990); Municipad Elec. ARSD.
of Masg. v, SEC, 412 F.2¢ at 1056-57) pam AneXigen oS,
Power Co.. InG., 46 S.E.C. at 1309.

"




concentration of control detrimental to the public interest or
the interest of investore cor consumers. B/

7o that and, the Comnmission has considered evidencs in this
proceeding that the merged company wou.d contrel key transmission
1ines that carry bulk power to an entire region of New England
and would also be the lergest supplier of surplus bulk power in
the eres. §/ 7Tre merged company's control of both transnmissicn
1ines and surplus bulk power raises the potential for

enticempetitive behavior. 10/ In the Decerber Order, ths

L/ Bes Munigipal Elec. Assn, of Mass. v. SEC, 413 F.2d at 1058~
£6 ("This type of control, albeit indirect in the sense of
not constituting control by internal compeny voting or
managerial authority. does not seem . . . to be beyond the
reach of the language of Sectiem 10(B) (1) . + + ")
American Flec. Power Co.. Inc,, 46 8,E.C. 1299, Contrary to
Holyoke's suggestion, in reviewing the Ac isition the
Commission has considered the interests of consumers in the
New England area generslly and not just consunmers serviced
by Northeast and PSNH.

74 "Bulk powar" generally refers to the wholesale purchase or
sale of erergy betvesn electric utilities. "Surplus bulk
power " "surplus cepacity"' or "excess capacity" refer to the
anount of energy availasle to & utility in excess of the
demand on that utility for electric power.

10/ As explained by the ALJ, control over key transmission
corriders:

would give the merged company the power to
demand excessive charges for transmission, or
to deny it altogether, while favoring ite own
excess generation at high prices. That ihe
merged company could use its power to force
its own extra goods on buyers elsevhere is an
especially significant concern because
(Northeast)=PSNH will have the largest blogk
of surplus cepacity in New England.

FERC ALY decision at 16,




Comnission reiied upsn the transmission comr'*ments made by
‘iortheast, and the New Hampshire Cerridor 2lz.n ‘"Plan") entered
,nte by Northeast and New England Flectric System ("NEES"), as @
peans of curbing such anticompetitive behavioer. 1L/ The ALY, in
the initial FERC decision, found these commitments to be
insufficient and concluded that the anticompetitive effects of
the Acgquisition rrguired the imposition of additicnal verms and
conditions regulat.ng the sale and transmission of bulk power,
Both the Commissicon ad the FERC have statutoery
responsibilities with respect to the anticompetitive consegquences
of mergers in the public~utility industry. However, tre
Commissicn in edministering the Act and the FERC {n adnminietering

the Federal Power Act ("FPA") pursue d.fferent goals in their

11/ Under Northeast's general transmission commitments, it will
provide transmission service to third parties “henever
capacity is available for this purpose. It will sxpand its
systen to provide transmission service for others whenever
it i= compensated therefci and such expansion can reasonably
be .chieved. Under the Plan, Northeest and NEES will open
up & corridor through New Hampshire to f..‘litate transfers
of electricity from Maine, across th- pSNH systen, to
etstern Massachusetts, Rhode Islend, Jonnascticut and
Vermeont., The transmission commitments and Plan will provide
southerr New England utilities with access to bulk power
frorw utilities in northern New Englend and Canada.

Northeast has represented to this Commission that it will
provide transmission "in all instances," s0 long as it cen
e ntinue to serve its own customers “reliably and
economically." We assume that Northeast's offer is made in
good faith and will be honored. fee hnerican Eleciiic Pover
, 46 B,E.C. at 1312 n.32. We drav suppo't for this
agsumption from the fact that Northeast is alread; &
substantial provider of transnission services for others in

New England.



regulation of the utility subsidiaries of helding companies. L&/
Congress designed the Act primarily %o elimirate financial abuses
by public-utility holdiny companies. 4L/ Thus, the Commission,
as the agency with expertise in financiel transactions and
serperate finance, is charged with reguletion of the corporate
stoucture and finmancing of publio-utility helding companies and
their affilietes, Congress enacted the FFA to regulate the
whelesale interstate male end distributien of electricity,

glesing the regulatory gap crested by Eakids Util, COmm D N

42/ The Public Utility Act of 193%, ch, 687, &% Stet. 603,
included twe separste but overlapping pieces of legislation,
Title I, which is the Public Utility Helding Company Act of
1938 ("Act"), 16 U.5.C. 79 g3 meg., and Title II, which i6
designated Parts I end II1 of the Federal Power Act (“FPAY),
16 U.8.C., 824 At el

13/ By 1832, epproximately 45% of the investor-owned utilities
vere controlled by three holding companies. virtually ell
the holding company systems wers characterized by extremely
complex cepital structures that mede it difticult, if not
impossible, for investors to analyte the guality of earnings
and the financial condition of the companies in wvhich they
were investing. 1In the sarly 1930s, many cof the holding
companies collapsed, lesving investors with billions of
dollars of losses.

Congress found the operation of these systems detrimentel to
the interests of United States consumers and investors and
concluded thet the systems' interstate character had
rendered stete regulation largely ineffective. The specific
abuses identified by Congress included the pyramiding of
voting cernt:»l, overcapitalizatien, pecurities issued upon
the basis ¢ : fictitious and ursound asset values,
intresysten profiteering on trensfers of securities,
finencial mismaragenment, excessive intrasystenm management
fees and service charges, the concentration of economie
power not susceptikle to state regulation, and the expansion
of holding company systems without regard to the integration
and coordination of related utility properties. g£as section
1(b) ©f the ACt.



Attlebore Stear & Eles. Co., 273 U.S. 83 (1927), in which the
Suprene Court hed held that such transactions were beyond the
resch of state regulaticn. Congress has entrusted administration
of the FPA to the FERC es the egency with the technicel expertise
necessary to regulate the transnission of energy. 14/

Beceuse the FPA is directed at operational issues, including
transnission access and bulk power supply, the expertise and
technical ability for resclving the types of anticompetitive
issues raised bty the petitioners lie principally with the FERC,
When the Commission, in determining whather there is an undue
concentration ¢f control, idertifies such issues, we can look to
the FERC's expertise for an appropriate resolition of these

issues, Accerdingly, we condition our approval of the

4/ Justice Stevens, concurring in & recent Supreme Court
decirion, explained:

Congress enacted [the Act) to prevent financial
abuses among public utility heolding companies and
their affilietes. It entrusted the [Commission),
the agency with the expertise in financial
transactions and corporate finance, with the task
of administering the act. The [Commission)
carries out its duties essentially by monitoring
inter-affiliate financial transections and
eliminating potential conflicts of interest.
Congress snacted the FPA to regulate the wholesale
interstate sale and distribution of electricity.
It entrusted the eadministration of the FPA .

te the FERC as the agency with the technical
expertise reguired to regulate enargy
transmigsion.

Fﬁ\‘*' v.8, 111 8.Ct. 418,

-—t— prm— ——

Azgadia v, Ohig Power
423 (1990) (citatior ‘eved) .



Acquisition upen the issuance by the FERC of a final order
approving the merger under section 203 of the FPA. AL/

B, QLher MaSiels

Petitioners agsert several other arguments that the
conmission has censidered and rejected. Firet, Holyoke charges
that the Acguisition will viclate the requirement of sections
10(e) (1) &rd 10(¢c)(2) of the Act that the resulting syster be
"not ®¢ large as to impair . . . the effectiveness cf
regulation.” )6/ Specifically, Heolyoke alleges that an existing
subsidiary of Northeast, Holyoke Water Power Company ("HWP"),
currentiy viclates this "effectivenass of regulation”
reguirement. 17/ Holyocke's argument goes not to the size of the
syster but, rather, to HWF's status under the state regulatory

scheme governing public utilities. ik/

18/ The Commission of course has on=going authority to rescind
or further condition ite approval under the Act. Sas
section 20(a).

A6/ Both section 10(e) (1), by reference to section 11, and
section 10(¢) (2) reguire thet the perged Northeast-PSNH
systen be an "integrated public~utility system." By
definitior, such a syster must be "not so large as to impair

. the effectiveress of regulation.," Bection 2(a)(29) eof

the Act.

A1/ HWP, which provides retail electric service to 44 industrial
customers, all located within the City of Holyoke, is &
direct competitor of Holyoke.

18/ Because HWP's sole electric pusiness ie "supplying
electricity in bulk," the Massachusetts Department of Public
Utilities does not regulate the rates that HWP charges ite
industrial customers. fes Mess. cean. Law Ch, 164, § 94,



As noted, the Act reguires that an acguisition not result in
2 syste;m that is so large as to impair tis effectiveness of
regulation. 1In so doing, the Act seeks to protect the avility of
the states to regulate their public utilities. 18/ The Act does
not, hewever, reguire that the Commission, in aspproving an
acquisition under section 10, find that a utility company 18
sub‘ect to ary particular degree of state regulation or aven to
state regulation at all., The extsnt to which Massachusetts
chooses to regulate HWP has no bearing upon our determination of
whether the Acguisition will result in a system that ié o large
as to impair the efrectiveness of regu.aticn. hus, this
challenge fails.

Holyoke further alleges thet Northeast has acquired a real
estate business without Commission approval, in viclaticn of
sections $(a) (1) and 11(k) (1) of the Act, 20/ At issue is HWP'S
ownarship of sevaral properties, not used in the company's
utility operations, that could be sold or deve.cped for
industrial use. Because the Acquisition will not aiter this

situation, we decline to determi. s in this proceeding whether

A2/ Bae suRia note 13.

20/ Section 9(a)(l) of the Act reguires Commiss.on approval ot
the socguisition of "any securities" by & reglstered helding
company. An lc?uilltion under section $(8; (1) must satisty
the standards of section 11(b) (i), whieh lirmits a registered
hoiding cocpany system "to a single integrated publice
utility system, and to such other businesses as are
reasonably incidental, or economicelly ne.essary or
appropriate to the operations of such integrated publiz~
utility systen . . . "
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it affect the situation with respec’ to the Massachusetts
subsidiariee of which Helyoke cemplains, Agcordingly, we reject

Kolycke's arguments in this regard. 24

MMWEC argues that section 10(c)(2) ef the Act bars the
Acquisition because it will not tend toward the economical and
efficient development of the Northeast-PSNH integrated publice

Utility systen., MMWEC challenges the Commissicn's findings
concerning petential scoromies and eff.ciencies that would result

from the Acquisition end asserts that, in any event, the benefits

o
A'
~

1
.

han by acquisition, 28/ 1In

&4/ We note that the Commission has approved the existence of
multiple utility subsidiar es within a single state where
the statutory standards, in particular sections 10(e¢)(2) and
11(k)(2), were met For example, the Central and Southwes®

Corporation, a registered holding company, has three

slectric util'ty subsidiaries operating in Texas, while

Anerican Electric Power Conmpany, another registered holding

company, has three electric utility subsidiaries in Chio. \

4%/ We reject MMWEC's assertion that these savings could be
chieved without the Acquisition. Certain synergies
predicted by Nertheast come about because, under the Act,
Northeast nmust provide services to affiliates at cost. Sge¢
section 13(b) o©f the Act and rule 90 thereunder. In the
Absence Of an affiliate relationship with PSENH, Northeast
/ould net have an corkligation to provide services at cost,
and the projected savings would not necessarily accrue.

Further, this argument assumes *hat PSNK could be viable
indefinitely a# & "stand-alona" entity. Petitioners cite
the July 20, 19980 order issued by the New Hampshire Public
Utilities Commission ("NHPUCY) as having {found that a stand-
alone PSNH would be viable. Petitioners are incorrect in
thelr characteritation of this order. Although the NHPUC
found that "Stand-elone PSNH is at least marginally able t¢
support its capitalization and will survive as a viable

entity" (ld., at 164 it alsc made clear that it aid not
believe there was "2 substantial possibility of being left
with a Stand-alone PSNH" (.d. at 126), The NHPUC also found

n >
(eontinued. ..



Decenber Order, the Commiss.orn exanined at

«cO! mies and efficiencies associated with the Acquisitieon., We
are satisfied that thy benefits rf these eccnonies and

eff cies satisfy the public interest provision cf section
() (. + &%

The prrties have renevwed their regquests for an evidentiary
hearing. They have had a further cpportunity to present thelr
arguments. We have cons.dered these arguments, and we have
revieved the record in light of them. We conclude that Holyoke

and MMWEC have falled to raise a ceanuine i{ssue ©f meterial facc

that could be resolved by, and thus would wvarrant, an evidentiary
A8/ («+« cCONTinved)
that there would be a "risk to the public associated with a
stand=alone PSNH." 14, at 128! Res alss FERC decision at &

("Continuing to maintain a weakened PSNH as & company which
would be marginal et best, and indeed could well &nd up in
bankruptey again, is not 'conusistent with the public
interesat.'"). These conclusions of NHPUC and the FERC are
consistent with the Commission's own fanding that "[tlhe
public interest is served by bringing & prompt end to the
PSENH bankruptey and by previding PSNH with the managenment,
capacity and financial resources t0 make it vieable again.'

The Commission, of course, cennot guarantee t.s success rf
PENH, Based upeon the evidence in the record, however, we
are satisfied that the merged PSNH will be in & stronger
financieal position than a stand=a.one PSNH would be.

28/ Moreover, the Comnission has recognized that a public
utility's emergence from bankruptcy reorganigation is &
benefit that, in Iitself, may satisfy the standards of

section 10(e)(2). S48, 8.8., Middis Wesst CQxp., 1 §.E.C.
$14 (1936) (reorgan.zed utility better able to serve the

public). Cf, Lslldties Povwer & LiQhL CQQXp., 4 S8.E.C. 131
(1938) (facilitetes recorganization cof the parent of a public
utility): Pagmles light and Powar Q2. 2 B.E.C. 828 (1937

(surstitution of a solvent compeny for an insclvent
company



hearing

hesring.

11:. CONCLUBIONK

At explained above ne Comnission conditi

of the AcQuisition upon ! FERC's issuance of & final

approving the nmerger unde: et 2C3 ¢f the TP subject

that cond the AcqQuisinr n the terns and conditions set

fies the statutory standards.
pasin of ¢ in the record, it 20 hereby
exXcept as te the natters over whi ju letien
reeerved in the Decenber Order, the appiicable standards

nd rules thereunder are satisfied, and that ne

adverse findings are necessary:

18 CRDERED, that the recuests for reconsiderat.on are

18§ PURTHER CORDERED, that the reguests for an evidentiary

hebring are again denied
IT I8 FURTHER ORDERTD thet sppreval hereunder is
ponditioned upor the issuance of & final order of the Federal

Erergy Regulatery Commission that the merger of Northeast and

e S

Risgensin's Environnantel Decade. JIng. N. EEC, 082 F.24 82D
$2€6 (D.C. 24y, 1969 ("It is well settied thet evidentiary
hearings are reguired only when & genuins issue of material
fact exists. ")) asserd Rnvirpnmantal Acstien. Ing. Y. SEC/
B98 F.2¢ 1288, 1265-6€ (P%h Cir., 19680), citing Sarre Wire )
Cakle Co. Y. EERL, €77 F.2d 324, 129 (D.C. Cir. 1¥E2




ef the Federal

trhe Decanber Orae:

is affirnet.

By the Comnissic




