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Washington, D.C. 20036 TO F01A-82-A-23

(F0!A-82-484)
Dear Ms. Newman:

This is in response to your Freedom of Information Act (FOIA)
appeal of the decision to withhold SECY-82-377 (" Hearing
Requests on Extension of Construction Completion Dates for
Washington Public Power Supply System Project Nos. 1.and 2")
and SECY-82-377A (" Minor Revisions to SECY-82-377"), and the
attachments to these documents. The Commission has determined
that these documents are exempt from mandatory public release
and that their release would be contrary to the public
interest. Accordingly, your appeal is denied.

The requested SECY-82-377, dated September 14, 1982, is a
two-page document from the General Counsel to the Commission
concerning resolution of an intervenor hearing request
regarding the extension of the construction completion dates
for Washington Public Power Supply System Nuclear Projects Nos.
1 and 2. This document has two attachments. The first
attachment, " Expeditious Conduct of Requested License Amendment
Hearings," dated January 6, 1982, is a three-page memorandum
from the General Counsel to the Commission. The second
attachment is an eighteen-page proposed draft Commission order
concerning the hearing requests that are the subject.of
SECY-82-377. The requested SECY-82-377A, dated September 30,
1982, is a two-page document from the Deputy General Counsel to
the Commission concerning proposed revisions of the draft order
attached to SECY-82-377. Attached to SECY-82-377A are four
pages of the draft order indicating the proposed revisions
discussed in the SECY paper.

The requested SECY papers, the proposed order attached to
SECY-82-377, and the revised pages attached to SECY-82-377A,
all contain the advice, opinions, and recommendations of-the
General Counsel's Office regarding deliberations on the
intervenor's hearing requests regarding the WPPSS facilities.
Unlike the final order, CLI-82-29, issued as a result of the
Commission's deliberations on the hearing requests, the
predecisional contents of these documents have not been
" adopted, formally or informally, as the agency position on an
issue or used by the agency in its dealings with the public."
Coastal States Gas Corp. v. Department of Energy, 617 P.2d 857,
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866 (D.C. Cir. 1980). They thus are exempt from disclosure
under Exemption 5. Id. Moreover, none of'the documents

'

contain reasonably segregable factual material not already in
the public record of the proceeding. Since release of any
factual positions would reveal the agency's deliberative
process, any factual portions are withholdable under Exemption
5. See Montrose Chemical Corp. v. Train, 491 F.2d 63, 67-68
(D.C. Cir. 1976). Accordingly, pursuant to 10 CFR S 9.5 (a) (5) ,
these documents will continue to be withheld in their entirety.

With regard to the first attachment to SECY-82-377, that
memorandum contains the General Counsel's. legal-analysis of
procedural options for the conduct of license amendment
hearings. Because it was prepared as part'of the Commission's
deliberations in response to Sholly v. NRC, 651 F.2d 780 (D.C.
Cir. 1980), cert. granted, 451 U.S. 1016 (1981), as well as in

; anticipation of litigation concerning response to requests for
construction permit extensions, that document also is exempt
from disclosure under Exemption 5 as predecisional,' Coastal
States Gas Corp., supra, and as attorney work-product relating
to the conduct of prospective litigation, Exxon Corp. v. FTC,
663 F.2d 120, 129 (D.C. Cir. 1980). This document contains no
reasonably segregable factual material. Thus, with regard to
this document, the Commission also has determined that pursuant
to 10 CFR S 9.5 (a) (5) it should continue to be withheld in its
entirety.

This letter represents final agency action on your FOIA' appeal
regarding SECY-82-377, SECY-82-377A, and,the aforementioned
documents appended thereto. Judicial review of this decision
is available in a federal district court in the district in
which Debevoise & Liberman has its principal place of business.
or in the District of Columbia.

S "Icerely ,

I N
Samuel J. 3Tilk
Secretary f the Commission
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