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MEMORANDUM
(Memorializing Conference Call of January 21, 1983)

On January 21, 1983, this Board held a conference telephone call to
discuss scheduling and agenda mattiis for a prehearing conference.
Participating in the conference call were: Charles Barth, Esq., Myron
Karman, Esq., and Mr. Kadambi (the NRC Proj: t Manager) for the NRC
Staff; Thomas A. Bavter, Esq., John H. O'Neill, Esq., and Samantha
Flynn, Esq., for Applicants; John D. Runkle, Esq., for CCNC; Travis
Payne, Esq., for Kudzu Alliance; Dr. Richard Wilson; and Mr. Daniel F.
Rexi for CH4ANGE/ELP. Ms. Slater Newman, the representative for CANP,

and Mr. Wells Eddleman could not be rnchod.l

At the outset of the conference call, Mr. Payne told us that Mr.
Eddleman had made arrangements to be called at work. The operator
unsuccessfully attempted to reach Mr. Fddleman.
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In the conference call, ve explained that a second prehearing
conference would be useful to establish a comprehensive schedule for the
proceeding. We also expressed concern that discovery on admitted
contentions had not yet commenced, though we noted with approval that
several parties have engaged in discussions to establish a discover:
schedule on environmental contcutiona.z

The NRC has a policy of attempting to complete licensing
proceeu.ngs before a nuclear power plant 13 ready to operate, consistent
with time requirements for a fair hearing. Thus, the Applicants’
projected fuel loading date is important to scheduling. In addition,
scheduling depends largely upon the availability of certain Staff and
Applicant documents. The present projected fuel loading dute for Unit 1
is June 1985. The NRC Staff stated that it expected issuance of the
draft environmental statement (DES) by the end of February, issuance of
a "Safety Statement" by the end of January, and issuance of the Safety
Evaluation Report in Novemb.r. Applicants stated that North Carolina
had advised them that draft emergency plans are scheduled to be
available in December.

We invited the parties tc submit proposed schedules for the
proceeding. Such schedules would necessarily be somewhat tentative at
this point because some information is not yet available. For examp.e,

we do not know yet how many emergency planning contentions there will

Ltr. from Ap~licants to the Board dated Janaury la, 1983, The
Board commendad these parties for their couperation.



be; therefore, we cannot project a date for the close of discovery on

emergency planning. Navertheless, oroposed schedules should be as

detailed as presently availabie information , .rmits, including dates for
najor milestones. Such proposals should be served by mai on the Boa i

and all parties by February 17, 1983,

We also advisad the parties that the prehearing conference would be
a useful opportunity to discuss the mechanics of discovery. While the
Commission's Rules of Practice spell out the basic parameters of
discover , experience indicates that further guidance is helpfui. We
also stated that we would supply you with copies of the pertinent rules
and with a few decisions on discovery.

The NRC Staff indicated that they were planning to file their first
round of interrogatories within the next two weeks and would use the
format described {: the Susquehanna decision. The Staff inquired
whether the Board would prefer the Staff to wait until after the
prehearing conference before filing interrogatories; we responded that
we would prefer that che Staff not wait, as their interrogatories would
provide specific examples for discussion at the prehearir~
conf:rence.

We also considered a Motion for Clarification by Mr. Eddleman,

dated January 15, 1983, Mr. Eddlem.n was concerned that we might be

The Board also advised the parties that the proposed second
prehearing conference would not affect the time in which a party
should respond to the Staff's interrogatories. See 10 C.F.R. §§
2 .740b, 2.710, 2.711. 1If a party needs more time, it should
request an extension.



scheduling the "final" prehearing conference under 10 CFR 2,752, thus
terminating the opportunity for discovery. We stated that this next
prehearing conference would not be the final prehearing conference and
would not have the effect of closing discovery.

The time and location of the proposud prehearing conference were
difcussed and the board set the conference for Thursday, February 24,
1983, The Board also indicated that it was willing to hold the
~rehearing conference in Durham, or Chapel Yill, but no specific
suggestions were forthcoming. Raleigh seem.d to be preferred by most of
those participating in the conference call. The prehearing conference
will commence a. 9 a.m. at the fol'owing location:

Federal Building Post Gffic~ Court House
Conference Room No. 209
310 New Bern ..venue
laleigh, NC 27601
The following documents are enclosed for your information:
Statement of Policy on Conduct of Licensing Proceedings
10 CFR 2.740-43
Appeal Board decisions in § squehanna and Byron
Licensing Board decision in Pilgrim

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

N L foed,,

Jards L. Kelley, Chaidwan
IS(RATIVE JUDGE

Daced at Bethesda, Maryland,
this ?’5th day of January, 1983.
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COMMISSIONERS

Joseph M. Hendrle, Chairman
Victor Gilinsky
Peter A. Bradford
John F. Ahearne

in the Matter of

STATEMENT OF POLICY ON
CONDUCT OF LICENSING PROCEEDINGS May 20, 1981

The Commission issues a policy statement providing guidance to its
licensing boards on the use of tools intended to reduce the time for
completing licensing proceedings while still ensuring that hearings are fair
and procduce full records.

I. BACKGROUND

~The Commission has reviewed the docket of the Atomic Safety and
Board Panel (ASLBP) and the current status of proceedings
before its individual boards. In a series of public meetings, the Commussion
has examined at length all major elements in its licensing procedure. It is
clear thai a number of difficult problems face the agency as it endeavors to
meet its responsibilities in the licensing area. This is especially t=: case with
regard to staff reviews and hearings, where requested, for applications for
nuclear power plant operating licenses.

Histoncally, NRC operating licensing reviews have heen completed and
the license issued by the time the nuclear plant is ready 10 operate, Now, for

the first time the heanngs on a number of operating license apph.mons
may not be concluded before construction is completed. This situation is a
consequence of the Three Mile Island (TMI) accident, which requird a
reexamination of the entire regulatory structure. After TMI, for over a year
and a haif, the Commission’s attention and resources were focused on
plants which were already licensed to operate and on the preparation of an
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Virtually all of the procedural devices discussed in this Statement are
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time for completing licensing ings. The guidelines set forth below
are not o be considered all inclusive, but rather are to be considered
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. GENERAL GLUIDANCE

The Commission’s Rules of Practice provide the board with substantial
authority to regulate hearing procedures. In the final analysis, the actions,
consistent with applicable rules, which ma - be taken to conduct a8 efficient
hearing are limited primarily by the gowu sense, judgmen i
skﬂlsofapmidingboudvhichisdediawdlo
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Fairness to all involved in NRC's adjudicatory procedures requires that
everypnmcxpumfulﬁnthcobhpuomunpuodbymdmmdmmth
applicable law and Commission regulations. While a board should
endeavor to conduct the proceeding in a manner that takes account of the
special circumstances faced by any participant, the fact that a party may
have personal or other obligations or possess fewer resources than others 0
devote to the proceeding does not relieve that party of its hearing
cbligations. When a participant fails to meet its obligation=, a board should
consider the imposition of sanctions against the offending party. A
spectrum of sanciions from minor to severe is available to the boards to
assist in the management of proceedings. For example, the boards could
warn the offending party that such conduci will not be tolerated in the
future, refuse to consider a filing by tie offending party, deny the right to
crcss-examine or present evidence, dismiss one or more of the party’s
contentions, impose appropriate sanctions on counsel for a party, or, in
severe cases, dismiss the party from the proceedine, In selecting a sanction,
boards should consider the relative importance of the unmet >bligation, its
potential for harm to other parties or the orderly conduct of the proceeding,
whether its occurrence is an isolated incident or a part of a pattern of
behavior, the importance of the safety or environmental concerns raised by
the party, and all of the circumstances. Boards should attempt to tailor
sanctions to mitigate the harm caused by the failure of a party to fulfill its
obligations and bring about improved future complunoe. At an early stage
in the proceeding, a board should make all parties aware of the
Commission’s policies in this

When the NRC staff is responsible for the delay of a proceeding tae
Chief Administrative Judge, Atomic Safety and Licensing Board Panel,
should inform the Executive Director for Operations. The Executive
Director for Operations will apprise the Commission in writing of
significant delays and provide an explanation. This document will be served
on all parties to a proceeding and the board.

M. SPECIFIC GUIDANCE

A. Time

The Commission expects licensing. boards to set and adhere to
reasonable schedules for proceedings. The Boards are advised ‘o satisfy
themselves that the 10 CFR 2.711 “good cause™ standard for adjusting
times fixed by the Board or prescribed by Part 2 has actually been met
before granting an extension of time. Requests for an extension of time
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C. Negotiation

mprﬁssbouldbeencoungedtonegoﬁaunantimpﬁatomd
during the hearing to resolve contentions, settle procedural disputes, and
retter define issues. Negotiations should be nionitored by the board
through written repcris, prehearing conferences, and telephone confer-
ences, but the boards should not become directly involved in the
negotiations themselves.

i). Board Management of Discovery

Thepu:poseofdiscovexyistoexpedilehearingsby the disclosure of
information in the possession of the parties which is relevant to the subject
matter involved in the ing so that issues may be narrowed,
stipulated, or eliminated and so that evidence to be presented at hearing
mbesﬁpuhtadmowumiwdw&atwhichhrdmtm
Commi- -.on is concerned that the number of interrogatories served in some
cases may place an undue burden on the parties, particularly the NRC staf,
and may, as a consequence, delay the start of the hearing without reducing
the scope or the length of the hearing.

The Commission believes that the benefits now obtained by the use of
interrogatories could generally be obtained by using a smaller number of
better focused interrcgatories and is comsidering 3 proposed rule which
would limit the number of interrogatories a party could file, absent a ruling
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by the Board that a greater number of interrogatories is justified. Pending a
Commission decision on the proposed rule, the Boards are reminded that
they may limit the number of interrogatories in accordance with the
Commission’s rules.

Accordingly, the boards should manage and supervise all discovery,
including not oniy the intitial discvery directly following admission of
contentions, but alsc aay - scovery conducted thereafter. The Commission
again endorses the polic of voluntary discovery, and encouragss the
boards, in consultation w.ch the parties, to establish time frames for the
completion of both voluatary and involuntary discovery. E ch individual
bocrdshandewminethemethodbywhichitmpervisathcdiwovqy
process. Possible methods include, but are not limited to, written reports
from the parties, telephcne conference calls, and status report conferences
on the record. In virtually all instances, individua! boards should schedule
an initial conference with the parties to set a general discovery schedule
inmediately after contentions have been admitted.

E. Settlement Conference

Licensing boards are encouraged to hoid settlement conferences with
the parties. Such conierences are to scrve the purpose of resolving as many
contentions as possible by negotiati-n. The conference is intended to:  (a)
have the parties identify those contentions no longer considered vaid or
important by their sponsor as ¢ result of nformation generated through
discovery, so that such coni ntions can be eliminated from the proceeding;
and (b) to hav» the parties negotiate a resolution, wherever possible, of all
or part of any contention still beld valid and important. The settlement
conference is not intended to replace the prekcaring conferences provided
by 10 CFR 2.7512 and 2.752.

F. Timely Rulings on Prehearing Matters

The licensing boards should issue timely rulings on all matters. In
particular, rulings should be issued on crucial or potentially dispositive
issues at the earliest practicable juncture in the proce .ding. Such rulings
may eliminate the need 0 adjudicate one or more subsidiary issues. Any
ruling which would affect the scope of an evidentiary presentation sheuld
be rendered well before the presentation in question. Rulings on procedural
“1atters to regulate the course of the hearing should also be rendered early.

If a significant legal or policy question is presented on which Commis-
sion guidance is needed, a board should promptly refer or certify the matter
to the Atomic Safety and Licensing Appeal Board or the Commission. A
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K. Initial Decisions

Licensing proceedings vary greatly in the difficulty and complexity of
issues to be decided, the number of such issues, and the size of the record
compiled. These factors bear on the length of time «t will take the boards to
issue initial decisions. The Commission expects that decisions not only will
continue fo he fair and thorough, tut also that decisions will issue as soon
as practicakl: afler the submission of proposed findings of fact and
conclusions of law.

Accordingly, the Chief Administrative Judge of the Atomic Safety and
Licensing Board Panel should schedule all board assignments so that after
the record has been completed individual Administrative Judges are free to
write inital decisions on those applications where construction has been
completed. Issuance of such decisions should take precedence over other
responsitilities. "

IV. CONCLUSION

This statement on adjudication is in support of the Commission's effort
to complete operating license proceedings, conducted in a thorourh and
fair manner, before the end of construction. As we have noted, that process
bas not, in the past, extended beyond completion of plant construction.
Because of the considerable time that the staff had to spend on developing
and carrying out safety improvements at operating reactors during 1979
1980, in the wake of the Three Mile Island accideat, this historical situation
has been disrupted. To reestablish it on a reliable basis requires changes in
the agency review and hearing process, some of which are the subject of this
statement.

As a final matter, the Commission observes that in :deal circumstances
operating license proceedings should not bear the vurden of issues that ours
do now. Improvement on this score depends on more complete agency
review and decision at the construction permit stage. That in turn depends
on a change in industrial practice: submittal of a more nearly complete
design by the applicant at the construction permit stage. With this change
operating license revie ¥s and public proceedings could be limited essen-
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For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.
this 20th day of May, 1981.
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§2.731

which is effective at the time of such
ruling, provided that the terms of the
ruling are incorporated in the subse-
quent written order.

(Sec. 102. 83 Stat. 853: 42 U.8.C. 4332. sec.
161, Pub. L. 83-703, 68 Stat. 948 (42 US.C.
2201); sec. 201 as amended. Pub. L. £3-438.
88 Stat. 1243, Pub. L. 94-79. 89 Stat. 413 (42
U.8.C. 58410

{27 PR 371, Jan. 13. 1962, as amended at 28
FR 10154, Sept. 17. 1963: 37 FR 15132, July
28, 1972: 39 FR 24219, July 1, 1974: 43 FR
17802. Apr. 26, 1978. 46 FR 30331. June 8.
196i; 46 FR 58281, Dec. L. 1981)

§2.731 Order of procedure.

The presiding officer or the Commis-
sion will designate the order of proce-
dure at a hearing. The proponent of
an order will ordinarily open and
close.

§2.732 PRurden of proof.

Unless otherwise ordered by the pre-
siding officer, the applicant or the pro-
ponent of an order has the burden of
proof. :

§2.733 Examination by experts.

A party may request the presiding
officer to permit a qualified individual
who has scientific or technical train-
ipg or experience to participate on
behalf of that party in the ex o
tion and cross-examination of expert
witnesses. The presiding officer may
permit such individual to participate
on behalf of the party in the examina-
tion and cross-examination of expert
witnesses, where it would serve the
purpose of furthering the conduct of
the prc.»:ding, upon finding: (a) That
the individual is qualified by scientific
or technical training or experience Lo
contribute to the development of an
adequate decisional record in the pro-
ceeding by the conduct of such exami-
nation or cross-examination, (b) that
the individual has read any wriiten
testimony on which he intends to ex-
amine or cross-examine and any docu-
ments to be used or referred to in the
course of the examination or cross-ex-
amination, and (¢) that the individual
has prepared himself to conduct a
meaningful and expc.itious examina-
tion or cross-examination. Examina-
tion or cross-examination conducted
pursuant to this seotion shall be limit-
ed to areas within the expertise of the

| &
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individual conducting the ¢xamination
or cross-examination. The party on
behalf of whom such examination or
cross-examination is conducted and
his attorney shall be responsible for
the conduct of examination or Cross-
examination by such individuals.

{37 FR 15132, July 28. 1972)

DEePOSITIONS AND WRITTEN INTERROGA-
TORIES; DISCOVERY: ADMISSION Evi-
DENCE

§2.740 General provisions governing dis-
covery.

(a> Discovery methods. Parties may
obtain discovery by one or more of the
following methods: Depositions upon
oral examination or written interroga-
tories (§ 2.740a); written interrogator-
jes (§ 2.740b); product.un of documents
or L.iings or permission Lo enter upon
land or other property, for inspection
and other p (§2.741); and re-
quests for admission (§ 2.742).

(b) Scope of discovery. Unless other-:
wise limited by order of the presiding
officer in accordance with this section.
the scope of discovery is as follows:

privileged. which is relevant to the
subject matter involved in the pro-
ceeding, whethes it relates to the
claim or defense of the party seeking
discovery or to the claim or defense of
any other party. including the exist-
ence, descripton, nature, custody. con-
dition, and location of any books, doc-
uments, or other tangible things and
the identity and location of persons
having knowledge of any discoverable
matter. In a proceeding on an applica-
tion for a construction permit or an
operating license for a production or
utilization facility, discovery shall
begin only aiter the prehearing con-
ference provided for in §2.751a and
shall reiate only to those matters in
controversy which have been identi-
fied b. tne Commission or the presid-
ing officer in the prehearing order en-
tered at the conclusion of thit pre-
hearing conference. In such a proceed-
ing, no discovery shall be had after the
beginning of th prehearing confer-
ence held pursuant to § 2.752 except
upon leave of the presiding officer
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upon cause shown. Iv is not
‘,ound for objection that the informa-
tion sought will be inadmissible at the
nearing if the information sought ap-
reasonably calculated to lead to
ine discovery of admissible evidence.
(2) Trial preparation materials. A
par'y may obtain discovery of docu-
me.ts and tangible things otherwise
iscoverable under paragraph (b)1) of
(his section and prepared in anticipa-
(ion of or for the hearing by or for an-
other party’s representative (including
his atiginey, consultant, surety, in-
demnitor, insurer, or agent) only upon
2 showing that the par.y seeking dis-
co-ery has substantial need of the ma-
terials ‘.. the preparation of this case
and that he is w able without undue
par iship to obtain the substantial
equivalent of the materials by other
means. In ordering discovery of such
materials when the required showing
has been made, the presiding officer
<hall protect agains: disclosure of the
nental impressions, conclusions, opin-
ions, or legal theories of an attorney
or other representative oi a party con-
cerning the proceeding.
(¢c) Protective order. Upon motion by
a party or the person from whom dis-

covery is sought, and for good cause

shown, the presiding officer may make
any order which justice requires tw
protect a party or person from annoy-
ance. embarrassment, oppression, or
undue burden or expense, including
one or more of the following: (1) That
the discovery not be had: (2) that the
discovery may be had only on specified
terms and conditions, including a des-
ignation of the time or place; (3) that
(he discovery may be had only by a
method of discovery other than that
selected by the party seeking discov-
ery: (4) that certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters;
(5) that discovery be conducted with
no one present except persons desig-
nated by the presiding officer: (8)
that, subject to the provisions of
£ 2,744 and 2.790, a trade secret or
otiier confidential research, develop-
ment, or commercial information not
be disclosed or be disclosed only in a
designatad way: (T)-that studies and
evalusrions not be prepared. If the
motion mr‘; protective order is denied
1 - ..

§2.740

in whole or in part. the presiding offi-
cer may. on such terms and conditions
as are just, order that any party or
person provide or permit discovery.

(d) Sequence and timing of discov-
ery. Unless the presiding off.-er upon
motion. for the convenience of parties
and witnesses and in the interests of
justice, orders otherwise, methods of
discovery may be used in any sequence
and the fact that a party is conducting
discovery. whether by deposition or
otherwise, shall not operate tc delay
any other party’s discovery.

(e) Supplementation of responses. A
party who has responded to a request
for discovery with a response that was
complete when made is under no duty
to supplement his response to include
informaticn thereafter acquired,
except as follows:

(1) A party is under a duty season-
ably to supplement his resnonse with
resp=ct to any question directly ad-
dress2d to (i) the identity and location
of persons having knowledge of discov-
erabie matters, and (ii) the identity of
each person expected to be called as
an expert witness at the hearing, the
subject matter on which he is expect-
ed to testify, and the subst.nce of his
testimony.

(2) ‘A party is under a duty season-
ably to amend a prior response if he
obtains information upon the basis of
which (i) he knows that the response
was incorrect when made, or (ii* he
knows that the response though cor-
rect when made is no longer true and
the circumstances are such that a fail-
ure to amend the response is in sub-
stance a knowing concealment.

(3) A duty to suppiement responses
may be imposed by order of the pre-
siding officer or agreement of the par-

ties.

(f) Motion to compel discovery. (L If
a deponent or party upon whom a re-
quest for production of documents or
answers ‘0 interrogatories is served
fails to respond or objects to the re-
quest, or any part thereof, or fails to
permit inspection as requested, the de-
posing party or the party submitting
the request may move the presiding
officer, within ten (10) days after the
date of the response or after failure of
a party te respond to the request for
an order compelling a response or in-
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spection in accordance with the re-
quest. The motion shall set forth the
nature of the questions or the request,
the response or objection of the party
upon whom the request was served,
and arguments in support of the
motion. For purposes of this para-
graph, an evasive oOr incomplete
answer Oor response shall be treated as
a failure to answer or respond. Failure
to answer or respond shall not be ex-
cused on the ground that t:e discov-
ery sought is objectionable unless the
person or party failing to answer or re-
spond has appited for a Jrotective
order pursuant to paragraph (¢) of
this section.

(2) In ruling on a motion made pur-
suant to this section, the presiding of-
ficer may make such a protective
order as he is authorized to make on a
motion made pursuant to paragraph
(¢) of this section.

(3) This section does not preciude an
independent request for issuance of a
subpena directed to a person not a
party for production of documents and
things. This section does not apply to
requests for the testimony or interrog-
atories of the regulatory staff pursu-
ant to § 2.720(hx2) or production of
NRC documents pursuant to §2.744 or
§ 2.790, except for paragraphs (¢)and
(e) of this section.

(Sec. 161. Pub. L. 83-703. 68 Stat. 948 (42
U.S.C. 2201); sec. 201, as amended. Pub. L.
93-438. 88 Stat. 1243. Pub. L. 94-79. 89 Stat.
413 (42 U.S.C. 58410

(37 FR 15133, July 28, 1972, as amended at
43 FR 17802, Apr. 26, 1978)

§ 2.740a Depositions upon oral examina-
tion and upon written interrugatories.

(a) Any party desiring to take the
testimony of any party or other
person by deposition on oral examina-
tion or written interrogatories shall,
without leave of the Commission or
the presiding officer, give reasonable
notice in writing to every other party,
to the person to be examined and to
the presiding c'ficer of the proposed
time and place of taking the deposi-
tion; the name anu address of 2ach
person to be examined. if known, or if,
the name is not known, a general de-
scription sufficient to identify him or
the class or group tQ which he belongs:
the matters upon which each person

Title 10—Energy

will be examined and the name Or de.
scriptive title and address of the offj.
cer before » 10om the depositiun is to
be taken.

(b) [Reserved]

(¢) Within the United States, a depo-
sition may be taken before ai.y officer
authorized to administer oaths by the
laws of the United States or of the
place where the examination is held
Outside of the United States. a deposi.
tion may be taken before a secretary
of an embassy or legation, a consul
general, vice consul ¢r consular agent
of the United States, or a person au-
thorized to administer oaths designat.-
ed by the Commission.

(d) The deponent shall be sworn or
shall affirm before any questions are
put to him. Examination and cross-ex.
amination shall proceed as at a hear-
ing. Each questica propounded shall
be recorded and the answer taken
down in the words of the witness. Ob-
jections bn questions of evidence shall
be noted in short form without the ar-
guments. The officer shall not decide
on the competency. materiality, or rel-
evancy of evidence but shall record
the evidence subject to objection. Ob-
jections on questions of evidence not
made before the officer shall not be
deemed waived unless the ground of
the objection is one which might have
been obviated or removed if presented
at that time.

(e) When the testimony is fully tran-
scribed, the deposition shall be submit-
ted to the deponent for examination
and signature unless he is ill or canno
be found or refuses to sign. The officer
shall certify the deposition or, if the
ce -osition is not signed by the depo-
nent, shall certify the reasons for the
failure to sign, and shall promptly for-
ward the deposition by registered mail
to the Commission.

(f) Where the deposition is to be
taken on written interrogatories, the
party taking the deposition shall serve
a copy of the interrogatories, showing
each interrogatory separately and con-
secutively numbered, on every other
party with a notice stating the name
and address of the person who is to
answer thiem, and the name, descrip-
tion, ti*le. and address of the officer
before whom they are to be taken.
Withip ten (10) days after service, any
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other party may serve ~ross-interroga-
tories. The interrogatories. cross-inter-
rogatories, and answers shail b: re-
corded and signed, and the deposition
certified, returned, and filed as in the
case of a depos! ion on oral examina-
tion.

(g) A deposition will not become a
part of the record in the hearing
unless received in evidence. If only
part of a deposition is offered in evi-
dence by a party, any other party may
introduce any other parts. A party
shall not be deemed {0 make a person
his own witness for any purpose by
taking his deposition.

(h) A deponent whose deposition is
taken and the officer taking a deposi-
tion shall be entitled to the same fees
as are paid for like services in the dis-
trict courts of the United States, to be
paid by the party at whose instance
the deposition is taken.

(i) The witness may be accompanied,
represented, and advised by legal
counsel.

(J) The provisions of paragraphs (a)
through (1) of this section are not ap-
plicable to NRC personnel. Testimony
of NRC personnel by oral examination
and written interrogatories addressed
to NRC personnel are subject to the
provisions of § 2.720(h). Lo

(Sec, 161, Pub. L. 83-703, 68 Stat, 948 (42
US.C. 2201); sec. 201 as Mhb. L
93-438, 88 Sta'. 1243, Pub. L. 94-79. 89 Stat.
413 (42 US.C. 58410

(27 FR 377, Jan. 13, 1962, as amended at 35
FR 19501, Dec. 23, 1970. Redesignated at 37
FR 15133, July 28, 1972, and amended at 43
FR 17802, Apr. 26, 1978]

§2.740b  Interrogatories to parties.

(a) Any party may serve upon any
other party (other than t!.e staff)*
written interrogatories to be answered
in writing by the party served. or if
the party served is a public or private
corporation or a partnership or associ-
ation, by any officer or agent, who
shall furnish such information as is
Available to the party. A copy of the
interrogatories, answers, and all relat-
vd pleadings shall be filed with the
Sceretary of the Commission and shall
“

‘Interrogatories addressed to the staff are
ibject to § 2.720¢h XA X{i).

- . -~ 8

§270

be served on the presiding officer and
upon all parties to the proceeding.

(b) Each interrogatory shall be an-
swered separately and fully in writing
under oath or affirmation. unless it is
object d to, in which event the rea-
sons for objection shall b~ stated in
lieu of an answer. The answers shali
be signed by the person making them,
and the objections by the attorney
making them. The party upon whom
the interrogatories were served shall
serve a copy of the answers and objec-
tions upon all parties to the proceed-
ing within 14 days after service of the
interrogatories, or within such shorter
or longer period as the presiding offi-
cer may allow. Answers may be used in
the same manner as depositions (see
§ 2.740a(g)).

(37 FR 1. 34, July 28, 1972)

§ 2741 Production of documents and
things and entry upon land for inspec-
tion and other purposes.

(a) Request for discovery. Any party
may serve on any other party a re-
quest to:

(1) Produce and permit the party
making the request, or a person acting
on his behalf, to inspect ~nd copy any
designated docum: nts, o. to inspect
and copy, test, or sample any tangible
things which are within the scope of
§ 2.740 and which are in the posses-
sion, custody, or control of the party
upon whom the request is served: or

(2) Permit entry upon designated
land or oth(r prorerty in the posses-
sion or controi of the party upon
whom the reguest is served for the
purpose of inspection and measuring,
surveying, photogriphing, testing, or
sampling the property or any desig-
nated object or operation thereon,
within the scope of § 2.740.

(b) Service. The request may be
served « any party without leave of
the Commission or the presiding offi-
cer. Except as otherwise provided in
§ 2.740, the request may be served
after the proceeding is set for hearing.

(c) Contents. The request shall set
forth the items to be inspected either
by individual item or by category, and
describe each item and category with
reasonable particularity. The request
shall specify a reasonable time, place,
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and manner of making the inspection
and performing the related acts.

(d) Response. The party upon whom
the request ‘s served shall serve on the
party submitting the request a written
response within tharty (30) days after
the service of the request. The re-
sponse shall s.ate. with respect to each
item or category. that inspection and
related activitier will v+ permitted as
requested. unless the requast is object-
ed to, in which case Lhe reasons {or ob-
jection shall be stated. 1f objection is
niade to part of an item Or category.
the part shall be specified.

(e) NRC records and 1gcuments. The
provisions of paragraphs (a) through
(d) of this section do not apply t0 the
production for inspection and copying
or phowmphlnc of NRC records or
documents. Production of such records
or documents is subject to the provi-
sions of §§ 2.744 and 2.790.

(37 FR 15134, July 28. 19721
§2742 Admissions.

answer has been filed, a party may file
a written request for the
the genuineness and authenticity of
any relevant document described in or
attached to the request, or for the ad-
~ission of the truth of any’ specified
relevant matter of fact. A copy of the
document shall be delivered with the
request unless a copy has already been
furnished.

(b) Each requested admission shall
ve deemed made unless, within a time
designated by the presiding officer or
the Commission. and not less than ten
(10) days after service of the request
or such further time as may be al-
Jowed on motion. tl.c party to whom
the request is serves on the
requesting party either (1) a sworn
statement denying specifically the rel-
evant matters >f which an admission is
requested or setting forth .a detail the
reasons why he can Jeither truthfully
admit nor deny them, or (2) written
objections on the gro
all of the matters involved are | vi-
leged or {rrelevant or that the request
is otherwise improper in whole or in

Answers on matters to which
such objections are made may be de-

Tit'c 10—Energ,

ferred until the objections are deter.
mined. If written objections are made
to only a part of a request. the remain.
der of the request
within the time designated.

(¢) Admissions obtained pursuant to
the procedure in this section may be
used in to the same extem
and subject to the same objections as
other

{27 FR 371, Jan. 13. 1962, as amended at 3%
FR 15134, July 28, 1972])

§2.713 Evidence.

(a) General. Every party to a pro-
ceeding shall have the right to present
such c:al or documentary evidence
and rebuttal evidence and conduct
such cron-exsmlnst.ion as may be re.
quired for full and true disclosure of
the facts.

(b) Written testimony. The parties
shall submit direct ony of wit.
rm, unless other-
wise ordered by the presiding officer
on the basis of objections presented.
In any P g in which advance
written testimony is to be usec. each
party shall serve copies of its propsoed
written testimony on each other party
at least fifteen (15) days in advance of
the session of the hearing at which its
testimony is to be presented. The pre
siding officer may permit the intro-
duction of written testimony not so
served, either with the consent of all
parties present or after they have had
a reasonable opportunity to ex
it. Written testimony shall be incorpo-
rated in the transcript of the record as
if read or, in the discretion of the pre-
siding officer, may be offered and ad-
mitted in evidence as an exhibit. This
paragraph does not apply to P
ings under Subpart B for modification,
suspension, or revoca’ ‘'on of a license.

(c) Admissibility. Only re’cvant, ma-
terial, and reliable evidence which is
not unduly repetitious will be ad-

of an admissible document will be seg-
regated and excluded so far as is prac-
ticable.

(d) Objections. Au objection to evi-
dence shall briefly state the grounds
of objection. The
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-uling is preserved without notation
on the record.

(e) Offer of proof. An offer of proof
made in connection with an objection
(0 a ruling of the presiding officer ex-
cluding or rejecting prafiered oral tes-
umony shall consist of a statement of
the substance of the proffered evi-
dence. If the excluded evidence is writ-
ten, a copy shall be marked for identi-
fication. Rejected exhibits, adequately
marked for identification, shall be re-
iained in the record.

«f) Exhibits. A written exhibit will
not be received in evidence unless the
original and two copies are offered and
a copy furnished to each party, or the
parties have previously been furnished
with copies or the pres.ding officer di-
rects otherwise. The presiding officer
may permit a parti; to replace with a
(rue copy an original document ad-
mitted in evidence.

(g) Proceedings involving applica-
tions. In any proceeding involving an
spplication. there shall be offered in
.vidence by the staff any report sub-
mitted by the ACRS in the proceeding
\n compliance with secticn 182b of the
Act, any safety evaluation prepared by
the staff and any Detailed Statement
on environmental considerations pre-
pared by the Director of Nuclear Re-
actor Regulation or Director of Nucle-
ar Material Safety and Safeguards, as
\ppropriate, or his designee in th2 pro-
ov-ding pursuant to Part 51 of this

hapter.

h) Official record. An official record
of a govzrnment agency or entry in an
official record may be evidenced by an
official publication or by a copy attest-
¢d by the officer having legal custody
of the record and accompanied by a
certificate of his custody.

(1) Official notice. (1) The Commis-
«ion or the presiding officer may take
official notice of any fact of which ¢
court of the United States may take
udicial notice or of any technical or

jentific fact within the knowledge of
‘he Commission as an expert body.
Foch fact officially noticed under this

ibparagraph shall be specified in the
record vith sufficient particularity to
.dvise the parties of the ma‘ters
hiich have been noticed or brought to
‘he attention of the parties before
‘nal decision and-each party adversely
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affected by the decision shall be given
opportunity ‘o controvert the fact.

(2) If a decision is stated to rest in
whole or in part on official notice of a
fact which the parties have not had a
prior opportunity to controvert, a
party may controvert the fact by ex-
ceptions to an initial decision or a peti-
tion for reconsideration of a final deci-
sion clearly and concisely setting forth
the information relied upon tc show
the contrary.

(Sec. 161, Pub. L. 83-703. 68 Stat. 948 (42
U.S.C. 2201 sec. 201, as amended. Pub. L.
93-438. 88 Stat. 1243, Pub. L. 94-79, 89 Stat.
413 (42 U.S.C. 5841))

(27 FR 377, Jan. 13, 1962, as amended at 28
FR 10154, Sept. 17, 196™; 31 FR 4339, Mar.
12, 1966; 37 FR 15134, July 28, 1972: 39 FR
262"?:. July 18, 1974; 43 77 17802, Apr. 26,
197,

82744 Production of NRC records and
documents.

(a) A request for the production of
an NRC record or document not avail-
able pursuant to § 2.790 by a pariy to
an initial licensing proceeding may be
served on the Executive Direclor for
Operations, without leave of the Com-
mission or the presiding officer. The
request shail set forth the records or
documents requested, either by indi-
vidual item or by category, and shall

“describe each item or category with

reasonabl® particularity and shall
state why that record or document ir
relevant te the proceeding.

(k) If the Executive Director for Op-
erations objects to producing a re-
quested record or document on the
ground that (1) it is not relevant or (2)
it is exempted from disclosure under
§ 2.790 and the disclosure is not neces-
sary to a proper decision in the pro-
ceeding or the document or the infor-
mation there 1 is reasonably obtain-
able from anocher source, he shall so
advise the requesting party.

(¢) If the Executive Director for Op-
erations objects to producing a record
or document, the requesting party
may apoly to the presiding officer, in
writing, to compel production of that
record or document. The application
shall set forth the relevancy of the
record or document to the issues in
the proceeding. Tr+ application shall
be processed as a motion: n accordance
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salzman, Chairman
Dr. John H. Buck
Thomas S. Moore

Dozket No. 50-387

in the Matter of
50-388

PENNSYLVANIA POWER AND
LIGHT COMPANY AND
ALLEGHENY ELECTRIC
COOPERATIVE, INC.
(Susquehanna Steam
Electric Station, Units 1
and 2) September 23, 1980

Acting on the Commission’s referral of an intervenor’s request for relief
related to the conduct of discovery in this proceeding before the Licensing
Board, the Appeal Board accepts review of the matters raised but denies the
relief sought on the ground that the record does not substantiate the

intervenor’s complaints.

RULES OF PRACTICE: DISCRETIONARY INTERLOCUTORY
REVIEW .

The Commission’s Rules of Practice give an appeal board discretionary
authority to review a licensing board’s “interlocutory ™ rulings, ie., those
disposing of less than an entire cause. 10 CFR 2.718(), 2.730(f) and
2.785(bX1). That authority, however, is reserved for exceptional and
important issues.

n7
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intervenor until May 1, 1980, o supplement those that were not. LBP-80-
13, 11 NRC 559 (1980). The Coalition filed additional answers on that date
and more on May 20th; neither the applicants ncr the staff touched on the
ade quacy of those answers in the subsequent briefs we called for in ALAB-
593, supra, 11 NRC at 763.

We perceive three main themes in the Coalition's complaint:  First,
that the applicant unfairly asked it to answer “excessively large numbers of
interrogatories™; second, that the Licensing Board failed to protect it from
that “abuse™ of the discovery process; and, third, that as “publi-interest™
litigants they were unfairly disadvantaged by the Commission’s discovery
rules. We discuss each in turn.

1. The number of interrogatories.
(a) The Rules of Praciice (like the Federal Rules on which they are

based) set no limit on the number of interrogatories parties may ask one
another, provided that they relate to the issues in controversy. (0 CFR
2.740(b)(1). The Coalition’s petition does not argue that the interrogatonies
it objected to are irrelevant; it complains of their number. The Coalition
asserts that its “mere dozen contentions™ were unfairly met with “fully
2,700" interrogatories from the applicants.”

The Coalition's complaint can neither be accepied nor rejected on the
basis of those two figures. It is, to be sure, literally true that the Coalition
submitted twelve contentions (of which the Board admitted ten). But a
single contention can cover many subjects for inquiry: such is the case with
the Coalition’s. For example, the intervenor’s first contention (rephrased
and shortened by the Board) concerns the effect on human heaith of the
uranium fuel cycle and appears in the margin below."* Even a cursory
reading suggests ten legitimate subjects for inquiry subsumed in it; ie, (1)

"Coalition's “Request to the NRC Commissioners,” dated 4arch 14, 1980, at 6.
' “1. The quantity of radon-222 which will be released during the fuel cycle required (or
Susquehanna facility had not been, but should be, adequately
i health effects of this radon should be estmated and these esu

factored into the cost-benefit balance for the operation of the plant.

i

- 4

The radiological heaith effects of all isotopes other than radon-2.2 which will
released during the fuel cycle requirsd for the Susquehanna plani have
misrepresented and underestmated. lu particular, the health effects of each
lived 1sotope which will be released from the fuel cycle for Susquehanna should
reassessed. The app-opnately determined effects must be factored into the cost-
benefit balance for the uperation of the piant.” 9 NRC at 298.

21

The longer form of th= contention as imitially submitted appears in Appendix A, infre, at341.
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the quanuty of radon releases attributable *o fabricating fuel for the plant;
(2) now that quantity was assessed; (3) the health effects aitributable to it;
(4) how those effects influence the NEPA cost-benefi* balance; (5) the other
isotopes released in the fabrication process; (6) the quantities o7 those
isotopes; (7) their health effects; (8) and (9) how and by whom those efTects
have been misrepresented; and (10) how these effects influence the cost-
benefit balance.

The radiological health and safety contentions are similarly multi-
layered. For example, the Coalition asserts the existence of “numerous
design deficiencies” in the plant’s nuclear steam supply system that render
the facility unsafe to operate.” Even as rephrased and shortened by the
Board for purposes of litigation, the contentior has four subparts and each
raises one or more serious allegations.®

This multiple structure typifies all the Coalition's contentions. (See
Appendix A, infa). This is no criticism; safety questions involving nuclear
power generation can have many facets. Our point is thai the Coalition’s
references 1o its “mere dozen™ contentions understates the number and
complexity of matters it raised. Without attempting to quantify those
matters precisely, it is fair t0 conclude that the Coalition’s figure is low by
at least a factor of five.

We stress again that there is nothing wrong with raising a great many
issues. But the courts have long recognized that parties are entitled to
discover all matters not privileged that tend to support or negate the
allegations in the pleadings, or which are 1 ~:sonably calculated to reveal
such matter. * Ii is therefore against the number and nature of the issues

"See App. A, infra, at 345 -346.

7. The nuclear steam supply sysiem of Susquehanna | and 2 contains numerous
generic design deficiencies, some of which may never be resoivable, and which,
when reviewed together, render a picture of an unsafe unclear installation which

maynmbcnfcemghwopzannaﬁnﬂy:

a. The pressure suppression containment structure may not be constructed with
ﬂhdutumgﬂwﬁwmmfm realized during blowdown.

b. mmdsmmmmammaumunmm
wmmwwwhmuwlm

c l“mwyMamMyMlmammm
effecuveness.

d The ability of Susquehanna to survive anticipated transients without scram

(ATWS) remains to be demonstrated. In this regard, reliance on probabilisuc
numbers, as 107 per year, is unwise and unsafe.”

“'Where disr wvery requests “are relevant directly to the issues raised by the pleadings they

cannot be attacked.” Sandee Mfg. Company v. Rohm and Haas Company, 24 FRD $3, 57 (N.D.

FOOTNOTE CONTINUED ON NEXT PAGE
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actually raised, noi # ~ount of formal contentions, that the reasonabieness
of applicants’ discovery requests muct be balanced. And that number is, as
noted, substantially greater than the Coalition's petition indicates.

() Tae applicants did not submit 2,700 separate interrogatories.
Rather, they served a set of questions divided into sections corresponding to
mmunmmwﬁm“mﬂmﬁnﬁc"mmm
Coupled with them were four “gen=ral interrogatories™ designed to elicit the
foundation for the answers given to the basic interrogatories. The 2,700
figure is the Coalition’s computation; its June 29, 1979 response to
applicants’ interrogatories explains the derivation of that figure: “The
[Applicants’] basic questionnaire has about 150 questions and parts thereof.
-{TThe insidious nature of the problem lies in the four ‘general interrogato-
ries,” composed o a total of eighteen parts, and the Applicants ask that
each of ‘he lSquu'ounhobcamendﬁtbrupectwtbeei;hm
‘general interrogatories.’ This would require up to a total of 2,700 separate
answers.” (150 multiplied by 18).

(i) Tumning first to the “basic™ 4uestions, it is apparent that the
Coalition counted its contentions by one method and the applicants’
intsrrogatories by another. Each contention was one unit regardless of the
number of issues it raised; the interrogatories, however, were broken down
into constituent parts for purposes of enumeration. The Coalition's
assertion that the applicants had asked 150 “basic” interrogatories about its
“mere twelve” contentions rests on this basis.

An “apples and oranges™ approach of that sort is not very enlightening.
A difTerent picture eme: ges if one compares ke and like; e.g, the number
of contentions against the number of basic interrogatories — 12 vs. 18, or
the approximate number of issues raised by the former against the
individual questivas in the latter — 60 v. 150. But the fairest test is to
compare the contentions themselves with the corresponding “basic™
interrogatories; i.e, Appendix A with Appendix D. We have done so and
are satisfied that the basic interrogatories relate to the matters in
controversy and are not unreasonable in number.2 (By our count they
average roughly ten per contention).

(ii) This brings us to the heart of the Coalition’s dissatisfaction over the
number of contentions — the four “insidious™ general interrogatories

FOOTNOTE CONTINUED FROM PREVIOUS PAGE

I11.. 1959); Browning King Company v. Browning King ant Company, 5 FRD 386, 387 (E.D.
Pa. 1946); accord Kainz v. Anheuser-Busch, Inc, 1S FRD 242 (N.D. I11.. 1954); DuBois
Breving Company v. United States, 34 FRD 126, 127 (W.D. Pa., 1963).
mudoammnthnuUISOVacﬂavh.Wedommcthwﬁo-mm
Coalition filed no specific objections 1 any of them.
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Jing and Compan,, 5 FRD 186, 387 (E.D.
15 FRD 242 (ND 111, 1954); DuBows
(WD Pa, 1963).

¢ do oot reach tha: question because the

(reprinted in the margin below).® Here again, the Coalition’s use of
statistics is questionable. It is simply not the case that all four general
interrogatonies apply to each basic interrogatory, as the Coalition’s total of
L?(X)quaﬁonsmum(Snup.Jsz.m). Whether none, one, two, or
all fourapplydcpmdsonwbctbcruinmpwrymmbc_ndon(l)
docunents, (2) studies, (3) research, (4) private communications with
others, or (5) some combination of those sources. We cannot ourselves
quantify the total number of responses called for because we do not know
the basis for the Coalition’s assertions. But it is safe to observe that far
fewer than 2,700 answers were necessary. This appears to be confirmed by
the responses the Coalition finally supplied to applicants’ interrogatories in
its filings on January 18th, May 1st, and May 20th of this year. ‘

The use of general interrogatories is a common discovery practice and
the stafT also used the technique, see Appendix C. Questions of this nature
are designed 10 uncover the foundation for answers given to interrog-
alories seeking subsiantive information. The Rules of Practice
expmdyuncﬁondhcoveryintothechimofuoppodn;pnﬂyud

ku'umauwmmhwo.mfmmw four
“general interrogatories.”
1. Is your ancwer based upon one or more documents’ ? If so:
a lbnﬁfyuatﬂm“wﬁdyo-mi_u )
b. lhﬁqmm&“m“'hﬂmmnu
(3 Emmmmm-urqmm.

2 ummMmmde.MMQm?lfp: :

& Duaihthumd&omﬂy.akuhﬁon.anmyua@ndmn@m
Mumaxuamumm,.mm«m

b. thfmmuwy.udcdamalm‘!

¢. When and where was the study, calculation, or analysis performed?

d. Describe in detail the information that was studied, calculated, or analyzed.
¢. What were the results of each study, calculation, or analysis?

. Explain how such st v, calculation, or analysis provid-s a basis for your
answer.

A answer based research? If so: _
m.mu all suc:Pr.:nrch and igenufy each document discussing or describing
such research.

b. When and where was the research conducted?
¢ lywhoummcmheondwed?mr
d. Explain how such research provides a or your answer.

@ lomwhﬂmmﬁmmwum‘ucmwnym
type of communications with one or more individuals? If so:
. Identify by name and address each such individual. T
b. Suummwmmmuh‘ckmnddmm.mm
including ocLupation and irstitutional affiliations. PR _
c D.mbctbcumoiucheomummnthmh:uchmdmdmvbeun
occurred, and identfy ali other individuals invo'ved. »
d Dambuhcin{madoanuwdftommhmhmdinduﬂmduphmhovu
provides a basis for vour answer.
e lmmmhktm.munwemom«mdphuwuﬁ
conversation, cormsspondence, or other communication with such individual,
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specifically allow questions concerning such things as “the .existence,

ipu uanm.c\mody.condition.udloutionofmybook&
mm«mm%umm,mmmuqmmmam
having knowledge of any discoverable matter.” 10 CFR 2.740(b)X1)-

We dec not suggest that m«iu;thcapplhnu’inurropton‘amn
ﬁmphuak.)utthemﬁonthnil‘\vouldukemmhsoﬂulltimwork”
to respond™ amotbccrediwdalfmvdumswdbdowexphimd
1o the Coalition more than a year ago that:

In respondin to discovery requests, a is not requirec (o en in

extensive i t l‘:'n«d%y reveal infocmtioas‘i: its

i mmud(ﬂthou;hit'mybcnquirdwpufmm

Investigation te determine what information it actually possesses). Assuming

tru of the statement, lack of knowledge is always an adequate

response.”

Moreover, the interrogatories in large part inquired into the Coalition’s
own case. Itiuhereforenotsnrpdsin;thauhel.icemin;!oqdpvencool
reception to a blanket refusal to answer even one of them on the grounds of
“yndue burden.” Judicial tribunals have long recognized that the party
being interrogated would have to gather such information before trial in
any event: thconlyburdcnimpmodiswtdvmcethatcompihﬁoulom
carlier stage.®

m‘a\«dhckofsympuhywchimoﬁhiskindstmﬁomme
nature of modern judicial and administrative litigation. “Pleadings™ aud
“contentions™ no longer describe in voluminous detail everything the
parties expect to prove and how they plan to go about doing s0. Rather,
they provide general notice of the issues. It is left to the parties 10 narrow
those issues through use of various discovery devices so ihat evidence need

:_Tl-n applicants’ definition of “documents™ is omitted: it appears ia Appendix D
“Coalition's *Answers to First Round Applicant Interrogatories,” dated June 29,1979, atp. 2
¥Memora..dum and Order on Scheduling and Discovery Motions (August 24, 1979) at p. <

(unpublisked).

"lfthciawwmnkvunmcfmmmqinvdumk.mhndwn
pot sufficient to render them bh(MlMdtth\munm
possession or of the |; 10 whom the- are directed] and must de n

their own nreparation for trial.” United Siates v. NY iCO Laboratories, Inc., 26 FRD 159, 161-
62 (E.D.N.Y. 1960). “First, the mere fact that intesTogatories are lsngthy, or that the (party]
ﬁnbcp\ummmbkand.ypunmpm'mcnqwuﬂmmhmnkm
mﬂkm:w-mnmmmd:mmm.wy.mmlmw«m
tpcaﬁcobjecmwp.nnuhlinluwlod.: npaﬂrquﬁtfaamunmnw
rufficient.” Flood v. iargis, 64 FRD 59, 61 (E.D. Wis. 1974) (citations omitted); accord, Flowr
Mills of America v. Pace, 75 FRD 676 (E.D. Okla. 1977); Kainz v. Anheuser-Busch, Inc., 15
FRD 242, 252 (N.D. 111. 1954); Wright and Miller, Federal Practice and Procedure (Civil —
1970 ed)., 2174 and authorities cited. See also, Moore'’s Federal Practice, op. cit. supra, p. 7.
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be produced at the hearing only on matters actually controverted. This is
why curtailing discovery tends io 'engthen the trial — with a corresponding
increase in expense and incovenience for all whe must take part.?

In this case, the Coalition’s pleadings put in issue a substantial number
of significant matters. Applicants were aware that this intervenor and —
perhaps more imnortantly — its representatives are not strangers to NRC
proceedings.® i'he iatter, though not trained lawyers or engineers, are
experienced participants in Commission hearings. Both hold doctorates in
scientific disciplines and they either aie now or were once members of
universiy facuities. We can find no fault in these circumstances with filing
interrogatories designed to probe thoroughly the basis of the Coalition's
case; it would have been imprudent not to have done so. The assertion that
applicants’ interrogatories were filed simply for harrassment is not well
taker; they reflect the number and complexity of the issues raised, not an
abuse of the discovery process.

2. T"z Licensing Board’s discovery rulings. .

The gravamen of the Coalition's second plaint is that the Licensing
B.ard was not evenhanded in ruling on discovery requests. The Coalition’s
petition (at p. 2) alleges that the Board below “totally ignored the
Intervenors’ requests for clarification as well as for reasonable protection
and relief,” while “acquiesc(ing in] virtually every demand by Applicant
and Staff and deny{ing] virtually every request by the various intervenors.”

The record does not sustain those allegations. The fact that the Board
did not grant the Coalition all the relief it wanted does not perforce mean
that its requests were improperly ignored. For reasons we have already
explzined, the Board correctly rejected intervenor's attempt to avoid
answering any o1 ‘he applicants’ interrogatories.®® But the Board did ease
substantially th: Coalition’s discovery burden. For example, its October 30
1979 discovery order relieved that intervenor of the need to respond to
interrogatories except on its own cctentions. That order also postponed all
discovery on health and safety contentions until after the environmental
hearings.® Those two steps alone reduced the Coalition's discovery
obligations by two thirds, if not more. Moreover, this relief was granted not
on the Coalition’s initiative but the Board's. And the same order gave the
Coalition another six weeks (untii December 14, 1979) to answer the
interrogatories.”

"'See, generaily, Wright and Miller, Federa/ Practice and Procedure (C:-Al — 1970 ed)., 2001 er

gc the Coalition's September 17, 1979 Response (it p. 10) to the Order to Compel
Discovery.

MSee p.335, supra.

OLBP-79-31, supra, 10 NRC at 604-05.

Nd at 608,
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The Coalition is no more correct in its assertion that the Board’s
unhesitatingly acceded to all the applicants’ and staff’s discovery requests.
On the contrary, those parties’ key demands were regularly denied. Their
efforts to have the Coalition dismissed from the proceeding and its
contentions disregarded because of its failure to make proper discovery
were rebuffed repeatedly by the Board below.® Even a cursory reading of
the Licensing Board’s October discovery memorandum reveals its keen
appreciatior: of a volunteer intervenor’s plight. If one thing stands out, it
is the Board’s sympathetic endeavors to assist the Coalition and the other
intervenors to the limits of its authority.* Accordingly, though the rules
called for staff documents o be made available for inspection and copying
only in the Public Document Rooms, and despite the Coalition’s failure o
follow the rules for discovery against the staff, and notwithstanding the
Commission policy then exrant against financing intervenors,” the Board
urged the stafl to make “as much effort as possible...to assist the intervenors
in obtaining the relevant information they seek to develop their positions to
the iullest possible extent.” Indeed, it wunt so far as to suggest ways this
could he done, e.g., by lending documents and transcripts to intervenor’s
representatives, giving them extra copies unneeded by the staff, and setting
up an additional local Public Document Room in State College, Pennsylva-

"See, e.g., LBP-79-31, supra, 10 NRC a1 602; and the discussion in fo. 15,

PFor example, the Board noted that “we have clearly been apprised of the tremendous burden,
both financial and in terms of time, which participation in a proceeding like this entails.
Despite the neutrality of the Commission's discovery rules in their application to various
parties, the effect of these rules is to impose vastly varying burdens on volunteer particiy ant,
on the one hand, and Applicants or governmenta! i on the other, whose efforts are
funded by ratepayers or through taxes.” 10 NRC at 603.

“Thus the Board wrote that “we are aware that at least one of ¢ intervenors here — [the
Coalition] — is acuvely parucipating in other oo going licensing proceedings, including that
involving TMI-2. Tt appears that imposition of extensive discovery obligations in the near
future on ECNP, at least, would seriously compromise that party's ability . contribute to the
resolution of issues not only in this proceeding but in several others. We are aware, of course,
of the Appeal Board's recent deciarauon — made with respect 10 at least one of the very same
persons who is representing ZCNP in this proceeding — that ‘any individual undertaking to
play an active role in several proceedings which are moving foiward simul is apt to
find it necessary from e to time to expend extra effort 10 meet *“e prescribed ules in
each case.’ Philadeiphia Electric Comy, any {Peach Bottom Atomic : swer Station, Units 2 and
3), e al, ALAB-566, 10 NRC 527, 530 (October 11, 1979). But that does not mean that &
memummmwmobﬁpmwwmwn.h
establishing its own schedules. We are doing 5o here 10 the extent we believe that modification
of our previously established schedules will have no ~Tect om our ability 1 bring this
proceeding 10 a umely conclusion.” 10 NRC at 604,

"See, Financial Assisiance to Participants in Commission Proceedings, Ci1-76-23, 4 NRC 494
(1976).
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nia — where the Coalition’s representatives reside — some 100 mules disiant
from the plant site.*

To be sure. the Board's patience was tested when the Coalition, in lieu of
answering the remaining interrogatories. used the extra time allowed it for
that purpose instead to file a pleading attacking the Board’s integrity,
complaining that it had been given only “hollow™ relief. and renewing its
demand (o be excused from making discovery on grounds twice previously
rejected.” The Board's reaction was firm but judicious: it pointed out
errors in the intervenor’s position. explained once again why the relief it
sought was unwarranted. cautioned it against the use o intemperate
language — and found cause to extend the Coalition's time t0 answe: the
interrogatories to January 18, 1980.% And when. after the Coalition finally
answered some of the interrogatories. the ot*er parties moved for sanctions
on the ground that those answers were not adequate. the Board did not rush
to grant that relief. Instead. it scheduled a prehearing conference in order to
deal with the problem in a face-to-face meeting rather than on the papers
alone. (At this point the Coalition sought to bring its complaints to the
Commission). When the Board eventually ruled on those motions, it once
again refrained from dismissing the Coalition or expunging its contentions.
but allowed that intervenor yet more time to supplement its interrogatory
answers. In the end. the Board gave the Coalition until May 1980 to answer
interrogatories filed in May 1979. LBP-80-13. :4pra. 11 NRC 559.

What emerges from the farrago of motions. objections. and rulings is a
different picture than the one the Coalition paints. It reveals an intervenor

* “As for the Scafl. the position it has taken requining the vanious intervenors (o go 1o the
Washington Public Document Room. or the local Public Document Room. to view certan
documents, or alternatively (0 purchase them. is also in accord with NRC rules. 10 CFR
2740(M3): 2.744: 2.790. But following the stnct letter of those rules appears (0 impose
unnecessary burdens on the intervenors. In vur Special Prehearing Conference Order. we
urged the Staif w arrange for the intervenors (w be abie to uulize the transcripts of this
proceeding normally placed in the local Public Document Room for temporary penods away
from that locauon. LBP-79-6, 9 NRC at 328. Apparendy that result has not been achieved.
The Staft has. however. arranged for an additional copy of the transenpts 1o be placed ia the
Pennsylvania State University Library. It also temporanly loaned cne of its own copies 10
ECNP. Although we commend the Sta't for these latest actions, we would urge it 1o conunue
0 attempt W arrange for temporary. skort-term intervenor use outside the document room of
Jocuments in the loval Public Document Room. We alsc are urging the StafT to take certain
other actions. as heremnatier descnbed. We would hope that. consstent with NRC rules. as
much effort as possible could be made 10 assist the intervenors in the relevant
information ihey seek (o develop their positions t the fullest possible extent.” 10 NRC at 605.
"Among other things. the Coalition referred w the Board's rulings as a “hollow and empty
gesture.” 1l accused the Board of joning the applicants and staff in “creating & wicious
prevedent”™ for better-financed parties (w torce intervenors from the proceeding. and allowing
a0 “inquisiton-like” proveeding. Coaliton Response of November 19, 19 9 atpp. 7. 10.
“Order of December 0. 1979 (unpublished).
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. labonn;undaumwouofthcumndpupoud ‘ dise
g discovery and of its rights and responsibilities as a litigant. For example, the Con
| Coaliiion repeatediy insisted that its rights were improperly abridged i
R TRy because the parties did not mail its representatives all the documents it -
Al IR demanded.” But the Commission’s rules, like the corresponding Federal e
£ a3 Jﬁ Rules, simply do not impose that requirement. A demand for documents iz pubi
" satisfied before the Commission as in court by producing them for i
inspection and copying.® """T
The Coalition also appears to consider discovery a means by which an
applicant can shift its burden of proof to an intervenor.* The Licensing and
Board had correctly explained to the intervenor, however, that the Con
ST My D applicant needs discovery to prepare for trial: :e'llek
o Lrb N The Applicants in i an unrelieved burden of in
position of the intervenors, discharging that burden may be impossible. To
. pcrmupmylouakukdmlmmm the bases for them secret, i
then require its adversaries to meet any concei thrust at hearing would diffi
be patently unfair, and inconsistent with a sound record.@ one
In that same orde tthoudnreuodthn‘[a]putymynotmnuponhn :l-;»’h";
| right to ask questions of other parties, while at the same nmcnduclumg (Res
4 any obligation to respond to questions from those other parties.”® 3
Regrettably those lessons did not take hold, for that is what eventuated han
here. We have examined every one of th~ Licensing Board's discovery b
rulings carefully. The Board neither abused nor countenanced the abuse of and
intervenor’s rights. Rather, its actions exemplify a steady, patient course how:
designed to move the proceeding along without allowing potentially o8
important issues either to slip by the wayside or to lose active supporters in (1
the hearing. If the Board favored one side over the other on occasion, it was S
not the Coalition that had cause to complain. ‘:
i
3. The Coalition and the discuvery rules. .
The Coalition’s filings evidence a belief that a “public interest” litigant ju
with limited finances may disregard key provisions of the Rules of Practice. P
Simply as a matter of faimess, a licensing board may not waive the :
#See, e.g. Coalition’s Response of October 13, 1979 at 3. ¢
“10 CFR 2.741, 2.744 and 2.790; Rule 34, Federal Rules of Civil Procedure.
“'See, ez, the Coalition’s “Request to the NRC Commissioners™ of March 14, 1980 at 8. ¢
“Memorandum and Order of August 24, 1979 (unpublished) at 6, from Northern "
(Sc'::: o::;.%m (Tyrone Energy Park, Unit 1), LBP-77-37, § NRC 1298, 130001 (1977) "
“'1d a1 10. quoting from Offshore Power Sysiems (Floating Nuclear Plants), LBP-75-67, 2 NRC “See
81381617 1°779). “See :
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discovery rules for one side and not the other. To be sure, participation. in
Commussion proceedings can be burdensome and lime-consuming — as
can be any complex litigation. But neither the Rules of Practice in

nor the discovery rules in particular were the root cause of the Coalition’s
unsatisfactory responses to legitimate discovery requests. There are other
public interest litigants in this proceeding:* by and large they succeeded in
responding after the Board explained to them what making discovery cal'ed
for.

The Coalition’s difficulties are of difTerent origin. First, the organization
and its representatives have undertaken to participate in Jour separate
Commission evidentiary proceedings running simultaneously:  the Three
Mile Isiar.. Unit | Restart proveeding: the evidentiary proceeding on radon
releases: the Three Mile Island Unit 2 cases involving aircraft crash
probabilities: and this one® Even experienced lawyers with ample
resources behind them would be hard put to marage tha load. It therefore
comes as no suprise that intervenor's “lay™ representaives are having
difficuity doing it. Their participation has been similarly dificient in at least
one other of those proceedings. Most of the Coalition’s contentions were
dismissed for failure to make discovery in Merropolitan Edison Company
(Three Mile Island Station, Unit No. 1), LBP-80-17, 11 NRC 893 (1980)
(Restarn

But it is not only that the Coalition has taken on more cases than it can
handle. Its papers also evidence a failure o understand basic discovery
lenets. A litigant may not make serious allegations against another party
and then refuse to reveal whether those allegations have any basis. This,
however, is what the Coalition attempted to do. For example, it responded
10 a motion to compel discovery with the assertion that:

[TThe issues raised in contention are matters about which the Apphicant and
Staff should be well prepared already, if the license is to issue, regardless of
whether or not the Intervenors can supplement their initial responses (o
interrogatonies. In an Operating License proceeding, it is the business of the
Applicant to prove it is entitled to a license. It is the responsibility of an
Applicant to take whatever <‘:rq:m-nory measures it deems appropriate to
Justify its claim that it should be granted a license. The Intervenors are not
paid consultants of the Applicant. If this Applicant cannot prepare its case
witho' ¢ the acsistance of t Intervenors, then certainly the license should
not issue.

Similarly, the taxpayers have gone to great expense to provide the
Commission with ample Staff resources to evaluate whether or not the
Applicant is entitled to a license. The taxpayers are not guying these
[ntervenors to prepare the Staff for its role in this proceeding. Further, even

———
“See fn. 10, supra.
“See fn. |, supra.
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a check and balance to try to ensure that the pu health and salety are
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for this proceeding.*

The Coalition’s understanding of an intervenor’s role is simply wrong.
To be sure, the license applicant carries the ultimate burden of proof. But
intervenors also bear evidentiary responsibilities. In a ruling that has
reczived explicit Supreme Court approval, the Commission has stressed that
an intervenor must come forward with evidence “sufficient to require
_easonable minds o inquire further” o insure that its contentions are
explored at the hearing# Obviously, interrogatories designed to discover
what (if any) evidence underlies an intervenor’s own contentions are not
out of order. The record before us indicates that the Coalition’s failure to
amathemhnotpﬁncipaﬂynttﬁbunbhtoahckofm Rather, its
nfmﬂiompondsummodinhrg«mmfmiumoupomidw
aboutaninmcnor'srokmdoblipﬁominNRCprocecdinp—mdthc
factmalinnpmuﬁmwokonfumammmcyeould
reasonably handle.

In sum, the Coalition’s complaints are not substani ted by the record
and the relief it seeks must be denied.

Itis so ORDERED.

FOR THE APPEAL BOARD

C. Jean Bishop
Secretary to the Appeal Board

“Coalition Response of Sepiember 17, 1979, p. 7.

O Consumers Power Company (Midland Plant, Units | and 2), ALAB-283, 2 NRC 11, 17-18
(1975), on reconsideration ALAB-315, 3 NRC 101 (1976).

aConsumers Power Company (Midland Plant, Units | and 2), CL1.74-5, 7 AEC 19, 30-32 and
% 27 (1974), reversed sub nom. Aeschiiman <. NRC, 547 F.2d 622, 628 (D.C. Cir. 1976), reversed
and remanded sub nom. Vermont Yankee Nuclear Power Corp. v. NRC, 435 USS. 519, 553-54
(1978).

“We have not considered the Coalition's wplmacmbnumm
Board. That relief is beyond our power, 10 2721, and in any event is obviously a decision
for the Commission itseif.

On July DlhofuusymtthommmolmnddtMRuho(mlonﬂordm
(other than the applicant) 0 ““u% ings a hearing transcript and certain copying
services wiihou: charge. 40 FR 49535. is is pot the relief the Coalition seeks here.
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consider “the relative
harm to other parties

or the orderly conduct of the proceeding, whether its occurrence is an
isolated incident or a part of a pattern of behavior, the impurtance of the
safety or environmenial concerns raised by the party, and all of the
circumstances.” Boards should attempt to mitigate the harm caused by the
failure of a party to fulfill its obligations and bring about improved future
compliance. /bid.

OPERATING LICENSE PROCEDURES: RESPONSIBILITY OF
NRC STAFF

An operating license may not issue unless and until the NRC staff
makes the findings specified in 10 CFR 50.57 — including the uitimate
finding that such issuance “wii! not be inimical to * * * the health and
safety of the public.™ A, to those aspects of reactor operation not
considered in an adjudicatory proceeding (if one is conducted), it is the
stafl's duty to insure the existence of an adequaie basis for each of the
requisite Section 50.57 determinations. South Carolina Electric and Gas
Co (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 12 NRC
881, 895-96 (1981), affirmed sub nom. Fairfield United Action v. Nuclear
Regulatory Commission, No. 81-2042 (D.C. Cir., April 28, 1982).

RULES OF PRACTICE: DISCOVERY (ANSWERS TO
INTERROGATOR'ES)

Answers to interrogatories should be complete in themselves; the
interrogating part ' should not need to sift through documents or other
materials to obtain a complete answer. 4A Moore's Federal Practice
733.25(1) at 33-129-130 (2d ed. 1981). A broad statement that the
information sought by an interrogatory is to be found in a mass of
documents 1s also insufficient. Harlem River Consumers Coop., Inc. v.
Associated Crocers of Harlem, Inc., 64 F.R.D. 459, 463 (S.D.N.Y. 1974).
Instead. a party must specify precisely which documents cited contain the
desired information. Martin v. Easton Publishing Co., 85 F.R.D. 312, 315
(E.D. Pa. 1980). See also Nagler v. Admiral Corp., 167 F. Supp. 413
(S.DN.Y. 1958). Where an interrogatory secks the names of expected
cxpert witnesses, the nature of their testimony, and the substance of cheir
opinions, the responding party may not stop at merely identifying its
experts; it mu't provide all the information requested. See Barer v.
Firestone Tire & Rubber Co., 83 F.R.D. 535, 538, 539 (D.C.S. 1979).
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a2 If‘ P APPEARANCES f:
DAY SR -t Mr. Myron M. Therry, Chicago, lllinois (with whom Mr. Peter
ARG P N Flynn was on the brief), for the intervenor Rockford League of dis
e Ly, ¥ Women Voters. ¢ re:
Le
Mr. Michael . Miller, Chicago, Illinois (with whom Messrs. Paul Ju
M. Murphy and Alan P. Biclawski were on the briel), for the ot!
applicant Commonwealth Edison Company. the
J r <o
) ar,
DECISION up
%" 2 The Rockford league of Women Voters (the League) has appealed 5‘
’ . from two Licensing Board decisions that dismissed the League from this’
operating license proceeding because of the League's wiliful failure to
answer interrogatories as required by the Board’s August 18, 1981 order ';
(discovery order). See LBP-81-52, 14 NRC 901 (1981), reconsideration P
denied. LBP-82-5, 15 NRC 209 (1982). Because we believe the Licensing me
1 Board acted inconsistently with Nuclear Regulatory Commission policy in ;‘:
: imposing the most severe sanction for the League's failings, we reverse and oo 4
i remand for further proceedings in conformity with this opinion.' In order- the
; ing reinstatement, we take various steps 1o assure that the League does not 7:‘
benefit from the delay it has caused in this proceeding. See infra, pp. ) g
1419-1421. ¢
t
’ I.  Factual Background
‘ While the most critical facts in this case concern the events giving rise
‘ to the Licensing Board's discovery order and the League’s response (or
! lack of response) to it, a fuller exposition of the facts is necessary to
; understand our disposition of this appeal.
' We begin with the Licensing Board's December 19, 1980 memorandum
and order. There the Board overruled many of the objections raised by the
NRC staff and Commonwealth Edison Company (Commonwealth Edison
or applicant) to the League's revised contentions. LBP-80-30, 12 NRC
cmt—— = S q
' The Commission’s May 20, 1981 Statement of Policy on Conduct of Licenting Proceedings, gc‘
CLI-81-8, 13 NRC 452, 454, provides, among other things, that the sanction of dismissal is h
10 be reserved for the most severe instances of a participant’s failure .o meet its obligations. “S

See discussion infra. pp. 1410-1411, 1416-1421.

1402




(with whom Mr. Peter
aor Rockford League of

vith whom Messrs. Paul
re on the b_rief). for the
any.

(the League) has appealed
aissed the League from this
League's willful failure to
ird's August 18, 1981 order
901 (1981), reconsideration
use we believe the Licensing
slatory Commission policy in
gue's failings, we reverse and
with this opinion.' In order-
.ure that the League does not
s proceeding. See infra, pp.

soncern the events giving rise
d the League's response (or
of the facts is necessary 10

smber 19, 1980 memorandum
5f the objections raised by the
pany (Commonwealth Edison
.ntions. LBP-80-30, 12 NRC

on Conduct of Licensing Proceedings,
ings. that the sanction of dismissal is
ipant’s failure 10 meet I3 obligations.

683. The Board's order admitted 114 of the League's contentions and
‘~structed that “discovery shall commence forthwith . ... " /d. at 698.

Approximately two months went by and none of the parties initiated
discovery.’ Instead, on February 13, 1981 Commonwealth Edison sought
reconsideration of the Board's ruling insofar as it admitted 53 particular
League contentions. When the Board had not ruled on that petition by
July R, 1981, the applicant finally submitted to the League and also to the
other intervenor, DAARE/SAFE, four “boilerplate” interrogatories.* Nei-
ther responded. Commonwealth Edison then promptly filed a motion to
compel! discovery.’

On August 5 the League filed an objection to the interrogatories. It
argued that they were premature because (1) the Board had not yet ruled
upon applicant’s petition for reconsideration, and (2) the staff's Safety
Evaluation Report (SER) had not yet issued. The League also noted ihat
it had not settled upon what witnesses it expected to call at the hearing.*

-umwmmcuhwmmmmmmm

19, 1980, when the Board issued its opinion.

} But see infra, n. 22.

“ in full, the interrogatories addressed (o the League read:
I. With respect to eacn Contention advanced by the League which has been admitted
by the Atomic Safety and Licensing Roard in the above-captioned proceeding, list the
following:

a. A concise statement of the facts supporting cach Contention togethes with
nfmwth-pﬁkmmmm.ﬁmmendwm
have been or will be relied upon to establish such facts;

b. the identity of each person expected 10 be called as a witness at the hearing:

¢. the subject matter on which the witness is expected to testify:

d. the substance of the witness's testimony.

2. With respect 0 each witness identified in ths League's response to Interrogatory |
above, identify each document which the witness will rely upon in whole or in part in
the preparation of his testimony or in the development of his position.
3 mmmmﬁmmhmwﬂ'-mulwml
above, identify thﬁm‘squﬂﬁaﬂmnmﬂyuthu&canmu-mm
witness will testify.
4 !dunihaﬂpumvhopﬂidpudhthmnﬁadthamum
portion thereof. to these interrogatories.
5 The answers o the inter-ogsiories were due July 27, 1981. See 10 CFR 2.740b(b), 2.710.
Commonwealth Edison filed its motions to compel discovery by the League and
DAARE/SAFE on July 30.
¢ Objections to Coramonwealth Edison’s First Round of Interrogatories to Rockford League of
Women Voters (August 5, 1981).
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Two days later the League filed what it termed a “response” to the motion
1o compel discovery where it asseited further that both of the League's
lawyers had been engaged virtually ful’ time in another case. The League
also cla'med that hearings in this case would noi begin for at least another
year and that its answers (o the interrogatories at this preliminary stage
would be of minimal (if any) benefit, grossly disproportionate to the time
and effort entailed in formulating answers. Finally, the League argued that
Commonwealth Edison had not even consulted the League in an attempt to
resolve differences over the interrogatories, that local court practice would
require such an effort before a motion to compel couid be filed, and that
the League stood ready and willing to confer with the applicant in an
attempt to reach an agreement on the matter. g

Il. The Licensing Board's Orders and the Parties’ Responses

I. On August 18, 1981 the Licensing Board issued a memorandum
and order that denied the applicant’s petition for reconsideration of the

Bourd's December 1980 ruling on contentions, and granted the applicant’s

motion to compel discovery by the League “subject to a prompt conference
between the parties.” LBP-81-30-A, 14 NRC 364, 374 (1981).}

The Board rejected the League's excuses for not answering the inier-
rogatorica. The first of these — that the interrogatori-s were premature
because applicant’s petition for recorsideration had not been ruled upon —
was mooted by the Board's denial of that petition. As to the orematurity
claim bas~d upon nc -availability of the SER, the Board responded:

While more information may be available when tue SER is filed,
there is presently available a large amount of documentary and
other information. The movant is entitled to full and responsive
answers based upon the presently known status of these matters,
and to additional information when it becomes available.

Id. at 373. With regard to the engagements in other proceedings of the
League's counsel, the Boa:d stated:

The involvement »f a party's lawyers in litigation or other
professional business does not excuse noncompliance with nor ex-
tena deadlines for compliance with our ruies of practice. The
League's response is also a bit too casual about the iength of time
available “or [trial] preparations leading to th: commencement of

" League Response to Motion to Compel Discovery (August 7, 1581).

* The Board's memorandum and order also granted the applicant’s motion to compel
discovery by DAARE/SAFE, and directed those intervenors to file responsive answers
“forthwith.® 14 NRC 41 374,
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cvidentiary hearings. A schedule will be issued soon by the Board.
However, a large number of somewhat complex contentions have
been filed by the League, and the Applicant is not required to
delay discovery or trial preparation.

/d. at 373-74. Finally, the Board took cognizance of the League's desire
for a conference with Commonwealth Edison in an effort to work out
difTerences over the ‘“lerrogatories:

The last point relied on by the League's response concarns the
request for consultation on Jdiscovery between or among the par-
ties. This request is covered by paragraph | of the discovery rules
set forth supra. The parties Il be allc=ed a reasonable period of
time to coufer. However, responsive answers shall be filed to these
and other interrogatories promptly, and discovery shall be con-
ducted expeditiously.

Id. at 374.°

ex . were 5
L anquwnm&‘abﬁa@ regarding alieged

2. We reaffirm a rule mmumummd
‘0 CFR 52.7‘0(0)()).dlimw|.mdbyuymul&m~u
lucummuhdmahauuqhummmmh-h-mqm
t“m‘dmnhuuramduyuumtk.“-mu

3 Objoniauwinmwtmwdoawmm&hllhmfmihu
approf-iate motion for protective order, accompanied by points and authorities suffi-

cient to enable the Board (o rule immediately upon receipt of the opposing party's
answer 10 be filed within ten (10) days (10 CFR §§2.718, 2730, 2.740, 2.740%,
2.741).

4. All filings scheduled by the Board shall be physically lodged with the Board and
parties on or before the due date, not merely mai'ed on that date. Expedited or
following day delivery shall be employed when necessc cy.
5. The sheer number, volume and complexity of interrogatories should be substan-
tially reduced. Boiler plate formulas involving unnecessary and redundant details
should be avoided. The Board will i ﬁmthunhdmntbh
accordance with the Commission's suggestion above, 1o achieve a s =aller number of
better focused interrogatories.
6. Afaihnwfmhthtnzhhudlnldahdtmth
dwhu-wuummmwhﬁmuwthmmanmm
of pending discovery, and a specification of the relevancy of such facts to the
requested information.
Audmmuwuwtbmummmm&b
mMuumuhﬁuMbthlwﬂlhum.
8. A pany -uui.nﬂmﬁn&uun.mwupywumh
opposition thereto, unless prior leave is obtained from the presiding officer (10 CFR
(CONTINUED)
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As nuted above, the Board's opinion concluded by granting applicant’s
motion (o compel discovery by the League “subject to a prompt conference
between the parties.” The very next day the Board issued a scheduling

order that (umdtmmiamtoa&mbu9. 1981) put a Novem-
ber 1, 1981 completion date for all discovery pending under the August 18,
1981 discovery order, “including a2nswers (0 interrogatories, production of

documents, and depositions.”™"
2. At this same time another proceeding involving Commonwealth

Edison and the League was pending before the Minois Commerce Com-
mission. the agency that has the obligation under state law o pass upon
the need for the Byron facility."" 1t too was in the discovery stage."”

On Seprember 10 and 15, 1981 the League and Commonwealth Edison
conferred about discovery in both proceedings, but focused principally on
the state regulatory proceeding.”’ Tne upshot of the discussions was an

#— -
§2.730(¢)). Such leave will be granted mrinl,.n‘thdyunnmm

of goud cause.
5 The parties are reminded that inlerrogatories ace not Lhe sole discovery .uhd
aiablished by our Aules of Practice (10 CFR §42.740-2.742). A weil-timed deposition
can often accomplish more .an i of back-and-forth fencing over inter-
rogatories and answers.
Mwmh‘h«.‘oﬂdiumohﬂ.-aaﬂlmudnunha“
proceeding in implemeniation of the Commission’s COnlemporaneous guidance on
management of discovery. See Texas Utilities Generating Co. (Comanche Peak Steam
Elecine Station, Units | and 2), LBP-81-22, 14 MRC 150, 18557 (1981), and Siatement of
Policy. supra, n.1, 13 NRC a1 455-56.
10 The Board's scheduling order aiso reflecied stalf iaformation that the SER would be issued

February 7, 1982. SER discovery was to begin February 8, 1982 and the hearing was (and

suspended, modified. or revoked because of the economic impact of the facility's asserted
safety problems. see Rockford League of Women Voters v. Commonwealth Edison Co., Il
C.C. Docket No. 80-0760.

17 That did not exhaust the proceedings involving the League and Commonweaith Edison. Al
the time it filed its request with the state commission, the League also ‘iied 2 10 CFR 2.206
request with the NRC's Director of Nuclear Resctor Regulation seeking 8 halt of construc-
ton at lymmu.mdmmwmzmmmmmum
Commonwealth Edison Co.(Byron Station, Units | and 2), DD-81-3, 13 NRC 728 (1981),
affirmed sub nom.. Rockford League of Women Voters ¥. Nuclear Regulaiory Commission,
No. 81-1772 (7th Cir.. June 3, 1982).

13 The correspondence between Mr. Paul M. Murphy for Commonwes'th Edison and Messrs.
Myron Cherry and Peter Flynn for the League evidencing these conversations includes, ¢.g..
ler.er of Paul M. Murphy 1o Peter Flynn (September 4, 1981), reproduced in LBP-81-52, 14
NRC at 909-10; letter of Paul M. Murphy to Myren Cherry (September 16, 1381),
reproduced in id. at 911 leter of Myron M. Cherry to Paul M. Murphy (September 16,
1981), attached as Exhibit 21A 10 Commonwealth Edison's Opposition to the League's
Petition for Recossideration (November 23, 1981); letter of Paul M. Murphy to Myron
Cherry (September 17, 1981), attached as Exh5it 14 to League Petition for Reconsideration
of Board Orders of October 27, 1981 (November 6, 1981).
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agreement oy the League to answer Commonweaith Edison’s interrogator-
ies in the NRC proceeding by October 1, and a series of agreements
dealing with discovery in the state regulatory proceeding.'* Two issues on
which the parties axd not agree (¢. at ieast had a difTerent understanding
»f their agreement), however, concerned who would pay the fees for taking
the depositions of ihe L.)gue's expert witnesses in the stite proceeding,
and whether the League's answers to Commonwealth Ediso.. » interrogator-
ies in the NRC proceeding were contingent upon Commonwealth Edison’s
discovery responses in the staie proceeding.”” The deposition fee dispute led
Commonwealth Edison on September 18 to withdraw from its agreements
on discovery in the state proceeding. See infra, p. 1415-1416. That action,
according to the Leagus's later filings, ass~riedly provided the ground for
th- League's withdrawal from it§ agreement 1o provide answers to Com-
monwealth Edison’s interrogatories in the NRC proceeding."

When October | passed without Commonwealth _dison having received
the League's answers to the interrogatories, the applicant sourht to ar-
range a conference call with the parties and the Licensing Board 'o discus.
the matter. The call took place October 2 without the League’s participa-
tion.'"” During the call the Licensing Board advised the applicant to put its
dipute with the League over the lack Jf answers to its interrogatories in a
written motion to which the League could then respond.

mnmammhmwmmwemwuﬂ-
mwmnluluu.u‘nmahuhwmwuulnm
mmddoumubyms.luummmmau(mdd
October). s&;2ct to resolut-on of outstanding items by the state hearing examiner. See letter
of Myron M. Cherry to Paul M. Murphy (September 16, 1981), and letter of Paul M.
Murphy 10 Myron Cherry (September 17, 1981), supra, n.13.

1 Compare letter of “yron M. Cherry to Paul M. Murphy (September 16, 1981), supra,
n.13 (refusing 10 produce expert witnesses unless Commonwealth Edison commits to paying
$2.200 in expenses and fees), with lettar of Paul M. Murphy to Myron Cherry (September
18. 1981). attached as Exhibit 16C to Leages Petition for Reconsideration of Board Orders
of October 27. 1981 (November 6. 1981) (asserting previcus agreement chat veague woulc
produce expert witnesses Hubbc d and Mizor without resolving the question of who would
pay their professional fees, subject 10 2 sbsequent ruling from the state regulatory hoaring
examiner). 4

1* Lewter of Paul M. Murphy to Myron Cherry (September 18, 1981), attached as Exhibit
117 10 League Petition for Reconsideration of Board Orders of October 27, 1981 (November
6. 1981); League Response to Motion for Sanctions (October 13, 1981) at 1-2 (asserting that
the Lea_ue's answering of interrogatories in the NRC proceeding was contingent upon receipt
of certain documentary and other information from Commonwealth Edison).

' The League and Commonwealth Edison disagree about whether the Leagec's counsel had
agreed 10 make himsell available for the planned corference call. Compare Commonwealth
Edison Motion for Sanctions (Dctober 2, 1981) at 3.4 with League Response 1o Motion for
Sanctivas (October 13, 1981) at 3. The dispute is immaterial for our purposes. Further, a
transcript of .he conference call was kept and no matter of substance was decided.

1407




That same day Commonwealth Edison filed a verified motion for
sanctions seeking the dismissal of the League as a party to the Byroa
proceeding for “wilfully flaunt(ing]” (sic) the Board's August 18 order
requiring [-ompt answers to the iaterrogator.2s." In turn, the League filed
a verifie¢ response that asserted that answering Corimonwealth Cdison's
interrogatories was contingent upon receipt of certain information, snd that
the applicant had breached its agreement to supply that information."* The
League further claimed — once again — that throughout August and
Scpte: .ber itt counsel, Mr. Cherry, had been 2ngaged virtually (ull-time in
litigation in another procs=ding, and that Mr, Cherry's partners were not
svailable to assist in answering the interrogatories. The League reem-
phasized that giver the distant hearing date (see supra, n.10) it did not see
why the current wave of discovery could not proceed later, simultaneously
with SER discovery after that document had issued. The League co: :luded
by pointing out that it was raising serious safety and economic issues that
in the public interest deserves 10 be litigated fully.

3. On October 27, 1981 the Licensing Board issued its memorandum *

and order dismissing the League as a party for “the League's total failure
tv provide responsive answers (o interrogatosies.” 14 NRC at 906.® The
Board found that interrogatories (such as those served by Commonwealth
Edison) that inquired into the factual “ases for contentions, their eviden-
tiary support, the identity of witnesses and the substance of their expected
testimony were a common and reasonable method of discovery. The Board
went on to note that answers to the interrogatories had been due si~ce July
27. 1981 and that the Board's August 18 discovery order had overruled the
League’s ohjections to them — the same kind of chjections (uther engage-
ments of counsel and prematurity) that the League was reiterating in its
response 10 Commonwealth £dison’s motion for sanctions. /d. at 902-04.

Nor was the Board impressed by the League's argument that infcrma-
tion Commonwealth Edison was to provide it: the state regulatory proceed-
ing was a pre-condition to the League's answering applicant’s interrogator-
ies in this proceeding. The Boerd stated:

The disputes between counsel concerning depositions ard other
discovery, as shown by the League's Exhibits A, C and D, do not
relate to the instant NRC proceeding. As they show on iheir face,
they ‘nvolve some pending [llinois Commerce Commission proceed-
ing. The Board does not intend to become involved in some

'* Commonwealth Edison Motion for Sanctions (October 2, 1981) at 4.
'Y League Response to Motion for Sanctions (October 13, 1981) at 1-2 and Exhibit C.
 The stafl took no position on the dispute and has not participated on the appeat.

1408

Id a
to th
the ¢
inter
Sept:
in th
1o pr
the f

mor

side
that

n L
Mur




a verified motion for
i a party to the Byron
sard's August |18 order
'n turn, the League filed
Commonwealth Edison's
1in information, and that
y that information.” The
throughout August and
ged virtually full-time in
jerry's partners were not
ries. The League reem-
upra, n.10) it did not see
ced later, simuliancously
4. The League concluded
and economic issues that

{ issued its memorandum
the League's total failure
' 14 NRC at 906.® The
erved by Commonwealith
conteniions, their eviden-
(bstance of their expected
{ of discovery. The Board
s had been due since July
'y order had overruled the
objections (other engage-
gue was reiterating in its
inctions. /d. at 902-04.

s arument that informa-
. state regulatory proceed-
g applicant’s interrogator-

ing depositions and other
1ibits A, C and D, do not
s they show on their face,
\erce Commission proceed-
secome involved in some

981) ar 4.
81) at 1-2 and Exhibit C.
cipated on the appeat.

collateral litigation which is not shown to be relevant to this

proceeding.
Id. a1 906. The Board referred to two letters from Commonwealth Edison
to the League that reflected a number of attempts by the applicant since
the discovery order to obtain from the Ln.uadaumiabywhichun
interrogatories would be answered, and the League's cummitment, given
September 15, to provide answers by October 1.*' The Board found nothing
in the League's response “1o excuse or condone the League's total failure
to provide responsive answers o interrogatories.” /bid. It concluded with
the following observations (id. at 9507-08):

The facts ... establish that the League and its counsel have
deliberstely sad willfully refused to comply with the Board’s
Order of August 18, 1981, and have not answered interrogatories
or furnished ordered discovery for a long period of time. The
nature of the pretexts and excuses offered for such noncompliance
demonstrate that such conduct is not an isolated incident, but
ratner is part of a pattern of behavior which seriously impedes our
proceedings and impairs the integrity of our orders. Sanctions are
therefore appropriate both to give all parties due process in this
preceeding, and to deter similar conduct by other parties in the
futur=.

The Commission has indicated that the presiding officer has the
necessary authority to “impose appropriate sanctions on all parties
who do not fulfill their responsibilities as participants.” In a recent
policy statement, the Commission has discussed the spectrum of
sanctions available te licensing boards to assist in the management
of proceedings, including the dismissal of a party. Unjustified
refusals or failures to comply with discovery orders have resulted
in the dismissal of parties or contentions. Under all of the cir-
cumstances shown in this proceeding, the Board finds that the
League should have all of its contentions stricken, and it should be
dismissed as an Intervening party .10 CFR §§2.707, 2.718, 2.740)
[footnotes omitted].

4. The League filed a detailed petition for reconside; ation, and Com-
monwealth Edison an equally detailed response. On January 27, 1982, the
Board issued its memorandum and order denying the petition for recon-
sideration. LBP-82-5, 15 NRC 209. The Board rejected the League’s claim
that it was being unfairly treated because Commonwealth Edison had not

M L erter of Paul M. Murphy to Peter Flynn (Septzmber 4, 1981) and letter of Paul M.
Murphy 10 Myron Cherry (September 16, 1981), supra, n.13.
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L. Analysis

A. General ! rinciples

One yea: ago the
position of sanctions.

Proceedings, CLI-81-8,
prompted by the Comm

Commission set forth the principles governing iia-
See Statement of Policy On Conduct of Licensing
13 NRC 452 (1981). This policy statement was
ission’s recognition that the licensing boards are

tious operating license hearings if such
behavior is 10 be tolerated [footnotes

——

faced with an unprecedented number of hearings, and the concern that, :

consistent with fairness, the hearing

————————

process should not unnecessarily delay

 The League submitted interrogatories to the applicant and staff on March 12, 1980, two

days after it filed 146 revised contentions. Because

the admissibil::y of those contentions had

not then been ruled upon, the interrogatories we.e opposed as premature under 10 CFR
2.740(b)(1). That rule provides that discovery “shall relate only 1o those matters in
controversy”™ which “ave been identified by the presiding officer. On December 19, 1980 the '
maum-m:-urammuumumwmmd !

Licensing Board issued its

the revised contentions and provided that
included in the admitted contentions.”
intended that provision to d

“discovery shall commence
12 NRC at 698. The Boa
ispose of all pending disputes

forthwith upon all isscee
rd later explained that it
concerning discovery, both

as 10 the scope of centroverted issues and the formal commencement of discovery.
Nothing remained pending or undisposed of. and it

Board's December 19, 1980 order triggered the onset of

parties.
IS NRC at 212. Thus, the

The League was obliged at that time to propound

premature filings.

* These latter excuses, the Board said, *

Mouts the Board's orders.”

* Thus the Board stated:
decisions 10 ignore or chal
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close it can come to defyin,
sanctions ™ /d. at 214

IS NRC at 214,
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cannot be used 1o justify a pattern of conduct which
“[TIhe League cannot successfully contend that it made its

lenge the Board's Orders in reliance upon its belief that other
vior longer. A party cannot repeatedly test a board 1o see how

8 orders with impumity, without runming some risk of encountering
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operation of plant- that are ready and safe to operate. To help achieve that

end, the Commission identified the types of actions that ‘ndividual licens-
ing boards can take to reduce the time for completing proceedings. Most
pertinent to the matter at hand is the general guidance at the outset of the
policy statement (id. at 454):

Fairness to all involved in NRC's adjudicaiory procedures
requires that every pa:ticipant fulfill the obligations imposed by
and in accordance with applicable law and Commission regula-
tions. While a board should endeavor to conduct the proceeding in
a manner that takes account of the special circumstances faced by
any participant, the fact that a party may have pc sonal or other
ob..gations or possess fewer resources than others to devote to ihe
proceeding does not relieve that party of its hearing obligations.
When a participant fails to mezt its obligations, a board should
consider the imposition of sanctions against the offending party. A
spectrum of sanctions from minor to severe is available to the
boards to assist in the management of proceedings. For cxample,
the boards could warn the offending party that such conduct will
not be tolerated in the future, refuse to consider a filing by the
offe- ding party, deny the right to cross-examine or present evi-
dence, dismiss one or moe of the party’s contentions, impose
appropriate sanctions on counsel for 2 party, or, in severe cases,
dismiss the party from the proceedirz. In selecting a sanction,
boards should consider the relative importance of the unmet ob-
ligation, its potential for harm to other parties or the orderly
conduct of th: proceeding, whether its occurrence is an isolated
incident or a part of a pattern of behavior, the importance of the
safety or environmental concerns raised by the party, and all of
the circumstances. Boards should attempt to tailor sanctions to
mitigate the harm caused by the failure of a party to fulifill its
obligations and bring about improved future compliance. At an
carly stage in the proceeding, a board should make all parties
aware of the Commission’s policies in this regard.

It is against these prip.iples that we must measure the League's conduct
in this case. In that regard, we consider three questions: (1) what ob-
ligations did the Board’s orders impose; (2) did the League fail to meet
any of its obligations; and (3) if so, what sanction is appropriate? We
approach these issues with full recognition that the Licensing Board is
entitled to a substantial degree of deference in the management and
conduct of proceedings before it. Nevertheless, as we explain below, we
differ on certain points with the Board and remand the case to it for
further proceedings consistent with this opinion.
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B. Board Orders ERE ¥,

I. The first of the two orders on which the Board's dismissal action
was predicated — that of December 19, 1980 — can be disposed of
quickly.” The gist of that Board memorandum was its ruling on conten-
tions the Leaz: s sought to litigate. The Board's opinion admitted the
) majority of the League's contentions and corzluded with an order that §
4 provided *[t]hat discovery shall commence forthwith upon all issuss in- ,;
cluded in the admitted contentions.” 12 NRC at 698. But neither the
1 League nor the applicant pursued any discovery until July 8, 1981 —
almost seven months later — when Commonwealth Fdison submitted its
four boilerplate interrogatories to the League. To the extent the Board
viewed its order as imposing an affirmative obfigatic on the parties to
undertake any discovery — an exercise of Guestionable .uthority at best™
— we see no meaningful distinction between Commonwealth Edison's
delinquent conduct and that of the League. Thus, if the Board's dismissal
action is to be justified, it must find the support elsewhere.

2. We have already described at length the Board's August 18, 1981
‘ discovery order. See supra, pp. 1404-1406. That order rejecied the
League’s grounds for not answering Commonwealth Edison's interrogator-
ies. Taking cognizance of the desirability of a conference between the
parties as a means of resolving discovery controversies, however, the Board
granted the applicant’s moticn to compel discovery by the League, “subject
10 a prompi conference between the parties.” 14 NRC at 374

The League and Commonwealth Edison have rather divergent inter- L

pretations of the meaning to be attached to that Board order. The ap- '
plicant’s position is that the Board intended only the timing of the
League’s answers to be open for discussion at the parties’ conference.” The

th

C—— -

S8RE®E T

[ 5]

fm

nte
ob!

r——— »
* In dismissing the League, the Board found that it had willfully refused to comply with the
Board's order of August 18, 198!, and that the nature of the excuses offered for such
noncompliance demonstrated a pattern of behavior that seriously impeded the proceeding and
threatened the integrity of its orders. 14 WRC at 907. When denying the League’s petition
for reconsideration the Board claborated further that the League had “refused to provide the
evidentiary bases for its admitted contentions, in spite of the clear mandates of Orders
entered December 19, 1980 and August 18, 1981 [foctnotes omitted).” 1S NRC at 214.

* The Board is, of course, empowered to impose cutoff dates for comnistion of discovery.
However, the failure of a party to conduct discovery, while obviously not a wise course of
action, is a matter of voluntary choice and does not, we would think, constitute a failure to
prosecuie its case.

7 App. Tr. $5-56.
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League’s position, seemingly, is that the orly obligation imposed was for
the parties 1o confer.™ We agree with neither of those interpretations.

The Board’s directions were given in the context of an opinion that
included general discovery guidance offered “{:js an aid to the parties in
conducting discovery fairly and expeditiously.” /d. at 370. That guidance
reflected the Commission’s then recent policy statement on the conduct of
licensing proceedings, which seeks to minimize the use of interrogatories.”
Along those lines, the Board specifically suggested that depositions might
well be preferable to interrogatories (id. at 373):

The parties are reminded, that interrogatories are not the sole
discovery method established by our Rules of Practice (10 CFR
§§2.740-2.742). A weli-timed deposition can often accomplish
more than six months of back-and-forth fencing over interrogator-
ies and answers.

A reasonable interpretation of that passage, and oi the August 18
opinion as a whole, is that the Board was suggesting to the parties that
they consider not only fixing a date certain for the League's answers to
interrogatories, but also proceeding with depositions before pursuing the
outstanding interrogatories further. This is not to say, however, that the
Board’s order had no force if the parties did not agree upon an acceptable
sequence of discovery. The Board plainly did more than call upon the
parties to confer. If the August 18 order simply ordered the parties to
confer. as the League suggests, then the Board would not have ruled upon
the propriety of Commonweaith Edison’s interrogatories, or rejected the
League's excuses, or ordered the interrogatories to be answered subject to
a prompt conference between the parties. The League cannot escape the
fact that the Board did grant Commonwealth Edison's motion to compel

™ Thus, counsel for the League argued before us that the Board “never ordered the
intzrrogatories 10 be answered.” App. Tr. 9. When pressed again, counsel stated, “Well, my
obligation under the August 18th order in light of the meetings that | had with counse! was
not 1o answer the interrogatories.” App. Tr. 13,
™ Thus the Board set out the following passage from the Commission's policy statement:
The Commission is concerned that the number of interrogatories se/ed in some cases
may place an undue burden on the parties, particularly the NRC staff, and may, as a
consequence, delay the start of the hearing without reducing the scope or the length of
the hearing.
The Commission believes that the benefits now obtained by the use ¢/ aterrogatories
could generally be obtained by using a smaller number of better focused interr gatories
and is considering a proposed rule which would limit the number of interrogatories a
party could file, absent a ruling by the Board that a greater number of interrogatories is
justified. Pending a Commission decision on the proposed rule, the Boards 2re reminded
that they may limit the number of interrogatories in accordance with the Commission's
rules.
14 NRC at 371, quoting 13 NRC at 455-56.
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answers and directed that “responsive answers shall be filed to these and
other interrogataries promptly , and discovery shall be conducted expedi-
tiously™ !d. at 274 (emphasis added). If, at the coaference, the League
could not convince the applicant to alter its sequence of discovery, then the
League had no option but to answer the interrogatories as propounded or
file a motion for a protective order.® The Leaguodidnothanthcoption
of doing n~thing.

As matters unfolded and as we discussed, supra, pp. 1406-1407, the
parties did confer in the beginning of September. Whether an agreement
was reached for the League to answer Commonwealth Edison's inter-
rogatories by a date certain is disputed. There is also disagreement about
whether Commonwealth Edison voluntarily deferred from insisting upou
answers from the League until after it had furnished the League certain
information. Were we obliged to resolve those disputes we would have no
hesitancy in finding the League's version inherently incredible.”

® The hwlwu&mubdvhdlhmufobn(u NRC at 372):
Objonio-wimmmwmmmmlhurﬂhum
motion fammm.mraddbypﬁnldlnwuﬂldqu&
the londnmkiamdhuly upon mﬁndmm;lmy‘nmmhmd
within ten (10) days (10 CFT. *§2.718, 2.730, 2.740, 2.7400, 2.741).
Presumably the League could have argued that Commonweaith Edison was unrzasonable in
insisting upon answers 1o interrogatories as the first step. Mmﬁdy.mlhhp
munnmmm:muuu-uuummmmmmm
mwmﬁxnaaumhrutkmmiumuthmhﬂ“
conference ;-omptly, coupled with a schedu'ing order that set a November | cutoff date for
all discovery under the August nm‘mum.mmnw:u
the League was under an obligation to answer the interrogatories very soom after the parties’
conference.
' The applicant’s version, supported by several aifidavits, is that at the parties' September 10
meeting Mr. Cherry insisted that C mmonwealth Edison provide information the League had
requested inmmmhlhmum-bquhtmmummﬂam
the applicant’s interrogatories in the NRC proceeding. Commonwealth Edison refused to
make susn xnnmuimmMr.Cmruaﬁumwhlhhmm

proceeding by October 1, 1981. Mr. Murphy followed up that discussion with 2 September 16
letter 10 Mr. Cherry specifically noting the fact that the previous day Mr. Cherry had
“agreed o provide answers . . [to Commonwealth Edison's interrogatories] by October |,
1981 " See 14 NRC a1t 911. Mr.Charmemmwlhtwmmw
Commonweaith Edison filed its Motion for Sanctions on October 2. In sum, the applicant’,

(CONTINUED)
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As it turns out, however, these controversies between the parties are
beside the point. For it is quite plain that whatever agresmeats or under-

i

ing the interrogatories would be contir ;.

tion from Commonwealth Edison. League Response to Motion
1981) at 1-2. Mr. Cherry's pleading attached a September 16 letter from A
Murphy in which Mr. Cherry summarized the agreements reached in that regard. The letter
reflects that Commonwealth Edison was to provide Mr. Cherry by September 28 answers to
interrogatories the League had propounded in the state regulatory proceeding. Commonwealtk
Edison was also to provide the League certain documents in connection with a September 22
deposition of & Mr. Bukovski, who was a prospective witaess on financial matters in the state
At oral argument we advised Mr. Cherry that the allegedly conditional nature of the
L.m'sﬂphn!uﬂmmn&iwmmumh-uyd
mm-muqm&lkmur.mmwlhlthnmu
muhwitmuwalmmaiti‘m:l:uhpuhfad

the
‘he receipt of certain other informa-
M

correctian from Mr. Cherry.

Seco..d. the information that Mr. Cherry claims was necessary for the League's answers to
interrogatories was 1o be supplied by Commonwealth Edison on September 28. See League
Response to Motion for Senctions (October 13, 1981) at 1-2 and Exhibit A. Under Mr.
Cherry's version of the agreement he then was to furnish the applicant answers by October |,
three days later. Yet at various times in the league’s briel we are told that to answer
Commonwealth Edison's interrogatories “would require in excess of iwo hundred hours of
work, or five nermal full-time wors weeks . .. .~ Brief in Support of Exseptions to Orders
Dated October <7, 1981 and January 27, 1982 (March 22, 1982) at 7 emphasis in original).
See also id. at 18. It is not credible that the assertedly tedious five-week task could have h=en
accomplished in three days if only Commonwealth Edison had supplied the League with
information that in any event would have been of doubtful relevance. (The applicant’s
interrogatories asked for information bearing upon the League's contr 'ions, prospective
-imumquumaummmmmmmmwru:wm
mony. See supra, n.4.)

Third, we note that Mr. Chury’ivmhlhﬁh.ldnuunﬁhqnpp;hﬁ.hdth
frequency of ‘xchanges between counsel memorializing their agreements and disagreements,
we would have expected Mr. Cherry (0 have contemporaneous written substantiation of his
“agreement” with Commonweaith Edison. Yet his own letter of September 16 clearly refers
1o only the state proceeding and fails to mention the critical fact of the allegedly conditional
nature of the League's agreement to respond to the interrogatories.
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standings counsel may have had ceased as of September '8.” For our
purposes it is immateria' what caused this breach. Wha. matters is that as
of Sepiember 18 the parties had conferred pursueat to the Board's August
12 order and had been unable to reach any extart agreement on discovery.
That state of affairs meant that the League was under an obligation,
imposed by the August 18 order, cither to answer the applicant’s inter-
rogatories or to move for a protective order. It did neithe:. The League's
failure to answer Commonwealth Edison's interrogatories at that stage
constituted a patent violation of the Board's discovery order.

C. Sanctions

The Commission’s policy statement op the conduct of licensing proceed-
ings establishes a graduated scale of sanctions, reserving dismissal for the
imost severe failure of a participant to meet its obligations. In selecting a
sanction the boards have been instructed to consider

the relative importance of the unmet obligation, its potential for
harm to other parties or the orderly conduct of the proceeding,
whether its occurrence is an isolated incident or a part of a
pattern of behavior, the importance of the safety or environmental
concerns raised by the party, and all of the circumstances. Boa s
should attempt to tailor sanctions to mitigate the harm caused by
the failure of a party to fulfill its obligations and bring about
improved future compliance.

2 Mr. Murphy's letter of that date to Mr. Cherry coacluded as follows:
Ghnlhlwnhﬂnduﬁdloden-ﬁwnnnrpahuapummlwpnﬂunﬂn

witnesses for the taking of their depositions, Edison has determined that it is appropriate
10 withdraw from its agreements on discovery. We intend 10 file with the [llincis
Commerce] Commission shortly the appropriate papers o obtain a ruling from the
Commiuiaoabw.ifuull.lhisMuMpfm In the meantime, you
may take this letter as notice that Edison will not voluntarily respond to any discovery
originated by the Lesgue in this proceeding until such matters are resolved. Letter of
hdhlthmywhbn.ChnxnmnugN.

¥ At oral argument Mr. Cherry conceded that “perhaps after that meeting fell down I should

hwlmmulhrupm«ﬂhcuﬂn.Iqmnlﬁnyunuwndﬂrumnumylﬂduu‘AuL

Tr. 15. Counse! then sought to excuse his lack of action o~ grounds of the press of other

litigation, and the fact .hat the Board's discovery order did not impose a date certain for the

League's answers. Apy. Tr. 15-17.

Counsel’s other engagements provide no justification, especialiy when the issue at hand is as
serious as & failure 10 comply with an outstanding Board order. With regard to the absence of
a date certain ‘or answering the interrogatories, the need for prompt compliance can readily
bchndfmthFMnmhflawmuymwﬂducmcNndhuimmutThahun
of a dae certain for answers 1o interrogatories may have some bearing on the question of
sanctions (see infra, p. 1418) but does not excuse the League’s otai failure 10 respond (o
Commonwealth Edison's interrogatories.
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I3 NRC at 454. Our consideration of the factors enumerated in the policy
statement leads us to conclude that the League's conduct in this case
warrants a serious sanct’on, but not one so severe as dismissal.

I. There should be no misunderstanding: we consider the failure to
comply with a board order a very serious matter indeed, injurious to the
proper conduct of NRC licensing proceedings. This is especiai'; so when
the order at issue is a discovery order, for failure to comply with an order
of that kind can wholily prevent a proceeding from getting off the ground.
As we explained in Pennsylvania Power and Light Co. (Susquehanna
Steam Electric Station, Units | and 2), ALAB-613, 12 NRC 317, 334-35
(1980): .

“Pleadings™ and “contentions™ no longer describe in voluminous
detail everything the parties expect to prove und how they plan to
go about doing so. Rather, they provide general notice of the
issues. It is left to the parties to narrow those issues through use of
various discovery devices so that evidence need be produced at the
hearing only on matters actually controverted. This is why curtail-
ing discovery tends to lengthen the trial — with corresponding
increase in expense and inconvenience for all who must take part
[footnote omitted).

Not only does the failure to fulfill discovery obligations unnecessarily delay
a proceeding, it is also manifestly unfair to the other parties. We reiterate
the pointed comment of the Licensing Board in Northern States Power
Co. (Tyrone Energy Park, Unit 1), LBP-77-37, § NRC 1298, 1300-01
(1977) (previously quoted with approval in Susquehanna, 12 NRC at
338):

The Applicants in particular carry an unrelieved burden of proof
in Commission proceedings. Unless they can effectively inquire
into the positions of the intervenors, discharging that burden may
be impossible. To permit a party to make skeletal contentions,
keep the bases ‘or them secret, then require its adversaries to meet
any conceivable tiirust at hearing would be patently unfair, and
inconsistent with a sound record [footnote omitte ;.

The League's failure to comply with the Board’s discovery order in this
case effectively stalled the p.oceeding in its tracks. The League proffered
an extraor. .narily large number of contentions, skeletal in outline, and
refused to divulge any information whatsoever about any of the 114
contentions admitted by the Board. A board cannot move a proceeding
forward, and a party cannot prepare its case, in the face of that kind of
obstructionism. The League's obligation to answer Commonweaith Edison's
interrogatories was an important one; a deliberate failure to meet it is
worthy of serious san<:ion.
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2. The Licensing Board thought that the League's conduct in not
answering the intzrrogeiories was part of 2 pattern of recalcitrance. We
see a less distinct pattern, and one in which the League is not the only
participant in the process that has been the cause of delay. It is principally
for this reason that we differ with the Board on its choice of sanctions.

The pattern of League conduct identified by the Board encompassed (1)
not initiating discovery when contentions were first admitted, (2) not
answering any of the interrogatories that had been outstanding since July
19%!, and (3) giving the flimsiest of reasons for not complying with the
Board’s discovery order. See 14 NRC at 9Q7; 15 NRC at 214-215. We
have already expiained, supra, p. 1412, why the League's failure to initiate
discovery cannot be held against it and does not provide an acceptable
basis for distinguishing between the League’s conduct and that of Com-
monwealth Edison. If the Lezgue wanted to walk into a hearing uninform-
ed sbout the applicaat's case, or thought it could resist a motion for
s.mmary disposition without having conducted discovery, it presumably
was freec 10 make those sirategic decisions. But while one might question
the usefulness of the League's participation on that basis, the League's
casualness falls short of evincing a pattern of delay. After all, it is within
the Board's power to impose a reascnadle cutoff date for discovery. The
exercise of that scheduling power (which the Board did exercise eight
months thereafter on August 19, 1981) could have obviated delay in that
regard.

So 100 we find less obvious thin the Licensing Board the asserted fact
that the League had not “furnished ordered discovery for a long period of
time.” 14 NRC at 907. We have already concluded that under the Board's
discovery order the League's unequivocal obligation to answer the inter-
rogatories was not triggered until September !8, when the parties’ discov-
ery agreements fell through. (The discovery order had not itself fixed a
date certain for answers, or made the obligation to answer unconditional
without regard to a conference between the parties.) In these circum-
stances ths League’s failure tc answer interrogatories, while not excusable,
was nevertheless not ¢f exceptionally long duration.

While we agree with tie Board that the repetitive nature of the
League’s excuses for failing to respond to discovery, coupled with the rotal
faiiure to respond to any part of the interrogatories, support the finding of
a pattern of delzy, we are also constrained to note that the League was not
the sole cause of delay. Both the applicant and the Board itself contribuied
in some mezsure. The applicant waited seven months after the Board's
ruling on contentions before it initiated discovery. See supra, p. 1412. The
Board did not issue its ruling on contentions and its denial of the ap-
plicant’s petition for reconsideration of that ruling until nearly eight and
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six months, respectively, after the parties’ submissions — action that cau
hardly be characterized as prompt. In sum, we think the Board has
overstated the L:ague's delaying tactics and overlooked the fact .hat the
Lesgue was not alone in failing to move the proceeding along.

3. The Comnmission's policy statement also calls upon its adjudicatory
boards to consider the importance of the safety or environmental issues
raised when assessing sanctions. This factor is of more importance during
the later stages of a proceeding when the contentions have been fleshed out
and the parties have submitted testimony. Here, where there is little but
the bare contentions upon which to rely, this factor is of much lesser
weight and rot at all decisive. That the League pursued no discovery of its
own before its dismissal hardly portends that it will make a significant
contribution to the proceeding, whatever may be the abstract importance
of its contentions. Similarly, the fact that fully a third of the admitted
contentions were copied almost verbatim from those in another proceeding
tends to how that more ink thar thought went into their preparation. On
the other hand, the League supported its 10 CFR 2.206 request with
affidavits of expert witnesses on unresolved sufety problems and quality
assurance and control issues thought pertinent to the Byron facility. See
supra, n.12. This latter effort affords some basis for believing ihat the
League might well contribute to this proceeding, at least on a narrow
group of issues.

4. Lastly, the policy statement asks the boards to consider all of the
circumstances and to tailor sanctions to mitigate the harm caused by a
party's failure to fulfill its obligations.

We have previously discussed our reasons for concluding that the
sanction of dismissal is too severe given all the circumstances of this case.
See supra, pp. 1416-1420. However, the League's violation of the Licens-
ing Board's discovery order has had the effect of freezing this proceeding

 The League fled revised contentions on March 10, 1980, the applicant and stall answered
on April |8 and 25, respectively, and the Board issued its ruling on December 19, 980. We
recognize that the length and complexity of the contentions made ruling upon them far from
simple, and we are not knowledgeable about the other matters the Board may have besn
working on during that time. A!l things considered, however, it is important to expedite
mlimummMMyudWauhﬁuWeMamnuﬁqﬂ
have been expected.

Commonwealth Edison's petition for reconsideration was filed on February 13, 1961 and the
Board's ruling issued on August :8, 1981. Responses to the petition were filed by the staff on
March ) and by the League on April 3. We do not think the Board is obliged to await
rc.ponses to a petition for reconsideration before issuing a ruling unless it believes it will be
helped by such responses. The typical judicial practice is that responses o petitices for
reconsideration will not even be accepted for filing unless a response has been called ior by
the court. In any event, the four months between the League’s response and the Board's
ruling would likewise appear 10 be an inordinate amount of time for 1 ling on reconsideration.
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. at its earliest stages.” The applicant should not be penalized by that

R | i wrongful conduct. If the Byron plant is not to begin operation when it is
' e o ready, that scould be as a result of a serious safety or environmental issue
s »igao-i Sy ciy and not because the proceeding has been unjustifiably delayed b, the

R League's failure to comply with the Licensing Board’s discovery order.
A W Therefore, consistent with the Commission’s policy statement permitting
dismissal of one or more of a party’s contentivns (13 NRC at 454), we
limit the number of contentions the League can i'*igate to that number the
Licensing Board concludes it can comfortably decide on the merits without
unjustifiably delaying operation of the "Byron facilicy.® This dispositics,
which no doubt will severely restrict the ¢ tentions the League will be
entitled to press, also assures that the League must revise its broadside
approach so as to concentrate on those few contentions it is best prepared
10 advance.”” We believe this approach is most likely to lead to a useful

examinalion of important safety or environmental issues. .

" S0 100, the League's laxity in ever drawing up its contentions has its toll. The

League did not submi: its revised contentions until six and cne-half months afier the Board's
{ prehearing conference and four and one-half months after it had promised to submit them.
p See supra, n.2, and letter of Myron Karman to the Licensing Board (Octobe 12, 1979),

attached as Exhibit 11 10 Commonweaith Edison's Opposition to the League's Petition for
] Reconsideration (November 23, 1981). While we recognize that the League was not repre-
] umdbycunulfumdlhlmu.thouipthuummm-huhu-
an obligation of the party itself, not of counsel.
* It is our understanding that the appiicant expects the facility to be ready for fuel loading
towards the end of 1983. App. Tr. 65-66. To ihe extent that the League has serious
i contentions to raise that cannot be litigated within this anticipated time frame, we repeat
what we suid in Sourh Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station,
) Unit 1), ALAB-642, 13 NRC 831, 895.96 (1981), affirmed sub nom. Fairfield United
Action v. Nuclear Regulatory Commission, No. 81-2042 (D.C. Cir., April 28, 1982):
1 an operating license may not issue unless and until this agency makes the findings
) specified in 10 CFR 50.57 — including the ultimate finding that such issuznce *will not
be inimical 10 * * * the health and safety of the public™. As to those aspects of reactor
operation not corsidered in an adjudicatory proceeding (if one is conducted), it is the
staff's duty 10 insure the existence of an adequate basis for each of the requisite Section
50.57 determinations [footnote omitted).
"7 The choice of which contentions the League may still litigate is for the League to decide in
the first instance, subje~ 1o the time constraint we have identified. In other words, the
League is 1o rank its contentions individually for the Licensing Board and the Board will thea
limit them based upon its understanding of the time needed to litigate those issues. (We
would not be surprised if fewer than ten contentions can be timely heard, but that will be a
determination for the Licensing Board to make in its informed discretion.) Th- Board may
also modify to more acceptabie form contentions such as those that were admitied subject to
revision upon issuance of the stafl's s fety evalustion report and final environmental state-
ment — documents that have since iss ed.

The Poard is, of course, similarl, empowered 10 impose stringent time limits on any
discovery the League may undertake. In deciding the number of contentions the League may
litigate, the Board shouid bear it mind the expected duration of League discovery as well as
further discovery that Common'vealth Edison no doubt will undertake.
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We are also aware of the fact that even at this late date the League Has
totally failed 1o answer Commonwealth Edison’s interrc zatories. At oral
argument on May |13 we advised the League that if it were to be
readmitied to this ; oceeding it could expect answers to those inter-
rogatories to be required within less than one week from the date of our
decision. See App. Tr. 27, 73. The League has had both ample time and
warning 1o prepare answers to interrogatories that were first pronounded
nearly one year ago. Moreover, our restriction on the number of conten-
tions that can de pursued has the secondary effect of easing the League's
task in answering the interrogatories.” Therefore, the answers are to be in
the hands of counsel for Commonwealth Edison no later than June 24,
1982, The Licensing Board is to strike any contention for which an
interrogatory is not fully answered.”

Finally, we take cognizance of the League's concession that, i it were
found to be 2t fault in not complying with the Board’s discovery order,
dismissal would be appropriate.® We have not enforced that concession in
this opinion. But no further failings on the League's part wi]l be tolerated.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jec.:r Shoemaker
Secretary to the Appeal Board

3 Ay indicated supra, n.4, the interrogatories are contention specific.

 |n this regard we also wsnt to make clear that the very general response to interrogatories
alluded to by League counsel at oral argument will not suffice. App. Tr. 23-26. Answers
shonldhmpbuiat_hcndmthimtinmy“mnﬂnmw
decuments or other materials to obtain a complete answer. 4A Moore's Federal Practice
933.25(1) at 33-129-130 (2d ed. 1981). A broad statement that the information sought by
uimmiwhfuﬁhcmddmmi:bhumd.&ﬂmm
Consumers Coop., Inc. v. Associated Grocers of Harlem, inc., 64 FR.D. 459, 463 (S.D.N.Y.
1974). Instead, & party must specify precisely which documents cited contain the desired
information. A¢.wtin v. E+ston Publishing Co., 85 F.R.D. 312, 315 (E.D. Pa. 1980). See also
Nagler v. Admiral Corp., 167 F. Supp. 413 (S.D.N.Y. 1958). Where an interrogatory seeks
the names of expected expert witnesses, the nature of their testimony, and the substance of
their cpini-as, the responding party .say not stop at merely identifyin, its experts: it must
provide all the information requested. See Bates v. Firestone Tire & Rubber Co., 83 FR.D.
$38, 538, 539 (DS.C. 1979).

“© A4 counsel for the League exaggeratedly put it, *If | am found to have been at fault, cut
my head off." App. Tr. 71. The League, of cours=. argued it was not at fault. We have found
10 the contrary.
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UNITED STATES OF AMERICA LBP-75-30
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Max D. Pagli~. Chairman
Dr. Richard F. Cole, Member
Dr. A. Dixon Callihan, Member

In the Matter of Docket No. 50-471
BOSTON EDISON COMPANY, et al. June 6, 1978
(Pilgr m Nuclear Generating Station, .

Unit 2)

Upon objections by various parties to discovery requests and motions for
protective orders i construction permit proceeding, Board issues pre-hearing
conference order whizh rules on unresolved discovery issues.

RULES OF PRACTICE: DISCOVERY

Since the Commission's rules of practice concerning discovery are based
upon, and employ similar language tu, the Federal Rules of Civil Procedure,
guidance in construing the Commission’s rules may be found in legal authorities
and court decisions construing the Federal Rules.

RULES OF PRACTICE: DISCOVERY

Discovery, which is intended to insure that parties have access to all relevant
unprivileged information prior to the hearing, has as its main objectives the more
expeditious conduct of the hearing, the encouragement of settlement between
the parties and greater fairness in adjudication.

RULES OF PRACTICE: DISCOVERY

Since discovery rules are to be interpreted broacly and liberally, inquiries
thereunder are to be limited only by their reasonable relevancy to a sensible
investigation.

RULES OF PRACTICE: DISCOVERY

Specification of the facts upon which a claim or contention is based is a
permissible area of discovery.
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The board disagrees witn licensee that the subject matier of ECNP
contention 1(c) is adequately covered by UCS contention 9, or that ECNP
cantention 1(d) is ac .quately covered by Sholly contention 5. Motion for
sanctions, at 5, n. 5. Therefore, as a matter of board discretion and to assure

an adequate evidentiary record, we retain contentions 1(c) and 1(d).

Licensee should address in contention I(c) the topic of the adequacy of
Class |E control room instrumentation following a feedwater tre ~sient and
small break LOCA. In cuntention 1(d) the licensee should address the
ranges of instrumentation in connection with contention I(c). This
specification will permit the licensee to addreis the contention .

ECNP is not permitted to adopt UCS contentions 13, 12, 13, and 14, nor
may it adopt previous TMIA contentions 1 and 2 which have now been
withdrawn. /

ECNP contention 17 was an emergency planning contention. it was
deferred pending the filing of ECNP emergency planning contentions dated
January 7, 1980. The subject matte was included in those contentions. The
board should have no(edpmforz;th dismissal of ECNP contention 17 in
its February 28 Fourth Speciny hearing Conference Order. We did not,
but we do so now.

All other ECNP contentigns are dismissed.

/ THE ATOMIC SAFETY AND
/ LICENSING BOARD

/
/ Walter H. Jordan
Linda W. Little

Ivan W. Srrith, Chairman

Bethesda, Maryland
June 12, 1980.
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RULES OF PRACTICE: DISC. VERY

A party objecting to a request for discovery has the burden of showing
plainly and specifically why the information sought should not be made
available—e g, that it is privileged, not relevant, or otherwise improper, or that
its production would be unduly burd~nsome.

RULES OF PRACTICE: DISCOVERY

Answers to interrczitories must be complete, explicit and responsive; where
only limited information is available, a party is not excused from responding but
must answer to the best of its ability, noting that the response r="eits such
limit:d information.

RULES OF PRACTICE: DISCOVERY

If information sought through discovery is relevent and maierial, a party is
not excused froma furnishing such information on the ground that dsing so
would be burdensome and expensive; however, it is within a court’s (or agency's)
authority and discretion to issue crders to prevent oppression and avoid undue
expense.

RULES OF PRACTICE: DISCOVERY

In determining the scope of permissible discovery, a Board mus« balance the
interests and rights of the parties in obtaining information for the proper
preparaiion of their cases against the rights of the parties in being protected
against undue harrassirent or burden.

MEMORANDUM AND ORDER

Pursuant to Notices issued by the Boaré on April 14 and Aprii 28, 1975,a
Further Special Prehearing Conference was held in this proceeding at Boston,
Massachusetts on May 5, 1975. The Conference dealt with a review of the
progress of discovery, the pending objections to discovery requests, the pending
motions regarding such discovery procedures, and reports from the parties as to
the progress made in consultations directed by the Board for a possible
resolution of the pending objections on discovery.

As a result of the aforesaid consultations, the Board was informed that a
number of the then pending objections and other disputes regarding the
discovery process had been resolved amongst the parties. Accordingly, the Board
heard oral argument by the parties in support of, and in oppesition to the
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remaining motions regarding objections and requests for protective orders as
listed below.'

The basic subject matter of the oral argument at the Prehearing Conference
dezut with the following pending matters: Applicant’s and Staff's Interrogatories
to Massachusetts Wildlife Federation (MWF), Intervenor, and the latter’s
objections thereto; Applic:at’s Interrogatories to Daniel Ford, Intervenor, and
the latter’s objections thereto; Joint 'nterrogatories of Intervenors Common-
wealth of Massachusetts and Ford to Applicant (Sets 2 and 4) and the
Applicant’s objections thereto and -notions for protective orders.?

Beczuse of the broad and pervasive nature of the discovery requests filed by
the respective parties in this proceeding, as well as the nature of the objections
filed thereto, it would be useful, in the resolution of the pending questions, to
indica.e by way of background the general procedural and substantive legal
principles governii.3 the use of the discovery process in Commission proceedings.

The use of the discovery process is governed by the Commission’s regulations
contained in 10 CFR 2.740-2.744. Reference is also made to the discovery
process in 10 CFR 2.707 dealing with the failure of parties to comply, inter alia,
with discovery orders entered by the Board, pursuant to Section 2.740. The
Cormr nission’s regulations are based upon and drawn generally from the Federal
Rules of Civil Procedure governing discovery, Rules 26 through 2, and, in the
min.emplothidmtkdwith.ouﬁnihrtothchqmpoﬂbhd«al
Rules upon which the process is based. Accordingly, guidance may be had from
the legal authorities and court decisions construing the Federal Rules on
discovery.

' Although there were, as of the date of the Prehearing Conference on May §, a
ceasiderable volums of pleadings on discovery exchangsd among the parties, covering
separate sets of interrogatories, objections and motions, the oral argument at the Conference
dealt in the main with the following unresolved pieadings: (1) Applicant’s Interrogatories to
Massachusetts Wildlife Federation (Set No. 1), dated March 18, 1975, Objections by
Massachusetts Wildlife Federation, dated April 1, Applicant’s Memorandum Re Massachu-
setts Wildlife Fedsration Objections, dated April 25; (2) Applicant’s Iaterrogatories to Ford
(Set No. 1), dated March 18, 1775; Ford’s Objections to Interrogaiories, dated April 3;
Ford’s Answers tc Interrogatories and Document Reques; (Set No. 1) dated April 12, 1975
Applicant's Memorandum Re Ford Objections and Answers dated April 25, 1975; (3) Staffs
Interrogatories to Massachusetts Wildlie Federati.a (Set No. 1), dated March 18, 1975;
Objections by Massachusetts Wildlife Federation, dated April 1, 1975; (4) Joint Interroga-
tories of Commonwealth of Massachusetts and Ford to Applicant (Set No. 2), dated April 1,
1975; Applicant’s Objections and Request for Protective Oruer, dated April 18, 1975; (3)
Joint Interrogatories (Set No. 4), dated April 16, 1975; Applicant's Objections and Reques®
for Protective Order dated May 2, 1975; Applicant’s Objections to Joint Interrogatorier
dated May 5, 1975; Response to Applicant’s Objections filed by Commonwealth of
Massachusetts and Ford dated May 12, 1975.

1n a number of other instances, responses to requests for discovery by the pa:ties had
not yet come due, under the prevailag schedule in the Order of March 6, 1975, by the ume
the Prehearing Conference was heid.
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In general, it has been long recognized that discovery in litigation, as well as
in agency adjudication, is intended to insure that the parties to the proceeding
will have access to all relevant, unprivileged information prior to the hearing, and
that the primary objectives of the discovery process include the more
expeditious conduct of the hearing itself, the encouragement of settlement
between the parties, and greater fairness in adjudication.” Likewise, it has been
uniformly recognized that the discovery rules are to be accorded a broad and
liberal treatment so that parties may obtain the fullest possible knowledge of the

issues i d facts before trial, and that the inquiries are limited only by the

requirement that they be reasonably relevant 10 a sensible investigation.”

However, the authorities have also held that, as a rule of necessity, there
must be limitations on the concept of relevancy so as . . . to keep the inquiry
from going to absurd and oppressive bounds.”*

As to the permissible areas of discovery, the authorities are clear that
interrogatories seeking specification of the facts upon which a claim or
contention is based are wholly proper, and that the party may be required to
answer questions which attempt to ascertain the basis for his claim or, for
example, what deficiencies or defects were claimed to exist with respect to a
particular situation or cause.® In this connection, Moore cites cases, as noted
below, which have allowed discovery of scientific, economic and medical
opinions, and questions which seek a party's contention as to technical matters.

In sum, the principles behind the discovery rules were succinctly articulated
by the Supreme Court of the United States in the landmark case of Hickman v,
Taylor, 329 U.S.495,91 LEd 451 (1947) in the following language:

We agree, of course, that the deposition-discovery rules are tc be accorded a

broad and liberal treatment. No longer can the time-honored cry of “fishing

expedition”’ serve to preclude a party from inquiring into the facts
underlying his opponent’s case.” Mutual knowledge of all the relevant facts
gathered by both parties is essential to proper litigation. To that end, either
party may compel the other to disgorge whatever facts he has in his
possession. The deposition-discovery procedure simply advances the stage at
which the disclesure can be compelled frogn the time of trial .o the pericd
preceding it, thus reducing the possibility of surprise. But discovery, like all
matters of procedure, has ultimate and necessary boundaries. As indicated
by Rules 30 (b) and (d) and 31 (d), limitations inevitably arise when it can

YSee Administrative Conference Recommendation No. 21, Discovery in Agency
Adjudicanon, adopted by the Administrative Conference of the United States, June 1970,
1 ACUS Reports 37, and Report of The Committee on Compliance and Enforcement
Proceedings in Support of Reccmmendaition No. 21, at 1 ACUS 577.

“ See 4 Moore, Federai Practice, Section 26.55(1), p. 26-113, Note 9.

' See, e.g., Porter v. Central Chevrolet, Inc. (ND Ohio 1946) 7 FRD 86, cited in Moore,
supra, it Section 26.56 [1], Note 70, p. 26-150.

¢ See Moore, supra. Section 26.56(3), at p. 26-167, and cases cited in the accompanying
footnotes.
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be shown that the examinatior is D&Ing conducted in bad faith or in such a
manner as 1o annoy. embarrass Or Oppress the person subject 10 the INQuIry.
And as Rule 26 r/avides, further limitations come Into existence when the =
inquiry touches upon the irrelevant or encroaches upon the recognized

domains ! privilege. (329 U. S. at pages 507-409)

"One of the cnief arguments agmnst ™e “fishing expedition’’ oDjection s the ‘aes
hat discovery s mutudi— that while 8 Darty may nave 1o disciose nis case e can at the
ame me us Nis opponent down 10 @ definite position Pike and Willis, “Federal

Discovery in Operation,” 7 U of Chicago L Rev 297, 303

Tuming now to the problem cf the objections which have been filed with
regard 1o the subject interrogatones. the authorities hold that objections should
be plain enough and specific enough so that the court can understand in what
way the interrogatories are claimed to be ob)ecuombh." The courts have held
that general objections are insufficient, and that the burden of persuasion is on
the objecting party to show that the interrogatory should ‘mot be an-
swered —that the information called for is privileged, not relevant, or in some
other way not the proper subject of an interrogatory.® Further, it has been held
that where a heavy burden would be imposed if a party were required to answer
detailed interrogatories, a segregation and analysis of a great mass of materiai
being necessary, or where data and information must be compiled and collated,
the court as an alternative may require the interrogating party to “di, out and
sift the information” by an examunation of the other party's files.”

With regard to the matter of the sufficiency of answers to interrogatories, it
has been held that answers 1o interrogatories must be complete, explicit and
responsive. The courts have heid that if 2 party cannot furnish ir.”>rmation and
details, it may so state under oath.'’ Sl g, 2

A further critical principle involved in the current consideration of the
parties’ requests for discovery and objections thereto, and motions for protective

e

' See Moore supra. Section 33.27 at pp 33-15! o 33-153
'Ibid

' Gee Muvre. supra. at pp 33-157-158 ciung. mrer alia U § v. Amencan Locomorive
‘smpany (ND_Ind 1946 6 FRD 3
See Bar Harbor Theater Corp. v. Paramount Film Diseribution Corp (ED N. Y. 1961

§ FR Serv 2nd 32d42), a case n which the Cour: stated “lack of compiete or partial
knowledae does not excuse failure to make tumely answers {0 INtErrogatones. In the absence
of such knowledge. the party served with \nterrogatornes, Jniess relieved by the Court, must
answer 10 the best ot his ability and if he claims lack of information sufficient to answer an
nterrogatory, his answer thereto should be 1o that effect; if he claims 10 ha.e less than full
nformation at the ume his answers are due, he should answer hy giving the available
information and by stating that the answer reflects the limited information that he then

has. " (Cited in Moore, suprc at p 31.140. Note 3.)
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orders, concerns the assertion that the interrogatones filec would require
research and compiiation of datz and information not readily known to the
party being interrogated. The voluminous number of cases dealing with the
holdings of courts in this regard are summarized and discussed in Moore at
Section 33.20, from which the authorities distill certain general principles. As is
there pointed out, the fact that to answer interrogatories mught be burdensome
OF expensive is not a valid objection if the information is relevant and material;
however, the court has authority to make orders to prevent oppression and to
avoid undue expense. Moore states that the cases hold that “Where the burden is
heavy. where a segregation and analysis of a great mass of material was necessary
or where data and information must be compiled and collated. some, and
perhaps the greatest share, of that burden and effort should fall oa the party
seeking the information.”' ' In general, it seems 1o be the weight of the hoidings
that, in the sound discretion of the court, a party may be protected against
interrogatories where the answers would require an excessive or oppressive
amount of research or compilation of data and at a great expense, aithough mere
general objecticas that the interrogatories are onerous and burdensome are not
swficient. While a party must furnish in his answer (o interrogatories whatever
information is available to it, ordinarily it will not be required “‘to make research
and compilation of data not readily known to him. "' ?

In a discussion of cases in Moore, Supra, it is pointed out that objections
were sustained (o interrogatories where the court held that “interrogatories
under Rule 33 [interrogatories directed to a party to the litigation] were never
intended to compel an adversary to search and analyze more than five million
documents in order to furnish the answwrs.” (Riss and Company v. Association
of American Railroads [DDC 1959) 22 FRD 211)"?

Against the background of the foregoing discussion of the governing lega!
principles, the Board will attempt to dispose of the pending cbjections ana
motions concerning the discovery process in this proceeding. [t will be necessary
to balance the interests and rights of the litigants to obtain information for the
proper preparation of their cases. as against protecting, in the interest of fairness
and justice, the rights of the adversary parties against undue harrassment or
burden. In the words of the Supreme Court in the Mickman :ase. “Properly to
balance these competing interests is a delicace and difficult 125k " Hickman v
Taylor, supra, at page 497

It would appear that the parties on both sides of the issues in this case. in
their zeal of advocacy of thei respective positions, have demanded of their
adversaries the production of information through interrogatories which.
although not wholly irrelevant. may be overly broad, t00 detailed to be userul

"' See Moore. supra. cases cited at p.33-101, Note 4,
'*Iid. at p 33-103, Notes 10-11.
' *Simular holdings in various Cases are discussed 1n Moore at pp. 33-109 10 33114
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«t not feasibly available to the extent and in the scope requested. Further, even
if the information could be obtained through an excessive amoun' of research
and at great expense, it appears, from the nature and scope of such
interrogatories, that they would probably only yield information of such siight
WWme.aMmddbonmhummd
substance from the central issues in this case, as to “touch upon the irrelevant™
(Hickman).

By the same token, the objections posed against such interrogatories must, in
line with the authorities discussed above, be reasonable and specific, and may
not utilize generalized “maxims” or recite legal rote. References to “the
Applicant’s burden of proof™ as .n objection, for example, are unavailing to
avoid a party's obligation 1o respond to a proper discovery request for
information in its possessior,

Similarly, a refusal to respond based on a claim of awaiting further
discovery, as a general objection, is not sufficient without specifying in what
manner or what facts or what discovery requests are pending in that regard. In
the same vein, it has been held that it is untenable to object to an interrogatory
or to refuse o answer on the claim that involves “the work produci <‘ an
attorney” or “the attorney-client relationship.” The Supreme Court in Hickman
stated that “A party clearly cannot refuse to answer interrogatories on the
grounds that the information sought is solely within the knowledge of his
attorney.” Hickman, supra, at page 504.

It is pointed out in the annotation to the Hickman v. Taylor opinion, at
91 1..Ed. 467 that, in cases going back to 1844, the attorney-client privilege does
not apply to the discovery of facts within the knowledge of the attorneys so
long as those facts were not communicated or confided to him by his clic-¢, and
that the privilege did not extend to information derived from other persons or
sources even though the attorney acquired that information while engaging in his
professional duty on behalf of his client.'*

As has been s:ated, the Commission’s Rules on intervention presume that the
parties had specific factual bases for their contention, (See Section 2.71-Ha)).
Where the discovery rc: uest seeks to elicit the factual basis for the contention,
the in‘ervenor cannot defend against such intsrrogatory by claiming that the
facts are “privileged”.'® The discovery process seeks frzts, and the old rule
against discovery of “opinions and conclusions” has been superseded. Further, as
has been indicated in the above quoted portion of the Hickman opinion, the
“time honored cry of ‘fishing expedition’ can no longer suffice to preciude a
party from properly inquiring into the facts underlying his opponent’s case.”

' See also Moore, supra at p. 26.
' % See Moore, supra, at p. 26-165.
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RULINGS ON PENDING MOTIONS

Applying the foregoing principles, the Board will now rule generally on the
pending motions and objections to the various discovery r2quests. The specific
rulings on the interrogatories and respective objections by the parties will be
addressed and disposed of in the Attachment hereto.

With regard to the interrogatories by the Applicant and the Staff to the
Massachusetts Wildlife Federation and the latter’s objections thereto, the Board
is of the view that the objections sfat:d in the general form contained in MWF's
pleadings do not constitute tenable or proper objections, and, therefore, may
not be sustained. As is indicated in the specific rulings in the Artachment hereto,
MWF is directed to respond to the interrogatories to the extent it has
information in its possession, regarding the factual bases for its contentions
which were admitted ‘n the proceeding. To the extent that MNWF asserts that it
has not yet retained experts, so that it cannot respond to a particular
interrogatory requesting the bases for its contentions, it may so indicate.' ** In
accordance with Commission procedurs, at such time as the information
becomes available to it, it will be requircd, under the provisions of Section
2.742, to supply said information to the Applicant and the Staff. As has been
indicated in the discussion of authorities above, the Poard does not believe that
MWF has 2 justifiable objectior when it asserts that Applicant or Staff is sezking
the “work product of the attorney” or that it is seeking to impinge upon
Intervenor’s attorney-client relationship.

With regard to Applicant’s interrogatories to Intervenor Ford and his
objections thereto, the Board is of the view that the Applicant is properly
seeking the information and facts being relied upon by the Intervenor in support
of his contentions, and the nature of the evidence which Ford proposes to use at
the hearing. The Board feels that the references by Intervenor, in response to
specific interrogatories, to the pages of its petition to intervene in which is
contained much argumentative and conclusory material, is not sufficient in
terms of the purposes of the discovery process.'® Ford, as a party in the
proceeding, has a responsibility to specify the facts, i.e., the data, information
and documents, if any, upon which he intends to rely and upon which he has
relied in support of his intervention, so that the parties may be advised in
advance with regard to the nature of Intervenor’s case. Further, if the Intervenor
is relying on certain official documents of the Commission or other Government

'*%See also the discussion regarding experts not yet retained in Moore, supra, at
pages 26-50 to 26-52, and Federal Rule 26(b)(4).

' *The Board notes that, under date of May 23, 1975, Applicant has served upon Ford
Set No.2 of Applicant's Interrogatories in which it apparently attempte, by further
discovery, to e” it from Intervenor more specific responses as to the basis for Ford's
contentions.
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agencies, he shall specify in particular which documents are being so relied upon.
If the Intervenor cannot mswapaﬂicuhrinqdrymlhlpowdu!mhth
still seeking information from the Applicant or the Staff by way of discovery
requests, he shall specify what discover) requests are referred to and in what
manner (hmponmtothcdimynqwhawnmmbunfwmdmm
insufficient at this point. To the extent the Intervenor is not in possession of the
specific facts and inform-tion sought, he shall so state; generalized responses to
the offect that “the information requested depends on facts within the intimate
knowledge of the Applicants. .. do not constitute a proper response by a party
to a discovery request. The specific rulings contained in the Attachment hereto
will illustrate and direct the Intervenor as to the manner in which he shall
respond.

Similarly, the specific rulings will also indicate those aspects of the
Applicant’s interrogatories which the Board believes, as indicated in the
governing case law, are too broad and pervasive, or are beyond the bounds of the
contentions admitted as issues, and will designate the limitations which would
represent a reasonable response. In this connection, the Board is constrained to
observe that the traditional “Forms™ for interrogatories found in recognized
sexts and handbooks used in civii litigation are not necessarily useful in
administrative hezrings such as the Commission’s licensing proceedings. One
should recognize that certain of tie stylized process of civil court litigation takes
on rather a strange cast if attempts are made to transfer it in haec verba to a
hearing such as is here being conducted, with Intervenor parties appearing pro se
and informal procedures being employed where it will expedite the process or
enhance fairness. Thus, to require of the Inte.venors, as does the Applicant’s
interrogatories, respories with the scope attempted in the section on “Defini-
tions”, seems to th: Board not only somewhat unrealistic in the given
circumstances, but less than practical. The Board aiso notes that, perhaps
sardonically, the Joint Interrogatories of Cemmonwealth and Ford to Applicant
have now copied Applicant’s “Definitions” into their own document. Accord-
ingly, the parties will be directed in the Arrachment as o those responses which
wil! be considered as adequate.

With regard to the joint ,nterrogatories filed by the Commonweaith of
Massachusetts and the Intervenor Ford on the Applicant, it appears, from the
oral argument that certain portior.s of Sets 2 and 4, which have been objected to
by the Applicant, need resolution by the Board.' 7(Sets ! and 3 have apparently
been resolved through consultation amongst the parties.) As to the still pending
objections, the Board is of the opinic that the Applicant’s objections filed
against specifically named interrogatories in Sets 2 and 4 are well taken. The

""In this regard, the Board has also given consideration lo the Memoranda on
Objections to Sets 2 and 4 filed by the Applicant and the Response filed by Commonwealth
and Ford, dated May 12, 1975.
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joint interrogaiuries appear to be too broad and encompassing and should be
more specifically related to the particular issues in the instant proceeding.
Intervenors make no showing in their Response to Appiicant’s Memorandum of
Objection, why such burdensome requests for all the projects engaged in by
Bechtel and Combustion Engineering since their inception would be within
reasonable limits for necessarv proof in the subject proceeding, nor that, even if
such voluminous information could be made available within the time span
allowed for discovery in this proceeding, Intervenors could, in fact, make use
thereof as a pretrial matter. P

The Board is aware and agrees with Intervenors that the past record of
licensees and their agents is germane in determining the qualifications of the
Applicant to be awarded a construction permit for a new nuclear power plant.
However, as the cases indicate, there must be reasonable limitations in terms of
their direct bearing on the issues in this proceeding. The seeking of such a
massive volume of information as is here requested, a good deal of which must,
by its nature, be repetitive and duplicative, and only remotely relevant to the
specific ssues in the case, would constitute an undue and unneczssary burden.
As the Applicant points out in its objections, to comply literally with
Intervenors’ request even as to individual interrogatories would involve searching
through millions of pages of record data contained in voluminous files of its
contractors covering many years of production. This is an inordinate and
oppressive burden in terms of the reasonable needs for proof on the contentions
admitted in this proceeding; and, as indicated by the Board’s comments above,
does not appear to come within those reasonable and sensible boundaries of
discovery supported by the authorities. Accordingly, such interrogatories will
not be allowed on the terms posed. Further, the requests for the records of
Applicant’s operating reports for Pilgrim | are equally available to the
Intervenors from AEC files and, as indicated by the case law,'® one party
cannot compel another party to undertake the burden of preparation of the
former’s own case. At the most, Applicant need only make available its files on
Pilgrim | Operating Reports for Intervenor’s inspection and copying.

The cases likewise hold that interrogatories seeking legal conclusions are
improper.'® Thus, asking the Applicant which of Bechtel's and CE’s acts
constituted “‘deficiencies”, as in Interrogatory No. ' of Set 4, calls for legal
conclusions as to whether those companies “ad violated the Commission’s
Regulations and Guides. Similarly, questicas regarding “ultimate facts’ such as
“whether a party was in default™ have been disallowed as calling for expression
of opinion or requesting the party to provide the acts and omissions of the
adverse party which it is claimed contributed to, say, an accident.’® The

' ¥ See Moore, supra, p 26-165.
' *See Moore, supra, p 26-161.
19See Moore, tupra, p 26-162, 163.
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Arttachmer: hereto will specify the maaner in which the Applicant shall respond
to appropriate interrogatories in Joint Sets 2 and 4.

With regard to the Staff's Interrogatories tf the parties, the discussion at the
Prehearing Conference revealed that most of these matters had either been
resolved or that respon<es were not yet due. In light of certain circumstances
that developed, the Board extznded the time for the parties to respond to the
Staff"s Interrogateries. The Board will not attempt, in this document, to rule on
such matters, it being hoped that parties can, through consultation, resolve such
disputes as may arise. .

In the circumstances of the extensive consideration thus far given to the
discovery requests both by the parties and the Board, in terms of the pieadings
and the oral argument at the prehearing conference, the parties are directed to
respond to the respective discovery requests in the manner directed in the
Attachment hereto within 15 days from the date of service of this Mer srandum
and Order.

Dr. A. Dixon Callihan and Dr. Richard F. Cole, Members of the Board, join
in this Memorandum and Order.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Max D. Paglin, Esq., Chiairman

Dated at Bethesda, Maryland
this 6th day of June 1975.

Attachment: Specific Rulings

ATTACHMENT

L. INTRODUCTION

The principles governing the manner in wiich responses to interrogatories
shall be made are those set forth in the Board's Memorandum, supra, at
page 586 er seq. Intervenor's answers to Applicant’s interrogatories may be
limited, in accordance with the views expressed in the Board’s Memorandum (at
page S587) regarding the scope of Applicant’s section on “Definitions”, to
information, data and documents which have played or will play a substantial
role in the preparation of the Intervenor’s case. The same rule will apply to
Applicant’s responses when the Intervenors have used similar “Definitions”. In
accordance with 10 CFR 2.742, in those instan~es where the parties do not
presently have the information requested in specific interrogatories, or have not




