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The Honorable Robert S. Walker

United States House of
Representatives

Washington, DC 20515-3816

Dear Congressman Walker:

I am responding to your letter of April 11, 1994, to Chairman Selin on
behalf of your constituent, Mrs. J. Gattone of Quarryville, Pennsylvania.
Mrs. Gattone expressed concern that funding for drug testing at the Peach
Bottom nuclear power plant has been decreased by 50 percent and that drug
testing would now be done on a random basis rather than every day.

The concerns raised by your constituent appear to arise from a recent
amendment to the Nuclear Regulatory Commission (NRC) regulations published in
the federal Register on January 5, 1994, that permits power reactor licensees
to reduce the random testing rate to an annual rate equal to at least 50
percent of the workforce (copy enclosed). The required annual random testing
rate w5 previously 100 percent. In making its decision, the Commission
recognized that the number of test failures in the nuclear power industry’s
random drug testing programs are generally among the lowest of any U.S.
industry and that the reduced rate, along with other program elements, can be
expected to provide sufficient deterrence to substance abuse. The amendment
did not change any other NRC required fitness-for-duty program element (e.g.,
pre-access testing, for-cause testing, awareness training, behavioral
observation, etc.). The amendment may allow some cost savings to licensees
but does not represent a major reduction in the overall fitness-for-duty
program.

NRC staff contacted Philadelphia Electric Company (PECo) representatives and
confirmed that workers at both the Limerick and Peach Bottom sites are
continuing to be selected from one pool and tested every normal workday and on
randomly selected backshifts and weekends as they have been in the past. The
licensee emphasized that there has been no reduction in funding or philosophy,
althouyh PECo did indicate that they have reduced their random testing rate as
is now permitted by the revised regulations.

I trust that this response adequately addresses your constituent’s concern.

Sincerely,

ecutive

.~ for Operations

Enclosure:
federal Register Notice
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The Honorable Robert S. Walker May 4, 1994
United States House of

Representatives
Washington, DC 20515-3816

Dear Congressman Walker:

I am responding to your letter of April 11, 1994, te Chairman Selin on
behalf of your constituent, Mrs. J. Gattone of Quarryville, Pennsylvania.
Mrs. Gattone expressed concern that funding for drug testing at the Peach
Bottom nuclear power plant has been decreased by 50 percent and that drug
testing would now be done on a random basis rather than every day.

The concerns raised by your constituent appear to arise from a recent
amendment to the Nuclear Regulatory Commission (NRC) regulations published in
the Federal Register on January 5, 1994, that permits power reactor licensees
to reduce the random testing rate to an annual rate equal to at least 50
percent of the workforce (copy enclosed). The required annual random testing
rate was previously 100 percent. In making its decision, the Commission
recognized that the number of test failures in the nuclear power industry’s
random drug testing programs are generally among the lowest of any U.S.
industry and that the reduced rate, along with other program elements, can be
expected to provide sufficient deterrence to substance abuse. The amendment
did not change any other NRC required fitness-for-duty program element (e.g.,
pre-access testing, for-cause testing, awareness training, behavioral
observation, etc.). The amendment may allow some cost savings to licensees
but does not represent a major reduction in the overall fitness-for-duty
program.

NRC staff contacted Philadelphia Electric Company (PECo) representatives and
confirmed that workers at both the Limerick and Peach Bottom sites are
continuing to be selected from one pool and tested every normal workday and on
randomly selected backshifts and weekends as they have been in the past. The
licensee emphasized that there has been no reduction in funding or philosophy,
although PECo did indicate that they have reduced their random testing rate as
is now permitted by the revised regulations.

I trust that this response adequately addresses your constituent’s concern.

Sincerely, Qriginal signed by

L lor
James M. Tﬁ%‘ﬁm i

Executive Director
for Operations

Enclosure:
Federal Register Notice *SEE PREVIOUS CONCURRENCE
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not significant within the meaning of
section 3(f of EO. 12866, nor does this
rule have Federalisru implications
warranting the preparation of a
Fedvralism Assessment in sccordance
with EO 12612

List of Sabjects in 8 CFR Part 204

Administrative practice and
procedure, Aliens, Employment,
Lumigration. Petitiona.

Accordingly. part 204 of chapter | of
title 8 of the of Federa!
Regulations is amended as follows

PART 204 —MMIGRANT PETITIONS

.
1. The suthority citation for part 204
contnues to read as follows

Authoruy: 8 USC 1101, 1103 1181, 1153,
1154, 1182, 11864, 1255. 8 CFR pant 2.

2.1n § 204 5 paregraph (d) is
amended by adding & new sentence
immediately following the first sentence
of the parsgraph to reed as follows

§204.5 Pettions for empioyment-Lased
Immigrants.
. . . . -

{d) Priority date.* * * In the case of
labor certifications accepted for
processing by any office within the
employment service system of the
Depertment of Labor before October 1,
1991 if a petition filed under section
203(b) of the Act is not filed befare
Oxctober 1, 1993, or withuin 60 days afier
the date of certufication by the
Deparument of Labor, whichever is later,
the prionty date shall be the date the
peulion is properly filed with the
Service * * *

. . . . .
Deted December 30 1993
Dorw Meissner,

Commussioner. Immigrotion and
Naturolizouon Service

[FR Doc. 94-175 Filed 1-4-94 8 45 am)
B0 DOOE &40 0

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 26

R 3150-AE38

Modifications to Fitness-For-Duty
Program Requrements

AGENCY: Nuclear Fegulatory
Commission

ACTION: Final rule

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
reguiations governing fitness for-duty
(FFD) programs that are applicable 1o
licensees who are authonized 10

construct or operste nuclear power
reactors and to licensees authorized to
possess, use, or transport formula
quantities of strategic special nuclear
material (SSNM) The amendment
permits licensees 1c reduce the random
testing rate for all persons covered by
the fitness.for-duty regulstions to an
annual rate equal to 5C percent.
EFFECTIVE DATE: January 1, 1994,
ADORESSES: Copies of the regulatory
analysis, the comments received, and
the Government Accounting Office
(GAD) report (GAO/GGD~$3-13) of
Novernber 1992 may be examined at the
NRC Public Document Room, 2120 L
Street NW, (Lower Level), Washington,
DC.

Copies of NUREG-1354, NUREC/CR~
5758 (Volumes 1, 2, and 3), and
NUREG/CR-5784 may be purchased
from the Superintendent of Documents,
U S Government Printing Office, P.O.
Box 37082, Washington, DC 20013~
7082 Copies are also availsble from the
Natiogal Technical Information Service,
5282 Port Royal Road, Springfield, VA
22161. A copy is svailable for
inspection and/or copying for a fee in
the NRC Public De~ument Room, 2120
L Street NW, (Lower Level),
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Loren L. Bush, Jr.. Safeguards Branch.,
Division of Radiation Safety and
Safeguards, Office of Nuclear Reactor
Regulstion, U S. Nuclear Regulatory
Commission, Washington, DC 20558,
telephone: (301) 504-2944.

BUPPLEMENTARY WF ORMATION:
Background

The NRC bas reviewed axperiences
gained since publication of the current
FFD rule o June 7, 1989 (54 FR 24468).
and implementation by power reactor
licensees on January 3. 1990, and
determined that it may be appropriate to
mod.fy the randam testing rate.
Accordangly, on March 24. 1993 (58 FR
15810}, the Commission published a
proposed mod.fication to the FFD rule
that would permit » reduction in the
random tesiing rate for licensee
employees, but maintain the 100-
percent rar Jom testing rate for
contractors and vendors.

Sammary of Public Comments

The comment period expired on June
22,1993 Forty comment letters were
received. Twenty-eight were from power
reactor licensees, six from unions, one
from an industry association, one from
s vendor. three from licensed reactor
operators, and one from a private
ciizen There was overwhelming
support for the proposed reduction in

the annual rate of random testing for
licensee employees Most of the
commenters believed that the reduced
rate also should apply to contractors
and vendors, and several commenters
proposed a flexable, performarnce-based
rate. There was no sufprort for excluding
from any reduction in the random
testing rate certain popitions critical to
the sale operstion of & nuclear power
plant, such as licensed reactor
operators. A summa:y of the ccmments
received and the NRC's responses are
presented below

1. Comment The random testing rate
for licensee employees should be
reduced to 50 percent

All of the 23 commenters submitting
comments on the Commission's
proposed redyction of the random
testing rate to 50 percent for licensee
employees supported the proposal. The
reason most often expressed was the
low rate of positive random test results
experienced by licensee emplovees,
particularly in compariscn with other
industries having significant safety
concerns. These commenters believe
that this low industry-wide positive rate
justifies the lowering of the random
testing rate to 50 percent. Some
commenters stated that ¢ 50-percent rate
for licensee employees would make thet
rate consistent with the random testing
rate currently required in the substance
sbuse p s mandated for entities
regulated by the agencies within the
Department of Transportation (DOT).
including the Federa! Aviation
Administration and the Federal
Highway Administration. They also
noted that DOT is currently considering
lowering its proposed randorm testing
rate below 50 percent even though
Federa! Highway Administration data,
for example. indicate a significantly
higher positive rate than that
experienced among NRC licensee
employees. Another commenter pointed
out that the lowered random testing rate
for licensee employees subject to the
NRC's FFD rule also would be
consistent with the random rate applied
in the Commission’s own intema! drug
testing program

Oth'er commenters supported the
reduction with the expectation of
significant cost savings for licensees as
a result of only testing spproxamately
one-half the number of employees now
being tested. In this regard, the Nuclear
Menagement and Resources Council
{(NUMARC) made reference to the
November 1992 GAO report, "Employee
Drug Testing Opportunities Exist To
Lower Drug-Testing Program Costs”
(GAO/GCD-93-13). which suggests
reduced random tesung rates as a means
of praducing cost efficiencies in
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Federally mandsted drug testing

programs without sdversely  ffecting

program integnty
Concerning the relative effectiveness

of slternstive random testing rates, some
commenters believe that 8 50-percent
random testing rete would produoce
satisfactory deterrence of drug and
alcobol abuse This s particularly true
in light of the fact that other FFD
program elements, such as program
swareness training and behaviorsl
cheermation and Lhe acoess
euthonzaticn program will continue to
inkibit such behavior. Two commenters
#lsc supported the proposed change
beca e it wou.d lessen the disruption
of workers lives and reduce the invasion
of prnvacy at random drug testng
crea'es
NRC Respcnse

The NRC concurs with those
commen‘ers who stated that a 50-
percent random testing rate s applied
1o Licensee emplovees can be expected
to provide suftcient deterrence to
st s lowenng the rate ot this Uime It
8 50 agrees wilh the observauon that the

FFD program ejemer.'s, such as policy
communications and awareness
trauning behavicral observstion, for-
Cause teslng employee assistance
programs. and the impos:tion of stnt
sencuons for violatons of an FFD pobey
v.icontnue to deter drug and alcobol
ghuse by mos! of the workforce As
¢ e commenters noted, requiring
fewer tests of L censee employees sbould
Cecrease Uie privacy iCvasion
expenenced by some emplovees. It also
should resuit in cost savings across the
indusuny by reducing lost work bours
ard the number of tests to be
pdmintitered

T Curamission recogruzes that
Fo-tcg resuits in the nuclear power
industy s rancom tesung are generally
a~ong the iowest of any U S industry
Noneineless it realizes thel there are
many vanables .o cao affect the rate
of positive testing results and that
relzively low positve test results. by
thermeeives are not the only indicator of
1 eflectiveness of 8 testing program
e her 07 anindustny-wide o7 a licensee
program level Some of the variables
that could affect the testing results are
the prosensity of the populstion being
tested (o use drups end aicobol, the
e!l=ctiveness of otber program elerents,
ar 2 the extent to which tested
€77 loyvees have been sucvessful in
s.b. erting the tesiing process and
8 iding detecuon

Tre NRC does not have sufficient
informatiun sbout these or other faciors
tha! mavinfluence testing resulis 1o be

sble 10 determine that the decreasing
positive rutes reported by licensees are
an unqualified indication of FFD
program effectiveness Nonetheless, the
Commission is gratified 10 obeerve the
decreasing positive rates in licensee
emplovess’ random lest results during
the past three vears The recently

pu NUREG/CR-5758, Volume 3,
“Fitness far Duty in Lthe Nuclear Power
Industry: Annua! Summary of Program
Performance Reports ” indicstes that
licensee employees’ positive random
teslng rete in 1992 was 0 20 peroent s
compared to 0.28 percent in 1990 and
0 22 percent in 1991 There also bave
beer decrsasing posiuve rates for
random testing of contractor and vendor
personnel, viz., 0.56 percent in 1990,
0.55 percent in 1991, and 0 45 percent
in 1992

in making its decision, the
Commission has considered these
testing results along with the apparent
continuing strength of the other
elements of mos! hcensees’ FFD
programs, the reduced invasion of
emplovees’ privacy interests, and the
potental for cost sevings. In hight of this
industry experience and of these
bereficial effects. the Commission bas
concluded thet it 15 reasonable st this
tume 1o Jower the random testing rate for
licensee emplovees and contractor and
vendor personnel to 50 percent. The
response to Comment 4 discusses the
Commission's reasons for allowing
reduction in the random testing rate for
contractor and vendor perscnnel

2 Comment The random testung rate
sbould be reduced to less than SO
percent.

Four commenters racommended that
the random testing rete be reduced to
less than 50 percent. The rates they
recommended varisd from $ percent 10
25 percent. Their central argument was
that the random testing raie can be
lowered substantially withou!
threatening the effectiveness of the
program. The very low rates of drug and
slcobol posiuve tests that have been
recorded by the puclear industry dunng
the first two years of FFD program
operations are the basis for thewr
recommendation One licepsee stated
that most chronic drug users probably
have been eliminsted and currenty
there is pot 8 senous drug or alcobol
sbuse problem in the industry Thus
commenter and NUMARC also cited the
GAO study that found that the
percentage of positives does not vary
mgnificantly among Federal apency drug
tesung programs, regardiess of w hat
random rete is used Another Licensee
emphbasized tha! behaviora! observation
not random tesung. i1s the ruost poten!
tool in detecung drug abuse Another

commenter recommended that the NRC
consider further reductions because the
efbectiveness of other program elements
mekes 8 om rete of even 50 percent
unnecessarily high

Signi fcant cost sevings was given es
the most compe!ling reason to reduce
the random rate below 50 percent One
licensee estimeted the industry would
save up 1o $30 mithon ennually without

degracaton of the overall program
NRC Response '
As stwted in the opse to Comment

1 above, positive random testing results
are not, by themselves. the only
indicatar of the FFD program’s
effectiveness in detecting substance
abuse The NRC does not bave sufficient
infarmation about the many vaniables
that could affect testing results to be
sble to determine that & Jower random
testing rate would maintain an
scceptable level of program
effecuveness Therefore. the
Commission believes that the industry's
relatively low numbers of drug and
sicoho! positive racdom test results
should not be used as the scle
justification for lowering the random
testing rate below 50 percent. Wh.le
bebavonal observation and forcause
testing are valuable program elements,
there sti}l must be @ strong random
testing program that provides an
sdequate level of detection and
deterrence. The Comrmission conuzues
to believe that it must choose a
conservative and prudent randor
testing rate tha! maxamizes both
detection and deterrence of substznce
sbuse while minimizing the monetary
and social costs of such tesung The
Commussion believes that a 50-percent
randorm testing rate will strke the
proper balance between the dictates of
public bealth and safety, the financal
needs of Licansees, and the privacy and
other interests of workers subject 1o the
testing requirernent. Given the
substantal unkoowns currentiy
essociated with the true detectioc and
deterrence effectiveness of elternative
random testing rates s applied 1o the
particular conditions of the nuclear
power industry workforce, the
Commission believes that it cannot
establish & random testing rate lower
than S0 percent for any segment of the
industry st this time

it should aisc be noted tha! relativel,
low positive test rates do not necessanly
indicate the! there is not & drug and
alcohol sbuse problem. as some
commenters asserted First some users
bave become adept at evoiding
detection, and the use of increasing'y
effective subversion techniques may be
one resson why random testing results
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are decreasing Second. while it may be
that most of the chronic drug users who
were in the industry when the program
started have been detected or have lefi,
there can be sxpected 1o be 8 continuin
level of intermiitent 1llegal drug use an
aicohol abuse among industry
employees such use is difficult to
detect. The Commission concludes that
the low positive random test results do
not indica'e that there has ceased to be
8 drug and alcohol abuse problem and
that further reduction in the random
testing rate would not be appropniate at
this ume

In response to the commenters'
reference to the GAO's observation that
the percentage of positives does not vary
significantly among Federsl agency drug
testing programs. the NRC notes that the
GAO s ot:ective in that report was to
identify potential cost savings in
Federal emplovee drug testing
programs. Its objective did not include
delermination of the relative deterrent
values of aiternative random testing
rates. In accomplishing its objective, the
CAD peope:ly cencentrated on only the
costs ezsociated with Federal employee
drug testing It did not perform an
indepth analysis of the several vanables
thatinfluence testing results nor of the
very complex relationship between
Lose variables and the deterrence value
of tesung Such vanables would include
the inchinauon for drug or alcohol sbuse
among the employees in the vanous
industres in which the Federal testing
programs operate, the extent to which
the strength and effectiveness of other,
non-tesung program elements, such as
drug aw areness training. may affect
testing resuits and the relative
stringency of sanctions imposed by the
various Federal agencies foliowing
positive test resuits Because the GAO's
objective was to address the cost rather
than the deterrence effectiveness of
testing. the NRC does not consider the
commenter's reference 10 the CAQ's
observation to be 8 persuasive argument
for reduced random testing rates.

The NRC will continue to moniter
implementation of the ruie and wil)
modify the rule in response to industry
experience, advances in technology, or
other considerations to ensure that the
rule is achieving the general
performance objectives set forth in 10
CFR Pan 26.

3 Comment The random testng rate
should be flexable and based on
performance, such as the posiuve rate of
random tesung

Twelve commenters recommended
that the Commission allow some form of
performance-based approach to
determine the random testing rate
Under such a system. the random

testing rate would vary over time. This
would depend on each licensee s or,
alternatively. the industry's positive
random test results from a previous
period One licensee. for example.
suggested that each licensee's random
testing rate should be based upon that
particular licensee's previous 12-month
testing results. Under this approach. a
licensee would be subject to @ minimum
50-percent random testing rate if it
expenenced a positive rate of greater
than 0 50 percent during the previous
12 months. That licensee could reduce
its random rate (o 25 percent if it
subsequently had a 12-month positive
rate between 0.25 percent and 0.50
percent or to as low as 10 percent if its

ositive rate for the previous year was
ess than 0.25 percent. Three other
licensees recommended similar schemes
whereby 8 licensee's random rate would
be determined by its own record of
positive test results One of these
recommendations based the rate on the
results of the previous 2 years rather
than those of the previous 12 months

NUMARC proposed that the industry-
wide random testing rate be determined
by the industry-wide random testing
results from the previous period. This
recommendation was endorsed by five
licensees. Under NUMARC s proposed
approach, the industry would be
allowed by regulation to adjust its
random tesung rate based on testing
results from the previous reporung
period All licer.sees would be required
1o test at a 100-percent random rate if
the industry-wide positive rate were
greater than 1.0 percent in the previous
penod, at 8 50-percent random rate if
the positive rate was between 0 50
percent and 1 0 percent. st a 25-percent
random rate if the positive rate was
between 0 25 percent and 0 50 percent,
and at 8 10-percent random rate i the
positive rate was less than 0 25 percent.
Two of the eleven licensees favoring &
performance-besed testing system
provided a general recommendation that
did not specify whether the random
testing rate should be based on the
positive testing results of each
individual licensee, or on the results of
the industry as & whole
The commenters noted various

potential advantages of adopting &
performance-based spproach to setting
the random testing rate One stated that
sdopting such an approach would be
consistent with the NRC's initiative to
identify performance-based programs
that would be beneficial to the industry.
Another listed cost savings. equity in
that each licensee's random rate would
be commensursate with its program
petformance and an incentive for
licensees 10 maximize program

conformance with the FFD rule as
advantage; of such an spproach

NHC Response

During developmegl of 10 CFR pant
26 in 1989, the Commission considered
8 varistion of the flexible. performance-
based random rate simtilar to the
spproaches recommended by these
commenters. (See, for example, the
NRC's response to Comment 7.4 2 in
NUREG~1334, “Fitness for Duty in the
Nuclear Power Industry Respcnses to
Public Comments ) At that time. the
Commission decided aga:nst adopting a
performance-based rate for various
reasons As stated above, positive
random testing results are not the only
indicator of detection and deterrence
effectiveness or of overall random
testing program performance to allow
the testing rate to vary with testing
results. Adopting 8 performance-based
spproach would tend to discourage the
initiatives that the Commission is
encoureg:ng in 10 CFR 26 24b) and in
Section 2.1 of Appendix A 1o Par 26
In § 26 24(b}. the NRC allows licensees
to implement programs with mcre
stringent standards. for example lower
screening and confirmation cutoff levels
and a broader panel of drugs than those
specified in the rule In Section 2 1 of
Appendix A. licensees are permitted to
test for any :llegal drugs during a for-
cause test or analysis of specimens
suspected of being adulterated or
diluted. Program performance dats for
the first three years of FFD program
implementation have shown that 15 nse
licensees using screening cutof! levels
for marijuana that are lower than the
maximum allowed 100 nanograms per
milliliter (ng/ml) bave had a higher
percentage of confirmed positive resul's
than those screening at 100 ng'm! See
NUREG/CR-5758, Vols 1-3 ) Licensees
that employ special measures 1o detect
sttempts to dilute specimens or flush
metabolites from the body report that
their positive rate is sbout doubled This
result is similar to data presented 1o the
Department of Health and Human
Services’ Drug Testing Advisory Board
on June 10, 1993. and reported in “The
National Report on Substance Abuse
on June 18, 1993 (The study is
currently undergoing peer review before

ublication ) Adopting 8 performance
d approach that allowed licensees
to reduce their random testing rates as
sitive testing results declined would
ikely discourage licensees from
edopung lower screening cutofi levels
and taking measures to detect attempts
by users to avoid detection

Lastly. a performarnce based approa b
would require the collection and
anaiysis of performance data 1o pros ide
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the bases for sdjustments 1o the random
testing rete. Such data is not currently
collected by the Licensees or the NRC.
Previous efforts known 1o the NRC stall
to identify and analyze the many
candidate performance indicators for
measuring the effectiveness of random
testing heve been inconclusive,
pnmarily because of the numerous
varisbles Furthermore, essuming thet
the proper performance indicators can
be developed it would appear that the
collection and analysis of data to
support 8 performance-based approach
would sdd a considerable
edministrative burden to both Lcensees
and the NRC

For el these reasons and until furher
experience is gained that would suppornt
# pe-formance-based approach, the
Commussion declipes 10 adopt such an
spproach 10 setag the random testing
rate

4 Comment. The reduction in the
rancom testing rate should be spplied to
all workers

Fowr of the 30 commenters an this
issue—three unions and one licensee—
supponed the Commission’s proposal
tha' Licensees maintain the 100-percent
random test.ng rate for contractor and
vendor emplovees Their reasons
inciuded 8 concem for lack of
commitmert by contractor emplovees to
mantaining the industry's high drug-
&ee standetd and the need for the
b.gher test.ng rate 10 provide continued
de‘errence for contractior employees
One of the three unions recommended
that long-term contractors should have
the seme lower random tesling rate as
Lt of hicensee erm plovees because test
res.lis of Jong-terz coptractors and

cersee emplovees bave been almos!
«ertical

There were severa! issues consistently
rmernt.oned by those 26 comrmenters who
orposed ma ntairung the 100-percent
rendom tecting rate for contractor and
vendor emplovees There was a peneral
concem for unnecessary inconsistencies
i~ rendom testing rates between Federal
ere:cies Commenters recommended
ine' the NPC program be kept as
conestent as possible with programs n
¢ her Fedeme!ly reguleted saletv-related

i s*viex These include the DOT
programs that currently require
tontraceass and vendors 1o be randomly
tested 8! 8 SO-percent rate

Var,ous licensees ciied the testing
resuits from 1990 and 1691 which in
their opinion creste no statisically
st.und raticnale for testing contractor
end vendor emplovees a¢ » rate differen:
bum hat of hcensee emplovees They
cued that while the contractor/vender

the lesting rate has been twice tha:

! licersee employees 1118 stll low

&

5 -y

enough 1o make unnecessary the

expenditure of the resmurces pecessary

1o mainiain two separste random testing
Is

Various commenters noted that
contractors and vendors are subct 10
the identical access sutharization and
other FFD program requiremenis as are
licensoe arnployees, including
behaviors) observation These siringent
requirements, in their view, obviate tbe
need to keep the cantractor/vendor
random rate at 100 percent Some also
noted that the deterrent velue of random
testing is in the act of testing iteelf and
pot in what many cansider 10 be @ high
rate of testing Same commeniers
warned that keeping contractors and
vendors at 100 percent could be
construed as discriminatory against
those employees and may be perceived
as punilive rather than as & corrective
measure Two Licensees alsocited &
study of the detection effectiveness of
nine random testing rates publisbed i
NUREG/CR-5784, "Fitoess for Duty in
the Nuclear Power Industry. A Review
of the First Year of Program
Performance and an Update of the
Technica! Issues,” which indicates that
8 100-percent testing rete is only e Little
more elfective than a 50-percent rate far
deiecting oocasional drug users

NEC Response

Although there is 3 difference
between the positive results of random
testing of licensee employees and those
of contractor and vendor employees, the
positive random lesting rate of both
groups bas been less in each year since
1990, as stated in the response 0
Comment 1 above. While the contractor/
vendor random testing positive rates
cortinue 1o be about twice the rate for
licensee emplovees and statistical
anelysis of the data shows thet the
difference in proportion between the
contractors’ and licensees' employees is
not explained within staustical
fluctuanons {therefore, differences in
the rates are statistically significant). the
Commission agrees that the absolute
numbers of positive test results of all
categories of nuclear power workers are
low Therefore, the Commission will
permit its licensees to Jower the random
testing rate 10 50 percent for all persons
covered by 10 CFR part 26. However,
the Commission will coptinue to
monitor licensee program performance
and effectiveness and will make
program adjustments 8s necessar)

In response to the comments
regarding the study of the detection
effectiveness of nine random testing
rates published in NUREG/CR-$784. the
Commission notes that the study
exphcitly dealt with only the

bypotbetical detection efectiveness of
those alternatives. Ji did not address
their relative deterrance effectiveness.
While it may be that the allectiveness of
& 100- t randoen testing rate for
dete occasional drug users could be
slightly er than that of 8 50-percent
rate, the Commission nopetheless
believes that & 50-percent rancom
testing rate will provide suflficient
deterrence to drug and aicobol abuse by
contractor and vendor employees

With respect to commenters’ concerns
abou! unnacessary inconsistencies in
rendom testing rates between Federal
sgencies, the Commission conunues to
believe that the random test rate for
employees in the nuclear power
industry need not be simiﬁr 1o the rates
applied to employees in all. or even
most, other Federal agencies or
Federally mandated programs Not all
Federe) agencies Lave identical safety
concerns or responsibilities

$. Comment. There stould be no
difference in the random testing rate for
certain positions critical 1o the safe
operation of 8 nuclear power plant

Seventeen commenters responded 1o
the Commission's question as 1o
whether certain positions critical 10 the
safe operation of 8 nuclear power plant,
such as licensed reactor operators
should be excluded from any reduction
of the random testing ra‘e Al! these
commenters recommended against such
differentiation Two licensees stated
that tresting people in pos:tians critical
to ssiety differentiy from other
employees could have 8 neganse cflect
on the morale. se!f-imape, and
motivation of this group of highly
trained end dedicated special.s's
Another stated that all plant employees
are critical to safe cperaiion Therelore
a reduction in the randoro testing rate
should apply to all empioyees The
potential for added record-keeping
requirements Crealing unnecessary
burdens for the industmy was anobe:
reascn for pot making tus disunciion
In the opinion of one commenier, the
1960-1992 wdustry-wide program
performance data do oot suppo lestng
people in positions crilice! to sefe!y at
o different rate than that appied 10
other licensee emplovees Fina . one
licensee cited potential probiems geing
UNIUN agreement 10 tesi.ng iuis
ciassification of emplosees a1 & h.gher

te than otber licensee pers.nie
subject 1o the FFD rule
NHC Response

The essence and unanisit, cf these
cominents—that licensed opera‘crs and
other employees in positions crilical |
the séfe uperation ol a nui o7 poaed
plant shauld not be eaciuded fior: a

T4
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reduction of the random testing rate—is
not surprising. These particular
members ofl:go nuclear power
industry’s workforce have collectively
demonstrated their dedication to safe
and eflicient plant operations. As at
leest one commenter noted, the
industny's program performance data for
the first three vears of operation do not
support differentiating between people
in safety-cnitical positions and other
licensee employees insofar as the
random testng rate is concerned The
1992 program performance data. for
example. show that eighteen of the
industry’s approximately $.000 licensed
operators tested positive for drugs or
sicohol or otherwise violated the
licensee's FFD policy: twelve of these
were 8 result of random testing When
companng these results to the 461
positive results out of 156.730 random
tests sdm:nustered to the industry
workforce. the difference in proportion
between the licensed operators and the
industry workforce is within staustical
fluctustions and the uifierence in the
positive rates is not statistically
significant Whiie the NRC expects
licensees 1o continue 10 take action to
drive this number of positives down
even furiber, this record does not menit
testing peopie in these positions at a
rate d.flerent from that applied to other
licenisee emplovees The Commission,
therefore, corcurs with the commenters’
recommendation tha! certain positions
critical 1o the safe operation of a nuclear
power plant such as licensed reactor
cperaturs. should not be excluded from
8 reduction of the random testing rate

6 Commer: Random testing is
expensive and produces false positives
Furthermore, chronic users are able 10
avoid detection

Two commenters. 8 power plant
worker and a un:on, argued against tue
usefulriess of continued random testing
Cne of these commenters stated that
random testing produces false positives

hese cost the industry large amounts of
money in settlements and damage the

ublic’s perception of Licensees’
ﬁnrness As add;t:onal suppon for this
position. this commenter warned that
chronic drug abusers are particularly
adep! at escap.ing detection from
random testing by subverting the testing
process. The other commenter
recommenaed that random testing be
eliminated because it is not effective in
identifyving warkers who are impaired at
the time urine samples are collected
For-cause testing. 1n this commenter s
opinicn. is more effective because it
more accurately refllects a worker's

present ab! 'y 1o perform his'her jab at
the time he t%¢ s tesied This
commentar al50 staled that random

testing appeers to be a means of having
the NRC enforce the Controlied
Substances Act which is not the NRC's
responsibility.

NRC Response

The Commission has long been well
aware of the types of FFD program-
related concerns as sddressed by these
commenters. During the promulgation
of 10 CFR part 26 in 1989, the
Commission fully addressed these and
many other such concems. (See
NUREG~1354, “Fitness for Duty in the
Nuclear Power Industry. Responses to
Public Comments."’) At that time the
NRC concluded, for example. that
licensee FFD programs should be
concerned not only with impairment,
but also with worker reliability and
trustworthiness The NRC believes that
any iilegal drug use or elcohol abuse by
a worker reflects upon his or her
trustworthiness and reliability.
Likewise random testing is not
intended. nor has it ever functioned. as
a means to enforce the Controlled
Substances Act. Section 26 29(b)
provides that licensees, contractors. and
vendors shall not disclose test results to
lsw enforcement officials unless those
officials request such information under
court order It also is noted that there is
no requirement to routinely provide
such officials with testing results

The Commission is well aware that
there is 8 potential for false positive
results and, therefore, has required
numerous quality control measures and
safeguards to prevent such occurrences
In Appendix D to NUREG/CR-5758,
Volume 3. the testing process errors that
were reported by licensees duning the
first three years under the FFD rule were
analyzed Of over 800.000 specimens
tested, there were two false positives of

rsonnel specimens reported by the
aboratones. both due to administrative
errors in both cases, the quality
assurance programs detected and
corrected the problem

Because of the NRC's particular
concern with the degree to which the
testing process can be subverted. the
Commission staff has continued to track
the ways in which workers have
subverted testing processes in industnes
across the country. These efforts have
resulted in staff recommendations for
amending 10 CFR part 26 to introduce
various means for combatting
subversion Lastly, the Commission
believes that the added protection of
public health and safety that the FFD
program provides is well worth the
industry’s costs of adiuustenng fhis
prcgram

7 Comment Maintaining two
separate populations of workers for

random testing is an unnecessary and
cxg:nsin burden.

me of the commenters stated that
requiring two random testing rates
would force licensees to develop two
separate testing programs. The resulting
additional administrative and financ.al
burdens would cancelGut any savings
resulting from reducing the licensee
employee rate to 50 percerit NUMARC
stated that the industry would save
spproximately $4 1 million il the
number of tests of contractor and vendor
employees was cut in half

NRC Respor:se

Some of the comments noted above
asserted that separate random testing
rates for licensee emplovees and
contractors/vendors would create
add.tional administrative and firanc.al
burdens for licensees Althoigh th,
issue is somewhat moot since the
Commission wili permit licensees to
reduce the random testing rate to 50

rcent per year for all persons covered
E; Part 26, the Comm:ssion does not
concur that conducting randem testing
using two random rates would have
caused appreciably higher
administrative or operating costs
Presumably. most licensees da‘a bases
already distinguish between Lcensee
employees and contractor 'vendor
emplovees subject to testing Numerous
commenters on the 1n:tial rule in 1689
indicated that the workforce populatizn
should be separated so that permanen:
employees would not be tested at 8
much higher rate to make up for
contractors who might not be on s..e
when selected for testing (see commen:
response 7 4 3 of NUREG-1334) The
NRC staff understands that several
licensees have divided their testing
population as permitted by the rule The
number and identity of licensee
employees in the testing pool remains
rather constant over time. The number
and idenuty of contractor/vendor
employees in the testing pool. on the
other hand, vanes quite considerably
over time depending on outages and
other operational considerations A
licensee may choose to crea'e more than
one test population so that it may test
portions of its workforce at a greater rate
or reduce the burden on its empic)ees
from being tested at a higher rate to
compensate {or the testing of contractors
and vendors no! normally on site

8 Comment The Commission should
modify certain portions of 10 CFR part
26 based on industry experience and
lessons learned and incorporate
numerous program enhancements as
dist ussed at various industry forums

Eight commenters rezommended that
the Commission mahe future
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mod fications te certain portions of 10
CFR part 26 based on industry
expenence and bessons learmed and
IOCOTPOTaE DUIHATOUS Program
enhancements as discussed ot various
industry forums

NRC Response

The specific recommendstioms for
weays in which part 26 can be improved
and numercus other program
enhancements are curently being
considered by the NRC ip oonunction
wilh 8 generz) peckage of rule revisians
currenty under development

Environmental Impact: Categorical
Exclusion

The NRC bas determined that this
final rule is the type of sction described
in categoncal exclusion 10 CFR
§1.22{ch2). Therelore, the NRC has nat
prepared an envuronmental impact
slatement por an environmentsl
assessment for thus fnal rule
Paperwork Reduction Act Statement

This finel rule amends inlonmation
collection requurements that are subject
to the Peperwork Reducton Act of 1880
144 U S C 3501 et seq ) These
reguiremen's and amendments were
epproved by the Office of Management
and budge!, sapproval number 3150-
014¢

Since the rule will permit Licensees to
reduce the random tesung rate for theur
emplovees the resulting reduction in
the reporting and recordkeeping burden
is expected to be an average of 223
bours per site, including the Lime for
reviewing instructions, searching
exs'ing data sources. gathering and

complenng and reviewing the collection
of information. Serd comments
regarding this burden estimate or any
other aspect of this collection of
information includ:ng suggestions for
reducing this burden, to the Information
and Records Managemen! Branch
(MNBB-7714), U S Nuclear Regulatory
Commission, Washington. DC 20855~
0001 and to the Desk Officer, Office of
Information and Regulatory Aflairs,
NLOB-3019 (3150-L146). Office of
Manzgement and Budge!, Washungton,
DC 20503
Regulatory Analysis

The NRC has prepared a regulatory
eraivos for Uus regulation The analvsis
exr.nes the costs and benefits of the
al'smatives considered by the
Commission The analvsis 1s availeble
for inspecton 1n the NRC Public
Docement Room. 2120 L Street NW
(Lower Level) Washington DC Single
copies of the analvsis may be oblained

from Loren L. Bush, Jr . Division of
Radistion Sefety and Safeguards, Office
of Nuclear Reactor Regulation U.S
Nuciear Regulatory Commission,
Washmgton, DC 20558, telephone (301)
504-2944

Regulatory Flexibility Act Cartification

In accordance with the Regulatory
Flexability Act of 1980 (5 U.S C. 605(b)}.
the Commission certifies that this rule
will not have e significant economic
impact on s substantial number of small
entities. This rule affects only the
licensing and operstion of nuclear
power plants and activities associsted
with the possession or transportetion of
Category | material The companies that
own these plants do no! fall within the
scope of the definition of “small
entities” set forth in the Regulatary
Flexibility Act or the Smel! Business
Size Standards issued by the Small
Business Administration io 13 (FR pant
121

Backfit Analysis

The rule represents a relaxation from
curren! part 26 requirements for drug
testing since the rule permits [but does
wot require) licensees to reduce the
random testing rete for all persons
covered by the rule. Accordingly, the
rule does not represent & backb! as
defined in 10 CFR 50 109(s)(1). and »
bn]ckm analysis is not required for this
rule.

List of Subjects in 10 CFR Part 26

Alcobol abuse. Alcoho! testing
Appeals. Chemical testing, Drug abuse,
Drug testing, Employee assistance
progreros, Fitness for duty, Hazardous
matenals transportation, Mansgement
sctions, Nuclwpo;umds. Nuclear
;owcr plants and resctors, Penalues,

rotection of information. Radiation
protection, Reporting and recordkeeping
requirements, Sanctions, Special
nuclear matenals

For the ressons set out in the
preamble and under the authonty of the
Atomic Energy Act of 1954, &s amended,
the Energy anizaton Act of 1874,
es amended, $USC 552 and 553,
the NRC is adopung the foliowing
amendment 1o 30 CFR part 26.

PART 26—FITNESS FOR DUTY
PROGRAMS

1. The authority citation for pant 26
continues to read as follows

Awthority: Secs 53 61 102, 104 107 161,
66 Ste! 930 935 936 §37 920 948 s
amended (42U SC 2073 2111, 2132 2133,
2134, 2137, 2201) secs 201. 202, 206 BB
Stet 1242 1244 1248 asamended 42U SC
5641 5842 5846)

2. In § 2% 24 paragraph (a)(2) is
revised 10 read as follows

§ 2624 Crwmicai and scoho! ‘avng

(., ..

(2) Uniennounced drug and sicobo!
tests imposed in & statistically randam
and unpredictable manner so that ali
persons in the population subject 1o
testing have an equal probabdility of
being selected and tested The tests
mus! be administered so tha' & persan
compheting & test is immediately eligible
for anather unannounced test As o
minimum, iests must be sdministered
on & nominal weekly frequency and at
various times during the day Random
testing must be conducted st an ennua)
rete squal (0 &t jesst 50 percent of the
workforoe.

- . - - -

Duted ot Rockvilie. Manviand this 20th day
of December 1993

For the Nucies Reguletory Commission
John C ¥oyle,

Acting Secretory of the Commussion
[FR Doc. 94-121 Filed 14-94, 8 45 am)
BALLMG CODE 7880018

et

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 35

[Dockat No. 83-NM-208-AD A mendrment
306783, AD B3-24-81)

Airworthiness Directives, Airbus
Industrie Model A310 and A300-600
Series Alrplanes

AGENCY: Federal Aviation
Administretion. DOT

ACTYON: Final rule; request for
comments

suMmARY: This document publishes in
the Federal Register an amendment
sdopting Airworthiness Directive (AD)
T93-24-51 the! was sen! previous!y to
all known U S owmers and operstors of
all Airbus Model A310 and A300-600
senes uirplanes by individual telegrams
This AD requires repet Live operstione!
tests of feel and Limitation computers
(FLC) 1 and 2 This amendment is
prompted by a report that the pitch
control on & Model A300-600 senes
airplane operated with suffness The
actions specified by this AD are
intended 10 prevent s!.ff operatior. of the
pitch control end undetected loss of
rudder travel limitation funcuon
DATES: Effective Januan 20 1994 toall
persons except those persons 1o whom
it was made immed.ately effectve by
telegraphic AD T93-24-51 issued




