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'g( ' * * UNITED STATES,

[ ,j NUCLEAR REGULATORY COMMISSION
* 't WASHINGTON, D.C. 20566-0001

\*****/ May 4, 1994

The Honorable Robert S. Walker
United States House of ,

Representatives
Washington, DC 20515-3816

Dear Congressman Walker:
'

I am responding to your letter of April 11, 1994, to Chairman Selin on
behalf of your constituent, Mrs. J. Gattone of Quarryville, Pennsylvania.
Mrs. Gattone expressed concern that funding for drug testing at the Peach
Bottom nuclear power plant has been decreased by 50 percent and that drug
testing would now be done on a random basis rather than every day.

The concerns raised by your constituent appear to arise from a recent
amendment to the Nuclear Regulatory Commission (NRC) regulations published in
the Federal Reaister on January 5,1994, that permits power reactor licensees
to reduce the random testing rate to an annual rate equal to at least 50
percent of the workforce (copy enclosed). The required annual random testing
rate was previously 100 percent. In making its decision, the Commission
recognized that the number of test failures in the nuclear power industry's
random drug testing programs are generally among the lowest of any U.S.
industry and that the reduced rate, along with other program elements, can be
expected to provide sufficient deterrence to substance abuse. The amendment
did not change any other NRC required fitness-for-duty program element (e.g.,
pre-access testing, for-cause testing, awareness training, behavioral ,

observation,etc.). The amendment may allow some cost savings to licensees
but does not represent a major reduction in the overall fitness-for-duty

,

program.

NRC staff contacted Philadelphia Electric Company (PECo) representatives and
confirmed that workers at both the Limerick and Peach Bottom sites are
continuing to be selected from one pool and tested every normal workday and on
randomly selected backshifts and weekends as they have been in the past. The
licensee emphasized that there has been no reduction in funding or philosophy, '

although PECo did indicate that they have reduced their random testing rate as
is now permitted by the revised regulations.

,

I trust that this response adequately addresses your constituent's concern.

Sincerely,

/
M

es M. lor
ecutive irector

V for Operations
'

Enclosure:
Federal Reaister Notice
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United States House of |
Representatives

Washington, DC 20515-3816

Dear Congressman Walker: j

I am responding to your letter of April 11, 1994, to Chairman Selin on
behalf of your constituent, Mrs. J. Gattone of Quarryville, Pennsylvania.
Mrs. Gattone expressed concern that funding for drug testing at the Peach
Bottom nuclear power plant has been decreased by 50 percent and that drug
testing would now be done on a random basis rather than every day.

The concerns raised by your constituent appear to arise from a recent
amendment to the Nuclear Regulatory Commission (NRC) regulations published in
the Federal Reaister on January 5,1994, that permits power reactor licensees .

to reduce the random testing rate to an annual rate equal to at least 50 |
lpercent of the workforce (copy enclosed). The required annual random testing

rate was previously 100 percent. In making its decision, the Commission !

recognized that the number of test failures in the nuclear power industry's ,

random drug testing programs are generally among the lowest of any U.S. '

industry and that the reduced rate, along with other program elements, can be
expected to provide sufficient deterrence to substance abuse. The amendment
did not change any other NRC required fitness-for-duty program element (e.g.,
pre-access testing, for-cause testing, awareness training, behavioral
observation, etc.). The amendment may allow some cost savings to licensees
but does not represent a major reduction in the overall fitness-for-duty ;

program.

NRC staff contacted Philadelphia Electric Company (PECo) representatives and
confirmed that workers at both the Limerick and Peach Bottom sites are
continuing to be selected from one pool and tested every normal workday and on
randomly selected backshifts and weekends as they have been in the past. The
licensee emphasized that there has been no reduction in funding or philosophy,
although PEco did indicate that they have reduced their random testing rate as
is now permitted by the revised regulations.

,

1

I trust that this response adequately addresses your constituent's concern.
!

Sincerely, Original signed by

James M. TayTo'es M. TaylorJam
r

Executive Director
for Operations

Enclosure:
Federal Reaister Notice *SEE PREVIOUS CONCURRENCE
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not significant within the meaning of construct or operate nuclear power the annual rate of random testing for 3 i

section 3(f) of E.O.12866. nor does this reactors and to licensees authorized to licensee employees. Most of the [ !
rule have Federalism implications possess, use. or transport formula commenters believed that the reduced d I
warranting the preparation cf a quantities of strategic special nuclear rate also should apply to contractors
Federahsm Assessment in accordance material (SSNM). The amendment and vendors, and several commenters

mth E.O.12612. permits licensees to reduce the random proposed a flexible. perfonnance-based a

testing rate for all persons covered by rate. There was no support for excluding i

List of Sahjects a,n 8 CFR Part 204 the fitness for-duty regulations to an from any reduction in the random :
Administrative practice and annual rate equal to 50 percent. testing rate certain positions critical to

procedure. Abens. Employment. EFFECTTYE DATE: January 1.1994. the safe operation of s' nuclear power a

P ant, such as limnsed reactorlImmigration. Peutiona. ADDREssts: Copies of the regulatory
Accordingly, part 204 of chapter I of analysis the comments received, and operators. A summary of the ccmments

,

title 8 of the Code of Federal the Government Accounting Office received and the NRC's responses are g

Regulations is amended as follows: (GAO) report (CAO/GGI)-93-13) of presented below.

November 1992 may be examined at the 1. Comment. De random testing rate
PART 204-(MMIGRANT PETITIONS NRC Public Document Room. 21201, for licensee employees should be

1. Th'e authority citation for part 204 Street NW (Lower level). Washington, reducej 5 Peg 23 co niers submitting
contanues to read as follows; DC. comments on the Commission's iCopin of NUREG-1350 NUREC/CR-

5758 (Volumes 1 2. and 3). and Proposed reduction of the randomAuthorsy: a Usc. 1101.1103.1151,1153.
1154. u s2.1 t &64,1255. a CFR part 2.

NUREC/CR-5784 may be purchased testing rate to 50 percent for licensee i
2. In $ 204.5. paragraph (d) is from the Superintendent of Documents. employees supported the proposal. The j

amended by adding a new sentence U.S. Covernment Printing Office, P.O. reas n most ohe,n expressed was the :
I w rate of ostuve random test results i

,

immediately followmg the first sentence Box 37082. Washington. DC 20013-
of the paragraph to read as follows: 7082. Copies are also available from the experience by liansee employees,

g
. particularly in comparison with other a

f2 25 Nma W mmenth ' i dustries having significant safety .

ort R , S rin fiel .
c ncernsEne commenters beheve -

22161. A copy is availab e for

(d) Prionty dare. * * In the case of 5P Ony o[co n a ti s e lowerm o t omp,
labor certificauons accepted for testing rate to 50 percent. Someg g g-
proces4mg by any office within the commenters stated that a 50-percent rate
employment service system of the Washicgton. DC.

for licensee employees would make that
FOR FURTHER lhFOluiATION CONTACT:Department of labor before October 1, rate consistent witn the random testing |

1991,if a petinon filed under section Loren L Bush |r.. Safeguards Branch. rate currently required in the substance I

203(b) of the Act is not filed before Division of Radiation Safety and abuse programs mandated for entities I
October 1.1993 or with.m 60 days after Safeguards. Office of Nuclear Reactor regulated by the agencies within the
the date of cerufication by the Regulation. U.S. Nuclear Regulatory Department of Transportation (DOT). 1

Department of Labor, whichever is later. Commission. Washington, DC 20555, including the Federal Aviation l

Ithe pnonty date shall be the date the telephone; (301) 504-2944. Administration and the Federal .

|petition is properly filed with the SUPPLEMENTAAY INF0miATION: Highway Administration.They also .

Service. * * * noted that DOT is currently considerir.g 1
Background lowering its proposed random testing |. . . . .

D.wd Decrrober 30. t993. The NRC has reviewed experiences rate below 50 percent even though 1

Des Meisaw. gained since publication of the current Federal Highway Administration data.
FFI) rule on June 7.1989 (54 FR 24468). for example. indicate a significantlyCommassoner. Immigmtion and

Naturohmison Serwce. and implementation by power reactor higher positive rate than that
licensees on January 3.1990, and experienced among NRC licensee

(FR Doc M-175 Filed 14-94. 8 45 ami ,

determmed that it may be appropriate to employees. Another commenter pointed,,
modify the random testing rate. out that the lowered random testmg rate
Accordingly, on March 24,1993 (58 FR for licensee employees subject to the

NUCLEAR REGULATORY 15810), the Commission published a NRC's FFD rule also would be
,

;

COMMISSK)N Proposed moddication to the FFD rule consistent with the random rate applied
. I

that would permit a reduction in the in the Commission's own intemal drug
}

10 CFR Part 26 random tesung rate for heensee testing program
employees, but maintain the 100 Other commenters supported the

RfM 3150-A E'38 percent random testing rate for reduction with the expectation of ,

e ntractors and vendors. significant cost savings for heensees as -

Modifications to Fitness-For MY a result of only testing approximately
Program Requirements Summary of Public Comments one. half the number of employees now !

'

AGENCY; Nuclear Regulatory The comment period expired on June being tested. In this regard, the Nuqlear
Commission. 22.1993. Forty comment letters were Management and Resources Council
ge. nom Fmal rule received. Twenty-eight were from power (NUMARC) made reference to the

reactor licensees, si.x from unions one November 1992 CAO report. ** Employee }
$UWaRY:The Nuclear Regulatory from an industry association. one from Drug Testing: Opportunities Exist To |
Commission (NRC) is amending its a vendor three from licensed reactor Lower Drug-Testing Program Costs"

| ;

regulat;ons governing fitness for. duty operators, and one from a pnvata (CAO/CCD-93-13), which suggests
(FFD) programs that arv apphcable to ciuzen. There was overwhelming reduced random testing rates as a means |
bcensees who are authorized to support for the proposed reduction in of produong cost efficiencies in i .!

*

|* -.- . ..
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Federally mandated drug testing abie to determine that the deemasing commenter recommended that the NRC !
programs without ad versely affecimg positive rates reported by licensees are consider further reductions because the i
program integnty. an unqualified indication of FFD eGettiveness of other peogram elements ;

Concemmg the relative effectiveness program effectiveness. Nonetheless, the makes a redom este of even 50 percent
'

3 of alternat2ve random testing rates, some Commission is gratified to observe the unneoemanly high.
commenters beheve that a 50-percent decreasing positive rates in licensee SigniScant cast savings was Elven as ;ng
random testmF rate would produce employnes' random test results during the most cornpelling reason to reduw '

satisfactory daerrence of drug and the past three years The recently the random nie below 50 percent.One
.

alcohol abuse This is particularly true pubhsbed NUREC/CR-5758. Volume 3, licename estimated the industry would
in hght of the fact that other FFD -Fitness for Duty in the Nuclear Power save up to 530 million ennually without ;

program elements, such as program Industry: Annual Summary of Program degradation of the overall programa
awareness training and behavioral Perfonnance Reports," indicates that

MPon58cbsers ation, and the access licensee etcployees' positive random
e au*honution program will continue to testing rate in 1992 was 0.20 percent as As stated in the response to Comment

ir ibat such behavior. Two comrnenters compared 10 0.28 percent in 1990 and 1 above. positive random testing results
also supported the proposed change 0.22 percent in 1991.There also have are not. by themselves, the only

; beca'.* it wo id lessen the disrupuon been decreasing positive rates for indicator of the m) propam's
of workers hves and reduce the invasion random testing of contractor and vendor effectiveness in detecting substance

abuse. The NRC does not have sufficientof pnvacy that random drug testing personnel, vir.0.56 percent in 1990,
creates. 0.55 percent in 1991, and 0.45 percent information about the many vanables

in 1992. that could affect testing results in bee NRC Respense in making its decision, the able to determine that a lower random
The NRC concurs with those Commission has considered these testing rate would rnaintain an

,

commenters w bo stated that a 50- testing results along with the apparent acceptable level of program
percent random testing rate as applied continuin6 strength of the other effectiveness. Therefore, the
1o beensee emplevees can be expected elements of most hcensees' m) Commission believes that the industry's
to previde sufficient deterrence to prog tms, the reduced invasion of relatively low numbers of drug and

ta justi ) low enng the rate at this time. it etcployees* privacy interests, and the alcohol positive random test results8

she arees mth the observataon that the potent 2al for cost sevings. In hght of this abould not be used as the sole ;

access authonzation propam and other industry experience and of these justification for lowering the nndom
,t , FFD progam elemeras, such as policy ber,eScial effects, the Commission has testing rate below 50 percent. Wh.le

ecmrcunications and awamness concluded that it is reasonable at this behavonal observation and for-causeat
trairar.g. beba vioral obsen stion. for- time to lower the random testmg rate for testing are valuable program elements.g
caus.e testing employae assistance licensee employees and contractor and there stillmust be a strong random,
programs, and the impos: tion of strict vendor personnel to 50 percent. Tbe testing propam that provides as
sanct.ons for v.olauons of an FFD pobey response to Cornment 4 discusses the adequate level of detectaon and

'

Nil cont.r.ue to deter dn:g and alcohol Commission's reasons for allowmg deterrence. The Commission conunues
abuse by most of the workforce. As reduction in the random testing rate for to believe that it must choose a
seme commenters noted requiring contractor and vendor personnel. conservative and prudent random
fewer tests ofimensee employees should 2. Comment. The random testag rate testing rate that maximizes both
decrease the pnvacy acvasion abould be reduced to less than 50 detection and deterance of substance

;g
expenenced ty some employees. It also percent. abuse while minimiring the monetary
should res'Jt m cost savings across the Four commenters recommended that and social costs of such testing. The
indastry by reducmg lost work hours the random testing rate be reduced to Commission believes that a 50 percent
and the number of tests to be less than 50 percent. The rates they randorn testmg rate will stnke the
admi imd recommended vaned from 5 percent to proper balance between the dictates of

TM Cumrn:ssion recognizes that 25 percent. Their central argurnent was public health and safety, the financ:al

?d Trcta e redts m tie nuclear power that the random testing rate can be needs oflicansees, and the privacy and
mdusWs random testmg are generally lowered substantially without other interests of workers subject to the

te
among the lowest of any U S. industry. threatening the effectiveness o'ithe testing requirernent. Given the
M netheless. it reahres that there are program.The very low rates of drug and substantial unknowns currently

.d many s anables that can affect the rate alcoboi positive tests that have been associated with the true detection and

z c! pos:ta e testing results and that recorded by the nuclear industry dunng deterrence effectiveness of alternative
rehm ely low pcsit:ve test results.by the first two years of TTD program random testing rates as apphed to the
them*hes a e not the only indicator of operations are the basis for their particular conditions of the nuclear
the e!!ect:veness of a testtag program recommendation One licensee stated pow er industry workforce, the
e; der e an tadastry-wide or a licensee that most chronic drug users probably Commission believes that it cannot4

progam lesel Scme of the vanables have been ehminated and currently establish a random testing rate lower
that could affect the testing results are there is not a senous drug or alcohol than 50 percent for any segment of thev

r the prooensity of the population being abuse problem in the industry. This industry at this time.
1esied to use dn.gs end alcohol,the cornmenter and NUMARC also cited the It sbould also be noted that relatis ely

(Detneness of other program elements. GAO study that found that the low positive test rates do not necessanly

ee and the event to which tested percentage of positives does not va.y indicate that there is not a drug and
er;>! awes bas e been successful in significantly among Federal agency drug alcohol abuse problem. as some
s b.citmg the test.ng process and testing programs. regardless of w hat commenters asserted. First. some users

a.ud.nc detectan. random rate is used Another hcenses have become adept at avoiding
Tne NRC does not have suffic.ient emphasized that behavioral observation, detection, and the use of increasinglyns

mformation about these or other factors not random testing. is the most potent effective subs ersion techniques may be
that may mfluence testeg results to be toolin detectmg drug abuse. Another one reason wby random testmg results
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tare decreasing. Second, while it may be testing rate would vary over time.This conformance with the FFD rule as tthat most of the chronic drug users who would depend on each licensee's or, advantages of such an approach.were in the industry when the program altematively, the industry's positive I
<

started have been detected or have left, randorn test results from a previous NRC Re5Ponse ,
there can be expected to be a continuing period. One licensee, for example. During developmenLof 10 CFR pa.-t
level of intermittent illegal drug use and suggested that each licensee's random 26 in 1989. the Commission considered

<

alcohol abuse among industry testing rate should be based upon that a variation of the flexible. performance. temployees. such use is difficult to particular licensee's previous 12-month based random rate sirtiilar to the j
detect. The Commission concludes that testmg results. Under this approach, a appmaches recommended by these sthe low positive random test results do licensee would be subject to a minimum commenters. (See, for example, the t
not indicate that there has ceased to be 50 percent random testing rate ifit NRC's response to Comment 7.4 2 in i
a drug and alcohol abuse problem and expenenced a positive rate of greater NUREG-1354. " Fitness for Duty in the <that further r-duction in the random than 0.50 percent during the previous Nuclear Power Industry: Respcnses to
testing rate w ould not be appropnate at 12 months. That licensee could reduce Public Comments?) At that time, the sthis ume. its random rate to 25 percent ifit Commission decided against adopting a eIn response to the commenters* subsequently had a 12 month positive performance-based rate for various areference to the GAO's obser ation that rate between 0.25 percent and 0.50 reasons. As stated above,posttne
the pementage cipositii,es does not sary percent or to as low as to percent ifits random testing results are not the only e

sipuficantly among Federal agency drug positive rate for the previous year was indicator of detection and deterrence a

testing propams, the NRC notes that the less than 0.25 percent. Three other effectiveness or of oserall random (
CAO s ob:ect:ve in that report was to licensees recommended similar schemes testmg program performance to al!ow a:
idenufy potential cost savings in whereby a hcensee's random rate would the testing rate to vary with testing r'
Federal emplovee drug testing be determined by its own record of results. Adopting a performance-basedpropams. Its obiectne did not include positive test results. One of these approach would tend to discourage the f ,idetermination of the relative deterrent recommendations based the rate on the initiatives that the Commission 2s 5
values of altemative random testing results of the previous 2 years rather encouraging in to CFR 26 24(b) and m irates.In acccmphshing its objective the than those of the previous 12 months. Sectinn 2.1 of Appendix A to Part 26. I,
CAO properly concentrated on only the NUMARC proposed that the industry. In $ 26.24(bl. the NRC allows hcensees 'l
costs associated with Federal employee wide random testing rate be determined to implement programs with mere 1

drug testmg It d2d not perform an by the industry-wide random testing stringent standards. for exarnple. lower '!Iindepth anah sis of the several s anables results from the previous period This screening and confirmation cutoff levels
that influence testing results not of the recommendation was endorsed by five and a broader panel of drugs than those I ;;
very complex relationship between licensees. Under NUMARC's proposed specified in the rule. In Section 21 of '
those vanables and the deterrence value approach, the industry would be Appendix A. licensees are pe mitted to i

ofiesung Such vanables would mclude allowed by regulation to adjust its test for any illegal drugs daring a for- f ;:the inchnauen for drug or alcohol abuse random testing rate based on testing cause test or analysis of specimensamong the employees m the vanous results from the previous reporung suspected of bemg adulterated or (.;indastnes in which the Federal testing penod. All hcensees would be required diluted. Program performance data for ;

pregams operate, the extent to which to test at a 100-percent random rate if the first three years of FFD propam I
the strength and effectiveness of other, the industry wide positive rate were implementation have shown that these ti
non tesung progam elements. such as greater than 1.0 percent in the previous licensees using screening cutoff levels I
drug aw areness training, may affect period, at a 50 percent random rate if for marijuana that are lower than the
testeg results and the relatae the positive rate was between 0.50 maximum allowed 100 nanograms per -

sinngency of sanctions imposed by the percent and 1.0 percent at a 25 percent milliliter (ng/ml) bave had a higher :
,

2

various Federal agencies following random rate if the positive rate was percentage of confirmed positis e results ,'positive test results. Because the GAO's between 0 25 percent and 0 50 percent, than those screening at 100 ng'ml (Seeobjective was to address the cost rather and at a 10 percent random rate if the NUREC/CR-5758. Vols 1-31 Licensees
j,

than the deter ence eflecuveness of positive rate was less than 0.25 percent, that employ special measures to detect ; |
i

,

testing. the NRC does not consider the Two of the eleven licensees favonng a attempts to dilute specimens or flash tcommenter's reference to the GAO's performance based testing system metabolites from the body report that jjobservation to be a persuasive argument prodded a general recommendation that their positive rate is about doubled This ifor reduced random testing rates. did not specify whether the random result is similar to data presented to the 8:The NRC will contmue to monitor testing rate should be based on the Departinent of Health and Human I
ifnplementation of the rule and w)ll positive testing results of each Services' Drug Testing Advisory Board C

modify the rule in response to industry individual licensee, or on the results of on June 10.1993, and reported in "The C

expenence, advances in technology. or the industry as a whole. National Report on Substance Abuse" 3

other considerations to ensure that the The commenters noted various on June 18.1993. (The study is F
rule is achieving the general potential advantages of adopting a currently undergoing peer re' view before C
performance objectikes set forth in 10 performance-based approach to setting publication.) Adopung a performance- D
CFR Pan 26. the random testing rate One stated that , based approach that allowed hcensees

3. Comment. The random testing rate adopting such an approach would be to reduce their random testing rates as '

should be flexible and based on consistent with the NRC's initiative to positive testing results declined would I'
performance, such as the posiuve rate of identify performance-based programs likely discourage licensees from '

random testeg that would be beneficial to the industry. adopting lower screening cutoff levels *
Twelve commenters recommended Another listed cost savings. equity in and talmg measures to detect attempts

that the Commission allow some form of that each licensee's random rate would by users to avoid detection. *
performance-based approach to be commensurate with its program Lastly, a performance-based apprnac h I
determine the random testing rate. performance. and an incentive for would require the collecuen and *
Under such a system the random heensees to rnaximize program analysis of performance data to prmide

-.- _ _ _ _ _ _ _ _ _ _ - - _ _ _ _ - _ _
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""
.tbe bases for adjustments to the random enough to make unnecessary the hypothetical detection effectiveness of
testing rete. Such data is not currently erpenditure of the res9urces necessary those alternatives. It did not address
couected by the beensees or the NRC. to maintain two separate random testmg their relative detemece effectiveness.
Previous efforts known to the NRC staff pools. While it may be that the efectiveness of
to identify and analyze the many Various commenters noted that a 100 percent random testag rate for

t can6date performance indicators for contractors and vendors are subject to detern'ng occasional drug users could be
ed measuring the effectiveness of random the identical arras authonzation and slightly higher than that of a 50-percent
ce. testing have been inconclusive. other FE program requirements as are rate, the Commission scretheless

pnmarily bucause of the numerous licensee employees. inchading believea that a 50 percent random
sariables Furthermore. assuming that behavioral observation. These stringent testing rat'e will provide sumcient
the proper performance indicators can requirements, in their view, obviate the deterrence to drug and alcohol abuse by
be developed,it would appear that the need to keep the contractor / vendor contractor and vendor employees

a collection and analysis of data to random rate at 100 percent. Some also With respect to comInenters' concems
support a performance based approach noted that the detenent value of random about unnecessary inconsistencies ino
would add a considerable testingisin the act of testingitself and random testing rates between Federal
administratise burden to both hcensees not in what many consider to be a high agencies, the Commission conimues toga
and the NRC rate of testing Some commenters believe that the random test rate for

For aU these reasons and until fur.her wamed that keeping contractors and
employees in the nuclear far to the rates

ower
industry need not be simiexpenence is gabed that would support vendors at 100 percent could bey

a pe for: nance-based approach, the construed as discrimmatory against applied to employees in all, or even
Cornmassion dechnes to adopt such as those employees and may be perceived most other Federal agencies or
approach to sem=g the random testing as punitive rather than as a corrective Federally mandated prog *ams. Not all
rate measure.Two licensees also cited a Federal agencies have identical safety

d 4 Comment.The reduction in the study of the detection effectiveness of concems or responsibilities.
. rancom testmg rate should be applied to nine random testing rates published in 5. Comment. There should be no
'n

all workers NUREC/CR-5784. "Titness for Duty in difference in the random testing rate for
Four of the 30 commenters on this the Nuclear Power Industry A Review certain positions critical to the safen

issee-three unions and one licensee- of the First Year of Program operation of a nuclear power plant.
s.:pponed the Commission's proposal Performance and an Update of the Seventeen commenters respended to

',,

that 1.censees mainta:n the 100 pe cent Technical Issues." which indicates that the Commission's question as to
redom testmg rate fer contractor and a 100-percent testicg rate is orJy a little whether certam positions crincal to they

g sendor employes Their reasons more effective than a 50 percent rate for safe OPention of a nuclear pow er plant.
inciaded a con:em for lack of detectag occasional drug users such as licensed reactor epenters.y~

loyees to should be excluded hem any reduction
commitmer t by contractor emk drug.NRC &sponse of the random testing re'e $11thesema.nta;nir,g the industrys hig,
bee stedard and the need for the Although there is a difference commenters recommended agains such
h:gher test.nf rate to prov:de continued between the positive results of random differentiation Two licensees stated
dete ence for contractor ernployees testmg cflicensee employees and those that treatmg people in positions critical
One of the three uniens recommended of contractor and vendor employees, the to safety 6fferently from e*her'' that kng.te = contractors should have positive random testing rate of both employees could have a neystne(f'ect
the scre !cw er redem testing rate as groups has been less in each year since on the me ele. self-image. ed

'# tra' ef bcensee er plcyees because test 1990. as stated in the response to motivation of this E oup cf h:gh!)
* ren.hs c!!cng-te m ccetracters and Comment 1 abose. While the contractor / tramed and dedicated spec 2al.sts

l.:er.see emp!cyees have been almost s endor random testing positive rates Another stated that all p ant employees
,#

.dc r u e s!. cor.tinue to be about twice the rate for are entical to safe operanon There!cre.
The e were seve alissues consistently hcensee employees and statistical a reduction in the rando= testeg rate

a3ts mentoned bs these 25 commente s who anah sis of the data shows that the should apply to all employ ees The
*' crpcsed mafn a: rang the 100-percent 6ffe'rence in proportion between the potential for added record-keep:g

' rcnd:m teeng rite for contrsect and contractors * and licensees' employees is requirements creatmg unnecessry
C under e p!cye-s There was a Eeneral not explained within statistical burdens for the mdast > was anc2er

tw:em for unnecessary incons:stencies fluctuations tiherefore. 6fferences in reason for not making tius 65unc:mn,

: random testing rates between Federal the rates a*e statisucally significant) the in the opinien of one cc=menter, deg;'
.j * a:r:.cies Commente s recomn ended Commission agrees that the absolute 1990-1992 mdustryw2de propa:n

t-e the NP.C prrparn be kept as numbers of ositive test results of all performance data do not suppen testeg
"

E' P ' I" PUSI!3 "' C"'08I 'O ** f* 1 'I'"*''E55 *O E*E *" * C'''E II" U '''P*"*"' "" I
c har f edW!y nple'ed safety.'re:otedd low Therefore, the Commission will a 6f!erent rate than that appaed to

.

)',
m!.erms These include the DOT permit its licensees to lower the random other heensee employees Fma!.y one
pmc ams that currently require testmg rate to 50 percent for all persons licensee cated potent;al prob: ems ge:tmg
cr nme n s and vende s to be randomly covered by 10 CFR part 26. However, union agreement to test.ng d:srg

htested at a 50 percent rate the Commission will contjoue to class:6cauon of e= ploy ees at a h 4 er,,
Var.ot.s beense es csed the testing monitor licensee program performance rc:e than other hcensee perssnne

resJs ham 1990 and 1991 which. in and effectiveness and will make sub ect to the TFD rule.i',
the.r epmion creete no statistica!!y program adjustments as necessary. |

Id s and raticnale for testing contractor in nsponse to the comments NRC Response j

. ed vander employees at a rate different regarding the study of the detection The essence and ur.animit c!1ese
'' imm aat ef hmnsee e pleveas Thev effectiveness of nme random testmg comments-that licensed cp. raters and
4* rped that while the conthctorheddnr rates published in NUREC'CR-5784. the other employees in pes.ntn3 cCa: 13

p: t me :es .ng rate has been twice that Commission notes that the study the safe operanon of a na::ec ecmr
ac h

o! heensee employees it is still low espbcitiv dealt wath only the plant shnald not be esch.ded I:en. a

ide

|
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reduction of the rudom testing rate-is testing appears to be a means of having rando' m testing is an unnecessary and
not surprising. These particular the NRC enforce the Controlled expensive burden.
members of the nuclear power Substances Act which is not the NRC's Some of the commenters stated that
industry's workforce have collectively responsibility, requiring two random testing rates
demonstrated their dedication to safe would force licensees to develop two

Response
and efficient plant operations. As at separate testing programs. The resultmg
least one commenter noted. the The Commission has long been well additional administratise and financial
industry's program performance data for aware of the types of FFD program- burdens would canceTout any savmgs -

the first three years of operation do not related concems as addressed by these resulting from reducing the licensee
support differentiating between people commenters. During the promulgation employee rate to 50 percent. NUMARC
in safety-cntical positions and other of 10 CFR part 26 in 1989, the stated that the industry would sas e
licensee employees insofar as the Commission fully addressed these and approximately 54.1 milhon if the
random tesung rate is concerned The many other such concems. (See number of tests of contractor and sendor
1992 program performance data for NUREG-1354. * Fitness for Duty in the employees was cut in half.
example. show that eighteen of the Nuclear Power Industry: hat time theResponses to
industry's approumately 5.000 licensed Pubhc Comments.") At t

NRC Respor:se

operators tested positive for drugs or NRC concluded, for example, that Some of the comments noted abose i

sicohol or otherwise violated the licensee FFD programs should be asserted that separate random testing
licensee's FFD policy; twelve of these concemed not only with impairment, rates for licensee employees and
were a result of random testing When but also with worker reliabihty and contractors / vendors would create
companng these results to the 461 trustworthiness The NRC beheves that additional administrative and financial
positive results out cf 156.730 random any illegal drug use or alcohol abuse by burdens for licensees. Altho:.gh th.s
tests administered to the industry a worker reflects upon bis or her issue is somewhat moot since the
workfort the difference in proportion trustworthiness and reliability. Commission will permit licensees to

.

between the licensed operators and the Likewise, random testing is not reduce the random testing rate to 50
indastry workferte is within stat:stical intended. nor has it ever functioned. as percent peryear for all persons cose ed
fluctuations and the Ofference in the a means to enforce the Controlled by Part 26. tne Commission does not
positise rates is not statistically Substances Act. Section 26.29(b) concur that conducting random testing ,

'

significant While the NRC expects Provides that licensees, contractors. and using two random rates would has e
bcensees to contmue to take action to vendors shall not disclose test results to caused appreciably higher
drive tha n2mber of positives down law enforcement officials unless those administrative or operating costs.
even further this record does not merit offic2als request such information under Presumably. most licensees' data ba ses
testma op:e in these positions at a court order it also is noted that there is already distinguish between hcensee
rate dif erent frcm that applied to other no requirement to routinely provide employees and contractor! vender
bcensee emple)ees The Commission. such officials with testing results. employees subject to testing Numerous
therefore. concurs with the ccmmenters- The Commission is well aware that commenters on the mitial rule m 1999
recommendation that certain positions there is a potential for false positive indicated that the workforce populati:n
entical to the safe operation of a nuclear results and, therefore has required should be separated so that permanent
power plant. such as licensed reactor numerous quality control measures and employees would not be tested at a
cperators, should not be excluded from safeguards to prevent such occurrences. much higher rate to make up for
a reduction of the randem testing rate. In Appendix D to NUREGICR-5758, contractors who might not be on s'te.

6 Comment. Random testing is Volume 3. the testing process errors that when selected for testmg (see comment /
expensne and produces false pos:tnes were reponed by licensees dunng the response 7 4 3 of NUREG-1334) The
Furthermore, chronic users are able to first three years under the FFD rule were NRC staff understands that several
avoid detection. analyzed. Of over 800.000 specimens hcensees has e divided their testmg

Two commenters. a power p! ant testec. there were two false positives of population as permitted by the rule. The >

worker and a union argued agunst tbe personnel specimens reported by the number and identity of heensee
usefulriess of continued random testmg. laboratones. both due to admmistrative employees m the testmg pool remams

-

,

One of these commenters stated that errors In both cases, the quality rather constant oser time.The nurnber
random testmg produces false positives. assurance programs detected and and identity of contractor / vendor
These cost the md.istry large amounts of corrected the problem. employees in the testmg pool, on the
money in settlements and damage the Because of the NRC's panicular other hand, vanes quite considerably
pubhc's perception of bcensees' concern with the degree to which the over time depending on cutages and'
fairness As addit:onal support for this testing process can be subverted the other operational considerations A
position. this commenter warned that Commission staff has continued to track bcensee may choose to create more than
chronic drug abusers are particularly the ways in which workers have one test population so that it may test
adept at escap.ng detection from subverted testing processes in industries portions of its workforce at a gre'ater rate
random testmg by subverting the testing across the country.These efforts have or reduce the burden on its emplos ees
process.The other commenter resulted in staff recommendations for from bemg tested at a higher rate t'o ;

recommended that random testme be amendmg to CFR part 26 to introduce compensate for the testmg of contractors
e'hmma'ed becaase it is not effective in vanous means for combatting and vendors not normally on site.
identifying workers who are impaired at subversion Lastly, the Commission 8 Comment.The Comrnission should
the time unne samples are collected beheves that the added protection of modifv certam portions of 10 CFR part <

For-cause testmg. m this commenter's public health and safety that the FFD 26 based on mdustry expenence and |

opinien. is more effective because it program provides is well worth the lessons learned and mcorporate !

more accura'ely reflects a worker's mdustry's costs of administenng this numerous prcgram enhancements as ,

p'esent abi?y to perform his/her job at pic gram dist ussed at unous mdustrv forurrs '

the time he s'e is tested This 7 Comment Maintaining two Eight commenters re:omrdended that
commenter also stated that random separate populations of workers for the Commission make future

.

-
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1 moddications to certain portions of 10 from ten L Bush }r.. Division of 2.1n $ 26.24 paragraph (a)f 2) is
CFR part 26 based on industry Radiation Safety and Safeguards. O!! ice revised to read as follows:

1 expenence and lessons teamed ed of Nuclear Reactor Regulation.U.S. '

incorporate nurnerous program Nuclear Regulatory Commission. W4 and skoaioPastssg
enhancements as discussed st earious Washmgton. DC 20555, telephone (301) (81* * *

ing industry forums. 504-2944. (2) Unannounced drug and alcohol

}al NRC Response Regulaanry Fleaibilary Ad Care 4=esan and unpeedictable manner so that all
tests imposed in a statistically random

|
'

The specific recommendations for in accordance with the Regulatory Persons in the population subject to
iC ways in wbich pan 26 can beimproved Flesbibty Act of 1980 (5 U.SC 605fb)). testing have an equal probabihty of

and numerous other program b Commission cernfies that this rule being selected and tested.The tests
enhancements are currently being will not have a significant economic must be administered so that a person

dor mnsidered by the NRC in conjunction impact on a substantial number of small completing a test is imrnediately eligible
mth a Feneral peckage cf rule rensions entities.This rule affects only the for another unannounced test. As e
currentJy under development. bernsing and operation of nuclear minimum, tests must be administered

Environrnental Impact: Categorical Power plants and activities associated on a nominal weekly frequency and at
*

Exclusion wnh the possessin nr transponatsu of various times during the day. Random
Category I material. ne companies that testing must be conducted at an annual

The NRC has determined that this own these plants do not fall within the eete * qual to at least 50 percent of the
final rule is the type of action described scope of the definition of"small workforce.

al in categoncal exclusion 10 CFR enuties" set forth in the Regulatory * * * * *

51.221cli2). Therefore the NRC has not Fledbility Act or the Small Business Deted at Rockville. Maryland, this 291 day |

prepared an emaronmentalimpact Size Standards issued by the Small of Decemkr.19es.
~

statement. nor an enuronmental Business Administration in 13 CTR pan For the Nudeur Regulatory Commission.
assesur.ent for this final rule. 121. John C. Hoyle,'
Paperwork Reduction Act Statement Backfit Analysas Acting Secretaryof tbe Comtrussaan

?g Th:s final rule amends information ' ' "*%e rule represents a relaxation from
col:ccuon requirements that are subject *# '#*""

current part 26 requirements for drug
to the Paperwork Reduction Act of 1980 testing since the rule permits (but does
144 U.5L 3501 et seg )These not require) licensees to reduce the

is requirements and amendments were random testing rate for all persons DEPARTMENT OF TRANSPORTATION
ding y,the Federal Aviation Admittistrationa dge a r an : 50- rul e a ba

[ defined in t o CFR 50.109(a)(11. and a 14 CFR Part 39
ce the rule will ermit bcensees.to back. fit analysis is not required for thisP

on reduce the random tesung rate for their rule..t employees. the resuhmg reducuon in JDochet No. 934M-206-AD; Amendment
39-4783; AD e3-3-41)

the reporung and recordkeeping burden List of Subjects in to CFR Part 26
is expected to be an average of 223 Alcohol abuse. Alcohol testing. Airworthiness Directives; Airbus
bours per site. mcludmg the tame for Appeals. Chemical testing. Drug abuse. industrie Model A310 and A300-600

nt/ renewinF instructions. searchin8 Drug testing. Employee assistance Series Ahplanes
ensting data o ce5. Fa ring and programs. Fatness for duty. Hazardous AGENCr: Federal Aviation .ma.nta.ning ata nee .as

. matenals transportation. Management Administration' DOT'
'

templenng and reviewing the collection actiona Nuclear materials. Nuclear
The of mformanon. Send comments power plants and inactors. Penalties, am Final ruk nqwst for

wga dmg tbis burden estimate or any Protection ofinformation. Radiation comments.
other aspect of this collection ofs

protection. Repenmg and recordkeepina sowwm This document pubhshes in
'

tbs re9u te * 12.SADC13 28.S 8C2Al the Federal Rrgister an amendmentPr r obi o ation nuclear malenals-
and Records Management Branch adoptmg Airwenhiness Directive (AD)

For the reasons set out in the T93-24-51 that was sent previously to(MNTsB-7714). U S. Nuclear Regulatory
Commission. Washm n.DC 20555- Prea=ble and under the authonty of the all known U.S. owners and operators of
0001, and to the Desk Officer. Office of At mic Energy Act of1954,as amended, all Airbus Model A310 and A30N500

.an Infrmation and Regulatory Affairs. the Energy Reorganization Act of1974. series airplanes by mdividual telagrams.
,

NLOB-3019 (3150-014 5). Office of as amended. and S U.S C 552 and 553. This AD requires repet uve operational
ate Mannement and Budget. Washington, the NRC ts adopting the following tests of feeland limitauen computers

,

s DC 26503 amendment to 10 CFR part 26. (n,C) 1 and 2. This amer.inent is
prompted by a report that the pitch

Regulatory Anal) sis PART 26-F1TNESS FOR DUTY control on a Model A300-600 senes
PROGRAMSThe NRC bas prepared a reculatory airplane operated with stiffness The

ild analy sis for this regulauon. The analysis 1.The authority citation for part 26 actions specified by this AD are
-t esam.nes the costs and benefits of the continues to read as follows. Intended to prevent stiff operation of the

ahamatnes considered by the P2tch control and undetected loss of
Commission The analvsis ts evallable Authomy: Sm 53. st. 23. 204.101.161. rudder travellimitation funcuen.68 Stat 930. 935. 936. 937. 939,948.as
for espe:uon m the NRC Pubhc amended (42 U S C. 20r3 2111. 2122. 213 3. Dart 5: Effective Janua y 20.1994,to all
Don. ment Room. 2120 L Street NW 2134,2137. 7201), secs 201. 202. 206. 88 Persus except those persons to w bom

.at (Lewer Lesel). Washmgton DC. Single Stat 1242.1244,1246 as amended 142 tLS.C it was made immediately effective by
copies of the analysis may be obtained 5641.5642,5846) telegraphic AD T93-24-51. issued

.
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