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UNITED STATES OF AMERICA
NUCLEAR ret"JLATORY COMMISSION DOCKET,EDem

ATOMIC SAFETY AND LICENSING BOARD

32 DEC 30 P257
Before Administrative Judges:

Robert M. Lazo, Chairman' .

Dr. Richard F. Cole
Dr. A. Dixon Callihan

)
In the Matter of ) Docket Nos. STN-50-528-OL

) STN-50-529-OL
ARIZONA PUBLIC SERVICE COMPANY, ET AL. ) STN-50-530-OL

)
)

(Palo Verde Nuclear Generating Station,) December 30, 1982
Units 1, 2 and 3 Operating License
Proceeding)

)

MEMORANDUM AND ORDER

(Ruling on the Petition to Intervene of West Valley Agricultural
Protection Council, Inc.)

INTRODUCTION

On July 11, 1980, tne U. S. Nuclear Regulatory Commission published

in the Federal Register a notice of opportunity for a hearing on the

application for operating licenses for Palo Verde Nuclear Generating

Station, Units 1, 2 and 3, 45 Fed. Reg. 46941, revised 45 Fed. Reg. 49732

(July 25, 1980). The notice permitted the filing of petitions for leave

to intervene in the proceeding, and established August 11, 1980 as the

deadline for filing such petitions. One petition for intervention was

granted. Hearings were held during the weeks of April 26, May 25 and

June 21, 1982 and the record was closed on June 25, 1982. Tr. 2710.
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On October 14, 1982, West Valley Agricultural Protection Council, Inc.

(West Valley) filed an untimely petition to intervene in this proceeding

entitled " Petition to Intervene and Request for Preparation of Supplemental

or Revised Environmental Impact Statement, Hearing and Other Relief."

Applicants and Staff filed responses opposing intervention.d./ The

petition alleged that West Valley had recently discovered substantial new

information that salt drift from the Palo Verde cooling towers, spray ponds

and evaporation ponds will cause damage to the surrounding cropland.

Memorandum of Law in Support of the Petition of West Valley Agricultural

Protection Council, Inc. to Intervene in Licensing Proceedings at 1.

The questions before us are:
'

1) Whether West Valley has satisfied the standards for late

intervention set forth in 10 CFR 9 2.714(a)(1).

2) Whether West Valley has met the burden of establishing that the

record should be reopened.

DISCUSSION

|

:

1. STANDARDS FOR LATE INTERVENTION

An untimely petition to intervene in a proceeding may be

granted if it is fcund that a balancing of the following five factors set

forth in 10 CFR 2.714(a)(1) favors intervention:

-1/ Joint Applicants' Response To Petition To Intervene Of West Valley
Agricultural Protection Council, Inc., November 9, 1982; Response Of

| The NRC Staff To West Valley's Petition For Intervention And Request To
i Reopen The Record, November 15, 1982.
I
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( ', ) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner's 4 -

interest will be protected.

(iii) The extent to which the petitioner's participation may

reasonably oe expected to assist in developing a sound record.

(iv) The extent to which the petitioner's interest will be

represented by existing parties.

(v) The extent to which the petitioner's participation will

broaden the issues or delay the proceeding.

A consideration of each of the five factors follows:

(i) Good Cause. The Staff asserts that good cause for a

petitioner's untimely filing is the most important consideration in

deciding whether to grant late intervention. Staff's Response at 11. A

showing of good cause is only one of five factors to be balanced under 10

CFR 2.714 (a)(1). See Nuclear Fuel Services, Inc. (West Valley

! Reprocessing Plant) CLI-75-4, 1 NRC 273, 275 (1975). Failure to show

I good cause for late intervention is, in itself, not fatal to a

I petitioner's claim. When good cause is not shown, however, a

j demonstration that the other factors favor granting the petition must be

particularly strong. Cincinnati Gas and Electric Company (William H.,

Zimmer Nuclear Station), LBP-80-14, 11 NRC 570, 575 (1980); Duke Power

Company (Perkins Nuclear Station, Units 1, 2 and 3), ALAB-431, 6 NRC 460,

462 (1977); Metropolitan Edison Company (Three M1's 'sland Nuclear

. Station, Unit 2), ALAB-384, 5 NRC 612, 615 (1977); Project Management
|

Corporation (Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383,

,
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384 (1976); Virginia Electric and Power Company (North Anna Station,

Units 1 and 2), ALAB-289, 2 NRC 395, 398 (1975).

West Valley puts forth three factors which it claims

constitute good cause for the untimeliness of its petition: (1) It has

recently acouired substantial new information on the effects which salt

deposition from Palo Verde may have on local agriculture; (2) It relied

on misleading information from the Staff; (3) The Staff failed to
'

disclose material facts which, if known, may have prompted earlier,

intervention. Memorandum of Law in Support of the Petition of West

Valiey Agricultural Protection Council, Inc. To Intervene in Licensing

Proceedings, October 14, 1982 at 7-9. These factors do not amount to a

showing of good cause. The Final Environmental Statement on the

application for construction permits (FES-CP) contained information on

the effects of salt deposition caused by the Palo Verde Nuclear facility.

See Staff Response at 3-6. Notice of the publication of the FES-CP was

published in the Federal Register on February 23, 1976. 41 Fed. Reg.

8000. Section 3.6.2 of the FES-CP stated that:
,

1

the staff's calculations suggest that the maximum
depositions will be somewhat lower than those calculated
by the applicant, but not to a significant extent....

It is important when considering the results of such
calculations, to realize that at the present state
of the art, drift model predictions may differ by a
factor of 10 with observed values. Thus, predicted
values can serve only as indications, not rigorous
determinations. FES-CP at 3-21, 3-25.

1
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An Atomic Safety and Licensing Board authorized the

issuance of construction permits for Palo Verde Units 1, 2 and 3 on

May 24, 1976. Arizona Public Service Company (Palo Verde Units 1, 2 and

3), LBP-76-21, 3 NRC 662 (1976). Concerning salt drift, the Board found

that:

'
The degree of impact is presently not predictable. . ..3

The record supports a finding that these effects will
be temporary and/or localized and are expected to be
minimal." 3 . at 686.
Chemical deposition, principally salt from operation of
the cooling towers, will occur on the site and to a

' lesser degree on the land surrounding the site and may
alter salt sensitive flora and fauna, y at 695.

West Valley's claim that it "only recently received
4

indications that salt deposition might pose a major threat to agriculture

inthePVNGSarea"2/isthereforewithoutmerit. Information on the

effect of salt drift on agriculture was available even before construction4

permits were issued for the Palo Verde units,

i West Valley recognizes that a claim that it relied on
' the NRC Staff to protect its interests is insufficient to constitute good

cam e for late intervention. A petitioner cannot sit back and observe

the proceeding, and then intervene upon deciding that its interest is

not being adequately protected by existing parties. South Carolina

Electric and Gas Comoany (Virgil C. Summer Nuclear Station, Unit 1),

LBP-81-11, 13 NRC 420, 423 E. Pacific Gas and Electric Comoany (Diablo

Canyon Power Plant, Units 1 and 2), ALAB-583,17 NRC 447, 448 (1980);

I Puget Sound Power and Light Company (Skagit Nuclear Power Project, Units
|

| 2/ Memorandum at 8.

'

._ _ . - . - _ - . - -- - _- .-_ .
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1 and 2), ALAB-559, 10 NRC 162, 172-173 (1979), vacated as moot

CLI-80-34, 12 NRC 407 (1980); DukePowerCompany(CherokeeNuclear

Station, Units 1, 2 and 3), ALAB-440, 6 NRC 643, 644 (1977). It must be

established that Petitioners were furnished erroneous information on

matters of basic fact and that it was reliance upon that information that

prompted their own inaction. Puoet Sound Power and Licht Company (Skagit

Nuclear Power Project, Units 1 and 2), ALAB-552, 10 NRC 1, 9 (1979). This

showing has not been made. West Valley alleges that the Operating License

Final Environmental Statement (FES-OL) spe-ifically states that "the

staff does not expect impacts from salt-drift deposition." Memorandum at

8. Since no citation has been furnished for this purported ouote, we can

only assume that the passage referred to is one of those which appear in

Section 5.4.1 of the FES-OL:

Although the effluents from the station's cooling
towers will have atmospheric impacts (such as fogging
due to the visible plume, wetting and salt deposition
due to drift, visible plumes aloft) the staff believes
that operation of these towers will produce no appreciable
offsite impacts, and the impacts that may occur will be
less than those predicted in the FES-CP (Section 5.3.2).
This conclusion is based primarily on more recent
observations of atmospheric impacts at power plants
with mechanical-draft cooling towers (MDCTs) and on
the changes in the location and design of the PVNGS
towers (from rectangular to circular MDCTs)...

Based on the above evaluations, the staff concludes
that the change in design and in the location
of the station's cooling towers will result in no
appreciable offsite impacts due to fogging and will
result in drift deposition rates that will be less
than those predicted in the FES-CP.

FES-OL at 5-8, 5-9

_ _ .
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Identical information was first presented in the October,
i 1981 Draft Environmental Statement for the Palo Verde operating licenses

for Units 1, 2 and 3. It is consistent with the information presented in
' the FES-CP, which foresaw that the staff's calculations might find the

maximum depositions to be somewhat lower than the applicant had predicted.

FES-CP at 3-21. We therefore reject Petitioner's assertions that the

Staff furnished misleading or clearly erroneous. information or that they

could not have previously known that salt depositions might have an effect

on local agriculture. We conclude that Petitioner'has not established

good cause for late intervention.

(ii) The Availability of Other Means Whereby the Petitioner's

Interest Will Be Protecte_d. Applicants and Staff allege that West

Valley's interests may be adequately protected by the availability of

legal action for damages, trespass or private nuisance should salt|

emissions from Palo Verde cause damage to their crops and land.

Appl.icants' Response at 23, Staff's Response at 19. We disagree. These

purported remedies presuppose the doing of damage which could cost the

members of West Valley their livelihood. Economic compensation for ruined

crops may scarcely be considered an ad' equate remedy for continuous salt

deposition. This solution could easily expose the members of West Valley

to the prospect of multiple repetitive ins 9its, as well as rendering

their land worthless. A successful suit for trespass or nuissnce would

require more burdensome and expensive modification than would identifying

and, if necessary, remedying any problems before the Palo Verde units are

__ _ __ _
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put into operation. We find that intervention ~ in Itbis pro ee' ding is the '

only adequate means to protect , West Valley s interest.
'

e ,

(iii) The Extent Tc'Which the Patitioner's Participation May

Reasonably Be Expected To Assist In Develcoing a Sound Record. The effect

of salt deposition from Palo Verde has not been, and cannot be, precisely

measured. As previously stated, the Board found at the construction

permit stage that the degree of impact was not predictible. Palo Nerde, 3

NRC at 686; see infra at 5. The Staff's FES-OL could do no more to

improve on this fact than to state a belief based on observations of other

plants and on 'the location and design of the Palo . Verde cooling towers.

FES-OL at 5-8, S'-9; see infra at 6. The Applicants admit that the-

operational Environme'ntal Protection ' Plan is still in its formative stage,

and that environmental technical specifications have not yet been drafted.

Applicants' Response at 48. Applicants further state that "[i]f
,

Petitioner or its consultants have any concerns respecting the scope or

details of the program, there is ample time to bring them to the attention

of the Applicants and/or the NRC staff. In any event, Applicants commit

to faithfully consider any moritoring suggestions Petitioners may choose

to offer at this time or .t'> ' 'er date." Id. at 48-49..

Wes: r', .h filed a lengthy petition containing the

reports of three experts on the subject of salt deposition on

agriculture.1/ It has indicated that these experts are available to

-3/ Dr. Edward Davis of the John Hopkins University Applied Physics
Laboratory, Dr. Charles Mulchi of the Ur.iversity of Maryland
Department of Agronomy and Dr. Michael Golay of the Massachusetts'
Institute of Technology Department of Nuclear Engineering.



- __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .

. . .

9

-9-
|-
|

testify. Memorandum at 12. Considering the acknowledged paucity of

information on the consequences of salt drift from Palo Verde to the West

Valley lands, and the fact that the operational Environmental Protection

Plan has not yet been formulated, the testimony of these experts may make

a valuable contribution to the record. We need not decide the merits of

that testimony in order 'to admit Petitioner as a party. See Houston

Lighting and Power Company (Allens Creek Nuclear Generating Station, Unit

1), 11 NRC 542, 549 (1980).

To reopen the record to examine West Valley's information would

enable the Board to more carefully delineate the nature and extent of

management's monitoring program, the possibility of its success, and its

impact on agricultural crops. It would also enable us to determine

whether technical modifications of at least Units 2 and 3 are feasible

before they are ready to be put into operation.

The Board would prefer that salt deposition problems be

identified and remedied before all three Palo Verde units are operating so

that action under 10 CFR 4 2.206 once the damage has been done, as

Applicants suggest,3/ may be avoided. It is therefore the Licensing

Board's belief that the information offered by Petitioners may be of

considerable value in developing the record.

(iv) The Extent To Which The Petitioner's Interest Will Be

Represented By Existing P2rties.

No other party to this proceeding advanced any

contentions bearing upon the effects of salt deposition on agriculture.

Therefore, Petitioner's interests have not been represer ted in this

proceeding.

4/ See Applicant's Response at 49.
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(v) The Extent To Which The Petitioner's Participation Will

Broaden The Issues Or Delay The Proceeding.

The record in this proceeding was closed on June 25,

1982. Unit 1 is scheduled to go into operation in August, 19835/

Unit 2 in 1984 and Unit 3 in 1985.

The admission of West Valley as a party to this

proceeding could potentially delay the operation of Unit 1. Recognizing

this, West Valley suggests in its petition that since it is ultimately

concerned with the total amount of salt deposition from the three Palo

Verde Units, the NRC may require only limited modifications on Unit 1 if
.

modification should be necessary, leaving the more complex modifications

for Units 2 and 3. Memorandum at 14. Applicants seem to agree that this

type of procedure would lessen the impact of delay, but discount such a

possibility because " West Valley did not offer to exclude Unit 1 from any

reopened proceeding." Applicants' Response at 31 n.12. Although West

Valley did not ,nake this offer, the Licensing Board may exercise its
s

discretion in excluding Unit 1 from any reopened proceeding. The Board

agrees with Staff and Applicants that to reopen the record on Unit 1 may

well delay the proceeding past the projected date for fuel loading.

Petitioner suggests, however, that "there are a variety of flexibleI

technical solutions which would assure that each unit of PVNGS begins

operation on schedule." Memorandum at 14. If we were to restrict a

reopened proceeding to testimony on the amount of salt deposition from

Units 2 and 3, while allowing Unit 1 to begin operation as scheduled, we

5/ See Staff Response at 20.

_ _ _ _ _ _ _ _ _ _ _ _ _ .
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could examine the Applicants' monitoring program and build a record on

the technical aspects of salt deposition without delaying the operation

of any Palo Verde Unit. In this way, the total amount of salt deposition

may be reduced, if necessary, by modifying Units 2 and 3 only. This

course of action would cure the delay factor.

2. 8ALANCING THE FIVE FACTORS

Petitioner West Valley has not met the heavy burden of proving

good cause for late intervention. It has, however, stated contentions

which have not previously been set forth by any party to this proceeding.

It offers testimony from acknowledged experts on an issue which has not

been finally resolved. West Valley's standing to bring these

contentions, were they timely filed, would be undisputed. See Staff

Response at 11 n.2. Salt deposition from the three Palo Verde units

might potentially destroy the livelihood of West Valley's members.

The crucial f actor in this balance is that of delay. Although

West Valley has a strong interest in this proceeding, it must not be

allowed to hold up the operation of Unit 1 without good cause. With

respect to Unit 1, therefore, the balance of five factors weighs against

the Petitioner.

This is not the case with Units 2 and 3. To permit Unit 1 to

begin operation on schedule while reopening the record with respect to

Units 2 and 3 should cause no delay whatsoever, while offering an

opportunity for early examination and, if necessary, remediation of the

problem of salt deposition. The Board finds, therefore, that although

the reasons for petitioner's tardiness la<k merit, the other factors

specified in { 2.714(a) tip the balance in favor of reopening the record
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to admit West Valley as a party with respect to Units 2 and 3. In

reaching this result, the Board rules that Contention III is admissible

for litigation. Contention III reads as follows:

The salt deposition from the PVNGS will reduce the
productivity of agricultural lands owned by West
Valley members.

STANDARDS FOR REOPENING THE RECORD

Although we have ruled that the five factor balance weighs in favor

of granting West Valley's untimely ' petition to intervene, the record in

this proceeding was closed on June 25, 1982. West Valley, therefore, has

the additional burden of proving that its motion to reopen the record to

admit new testimony should be granted. The test for meeting this burden

was stated in Pacific Gas and Electric Company (Diablo Canyon Nuclear

Power Plant, Units 1 and 2), ALAB-598, 11 NRC 876, 879 (1980) as

follows:

(1) Is the motion timely? (2) Does it address
significant safety (or environmental) issues? (3) Might
a different result have been reached had the newly '

profferred material been considered initially?

g. Kansas Gas and Electric Comoany (Wolf Creek Generating Station, Unit

No. 1), ALAB-462, 7 NRC 320, 338 (1978); Vermont Yankee Nuclear Power

Corporation (Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC 520,

523(1973).E

-6/ At least one Licensing Board has expressed some doubt that these
standards relate to situations in which reopening is requested on an
issue which has not been previously heard. Cincinnati Gas and
Electric Company (William T. Zimmer Nuclear Power Station, Unit 1),
LSP-82-54, 16 NRC (July 15, 1982), rev'd. on other grounds,
CLI-82-20,16 NRC (July 20, 1982). Since we concluoe that
Petitioner has met the standards for reopening the record, we need
not decide this issue. We do note, however, that the issue of salt
deJosition has not b@@n gr@vi@M21r/ liticqMcmd1 i@ Gi2 wmcW#daA
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The Board considers the salt deposition issue to be both a

significant and a serious environmental issue. Land suitable for farming

is.in short supply in Arizona. Thus, special public interest

implications are involved. The spectre of possibly rendering unusable

some of what little fertile land is available impels us to compile as

comprehensive a record as possible to insure that this will not happen.

While we would have wished to have Petitioner's information presented

earlier in the proceeding, it was presented in advance of the issuance of

the Initial Decision and well before the fuel loading date of any Palo

Verde unit. In Vermont Yankee, icl., a motion to reopen the record was
_

denied where the reactor was already in operation when the motion was

filed. As we discussed infra, reopening the record with regard to Units

2 and 3 only will cause no delay in the operation of Unit 1 and will

perhaps ameliorate possible future problems.

The Board has previously noted that the record on salt

deposition is sparse. Had further information been made available before

the close of the hearing, we would have incorporated it into the record.

Were it found that the amount of salt deposition to be produced could be

harmful to area agriculture as intervenors allege, a condition could

have been written into the operating license requiring the salt

i monitoring program that Applicants have already committed themselves to

implementing.2/ In consideration of the above, the Board feels that

there is adequate cause to reopen the record to consider Petitioner's

contentions.

7/ See Applicants' Response at 47.

_ _ - .
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ORDER

For the foregoing reasons and in consideration of the entire record

in this matter, it is this 30th day of December,1982

ORDERED

1) That the petition of West Valley Agricultural Protection

Council, Inc., to intervene in this licensing proceeding is granted;

2) That the record in this proceeding is reopened for Units 2 and

3 but remains closed for Unit 1;

3) That the record will be reopened for the specific limited

purpose of considering the salt deposition . issue;

4) That Contention III of West Valley's petition is admitted as an

issue in controversy for the reopened proceeding;

5) That the Board will schedule a prehearing conference to discuss

the dispor.ition of Petitioner's other contentions and the relief sought;
and

6) That West Valley's November 18, 1982 " Supplemental Memorandum"

in support of its petition to intervene is an unauthorized filing and

accordingly has not been considered by the Board.

THE ATOMIC SAFETY AND
LICENSING BOARD

On ff" -.

Robert M. Lazo, Chair'm3n
ADMINISTRATIVE JUuGE

*

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

O'
n

Dr. A. Dixon Callihan
ADMINISTRATIVE JUDGE
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