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UNITED STATES OF AMERICA !

NUCLEAR REGULATORY C0f1MISSI0fl cotKETED
unec

ATOMIC SAFETY AND LICENSING SOARD

Before Administrative Judges: '82 DEC 28 A11:44
James P. Gleason, Chairman

Dr. Oscar H. Paris g u j m;agy
Frederick J. Shon C0Caim 4 SEWICL

BPANCH

In the Matter of

C0ilS0LIDATED EDISON COMPANY ) Docket t!o. F 247-SP
0F NEW YORK ) 50-286-SP

(Indian Point, Unit f!o. 2)

POWER AUTHORITY OF THE STATE
OF NEW YORK )

)' (Indian Point, Unit No. 3) ) December 23. 1982

NEMORAflDUft A!!D ORDER
(Denying Licensees' Motion to Dismiss
UCS Contentions 2.1(a) and 2.1(d))

On December 1,1982, Consolidated Edison Company of New York,

Inc., and the Power Authority of the State of New York (Licensees)

filed " Licensees' Motion to Dismiss Certain Contentions," requesting,

inter alia, that UCS Contentions 2.1(a) and 2.1(d) be dismissed.1/

The basis for this motion was Licensees' belief that UCS would be

presenting no witnesses under either of these contentions. At

Licensees' request we held a telephone conference on December 3,

1932, to hear argument on this motion. (See " Memorandum and Order

(MemorializingRulings of Telephone Conference on December 3,1982)",

datedDecember8,1982.) He found that UCS did intend to present

-1/ The Board ruled on that part of the motion relating to WBCA
Contention 2.2(b) in its December 21, 1982, " Memorandum and
Order (Ruling on Motions Related to Contentions 2.2(b) and
2.2(d))."
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witnesses but had missed the November 29, 1982 deadline for filing

its list of witnesses. (This deadline was set forth in the November 29,

1982 " Memorandum and Order (Granting Licensees and Staff an Extension of

Time)".)

We expressed concern with respect to UCS' failure to meet dead-

lines and reminded Co"nsel for UCS of the importance of paying

attention to deadlines in tne future. We then set a new deadline of

December 10, 1982 for UCS' identification of its witnesses, their

qualifications, and the list of documents upon which they will rely.

He agreed to hold the Licensees' motion in abeyance until UCS identi-

fied the witnesses it plans to present under Commission Question 2.

On December 15, 1982, con Edison filed a mailgram renewing its

motion that the Board di miss UCS Contentions 2.1(a) and 2.1(d)

on the grounds that UCS had failed to meet the December 10, 1982

deadline for providing Licensees and Staff its witnesses' qualifica-

tions and document list. Con Edison had not received that information

at the time of its mailgram.

Power Authority supported Con Edison's renewal of the motion in

its response entitled " Power Authority's Memorandum in Support of

Consolidated Edison's Renewed flotion to Dismiss UCS/flYPIRG Contentions

2.1(a) and 2.1(d)", dated December 20, 1982. Power Authority stated

therein that it did not receive a list of the witnesses' qualifica-

tions and a " preliminary" list of documents uoon which these witnesses

will rely until December 15, 1982. Licensees did receive oral notifica-

tion of the names of UCS' wi!.ncsses by December 10, 1982.
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UCS/NYPIRG opposed the renewed motion i,n its response entitled

" Response to Consolidated Edison's tiotion to Eliminate Contentions",

dated December-17, 1982. UCS stated that it informed Licensees and

Staff by phone of the identities of its witnesses and gave a brief

description of their qualifications and the subject of their testimony.

UCS confirmed the identity of its witnesses in its filing of December 10,

1982, entitled "UCS/NYPIRG Notification to Parties of Witnesses on

Commission Question 2." UCS supplied the professional qualifications

of its witnesses and a preliminary list of the documents upon which

they would rely in its filing of December 13, 1982, entitled

" Qualifications Statements for UCS/HYPIRC Witnesses on Commission

Question Two."

The NRC Staff opposed Con Edison's Motion in its response

entitled "NRC Staff Response to Consolidated Edison Company's

mailgram of December 15, 1982", dated December 20, 1982. Staff

stated that UCS/NYPIRG did advise the parties by telephone of the:

i
j identity of its witnesses on Commission Question 2 by December 10,

1982 but did not indicate their professional qualifications or

documents upon which they would rely. Staff received that infonna-
1
'

tion on December 15, 1982.

The NRC Staff opposes the motion on the qrounds that the

sanction proposed by the Licensees is too severe. Staff states

that a failure to meet, deadlines may substantially prejudice the

other parties' preparation of their cases, but did not do so in

this instance. The Staff represented that UCS' delay does not

prejudice the taking of depositions of these witnesses.
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We find that UCS was in fact tardy witn resp.ect to meeting the

December 10, 1982 deadline set forth during the telephone conference

and nemorialf ed in the December 8,1982, order. He reject UCS' -

argument that it was in compliance with our order when it sent on
'

December 10, 1982, written confirmation of its witnesses by. regular
,

mail. He stated " explicitly" during the telephone conference that

UCS was required "to place in the hands of all the parties that list

of witnesses [by December 10,1982] by telephone, with confirmation of

its witnesses by wire or some expedited method of service." [Tr.4872]

Regular mail is not an " expedited method of service." UCS was also late

in filing its list of witnesses' qualifications and the documents upon

which they will rely, but did comply with that part of the order re-

quiring notification by telephone of its witnesses on Commission

Question 2.

As the Staff pointed out in its response, the failure to meet

deadlines is not taken lightly in NRC proceedings, especially in

cases such as this one where the schedule is tight. On the other hand,

Licensees have failed to show that they have been prejudiced to a

degree that would warrant the imposition of the severe sanction

they propose.

In accordance with the Commission's Statement of Policy on

Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452 (1981),

we weighed the following factors in our decision: '

1. the relative importance of UCS' unmet obligation;

_ _
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2. the degree of harm caused to the other parties by

UCS' tardiness;
,

3. the importance of UCS' contentions to the develop-

ment of a full record in this proceeding; and

4. UCS' recent pattern of missing deadlines.

We conclude that UCS' failure to meet the December 10 deadline

was minor in this instance because UCS did provide the required

notification by telephone on time and the delay in submitting the

written materials did not substantially prejudice the other parties.

UCS' contentions are important to the developmeric of a full record in

this proceeding and should not be dismissed as a result of this

relatively minor infraction of the Board's order. However, we note

at this stage that UCS has failed to meet a few deadlines recently

and we take this opportunity to warn UCS that failure to meet deadlines

in the future without the permission of the Board will not be tolerated.

We include in this order the relevant section of the Commission's

Policy Statement for the benefit of all parties:

Fairness to all involved in NRC's adjudicatory pro-
ceduces requires that every participant fulfill the
obligations imposed by and in accordance with applicable
law and Commission regulations. While a board should
endeavor to conduct the proceeding in a manner that takes
account of the special circumstances faced by any partici-
pant, the fact that a party may have personal or other
obligations or possess fewer resources than others to
devote to the proceeding does not relieve that party of its
hearing obligation 3. When a participant fails to meet its
obligations, a board should consider the imposition of
sanctions against the offending party. A spectrum of
sanctions from minor to severe is available to the
boards to assist in the management of proceedings. For
example, the boards could warn the offending party that
such conduct will not be tolerated in the future, refuse
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to consider a filing by the offending party, deny _the
right to cross-examine or present evidence, dismiss one
or more of the party's contentions,-impose appropriate
sanctions on counsel for a party, or, in severe cases,
dismiss the party from the proceeding. In selecting a
sanction, boards should consider the relative importance
of the unmet obligation, its potential for harm tc other
parties or the orderly conduct of the proceeding, whether
its occurrence is an isolated incident or a part of a
pattern of behavior, the importance of the safety or
environmental concerns raised by the party, and all of
the. circumstances. Boards should attempt to tailor
sanctions to mitigate the harm caused by the failure
of a party to fulfill its obligations and bring about
improved future compliance. At an early state in the
proceeding, a board should make all parties aware of
the Commission's policies in this regard.

Id_. at 454..

In consideration of the foregoing and the record as a whole, it

is this 23rd day of December, 1982

ORDERED

1. That " Licensees' 110 tion to Dismiss Certain Contentions"
insofar as it relates to UCS Contentions 2.1(a) and 2.1(d)
is denied.

2. That Con Edison's Renewed Motion to Dismiss UCS' Contentions
2.1(a) and 2.1(d) is denied.

,

FOR THE AT0f1IC SAFETY Afl0
LICENSING BOARD

.

a- (/ ._ O |-
ames P. Gleason, Chairman

/ ADMINISTRATIVE JUDGE

Bethesda, Maryland
~

December 23, 1982
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