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Dr. Oscar H. Paris " - ["!;]g.jlRVICf-
"

, '' ~Frederick J. Shon

SEME0 DEC 221982
In the Matter of ) ,

)
CONSOLIDATED EDISON COMPANY ) Docket No. 50-247-SP

0F NEW YORK ) 50-286-SP
)

(Indian Point, Unit No. 2) )
)

POWER AUTHORITY OF THE STATE )
0F NEW YORK )

) December 21, 1982
(Indian Point, Unit No. 3) )

MEMORANDUM AND ORDER
(Ruling on Motions Related to Contentions 2.2(b) and 2.2(d))

In this memorandum and order we consider and rule on the several

motions now before us relating to Contentions 2.2(b) and 2.2(d). Rel ated

motions, responses, and replies are dealt with together.

Motion to Dismiss Contention 2.2(b)

Consolidated Edison Company of New York, Inc., and the Power

Authority of the State of New York (Licensees) filed " Licensees' Motion

to Dismiss Certain Contentions" (Motion to Dismiss) on December 1,1982,

requesting, inter alia, that Contention 2.2(b) be dismissed as an issue
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1/
-in controversy in this proceeding.- The NRC Staff supported

the Motion to Dismiss in its "NRC Staff Response to Licensees' Motion to

Dismiss Contention 2.2(b)" (Staff Response) filed December 13, 1982.

Intervenor West Branch Conservation Association (WBCA) objected to the

motion in its response, " West Branch Conservation Association's Reply to

Motion of the Licensees of December 1 to Dismiss Certain Contentions"

(WBCA Response), filed December 4,1982. In addition, WBCA addressed

Contention 2.2(b)'in its pleading dated November 24, 1982, entitled
,

" West Branch Conservation Association's Application for Reinstatement of

Contention 2.2d and West Branch Conservation Association's Objection to

Restatement of 2.2(b)" (WBCA Motion for Reinstatement). Finally,

Licensees requested leave to reply to the WBCA Response in their " Motion

for Leave to File the Attached Reply to West Branch Conservation

Association's Reply [ Sic] to Motion of the Licensees of December 1 to

Dismiss Certain Contentions" (Motion for Leave to Reply) on December 10,
,

1982; the attached reply was entitled " Reply to West Branch Conservation

1/ Contention 2.2(b) was set forth in the Appendix to our November 15,
T982 order as follows:,

The residual risk posed by the Indian Point plants and discussed
under Board Question 1.4 above is great enough to justify remedial
measures to prevent pressure vessel damage by pressurized thermal
shock. The specific measures needed include one or more of the
following:

(i) pressure vessel replacement;
(ii) in situ annealing of the pressure vessel;

(iii) revision of technical specifications to reduce the
probability of pressurized thermal shock;

(iv) use of preheated water for safety injection.
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Association's Reply [ Sic] to Motion of the Licensees of December 1 to

Dismiss Certain Contentions" (Licensees' Reply). We shall address the

Motion for Leave to Reply first.

As grounds for its Motion for Leave to Reply, Licensees argue that

the Board would have received orally the reply the Licensees now seek to

submit in writing had WBCA been available to participate in the

December 3, 1982, conference call. (See our Memorandum and Order ,

I

(Memorializing Rulings of Telephone Conference on December 3,1982)

issued December 8,1982.) We did grant Licensees' request to hold the

conference call, and it was no fault of the Licensees that they were

unable to present their argument orally at that time. Therefore, we are

granting Licensees' Motion for Leave to Reply, and consequently we do

consider Licensees' Reply to the WBCA Response in the discussion which

follows.

Licensees argue, in their Motion to Dismiss, that Contention 2.2(b)

should be dismissed because WBCA informed them on November 23, 1982, that

it would present no witnesses on Contention 2.2(b) and did not consider

itself responsible for that contention. This representation is

consistent with WBCA's statements in the WBCA Motion for Reinstatement;

there WBCA said, "We never defended ' n situ annealing of the pressure

vessels' and have no intention of doing so. We do not wish to revise

' technical specifications to reduce the probability of pressurized

thermal shock.'" But in its WBCA Response, Intervenor says variously of

Contention 2.2(b), "We did not offer to address it as it is now written"

and, "We would like to address . . 2.2(b) if we can be given any
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information . . ." Apparently, WBCA would like to engage in discovery

in an effort to find out exactly what it wishes to do daout this

contention.
'

As the Staff points out in its Staff Response, it is well

established that intervenors in NRC proceedings have certain evidentiary

responsibilities which can be satisfied either by presentation of direct

evidence or by cross-examination. It is clear that W8CA does not intend

to present a direct case on Contention 2.2(b), and it appears that W8CA

has only a very vague idea of.how it could proceed to litigate the

contention by cross-examination. In view of our charge to manage this

proceeding in a focused and efficient manner, we are reluctant to grant

WBCA the fishing license it wants to address this contention. To do so

would deny the Licensees adequate notification of what they must defend

against and would impos.e an unreasonaole burden upon the Licensees. The

Staff has pointed out that W8CA's rights will not be prejudiced if we,

dismiss Contention 2.2(b); WBCA can offer evidence on the risks posed by

pressurized thermal shock under Board Question 1.4 without having to
2/

address the specific issues raised in Contention 2.2(b).-

Considering WBCA's reluctance to litigate the specific issues raised by

our reformulation of Contention 2.2(b), we are dismissing

Contention 2.2(b).

|

2/ Board Question 1.4 reads as follows:

What risk to public health and safety is presented by the Indian
Point plants through a chain of events including pressurized thermal
shock to the reactor pressure vessels?

|
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Motion to Reinstate Contention 2.2(d)

In our Memorandum and Order restating contentions, issued October 1,

1982, we found that litigation of Contention 2..(d) would not make an

important contribution to answering Commission Question 2 and that the

contention failed to meet the two-pronged test established by the
3/

Commission as requisite to contentions under Question 2.- In our

Memorandum and Order fonnulating final contentions, issued November 15,

i1982, we' considered WBCA s- objections to our having dropped

Contention 2.2(d) and concluded that the examples of equipment

malfunction cited by WBCA did not justify our requiring the exhaustive

review which WBCA was demanding. The request for reconsideration was

denied.

Now WBCA has requested, in the WBCA Motion for Reinstatement, that

we allow its witness, Mr. Fleisher, to conduct an inspection of the

plants to search out possible defects, or, in the alternative, that we

reformulate "a new contention that attends to the issues of quality

control as it relates to safety . . ." In " Licensees' Response to

West Branch Conservation Association Application", dated December 9,

1982, the Licensees argue that WBCA has " offer [ed] neither evidence of a

3/ Contentiar, 2.2(d) as set forth in our April 23, 1982, Order reads as
Tollows:

The following additional specific safety measures should be required
as conditions of operation:
(d) A complete review of both plants must be undertaken to
discovery and correct flaws resulting from poor quality control in
construction and operation.

- _ _ . . _ . -_ __ _ ,. ._



_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

.

.

-6-

breakdown of quality assurance during the construction and licensing of

the Indian Point plants, nor a rational rejoinder to the Board's

conclusion that specific quality assurance issues should be handled by

the Commission's Office of Inspection and Enforcement rather than

litigated in this proceeding." We agree. To grant WBCA's request for

reinstatement we would need specific allegations, with adequate bases,

that apply to the Indian Point plants. Rhetorical statements and

questions, such as "We know that unit #2 was built by Westinghouse as a

' turn key' job" and "If the quality control programs are so ' uniquely

qualified' how can Zimmer happen today?", do not provide us with the

necessary factual information about the Indian Point plants. Nor do we

think we can turn WBCA's witness loose to prowl the plants in search of
4/

quality assurance problems.~ Consequently, we must deny WBCA's

request to reinstate Contention 2.2(d).

Upon consideration of the foregoing and the entire record in this

matter, it is this 21st day of December,1982,

ORDr"ED

1. That Licensees' " Motion for Leave to File the Attached Reply to
"

West Branch Conservation Association's Reply [ Sic] to Motion of the

Licensees of December 1 to Dismiss Certain Contentions" is granted.

4/ We remind WBCA that the Commission, in giving its reasons for denying
Tntervenors access to the control rooms at Indian Point earlier in this
proceeding, said, "The Commission has made clear tne importance it
attaches to minimizing the access of nonessential personnel to vital
areas of nuclear facilities." Memorandum dated August 20, 1982.

_ _ _ _ _ _ _ _ _
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2. That " Licensees' Motion to Dismiss Certain Contentions" insofar

as it relates to Contention 2.2(b) is granted.

,
3. Tnat " West Branch Conservation Association's Application for

Reinstatement of Contention 2.2d and West Branch Conservation

Association's Objection to Restatement of 2.2(b)" is anied.

Judge Paris participated in the preparation of this order but was

unavailable to sign it.

THE ATOMIC SAFETY AND
LICENSING BOARD
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