UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of ;
TLLINOIS POWER COMPANY, et al. Docket No. 5C- 461 0L
(Clinton Power Station, Unit 1) )

AFFIDAVIT OF MICHAEL E. WANGLER
CONCERNING CONTENTION V(b)

1, Michael E. Wangler, being duly sworn, do depose and state as
follows:

1. 1 am employed as a health physicist by the United States Nuclear
Regulatory Commission in the Division of Systems Integration, Radiological
Resessment Branch. A copy of my professional qualifications is attached.

2. 1 wrote the section dealing with radiological impacts from
routine operations in the Final Environmental Statement (FES) for the
Clinton Power Station, Unit No. 1.

3. The purpose of my affidavit is to address the matter raised in
Contention V(b) in this proceeding which states:

The effects of the Tow-level radiation to be
released from Clinton Unit 1 has not been ade-
quately assessed ond considered in the following
respects: the residual risks of low-level
radiation which will result from the release o
radionuclides from Clinton Unit 1 have not been,
but should be, adequately assessed and factored
into the NEPA cost-benefit analysis for Clinton
Unit 1.

&, The Staff has assessed and included in its cost-benefit analysis
the incremental risks sssociated with the impacts and dose commitments to
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the public from 1iquid and gaseous releases from Clinton Unit 1. These

incremental risks are those which are attributable solely to the operation

of the plant, over and above the risk associated with natural background

radioactivity and other environmental factors.
Ir Section 5.9.3 and associated Appendices C 8 D of the Clintor

these incremental risks are discussed, Radiation doses

~

d gasecus effluents from Clinton are assessed for the

ing within 50 miles of the plaant. In addition radiation

ous effluents from Clinton are assessed for the rest of

ccmmitments were calculated and presented in

ody doses for the U.S. population are not

-
/

from 1liquid effluents and 27 person-

ation within 50 miles of the

cted to excerd 0.04

: 04 person-rems from

on-rems from gaseous effluents,
to determine the incremental rick of
a the incr
‘\.r‘.] ues of

-rems and 2Z25¢ v"‘.-erL}a‘: cases of all
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)n perscn-rems were used as risk

Low Levels of lonizing

"The Effects on Populations of Exposure to
Radiation" (BEIR 1), Advisory Committee on the Bioloaical Effects of
lonizing Radiations, National Academy of Sciences/National Research
Council, November 1972. A risk estimator is an empirically deter-

mined value for estimating the number of cancers or genetic effects
for a given amount of radiation,
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8. Accordingly, for the U.S. population the estimated number of
expected cancer deaths is 0.004 and the estimated number of genetic
disorders is 0.008 due to annual effluent releases at Clinton Unit 1.
This is the incremental risk over and above the risk associated with
natural background radiation nf 3510 cancer deaths and 6708 genetic
disorders per year,

9, For t jlation within 50 miles of the plant, the incremental
risk resulting om a 1 effluent releases at Clinton Unit 1 is 0.00013
cancer deaths and 0.00025 genetic disorders per year, over and above the

c4.4 qgenetic disorders to be expected as a result
beckground radiation.
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, 1t is concluded that the incremental risk to the public
£

health and safety exposure to radiation released in the normal

~

operation of Cli Unit 1 will be very small. Additionally, because of

J c >

the small risk i ed, it is also concluded that the costs acssociated

-

with th effects will als

ES.

ina affidavit is true

Subscribed and sworn to before me

this /- day of

Notary Public

My commission expires:




Michezel E, Wangler
Professional Qualificaticns
Radiological Assessment Branch

Civision of Systems Integration

My name is Michael E. Wangler, 1 am a health physicist employed by the Radio-
logical Assessment Branch in the Office of Nuclear Reactor Regulation., 1 am
responsible for reviewing and evaluating the radiological impacts on the
environment from proposed and existing nuclear power plants,

I received a B.A, degree in Physics from University of Dallas in 1869, and 2
M.S. degree in physics from University of Massachusetts at Anherst in 1971,

I have had over 10 years of professional experience in health physics. From
1871 to 1973 I was employed as a technical assistant to the Radiation Safety -
officer at the University of Massachusetts at Amherst where my principal duty
was to ensure that the campus radioicsotope users complied with University and
federal standards for radiation safety. In that capacity 1 performed routine
surveys of user facilities and conducted periodic training sessions for users.
In addition, I monitcréd environmental radiation in and evaluated the impact
on the environs near the Vermont Yankee reactor site at Vernon, VI. -

For\the period 1973 to 1579 I was employed as a Radiological KHealth Specialist
for’ the New York State Department of Health. My principal duties were in the
radiation equipment control program where 1 investigcted radiation exposure to
workers and the public, consulted with county health organizations in radiclo-
gical health matters, and inspected facilities using radiation egquipment and
radicactive materials. '

In 1979 I accepted a position with the U.S. Nuclear Regulatory Commission in
the Office of Standards Development where my principal duties included deve-
loping rules and guides in the safe handling and use of medical, industrial,
and consumer products, and managing technical contrarts and perfoiming risk

" analyses in these areas., In January of 1982 I joined the staff of the Radio-
logical Assessment Branch where I have had resporisibilities in dose assessment
calculations, analysis of radiological impacts ot both operating and proposed
nuclear power plants on ‘the environment, assessment of radiation exposure con-
sequences of accidents at operating reactors, and development of a dose assess-
ment system for radiological emergency conditions. '

1 am a member of the Kealth Physics Society.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND “ICENSING BOARD -

Sheldon J. Wolfe, Esq., Chairman
Dr. Paul W. Furdom
Freoerick J. Shon

in the Matter of Docket Nos. STN 50 556

STN 50-557
PUBLIC SERVICE COMPANY

OF OKLAHOMA
ASSOCIATED ELECTRIC

COOPERATIVE, INC.
WESTERN FARMERS ELECTRIC

COOPERATIVE, INC.
(Black Fox Station, Units 1 and 2) July 24,1978

Upon consideration of relevant environmental and site suitability i1ssucs,
1

rd authorizes the Director ar Reactor Regulation
ted work authorizat r the subject units, subject to certain

LIMITED WORK AUTHORIZATION: REQUIRED DETERMINATIONS

Applicants are not required to have every pern n hand beforc a
Limited Work Authorization

ATOMIC ENVRGY ACT. APPENDIX |
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NEPA: RULE OF REASON

The National Environmental Policy
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LBP-78.26 reason’’ after taking a “hard look’ at potential environmental impacts
(Sierra Club v. Morton, 458 F.2d 827, 834, B38 (D.C. Cir. 1972)). But an
agenc) need not have complete information on al! issucs before proceeding
(Alaska v Andrus, 11 ERC 1321, 1327 (D.C. Cir. 1978)).

o

9""1‘-’& b

LA

NEPA: CONSIDERATION OF ALTERNATIVES

Unless a proposed nuclear unit has environmental disadvantages when
compared to alicrnatives, differences in financial cost are of little concern.
Consumers Power Compan) (Midland Plant, Units | and 2), ALAB-458,7

NRC 155 (1978)
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@os. STN 50-556 TECHNICAL ISSUES DISCL SSED: Site suitability, seismic design

STN 50-557 criteria; probability of postulated barge explosion in river; transportation
of nuclear material; capacity factor and plant lifetime; construction effects;
~ndenser cooling system effects; effects of spoils from dredging on river
release of radioactive

WX
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CC
during flood conditions; air quality;, radon 222;
-ials in effluents to unrestricted areas, pop ilation hcalth surveys;

oA

al and bioaccrmulation monitoring; occupanior al radiation ex-
need for power; altern2tives; efficiency of utilization of uranium

July 24,1978 fuel: uranium availabil.ty and fuel costs

PARTIAL INITIAL DECISION
AUTHORIZING LIMITED WORK AUTHORIZATION®
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Michael |. Miller, Esq., and Paul M. Murphy, Esq., of
ERMINATIONS <ham. Lincoln & Beale, One First National Plaza, Suite
X), Chicago, Illinois 60603 and Charles Crane, Esq.,
Services Company of Oklahoma, for the Ap-
ints. Public Service Company of Oklahoma,
ciated Electric Cooperative, Inc., and Western
“lectric Cooperative, Inc
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Andrew T. Dalton, Jr., Esq., 1437 South Main Street,
Tulsa. Oklahoma 74119 for the Intervenors, liene
Younghein, Lawrence Burrell, and Citizens' Action for
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L Dow Davis, Esq., and William Paton, Esq., Office of
cutive Legal Director, U. §. Nuclear Regulatory

on. Washington, D.C. 20555
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process is one in which uranium is
nd brought to the surfaccas a solution.
, and radon emissions from the mining
Wwilde, Tr. 3810-3811, 3858-3859).
don impacts, wc note that

leaching (Tr. at 4144-4145). This
leached directly from the ore body a
Thus no large 1ailings pile is created
and milling phases are greatly reduced (
While this is a practice that may reduce the ra
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'i“ii €3 the present commitment COVErs only about ten percent of the lifetime fuel
%". JaEy v requirement for Black Fox (Zink, Tr. 4146), and accordingly we cannot give
:BSS ? the information any great weight in this decision.
% 1% < ~ 125. After careful consideration of all the evidence, we find that the™
0. yLY L environmental impact of radon-222 emissions is negligibly small and has no
‘f&'l'::i:’ effect on the environmental cost-benefit balance. Further, we scc no reason
i - *3 to belicve that consideration of radon-222 would change the conclusions in
o 2 " 2% the FES (Staff Ex 1) to the effect that the adverse health effccts of an alier- \
.z Laa _‘",‘; ‘A native coal-fired piant would be greater than those of the proposed nuclear L
s »oOT o .
oy, e siation. 5
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slasl TS A e 2. Somatic and Genetic Effects "
Coniention 36:
4

‘i". L ¢ Y Intervenors contend that the Applicants and Regulatory Staff have not

R ‘;: I - :’Q. adequately assessed the somatic and genetic effects of the low level
\_.; g_{; M & s 2 ¥ zaseous and liquid radioactive discharges which will result from the nor- :
o e S \:;..: mz’ operation of Black Fox ] and 2 on humans, including but not :
SR 'f'*;,’_;_.':. lim‘ted 1o, persons engaged in shipping operations on the McClellan- .
. -t Kerr Navigation Channel, as well as the plants, fish, waterfowl, and >
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wildlife.

126. Applicants have argued in several sbmissions that this contention
llenge to 10 CFR Part 50, Appendin 1 (Apphi- v

constitutes an inadmissible chal
cants’ Motion for Suminary Disposition on the Pleadings (Environmental);

Applicants’ Proposed Findings; Applicants’ Brief in Support of Proposed
Findings). Their position is that once compliance with Appendix 1 is
established, this Board, in making its cost-benefit analysis, is precluded
from considering somatic and genctic effects of radioactive discharges be-
cause the Environmental Impact Siatement that accompanicd RM 50-2
(the rulemaking hearing that produced Appendix 1) looked intp these ef-
fects and established them for all time. They also argue that the follow-
ing decisions of the Commission and the Appeal Board preclude our con-
sideration of these effects and limit our consideration of residual environ-
mental impacts 1o consideration of the radiological doses themselves, re-
gardless of whether later data may show some change in the health effects
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which uranium is
urface as a solution.
ons from the mining
10-3811, 3858-3859).
pacts, we note that
1 of the lifetime fuel
ingly we cannot give

ce, we find that the
ibly small and has no
ner, we see no reason
ge the conclusions in
Ith effects of an alter-
the proposed nuclear

latory Staff have not
ects of the low level
il! result from the nor-
ns, including but not
ns on the McClellan-
fish, waterfowl, and

ns that this contention
50, Appendix 1 (Appli-
ings (Env ironmental);
Support of Proposed
with Appendix 1 is
analysis, is precluded
ioactive discharges be-
ccompanied RM 50-2
) looked intp these ef-
argue that the follow-
oard preclude our con-
on of residual environ-
1 doses themselves, re-
,ge in the health effects

of those doses—Maine Yankee Atomic
Atomic Power Station), ALAB-161, 6 A
on other grounds, CL1-74-2, 7 AEC 2 (1974); Ju

Power Company (Maine Yankee
EC 1003, 1012 (1973), remanded
rther statement of Appeal

Board views, ALAB-175, 7 AEC 62 (174), aff'd sub. nom. Citizens for

Safe Power V. NRC, 524 F.24 129
Valiey Authority (Hartsville Nuclear

§2(1977).

127. The Staff ha
rantamount to full consideration ©
radioactive discharges from the plant.

128. We denied Applicants’ Motion f
reasons set forth in our O:der of July 20, 1
read the cases currently cited and see n
ing. In the Hartsville case, in fact, we n
where a coal plant would be a via
risk of diseases and genetic efiects is
peal Board suggest that the existence ©

these effects.

129. Intervenors presented Dr.
The Staff presented Dr.
fol. Tr. 1022). Applicants presented Dr.

seq.).

130. There was no dispute over t
comply with Appendix | to 10 CFR
have any opinion contradicting the technique use
rates for radionuclides, transport of radionuclides,
nuclides emitted by the plant. The chief disag
witness and the Intervenors’ witness centere

o reason to

1, 1301 (D.C. Cir. 1975); Tennessee
Plant), ALAB-367, 5 NRC 92, 103, n.

s asserted that compliance with Appendix 1 is not
f the genetic and somatic effects of

or Summary Disposition for the
977, 6 NRC 167 (1977). We have
disturb our previous rul-
ote that the Appeal Board said that,
ble alternative, an explicit statement of the
“imperative.”” Nowhere did the Ap-
f Appendix | precludes ieview of

Rosalic Bertell (Intervenors’ Exhibit 1).

Marvin Goldman (written testimony, pp. 1-10,

expecied from the doses which were predicted (

131. Dr. Goldman assesse¢
from Black Fox in terms of the incre
ground and the possibility of an alter
with statistics applicable to the one mi
50 miles of the plant (Goldman, p.
about 1,704 cancer deaths per year capecic
rent estimates of cancers caused by ra
mately 100,000 man-rem'* per year whic
natural background radiation is responsible for abou
and that Black Fox, which he assumed would add about 2"

F s a definition of *‘man-rem’’ see footnote 2 10 Summary T
the FES suggests the value for the population dos

""The Board notes that

-
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R e,

G. Hoyt Whipple (Tr. 1218, et

he fact that the Black Fox Station will
Part 50. Nor did Intervenors’ witness

d to estimate emission
or doses due to radio-

reement between the Staff’s
d about the health effects
Bertell, Tr. 820, 821).

d the somatic effects of proposed releases
ase over natural radioactive back-
ed cancer rate as a result. He dealt
llion people who reside within about
3). He noted that there would be
d in this population, that cur-
diation would suggest the approxi-
h this population receives from the

{ ten of these deaths,
man-rem 1o this

able S4, 10 CFR Part $1
e within SO miles
(Connnued on next page. )
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burden, would result in about 0.0002 additional dcaths, thus yielding a total
of 1704.0002 (Goldman, p. 4). He also stated that recent data lcad him to
believe that even this estimatc is too high (Goldman, pp. 4, 5).

132. Dr. Bertell testified that the diseases associated with exposures (0
jonizing radiation were discases associated with old age and lowcered im-
munocompetency, that this affected the ability of an exposed person 10
cope with other environmental hazards, and that the effects of ionizing™
radiation can be statistically accounted for by an upw ard shift in age pro-__
portiunal to exposure (Intervenors: Exhibit 1 at p. 8). She made no quanti-
tative estimates of the increase in cancer incidence due to Black Fox Station
effluents. but did append to her testimony two tables prepared by others
purporting to show that accepted estimates of risk for given radiation levels
were low, perhaps by a factor o: more than ten (Intervenors’ Exhibit 1 at p.7)
Her own work, primarily a statistical analysis of epidemiological data,
ooested to her that there might be a small group of very radiation-

S
sensitive people, and that, for very low doses, the effects might be much
larger than would be assumed by extrapolation from high dose levels (Tr.
23-829). Again she gave nc quanuitative values for this increase. We note,
however, that when pressed for quanatative esiimales a id led through such
a calculation under cross-cxamination, she agreed to values that were, if
vhtly smaller than those computed by the Staff’s witness for

lated mortality due to Black Fox (Tr. 852 853, 858-859).

Dr. Whipple, testificd that the risk cocfficients
used in Dr. Goldman's analysis were such as 10 overestimate the adverse ef-
fects caused by the plant (Tr. 1221). He alleged that these effects would be

"/‘.‘ LS

CUrLE Ty e
:
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L)

so small that to detect them in a systematized statistical survey of popula-

tion health would require that one study the health records over tl ousands

of years (Tr. 1225)
i 41

134. The Board has considered all the testimony presented and the quali-
fications of the witnesses. Dr. Goldman is Director of the Radiobiology
Laboratory of the University of California at Davis; Dr Whipple is a Pro-
fessor of Radiological Health at the University of Michigan Dr. Bertell's
in mathematics, and although without formal medical qual fica-

s 4

“‘in a medical community' (Tr. 818). She appears nol

» familiar with nuclecar reactors and their effluents (Tr. 768, 770, 8§84)

% \:'
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Dr. Bertell's views scem, at present, so unquantified as 1o be of

imited use in constructing a cost-benefit analy<is, an hen quantification
attempted, her views do not seem 10 yield data that suggest the other

itnesses’ estimates are far too small
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135. We have also considered the absolute size of the estimated effects
Even were the estimates 100 low by a factor of ten or morc, as the tables in
Dr. Bertell’s tesimony might be taken 10 imply, the somatic effects would
be miniscule Health effects would not only be an indistinguishably small
fraction of those occurrng W ithout the plant, they would be a small fraction
of those anticipated from the coal aliernative (¢f FES Tablec 9 12 at 9-15)
We see no reason 10 believe that these effects tip the environmental balance
against the plant, or that they would support selection of a coal alternative.

136. The Staff’s witness, Dr. Goldman, assessed the genetic effects of
radioeffluents {from Black Fox. He computed that, at Appendix 1 limits, the
normal mutation rate of §2,000 per miilion live births would be raised 10
52,006 (Goldman, p 7) in the first generation He also calculated the risk
of genetic effects on plant personnel, who, the Staff calculates, may receive
as much as $00 man-rem per year at each unit (FES at p. 5-21). He assumed
that the 1,000 man-rem 1s a total body dose and that only one parent is O¢-

yally exposed. He fc und that the genetic frequency w ould be raised
ntaneous effects by one on¢ thousandth (Goldman, pp. 7, g)

Bertell asserted that there existed an increased risk of certain

offspring of persons who had x-ray exposure (Tr. 829, 830)

h exposure was enough 1o deliver several tens of millirads to bone

ted that this genetic effect would cause this

on (Tr. 829)

8£30) She asss

in *‘a small one percent’’ of the next general
er attempt to quantify the risk

Bertell and
differ in theory the practical effect of their difference 1s
Goldman's

matic effects, we observe that, while Dr
assessment of expertise must weigh in Dr

¢ 5 reason why the genetic effects anticipa
nst Black Fox either in the environm ental
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Cite as 10 NRC 775 (1979) ALAB-573

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salzman, Cha.rman
Dr. W. Reed Johnson!

In the Matler of

PUBLIC SERVICE COMPANY Dockel Nos. STN-50-556
OF OKLAHOMA, et al. STN 50-557

(Black Fox Station,
Units 1 and 2) December 7, 1979

The Appeal Board affirms the Licensing Board's decision in LBP-78-26, 8
NRC 102 (1978), modified LBP-78-28, 8 NRC 281 (1978), authornzing the

jance of a limited work authorization (except for a retained

ssue involving
1tal effects of radon emissions attributable to the mining and

m fuel for nuclear power reactors). The Appeal Board (1)

n the question of the role of Appendix 110 10 CFR

ing proceedings; and (2) directs the staff toapprise

the Commission whether it belicves “Class 9™ accidents should be considered

nth

Part SO in) vidual hicens

§ Cast

LWA: REQUIRED DETERMINATIONS

Before an LWA may be authorized, a licensing board must first determine
whether there has been compliance with the requirements of scction
02(2)(A), (C), and (E) of NEPA. 10 CFR 50.10(e)(2) and 51.52 (cX1)

NEPA: RULE OF REASON

102 of NEPA requires that agenc
s of their
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834 (D C. Cir
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znges in the form of
ere “very significant,”
] were erroneous™ and
2nors do not elucidate
rd references.*” Weare
= of their arguments

.. Unitsland 2) CLI-78-1,7
NRC, 582 F 24 87,93 (Ist
$(D.C Cir 1975). Ecology

‘). ALAB479 7 NRC 774

1 Why* Ass'nv. Burns, 372
), and Sierre Clubv. Lynn,

*rocedure impose similar
‘v (Midland Plant, Unuts |
and Gas Company. (Hope
sing Commussion bnefing
Cir. 1971) (discussing the

intelligently. Disregarding similarly vague contentions in an appcllant’s brief,
the Court of Appeals for the Seventh Circuit cogently observed that “[i}t is
impossible for a [tribunal] to consider general allcgations such as these.”
United States Steel Corp. v. Train, supra, 556 F.2d at 837.4* We have no
choice but to follow that course here. Because inadequate briefing has made
their arguments “impossible of resolution,” we dismiss intervenors’ excep-
tions on this point.

6. Health Effects of Low Level Emissions. Light-water<ooled nuclear
power reacters like Black Fox must be designed and built so that during
normal operation the release of radioactive effluents is “as low as is reasonably
achievable.” 10 CFR 50.34a. That standaid is explained and quantified in
Commission guideiines published as Apperdix 1 to 10 CFR Pan 50.¢
Applicat.ons to construct a plant of this type must describe the equipment te
be installed to control radioactive effluents and identify the design objectives
and the means .0 be emnloyed 1o meet the standards. /bid Inacdition, s2ction
1 of Appendix 1 provides that nuclear power reactor “{dJesign obiectives and
limiiing conditions for opcration conforming to the guidelines of this
Appendix shal! be deemed a conclusive showing of compliance with the “as
low as1s reasonzhly achisvable’ requiremenis of 1I0CFR 50.34a .. .." Where it
applies, Appendix 1 15 a binding Commission regulation notwithstanding its
denomination as an appenuix.%®

(a) In the hearing below. intervenors challenged the representation that

lack Fox would comply with the requirements of Appendix 1 (Contention
11). Intervenors also asserted that neither the applicants nor the staff had
adequately assessed the somatic and genetic effects of low-level gaseous and
liquid radioactive discharges expected to be emitted during normal operation
of the nuclear plant (Contention 36).

With the staff's backing, the applicants moved for summary disposition of
Contention 1. The motion was supported with affidavits evidencing
compliance with Appendix 1.3' The Board granted it on the ground that
intervenors’ response failed to raise a genuine issue of material fact for trial on
this contention.?

Applicants also sought summary disposition of Contention 36. They
pointed out that the Commission itself had determined the somatic and

% Accord, Duke Power Company (Catawba Station, Units 1 and 2), ALAB-355, 4 NRC 397,
413-14 (1976) and cases there cited

# Hereinafier cited as Appendix |

% Rulemaking Hearing (Docket No. RM-50-2), CL1-75-5, 1| NRC 277, 328 (1975)

3 Commussion Rules of Practice governing motions for summary disposition, 10 CFR
Section 2749, are modelied on Rule 56 of the Federal Rules of Civil Procedure (summary
judgment)

2 LBP-77-46, 6 NRC 167, 168-69 (1977) (rulings on summary disposition motions)
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genctic consequences of low-level emissions in the ru
led to its promulgation of Appendix 1.9 From this pr
once compliance with that Appendix had been de
remained to litigate the nature and extent of heal

emissions at those levels. The applicants acknowledged that the impact of _
anticipated health effects must be factored into the NEPA cost/benefit
balance for the plant. However, they insisted that the Commission’s
determinations should be uscd for that purpose. The applicantstold the Board™
that those determinations form an integral part of Appendix I and that the
proposed reconsideration of them would challenge the validity of the
Appendix in violation of 10 CFR 2.758(a). the rule prohibiting attacks on
Commission regulations in individual lice

nsing proceedings.
The other parties pposed apphicants’ motion for summary disposition of

Contention 36 as resting on a misconception of Appen
Board agreed and denied the motion.’® Instead, it h
evidence and

emaking procceding that
emise they reasoncd thay
monsirated, no occasion
th effects resulting from

)

A
’

Vvigdm Ped
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made its own determination of the health
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consequences of routine low-leve! emissions. F

inding those releases so small
that any adverse health effects (if detectable at all) wo

uld be miniscule and
substantially less than would be ¢

reated by the alterna‘ive of a coa!-fired
Of comparable size, the Board concluded that these health effects would not
“weigh strongly against Black Fox either in the environmental b

I balance orin
ompanson with alternatives.” 8 NRC at 147

plant

rulings on both
' respect to Contention Il (compliance with Appendix 1),
nly devoted 1o a gencralized discussion of the legal standards

hcable to summary disposition motions. But intervenors do no
the Board departed from those standards. Neither do they
uggesting the existence of a genuine issue of matenal f
have caused the Board to deny the motion.% As
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€ea

ings, there is no occasion to conduc
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d in judicial
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Iving initial licensing
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rulemaking proceeding that
is premise they reasoned that
demonstrated, no occasion
health effects resulting from
,owledged that the impact of
into the NEPA cost/benefit
ed that the Commission's
The applicantstold the Board
rt of Appendix 1and that the
sallenge the validity of the
« rule prohibiting attacks on
g procecdings.®
yn for summary disposition of
»f Appendix 1. The Licensing
:ad, it heard witnesses, took
he health and environmental
inding those releases so small
t all) would be miniscule and
Jternative of a coal-fired plant
these health effects would not
= environmental balance or in
147.
ag Board's rulings on both
ompliance with Appendix I),
scussion of the legal standards
jut intervenors do not specify
ds. Neither do they point to
ae issue of material fact that
qe¢ motion % As in judicial
trial in these circumstances.’

rule or regulation of the Commission,
1sing and regulation of production and
way of discovery, proof, argument or
utial beensing

s were insufficient hecause base.” nly
irom examining those documents that
stated therein™ as contemplated by the

ur own initiative for comphance with
T:'shed

Summary disposition of the contention was therefore app! opriate.3
Intervenors make even less of an attempt to persuade us that the Licensing
Board erred in ruling that the health effects of routine emissions would be
negligible. The decision below explains the basis for that ruling at some
length. Intervenors’s exceptions challenge virtually all the Board’s findings on
the point. Nevertheless, here, as elsewhere, they simply fail 1o “flesh out the
bare bones of their exceptions™ with information and discussion adcquate 10
allow an intelligent disposition of their arguments.** Notwithstanding the lack™

of assistance from intervenors, we have explored the basis for these findings

on our own initiative. For purposes of deciding this appeal, we think ir"
sufficient 1o state that the findings reflect the record mads before the Board
and we perceive no reasons1o disturb its conclusions based upon that record.

{c) As we noted, the Licensing Board disagreed with the applicants’
interpretation of Appendix 1 and made a de novo determination of the health
effects of low level emissions—albeit reachinga resultinthe applicants’ favor.
The applicants, however, were not satisfied; they would prefer to have the
point resolved on their own theory. Applicants herefore eacepted to the
ruling in order to scek cur review not of the result but of the rationale
employed in reaching i

The intervenors responded, “The short answer 10 Applicants’ position s
{hat, having won the ultimate issue, they are not an aggriey ¢d party.” The staff
agrees with the intervenors that the applicants as the prevailing party may not
appeal from a ruling in their favor, citing, inter alia, our decision in Public
Service Company of Indiana (Marble Hill Station, Units 1and 2), ALAB459,
7 NRC 179, 202 (1978).

It is correct that parties satisfied with the result on an jscue may not
themselves appeal. Butif the other side appeals they are free todefend a result
in their favor on any ground presented in the record, including one rejected

\ow Consumers Power Company (Midland Plant, Units 1 and 2), ALAB-
282, 2 NRC 9, 10 fn. | (1975), Niagara Mohawk Power Corp. (Nine Mile
Station, Unit 2), ALAB-264 1 NRC 347, 357 (1979). The role of Appcndixl

e e

3 Intervenors also object 10 the Licensing Board's summary disposiion of a number of other
unspecified contentions We affirm the Board's actions for the same reasans we have approve its
disposition of Contention I

# See. Consumers Power Compan) (Midland Plant, Units 1and 2). ALLAB-270, 1 NRC 473,
475 (1975) By way of illustration. the Board found the health effects of low level emissions from
normal operation of Black Fox 1o amount 10 no more than “an indis! inguishably small fraction of
those occurring without the plant = The finding was made in t'c course of an exiensive
exploration of the subject with appropriate ciations to the record, including tesimony of two
indisputably qualified medical rad 2= iologists with broad research expencnce in thisarea ENRC
145-147 Inthe face of this.inteners s ,ssert without supporting references ot further clucdation
that {1 Jhere is ample evidence tha . w levels of radiation cause and conts ihute 1o adverse health
effects now and for future gencrations = (Briefat 38-39) An ipse dixiris no wibstitute for reasoned
discourse based on the record of the case.
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was litigated in this case and the intenvenors as well as the applicants excepted
to the Licensing Board's decision on the effects of routine low-level emissions.
The applicants consequently may defend the result by rencwing on appeal

" their arguments about the intendment of Appendix 1.
We therefore may reach the question and Dr. Johnson would do so. For
reasons explained in his concurring opinion (pp. 808 fJ. infra), he would
- basically adopt the applicants’ interpretation of Appendix 1. Mr. Salzman,
y however, is not of like mind. Without rehearsing all the counter arguments
> here, he notes that the staff marshalled substantial rcasons why the Appendix
1 guidelines should not be understood to bar the litigation in individual
licensing cases of the anticipated health effects of routine cmissions. Because
an aliernate ground of decision requires affirmance of the ruling below on this
point in any event (see pp.788-789 supra). it is unnecessary to construe
Appendix | ia this appeal;, Mr. Salzman believes it the wiser course to refrain

from doing so.

The Appendix | issue accordingly is not decided by this Board. However,
whether to proceed by goneric rule applicable toall power reactors orto allow
casc-by-case adjudication of the health effects of routine low-level emissions is
a policy judgment.® In our vicw, it is a significant one for the conduct of future
procezdings and one that wil undoubtedly recur unless it is authoritatively
resolved. These circumstances make its certification in order under 10 CFR
2.785(d))*' and we submit the following question to the Commission:

Where routine radioactive emissions from a nuclcar power plant will
be kept ‘aslow asis reasonably achievable® in accordance with Appendix I,
; 1s litigation of the health effects of those emissions in an adjudicatory
proceeding involving initial licensing barred by 10 CFR 2.758 as an

impermissible attack on Commission regulations??

7. Consideration of “Class 9 Accidents.

With our permission,** intervenors filed a supplemental brief raising as an
Y , additional ground for reversal the Licensing Board's failure to consider the

% Cf. Offshore Power Systems(Floating Nuclear Plants), CL1-79-9, IONRC 260 (September
14199

* 10 CFR 2 785(d) provides that an “Appeal Board may. either in its discretion or on direction
of the Commission, certify to the Commission for its determination major or nove! questions of
policy, law or procedure ™ See. Off \hore Power Sysiems(Floating Nuclear Plants), AL AB-500, 8
NRC 323, 324-25 (1978). on certification, CLI-79-9, 10 NRC 257 (sec fn 60, supra)

% 10 CFR 2.758(a) provides in pertinent part that, witheaceptions notapplicable to this case,
“any rule or regulation of the Commussion, or any provision thereof, issued in its program for the
hicensing and regulation of production and utilization facilities . .  shall not he subject to attach by
way of discovery, proof argument. or other means in an adjudicatory proceeding involving
imitial licensing subject Lo this subpart ...~ Appendix 1is a binding Commission regulation where
it apples. See fn. 50, supra
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Cite as 12 NRC 264 (1980) CLI-80-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS

John F. Ahearne, Chairman
Victor Gllinsky
Joseph M. Hendrle
Peter A. Bradford

in the Matter of Docke! No. 50-556
50-557

PUBLIC SERVICE COMPANY OF
OKLAHOMA
(Black Fox Station, Units 1
and 2) September 22, 1980

L T e

-

—

Upon consideration of a certified question raised in ALAB-573, 10 NRC
775, 790 (1979), the Commussion holds that the health efTects associated
with routine radioactive emissions from a nuclear power plant in compli-
ance with the design objectives of 10 CFR Part 50, Appendix I may be
:

tigated in individual licensing proceedings

ek B
~ w4

i s L A
. e

NEPA: AGENCY RESPONSIBILITIES

The National Environmental Policy Act, which mandates that fedcral
agencies study the environmental consequences of major federal actions 1o

the fullest extent possible, 1s an essential element of an agency’s decision-

!
i
!
4
$
i
:
B

-
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making process. It “places upon an agency the ob tion to consider every

por
significant aspect of the environmental 1m { a

il "

pr ¢ed acuon
PrYg
Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 553 (1978)

3

b RN

NEPA: ENVIRONMENTAL IMPACT STATEMENT

PSR SRR L T —

I
NEPA does not simply accompany an agency recommendat for action

The environmental impact statement required Section 102(2)XC) of
ydation fi
in the sense of having some independent significance in isolation from the

deliberative process, rather, 1t is an integral part of th “ommission's

o e . . A o
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90) CLI-80-31

Docket No. 50-556
50-557

Seplember 22, 1980

.ised in ALAB-573, 10 NRC
he health effects associated
lear power plant in compli-
art 50, Appendix I may be

‘hich mandates that federal
s of major federal actions to
=nt of an agency’s decision-
obligation to consider every
act of a proposed action.”
C, 435 US. 519, 553 (1978).

TEMENT

red by Secticn 1022%C) of
recommendation for action
ficance in 1solation from the

part of the Commussion’s

TRL

decision and forms a vital part of the decisional record, such that in #
licersing proceeding, the agency’s decision would be fundamentally Nlawec
without it. Calvert Cliffs’ Coordinating Committee, Inc. v. AEC, 449 F.2d
1109 (D.C. Cir. 1971).

RULES OF PRACTICE: OFFICIAL NOTICE (RECORD OF
RULEMAKING)

Licensing Boards may take official notice of the environmental record
compiled in the 10 CFR Part 50, Appendix 1 rulemaking in reaching
conclusions ‘as 1o the health effects from releascs within Appendix 1, but
compliance with that Appendix does not conclusively establish the
insignificance of the associated health efTects.

TECHNICAL ISSUES DISCUSSED:

Radioactivity releases; as low as reasonably achievable (ALARA); 10
CFR Part 50, Appendix 1. )

MEMORANDUM ON CERTIFIED QUESTION

The Atomic Safety and Licensing Appeal Board in ALAB-573 certified
10 the Commission for its consideration the question:

Wheére routine radioactive emissions from a nuclear power plant will be kept
“as low as is reasonably achievable™ in accordance with 10 CFR Pant 50,
App. 1, is litigation of the health efTects of those emissions in an adjudicatory
proceeding involving initial licensing barred by 10 CFR 2758 as an
impermissible attack on Commussion regulations? Public Service Company of
Ohlahoma (Black Fox Station, Units | and 2), ALAB-575, 10 NRC 775, 790
(1979).

On February 21, 1980, the Commission accepted the certified question
because it raised important legal and policy considerations with respect 1o
every NRC adjudication. The parties 1o the proc ceding were directed 10 file
written views on the question. The Commission has before it the views of
the NRC staff, the Public Service Company of Oklahoma, the Intennenors,
and the Texas Utihties Generating Company, which was permitted to file a
bricf amicus curiae. ' The matter before the Commission essentially involves

"The views of the participants are contained in the following dowuments:
NRC Staff Bref on Certified Appendix | Issue (Apr. 7, 1980) [hereinafier Staff Bnef).
Memorandum Setting Forth the Views of Public Service Company of Oklahoma, et al,
on the Question Cerufied in ALAB-573 (Apr. 7, 19R0) [hereinafler Public Service
Company Memorandum];
FOOTNOTE CONTINUED ON NEXT PAGE
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a determination whether, in pronmlgnlmg 10 CFR Part 50, Appendix 1, the
Commission intended that if a utility complies with the design ohjectives for
efMuent systems as described by that rule. the health efTects of emissions
from plants in compliance should be deemed insignificant for purposes of
striking the environmental cost-benefit analysis If the Commissiop-id so
intend, then it now -must determine whether such compliar may
nevertheless be subject to adjudication or whether adjudication shauld be
barred as an lmpcrmumb‘.c attack on the rule under 10 CFR 2.758. -
Resolution of this question, thus, requires identification of the Commus-
sion's intent regarding the promulgation of Appendix 1 apd a policy
judgment about the continuing validity of an environmental record
com;*:“cd seven years ago As described more fully below, the Commussion
holds that the environmental health efTects assoc jated with comphance with
Appendix I design objectives for efMuent releases may be h “Jltd n

licensing proc eedings
E g

1. Backyround

In 1975, the €
to quanufy desigr objectives and hmiting ¢« nditions for operation for the

ommission concluded a rulemaking ;\.v\xcc\‘.mg intended

release of radiocactive material in hight-water cooled nuclear power reactor

nt

efMuents? In th p.’»‘\ccd ng (hereinafter referred to as the Appcndx\ I
rulemaking proc eeding) the Commussion adwr(c‘d quantitative gu delhines to
assure compliance with the “as low as p:‘umablr" (ALAP) requirements of
10 CFR 50.34a and ng design objectives or, and

establishing himiting <« nditions for operalx water-cooled power
s

reactors limit radiation doses or dose commitments to individuals n

unrestncted areas from (a) hiquid eMuents, (b) gaseous eMuents, and (¢)
radioactive iodine and parh(u‘..uc emissions, and by (2) imposing a

quirement that radwaste systems include all items of reasonably demon-
strated technology that, with a favorable cost-benefit ratio, can efTect a

FOOTNOTE CONTINI ED FROM PREVIOL S PAGE
Statement of Interven \(Amc"‘*‘(c"r,‘lw,r Relaung 1
(Apr. 1, 198 he einafer Intervenors’ Statement) Intervenors
Lawrence Burrell, and Ciuzens AT Safe Ene g‘..( ASE)
Brief Amicws Curige of Texas Ut es Generaung Company of ' o4 lssue (Apr. 7
1954 herenaflter Brnel Amicws Curiare ;Y}vf Commus: n mvited srucipalion amucws
curige 1n this review, only Texas Uthives re ponded
CSpe In re Rulemaking MHearing Numencal Guides for Design Obyex ¢ n imiting
Conditions for Operauon to Meet Lhe Crnienon “As Low As Pra ) r Radioacuve
Material in Light Water-Cooled Nuclear Power Reactor EfMuents | 277,278
(1975). In its decision, the Commission repx ried that in the future it ar de
low as is reasonably schievabie’ (ALARA) for “as low as prac ¢ (ALAP) The
Commission noted that this change in lermin Nogy w uld not the 1 encal values

established for 10 CFR %0, Appendix | 1d w1 280-8B1




reduction in the radiation dose to the general population.™ In re Rulemaking
Hearing, Numerical Guides for Design Objectives and Limuting Conditions
for Operation to Meet the Criterion “As Low As Practicable™ for
Radioactive Material in Light-Water-Cooled Nuclear Power Reactor
EfMuents, CL1-75-5, 1 NRC 277 (1975). At that time the Commission also
ler such compliance may proposed “to conduct a rulemaking hearing to establish appropnate
Bher adindication should be monetary values for the worth of reduction of radiation doses to the
31 10 CFR 2.758. ' population.” Jd ¥ These determinations concluded almost five ycars of
consideration of these issues by the Commission.

On December 3, 1970, the Commission published 10 CFR 50.34a and
50.36a, which specified design and operating requirements for nuclear
power reactors 10 keep levels of radioactivity in effluents “as low as
practicable™ See 35 FR 16385. Although these new sections provided
“qualitative guidance,” they did not establish numencal criteria for
ascertaining when design objectives and operations met the Commuission's
requirements. At that time, the Commission poted the desirability of
developing more specific guidelines With the promulgation of the Appen-
dix 1 guidelines, the Commission set forth criteria which, if met, provided

1S1g ificant for purposes of
If the Commission did so

——
R R—— ——— . ——

s — ————— ——— "

d-ntification of the Commus-
Appendix | apd a policy
an environmental record
ally below, the Comimission

siated with compl

@ pony
-—

ance witl

icases may be litigated in

. ——

-—-

waking proceeding intended
tions for operation for the
led nuclear power reactor
¥:rred to as the Appendix |
d quanutative gu delines to
ie” (ALAP) requirements ¢

design objectives for, and

pe

an acceptable method of meeting the ALAP requirement
The proposed amendment to consider whether to add Appendix 1 to the
Commission’s regulations was published by the Commussion for public
comment on June 9, 1971. 36 FR 11113. A public rulemaking hearing on
the proposed amendment began on January 20, 1972 before a three-
member Heaning Board. See 36 FR 22775 (November 30, 1971). The major
rtcipants included the Commission's regulatory stafl, a consohidated

f, hight-water-cooled power lity group, the Consolidated National Intervenors, the General Electne
mitments to individuals 1n rporation, and the State of Minnesota. In addition, 18 persons or
gaseous effluents, and (¢) rganizations, including the U.S. Environmental Protection Agency, made
s, and by (2) imposing a
liems of reasonably demon-

ted appearances during the rulemaking heanng
The heaning was suspended in May 1972 pending the preparation of an
benefit ratio, can effect a Environmental Impact Statement concerning the proposed guidelines
After a Draft Statement was circulated for comment to vanous federal
| e & 2 p——" blic 1 o th raringe nart n

arencies and members of the public, including tl ; g participant .
Relating to Appendix 1, 10 CFR $0 g § and ‘7 cv the p including the hean \';\ cip s, and
ervenors include llene Younghein, after agency and pu‘:\u comments had been reviewed, a Final Environmen-

tal Statement was issued on July 26, 1973. The heanng was reconvened in
November 1973 to review the Statement. The rulemaking hearing conclud-
ed on December 6, 1973 after 25 days of hearings had occurred, 4172 pages
of hearing transcript had been recorded, and the thousands of pages of
As an intenm measure, the Commission accepted $1000 per total body man-rem for making
the necessary cost-benefit analysis pursuant to 10 ( FR 50 34a At the ume the Commission
indicated that ths .’.E;.!t represented a “conservatve value™ subject to modification st & later
date /d at 284 The adequacy of that partcular figure 1s not at 1ssue 1n this proceeding
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prepared written direct testimony and exhibits had been reccived. The
Conmission heard oral arguments on the major issue raised in the
proceeding — the feasibility and cost of compliance compared 10 the
proposcd benefits — on June 6, 1974. The record clearly decmonstrated the
need to define the ALAP requircment with numerical cniteria. After
weighing the feasibility of achieving the proposed numerical critena agamsy.
the cost of comphance with and the pcrccixcd benefits of the crnitena,
Commission adopted the Appendix | guidelines. s
In adopting Appendix 1, the Commission stated that the new cniena, E'
met, provide one acceptable method of establishing compliance with the ‘as
low as practicable’ requirements of section 50.34a and 50.36a." CL1-75-§,
supra, | NRC at p 278. The Commission emphasized that the Appendix |
guidelines were not “radiation protection standards,” but rather represent-
ed a “quantitative expression” of ALAP. I/d at 2794 The radiat n
protection standards, cou.tained in 10 CFR Part 20, were based on f&¢
recommendations of the Federal Radiation Council. In its Appendix |
decision, the Commission expressed its belief that “the record clearly
indicates that any biological efTects that might occur at the low levels of
these [Part 20] standards have such a low probabihty of occurrence that
they would escape detection by present-day methods of obscrvation and
measurement.” J/d at 280. The Appendix | guidelines established design
objectives and himiting conditions for operation based on the “principle
that, within established radiation protection guides [Part 20}, radiation
exposures to the public should be hept “as low as practicable.” This precept
has been a central one in the field of radiation protection for many years.”
Jd The Appendix 1 guidelines were selected because the record before the

for almost all cases” in which the Commission considered them applicable
Furthermore, in recognizing the conservative nature of the figures, the
Commissior felt that no additional expense could be justified in attempting

to reduce further the exposure of an individual to radioactive matenal in
-

Muents released to unrestricted areas from lght watler-cooled reactors

1us, 1n descnbing

(=

the actual nr.p'lcz:.cr'.:xm n of the numencal Appendix i

guidelines omm tion 50.34a, any
fa

cility conforming to the cntena would be “acceptable without further

question.” /d. at 333

‘The Commissy n's radiaton protection standards, which remaned unalTecied by the
o's decision. are contained in 10 CFR Pant 20, “Swandards for Protecton Against
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11. Decision Below

The two-member Appeal Board, in affirming the application below,
presented 1wo difTerent rationales about the effect of Appendix 1 compli-

ance. See Public Service Company of Oklahoma (Black Fox Station, Units 1

and 2), ALAB-573, 10 NRC 775, 787-90, 808-20 (1979), vacated on other
issue, CL1-80-8, 11 NRC 433 (1980)% Because this difference of opinion
forms the basis of the matter certified, a review of the Appeal Board

members’ posilions below would be uscful here.
forth by the NRC staff,

Generally agrecing with the position sel
Chairman Salzman indicated that “Appendix 1 guidelines should not be
understood to bar the litigation in individual licensing cases of the

anticipated health cffects of routine emissions.” ALAB-573, 10 NRC at 790.
The stafT's arguments have been repeated in its brief before the Commission

and will be outlined below.
For the reasons he set forth in his concurring opinion, Member Johnson

“would hold that in individual licensing cases, Appendix 1 precludes
litigation of the health effects or radioactive emissions from a nuclear plant
whose liquid and gaseous ¢fMuents are in compliance with the Appendix |
guidelines.” Id at 820. In explaining his position, Member Johnson
indicated that he found precedential support in the Appeal Board's decision
in Potomac Electric Power Company (Douglas Point Nuclear Generating

J—
SThe Appeal Board in Black Fox also ordered
every case whether or not the stafT believed further con

appropnate Public Service Company of Ohlahoma (Black
$73, 10 NRC 775, 790-92 (1979). The Commission did not beheve

consideravon of Class 9 accidents should be developed
vacated the Appeal Board order on that point CL1-80-8, 11 NRC 433 (1

intended that it would address only those cates in which the
circumsiances were P'ML

the NRC stafl 1o inform the Commussion in
sideration of Class 9 sccidents was
Fox Station, Units 1 and 2). ALAB-
that genenc policy on
by ruling on & case-by-case basis and
9%0). In so doing, the
Commission, pending the adoption of a new genenc policy (see 45 FR 40101 (June 13, 1980)),

stafT believed that special
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Station, Units 1 and 2), ALAB-218, 8 AEC 79 (1974) [hercinafter Douglas
Point ). *

In Douglas Point the Appeal Board concluded that the environmental
consequences of the uranium fuel cycle had to be considered in the
construction permit proceeding 10 the extent contemplated by 10 CFR Pant
50, Appendix D, A 15. ALAB-218, 8 AEC at 88 Because an individual
demanding intervention in the proceeding sought 10 challenge the vahidity
of the environmental costs quantified by the Commission in subsection 185,
the Board denied his request 10 intervene Jd Noting that the challenged
figures formed “an integral part of the new regulation,” the Board held that
“{t}o go behind them and challenge the basis on which the: restis in efTect a
challenge to the regulation itself " I1d at 89.) Member Johnson believes that
the situation here is analogous to that which formed the basis for the
Douglas Point holding In his view, the Commission must have promulgated
Appendix I to minimize the radiation-induced health efTects from exposure,
based on a set of findings that nec essanly were incorporated into Appcndtx
1. ALAB-573, 10 NRC at 814-16

In the case at bar, the staff argued to the Appeal Board that whereas the
underlying raw data used to quantfy the environmental costs of the
uranium fuel cycle attnbutable to each nuclear power plant ultimately
became a part of Table S-3, the Final Environmental Statement setting
forth the health efTects for Appendix | (WASH-1258) was not so integrated,
thus, Douglas Point Member Johnson rejected that

was m.s;‘pu‘-:lc

*In the Dowglas Point case, an individual appealed an order that denued hum leave 10 inlervene
in 8 construction permit proceeding because his "gu.tn(" contlenuions 'q:xdms the adverse
effects of the wanium fuel cycle could not be entertained in such a licensing proceeding
Potomac Electric Power Company (Douglas Pount Nuclear Generatung Staton, Units | and 2),
ALAB-218, 8 AEC 79, 79 {1974) The petitioner asserted that be had no desire 10 parucipate in
the fuel cycle aspects of the proceeding unless be would be free 10 challenge the vahdity of
certain substantive provisions of the regulation Id at pp. 79-80. Had he not made such an
assertion, the Appeal Board noted that it would have allowed hum to intenvene /d

Prior to the Board's decision, the Commission had completed a rulemaking proceeding for
evaluating the consequences of the use of uraruum as fuel. The results of that proceeding
included the publishing of a dewailed report on the Commussion’s findings See Environmenial
Survey of the Uranium Fuel Cycle (WASH 1248) (Apr. 1974). The findings also were incl sded 10
one of the Commuss 0 CFR Part 50, Appendix D, A 15(a)) implementing the
amental Policy Act of 1969 The Appeal Board stated that "[sjubsection 15(a)
requires the introducuon nto the cost beoefit analynis prepared for cach pr nuclear
facility quanufied enwir effects of the uranium fuel cycle developed mn the
Commission's rulemaking procedure and states that ‘njo further discussior of suck
environmental effects shall be required’ ™ 8 AEC at p. 82 In 1974, 10 CFR Part 50 4 ppends
D was recodified as Part 51. 39 FR 26279 (July 18, 1974)

'As the Board recognued Commuission rules or regulations are not subyect 1o attack 1o an
adjudicatory proceeding involving initial Lcensing under 10 CFR 2.75F eacept under special
circumstances
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A 15(a)) implementing the
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for each proposed nuclear
3. cycle developed in the
Mlurther discussion of such
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2.758 excep: under special

argument and concluded that the difTerences between Table S-3 and
Appendix | tended to support, not detract from, the relevance of Douglas
Point 10 this case. ALAB-573, 10 NRC at 815. For example, he noted that
Appendix I — promulgated only after a lengthy rulemaking hearing —
explicity was defined “in terms of a balance that involves, inter alia, ‘the
publu health and safety." ™ /d Because the Appendix I guidelines were
designed specifically to limit the maximu. exposure of radiation a person
might regeive, Member Johnson stated he could “conceive of no purpose
for the Commission's promulgating Appendix 1 other than that of
minimizing the radiation-induced health efTects resulting from the opera-
tion of nuclear power plants by limiting the direct cause of such effects—
radiation exposure.” /d at 816}
Finally. Member Johnson indicated that the Commission's characteriza-
f 'x“»mt radiation cfTects as being very low should apply in NE PA
Id at 819. Recognizing that these health efTects should be
sidered on the cost side, he concluded that when a nuclear plant meets
the ALARA standard of Appendix 1, “the magmtude of population
»s and their resultant health effects is small enough that the

racia n G«

cost/benefit balance would indeed have to be in ‘virtual equipoise’ before

e

he impact of releases of radioactive efMuents would be sufficient to require

abandonment of the plant.™ /d at 820 [footnote omitted]

111. Positions of the Parties

es that neither A;‘;-(‘r\.du I nor its administrative
Applicant’s position that Appendix | established
ity of the health efTects impacts resulting from release
ndix | levels to be used in cost-benefit assessments for individual
er the National Environmental Policy Act of 1969 (NEPA), 42
4361 (1976). Staff Bnef at 9. Thus, the stafl concludes that
health efTec of radiation emussions in an adjudicatory
ng is not barred by 10 CFR 2.758 as an
n regulation. Staff Bnef at 29 The
port its conclusion
t the Commission, 1n establishing a means for evaluating
pted the BEIR Commuttee’s recommendations on reducing
As he noted, the Commussion specifically had referred to the
As a result Member Johnson wndicated that “there
ntended to adopt the BEIR Commutiee's
g health efTecis.™ /d at 818
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First, the staff asserts that Appenci I is not challenged direcily by
lingation of heal'h effects. Swf” Anel 10. Because the staff does not
believe that the Crimmission ectablished ty rule the quantily of nhealth
effects from releascs at appendix 1 leveis, 1t argues that the Apphcanis

position can only he ~cepted if ev'dence ol health eYects “in effect”
constitutes an attack on Appendix 1. S+afl Brief at 13.}

Second, the stafl < ntends that the health cfTects data de cribed it the
Black Fox Final Envicon nental Impact Staement (FES) were not

mﬂ.

luurpnutcd by either reference of implication into Appendix 1. The stafTl
contends that, under the App‘.»cal's rationale, health effects data discussed
in the Black Fox FES is not easily dt«‘.:,EJzkhcd -om the remainder of the
information ga'hcrcd in connection with e rulemaking and the decisional

e
Mg v ik W

2.4
-y

¥ 4

record would include a great mass of information SiafT Brief at 16. The

R

stafl -oncludes that acceptance f the .»‘\pp]u.l.."s position not only would

M

B
1
.
S

-,

ireat the data contained in the Appendix 1 FES (WASH-1258) as “frozen In

.y M
N
s,

L
o

time.” but als would require imporung the. d ‘a into each FES in every

licensing proceeding when no such incorporation was intended. Stafl Bnef

a

at !’

1%

Third. the stafl argues that fitgating the health efTects daia would not
ontravene the Douglas Point decision The stafl does not believe that the

'

R

Mects data forms such 2n “integral pdrt" of A;*;\cndu 1 that

PN
2 ok o
N

uld be p'm'\:\‘.cd n the stafl's view, the present situation 1§
situation underlying Doug las Point because the health
not explicity 1nce ’i’»\\mlt’d into Ap;wr:dn 1, but rather

. were contained in an FE S which, in turn, €« ntained data adoj ied
m the BEIR Report. /4 at 19-21

urth. the stafl does not ¢ nsider liiiga

3
'

A

FOR
e
‘4

the health effects 1o be &

? L4
S"C'-A'

tng
o
challerze 1o the $1000 per person rem value contained in Apper dix
ram the

)

<tafl returns to its argument that although the health efTects

\“i
=
*

n connection with the Appe ix I rulemaking were based
von from the BEIR Report, the Commission did not “;J«‘Pl"

as part and ;\;uc‘. of Appendix 1 so as to render them

»

& b e PN

n l.censing proceedings ]é a1 21-23

L
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A b

pr mulgate binding nvies the Commussion must comply with the

¢ Procedure Act The stafT argues Usal because the Commission did ot put hae
ste» about establishing by rule q antified values for healtd fects, the

hsve established such values by rule Staff Bref at 15 The Apphcant

the staff 1s WTODE 1D AsseTUNE that the notce requarements ¢ { the ATA

lic Service Company Memorandum 81 19 Because 1118 not germane 10

fird question posed by the Appeal Borrc, we need not address ths
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Fifth, the stafl rejects the Applicant’s claim that the present situation is

challenged directly by “analogous 10 reprinting Table $-3 from 10 CFR Part 51 in each FES."®
ause the "_‘" does not The stafT argues that unlike Table S-3, which is based on data having a
the quantity of health direct asssociation with the value fixed for use in NEPA cost-benefit
pes that the APP"““"’ assessments, the health effects daia were not promulgated for use in a

Ith effects “in effect™ -NEPA cost-benefit analysis. Rather, the stafl contends, the health effects
3 2 data were derived specifically for the development of Appendix 1, a rule not
ts data described in the - being challenged in this proceeding. StafT Brief at 23.

ment (FES) were not Finally, the staff believes that the resources saved by not litigating the
o Appendix 1. The staff health efTects in each case are ofTset by poiicy considerations. In the stafT's
h effects data discussed view, the possibility that low-level radiation might have an adverse impact
m the remainder of the on humans outweighs the financial costs and Commission resources
aking and the decisional involved in litigating health effects. The stafT argues that parties should be

T.‘} - D e
LEE S 3

. Staff Brief at 16. The allowed to litigate in individual licensing proceedings as a means for }-, ]

position not only would presenting theories and testimony concerning “present thinking”™ about '.',ﬁ;

ASH-1258) as “frozen in radiological health effects. Staff Brief at 27-28. { o~

into each FES in every g:,{r‘

ras intended. Staff Brief B. Public Service Company of Oklahoma. :'l
il

The Applicant concludes that both the Commission’s regulations and
effects data would not policy considerations require that relitigation of the substantive basis for
oes not believe that the Commission regulations be prohibited in initial licensing proceedings. I
" of Appendix I that Public Service Company Memorandum at 8. The Applicant first asserts o
the present situation is that when the Commission established the Appendix I limitations, the nisk
oint because the health of health effects from the routine release of radioactive materials in
Appendix 1, but rather eMuents to unrestricted areas was a controlling consideration in the
contained data adopted Commission's decision. /d The Applicant contends that the Commission,
in setting these guidelines, complied with its duties under both the Atomic
e health effects to be a Energ) Act of 1954 (AEA), 42 USC 2011-2296 (1976) and NEPA. The
contained in Appendix Applicant states that the Commussion, in concluding that routine releases of
ough the health effects radioactive materials in effluents which do not exceed the Appendix |

guidelines are not inimical 10 the public health and safety, had weighed the
costs and benefits of such releases pursuant to the AEA and had evaluated
the health effects of routine releases of radioactive matenals in effluents

rulemaking were based
!
and balanced these efTects with environmental and other considerations l

ission did not “adopt™
so as to render them

— -
-

under NEPA. Public Service Company Memorandum at pp. 12 and 14-15.
Thus, these judgments formed an integral part of the Commission’s
ssion must comply with the decision.

,eg‘:':,?;:‘,'s:' hd:,;o:;:cb‘:’&: In addiuon, the Applicant argues that the Commussion prohibits attacks
Brief at 15 The Applicant, on its own regulations in individual licensing proceedings. In stating that
olice requirements of the APA
9. Because it is Dol germane &0 *Table $-3, contained in 10 CFR 5120, codifies the environmental costs of the uranium fuel
rd, we need not address this cycle attributable (o each nuclear power plant
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the Douglas Point factual situation 1s “virtually indistinguishable™ from the
present proc eeding, the Applicant indicates that an attack on the “basis for
a regulation™ is an attack on the regulation. Application of that principle
here would preclude litigation of the basis for the Appendix 1 decision in
individual proceedings."

L
Lol

C. Other Positions.
The Intervenors argue that Appendix | represents “(a] callous disregard
for life which has been justified in the name of money " Intervenors’

3 s

Statement at 3. Intervenors urge that the Commission answer the certified
question in the negative and permit litigation of the environmental efTects
of comphance with A;\[\:‘Ud:\ 1.2 Jd a1 §

Texas Utilities contends that any attempt (0 litigate the health efTects of

3 &

radioactive efMuent releases in individual hicensing cases, n the absence of a
showing of special circumstances under 10 CFR 2.758, constitutes an
imperm ssible attack on the Appendix 1 EL:'\',(']H]C\ Brief Amicus Curia: at
4. Texas Utilities argues that when the Commission prunu.'.g.«‘.c’d Appendix
I, it expressly concluded that releases complying with the gu delines are so

3 LM artn e e e

low that no adverse health efTects will threaten the public Ild ar 9

S

Furthermore, Texas Utihties argues, the Douglas Point decision holds that

Ria -

litigation is barred by 2.758 in individual licensing proceedings. Jd at 13

2

000 et

1V. Decision

L

ufied question requires the Commussion to decide

ental data compiled for the Appendix I rulemaking
rporated into the rulemaking such that the data are

under 10 CFR 2.758. The proper use of this record

ission’s discharge of
E

its environmental duties
tled that NEPA, which mandates that federal agencies study

tal consequences of major federal actions “to the fullest
42 USC 4332, is an essential element of an agency's

process. “NEPA places upon an agency the oblig
4 -1
wiican

aspect of the environmer tal impact

argues that NEPA permits the consideration in one pr weeding of

established in & different T"‘"““'E Public Service Company

A {

¢ as a result of the
rs urge tha the Commussion “dismuss thus inquury as

ng hecause it has shown n¢
Statement 8t 2. As was explained at the outsel, the
question from the Appeal Board (not the Applicant)
concerns Intenenors’ argument 1s, the efore, urelevent W0
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n attack on the “basis for
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ghe Apper dix 1 decision In
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of money.” Intervenors’
nission answer the certified
the environmental efTects

g)itigate the health efTects of
1g cases, in the absence of a
FR 2.758. constitutes an
ETes. Brief Amicus Curiae at
jion prom ulgated Aj pendix
 with the guidenines are so
ten the public. /d at 9

s Point decision holds that

ing proceeding ld at 13

the Commussion to decide

the Appendix I rulemakin
king such that the data are

g he proper use of this record

Bronmental duties
that federal agencies study
the fullest

ager cy's

action...” Vermont Yankee Nuclear Power Corp. V. Natural Resources
Defense Council, Inc., 435 U.S. 519 553 (1978). An agen=y discha ges that
obligation principally by filing an environmental impact statement 42 USC
4322(c). The impact statement does not simply "auompan)" an agency
recommendation for action in the sense of having some independent
significance In isolation from the deliberative process Rather, the impact
statement is an integral part of the Commission's decision. It forms as much
a vital part of the NRC's decisional record ns anything else, such that for
reactor licensing, for example, the agency's decision would be fundamental-
ly flawed without it. Calvert ClfJs’ Coordinating Commiltiees, Inc. v. AEC,
449 F.24 1109 (D.C. Cir. 1971)

In developing the Appendix | guidelines, the Commission fully complied
with NEPA as it applied 1o that rulemaking action by compiling WASH-
1258, the three-volume “Final Environmental Statement Concerning
Proposed Rule Making Action Numerical Guides for Design Objectives
and Limiting C« nditions for Operation 1o Meet the Critenion ‘As Low As
Practicable’ for Radioacuve Matenal in Light Water-Cooled Nuclcar
Power Reactor Effluents™ (July 1973)." In ]‘H'H‘.‘u‘E.HH“E the Appendix I
guidelines, the Commission intended that the radiation exposures that
might res i1t from routine releases of radioactive materials to uarestncted
areas be reduced equivalent to sm all fractions of doses from natural

CL1-75-5, supra, 1 NRC at 291. However, there is no
th effects in the Appendix 1 rule itself. There 1s some
effects in WASH-1258 and the Commussion opinion

ying the rule. The act jal guidelines adopted were quite sim lar 10
sested by the staff in WASH-1258% and it is stated in that
that *[t]he levels of radiation doses resulting from releases of

from iclear power stations discussed in this

was prepared o he Commussion
mpact of releasing radicactive matenal
within the levels set forth in the
id hely the Commission “evaluate
active matenal in eMuents from
wcable levels.” /d Public comments
ment and the stafl response 10 those
As noted above, thus Final
ulemakung hear ng tha was reopened in
nd the Comnussion heard
cntena with the pr
nes. the Commission 10Ok in! n
Ps, " luding representa ves of power reactor
ngneenng firms. environmental and consenahon

erical design-objecuve guides) wiih WASH. 1258
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Statement are substantially below the levels where biological damage has
been observed in humans.” WASH-1258 at 1.4.2. The Commission also
stated in its opinion that the November 1972 BEIR Report represented a
“generally accepied evaluation of the efTects of ionizing radiation.” CLI1-75.
5, supra, 1 NRC at 311. Moreover, in discharging the NEPA duty in the
Appendix 1 rulemaking proceeding, the Commission studied the environ-
mental cost and benefit requirements that would result from the proposed
decision. However, the Commission finds no evidence that health efTects
determinations were ever intended 1o be incorporated into the rule. The
rule had a less ambitious goal — that of setting design objectives for
efMluent systems. This is made clear in the opening paragraph of the
Commission’s opinion where it is stated that the proceeding concerns
“numencal guides for design objectives and limiting conditions for
operation to meet the criterion ‘as low as practicable.” ™ CLI-75-5, supra, |
NRC 278. This i1s in marked contrast 10 the Table S-3 and S-4 rulemalk ings
where it was manifest from the outset that the proceedings were intended 1o
lead 10 generic specifications of environmental impacts. Since the Appendix
I rule itself does not specify health efTects, and there is no evidence that the
purpose of the Appendix | rulemaking was to determine generally health
efTects from Appendix I releases, it follows that health efTects of Appendix |
releases must be litigable in individual licensing proceedings
In so concluding, the Commission notes that this decision is not
controlled by Douglas Point, given a crucial role by the partes.”® In Douglas
int the Appeal Board was confronted with an attempt by an individual to
n a construction permit proceeding the validity of the environ-
sts quantified by the Commission in 10 CFR Pant SO Appendix
the Board's decision, the Commission had codified

ta into Table S-3 10 quantify the environmental impacts of
m fuel cycle attributable to each nuclear power plant. Thus, the
environmenital data u?'."..‘:?efj incorporated into Table S-3, itself included in
10 CFR Part 50 Appendix D, became part of the rule on the envir snmental

) cnial
aspects of the uranium fuel cycle
The 1ssue before the Commission difTers whereas Douglas Point
= bl St tenin i " o . .
invoived environmental data ac vally contained in the rule itself the instant
proceeding involves FUAPRRORT I Towsp— i Py
proceeding invoives environm tnial dala mercly used in support of a
reung our promulgation of the Appendix | guidelines, Member Johnson, the staff
¢ Service Company of Oklahoma, and Texas Utilities looked 1o the Appeal Board's
Douglas Point for support in "““‘"rﬁ this 1ssue below. The 1ssue before us,
! controlied by Douglas Point

¢ seem reasonable to hold that
f

conciusions nol contained 1n 8 ru'e bul nevertheless

ipport of a rule could operate 10 resolve 1ssues generally if those conclusions were
!

vahdity of the rule However, the validity of the Appendix | rule 1s premised oo

FOOTNOTE CONTINUED ON NEXT PAGE
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;::! “"‘:'; -‘_;f“:"g“' "?"f‘l‘ has Even though the Commission did not expressly use the Appendix | FES
K ommission also to quantify generally the significance of the health effects, and, thus, they

1972 BEIR Report represented a may be adjudicated, as a matter of policy, the Commission belicves that
c1s of 1onizing radiation. C!.l-?S- unnecessary adjudication should be avoided. It serves no useful purpose 10
ischarging the NEPA duty in the litigate this issue when there is no serious contest as 1o the result. The
Commission studied the environ- Commission also recognizes that it should be able to make use of a NEPA
t would result from the proposed record already compiled in discharging its duties. Cf Offshore Power
s no evidence that health effects Systems (Floating Nuclear Power Plants), CLI-79-9, 10 NRC 257 (1979).
:;c:’:‘f:f’"':’d il ‘:‘ "fk'.g;_h‘ Accordingly, it strikes as reasonable that a Licensing Board take official
i '"ﬁ inmsnuo r)“"v::m;.: notice of the environmental record compiled in the Appendix T rulema
5 lhno’:;e srogaecdsin‘P:onc- in reaching conclusions as to the health effects from releases -within
s Iimir:in congilions ‘?" Appendix 1. In particular, we believe that a Licensing Board could take
seacticable.’ * g 13.75.5. suon 0; official notice that releases within Appendix I levels result in radiation
he Table S.3' and $-4 ru!e'm?k": exposures that are small fractions of doses from natural background
! the proceedings were inlende’d ‘5: radiation and that the 1972 BEIR Report contains a “generally accepted
ental impaces gince the Appendix evaluation of the efTects of ionizing radiation.” This does not mean of
il s s e evidcnce;l,}‘:t - course that health effects of Appendix I releases cannot be contested.” It
88 10 determine generally health only means that litigation regarding these issues need not begin on a clean
ks et headth offbcts off A o dix 1 slate, and that, for example, the BEIR estimates can be relied on in the
) Py absence of a contest and may be used, along with any other evidence, in

e:::z P::::f::'n’gsaecmon is not ruling on summary disposition motions and rendering initial decisions.
:al role by the parties.'* In Douglas The Appendix 1 environmental record is over five years old and the
ith an atiempt by an individual to Commission believes, as does the stafT, that it might be crucial .thll "Presem
eding the validity of the environ- thinking”™ be brought to bear in determining whether radioactive emissions
jon in 10 CFR Part 50, Appendix to unrestricted areas from light-water nuclear power plant pose an
_ the Commission had codified unacceptable environmental risk. Allied-General Nuclear Services (Barnwell
ntify the environmental impacts of Nuclear Fuel Plant Separations Facility), ALAB-296, 2 NRC 671, 680
¢h nuclear power plant. Thus, the (1975), see Staff Brief at p. 17. By holding that official notice can be taken
d into Table S-3. itself included in of conclusions in the Appendix I rulemaking but dhat comphiance with
r1.of the rule on the environmental Appendix 1 does not conclusively establish the insignificance of the
associated health effects, the Commission permits other interested parties 1o
present the best available evidence on health effects where this would seem
important to the decision Of course, in this case, the Commission need not
decide what weight 10 accord the conclusions in the Appendix 1 rulemaking
in the face of contradictory evidence since a hearing has already been held

1 guidelines, Member Johnson, the stafT, 1
xas Utilines looked to the Appeal Board's on the health effects matter. In a future case we may be able to offer
g this 1ssue below. The issue before us, additional gundance.

iffers:  whereas Douglas Point
tained in the rule itself, the instant
merely used in support of a rule.*

#64 contained in a ruls But neverthelan FOOTNOTE CONTINUED FROM PREVIOUS PAGE

issues generally if those conclusions were a weighing of costs and benefits of reducton. n radiation exposure, and 1 not necessanly
Lidity of the A premised on any conciusion that health efTects are “insignificant”™ or “small ™

idity of the Appendix | rule 1s premused on ""See 10 CFR 2.743(i)
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V. Conclusion CHA

For the above reasons, the Commission concludes that the certified 1 bel

question must be answered in the negative, as explained in this opinion that

Chairman Ahearne dissented from this Opinion. His comments are show
attache
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Itisso ORDERED circu
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For the Commission impa
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SAMUEL J. CHILK e

Secretary of the Commuission ol
Dated at Washington, D.C,,
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CHAIRMAN AHEARNE'S DISSENTING VIEWS:

.

| believe we should have responded to the certified question by deciding
that health efTects from normal operation of plants, mecting Appendix 1,
should not be litigated in individual proceedings.

that the certified
ed in this opinion
{is comments are

»
:
.. a‘.'n-..qrq.'-'ﬁ-fww A -

Basically, I can see no reason to litigate the health efTects under these
circumstances, and | object to what would be allowing litigation simply for
the sake of litigation. NEPA requires us to take into accouni environmental
impacts in making decisions Potential health efTects of radioactive efMluents

-

-

TN IR ST

’aa"}
’

‘mey

are an impact which we have recognizec an obligation to consider. There

K are two ways in which these impacts could influence our decision we

mmission

could require additional measures 10 reduce the effluent, and we could
consider any unavoidable impacts in deciding whether or not to reject an
apphcation. With respect to effluents which meet the objectives of

.

Appendix 1, these decisions have already been made

The Commission put a considerable amount of time and effort into

developing the numencal limits found in Appendix 1. Its decision was based
t Ft

on an EIS and an extensive hearing record. The objective of the entire

"“.l'hav

»

exercise was to define levels at which no further measures would be

ARG RS0 I LTI Wk
“n

tified. The Commission explicitly stated

4
-
T

| gwdelines were chosen on the basis that the record shows these
ably achievable for almost all cases 10 which we consider them

et
4’.‘
-

rmore, in view Of the elements of conservatism and realism
jations presenied in the hearing, we belicve the record
on that the maximum indivndual exposure hikely to ensue

“wai

¥

S

3 .-\";‘.

ear power reactors in conformance with Appendix 1 1s
no additonal expense could be justified for reducing the
1al further than required by Appendix |

-

a
b e

-~

1

in discussing the matters of calculational conscrvatism and
T ;"v;x'\_ that any facihity at forms 1o the
r'(.':\a.\x;‘.:"f\t?'h rt r que tion with
S Just as esser tial that Appendix 1 be understood as
ing 1s necessarnily ur accept

in this sense, a conservative sct of require

. ‘
v %y
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conservative evaluations.”

. ,.5‘?,
4

e

Guides for Design Objectives and

Meet the Cnterion “"As Low as

able” for Radiocactive Matenal in Light-Water-Cooled Nuclear

Power Reactor Effluents, 1 NRC 277, 333 (1975). Thus cicarly a Board
should not require additional measures to reduce the efMuent
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. “y .‘ o .:Q
A
o . *
5 $ s If there is no justification for imposing additional measures to reduce the
L ' =5 efMuent, then there will be no detectable impact on the overall cost/benefit
A balance. Theoretical arguments that this might be that final minute cost
: L e which tips the balance are just that—totally theoretical. Given the
FE - ‘i b imprecision of the judgments being made, this cost is clearly not going to be
. 3 él‘,‘: -~ determinative.
| " }; . 5‘,{._“
. . A e - .
B §~_:' ) Finally, the most recent BEIR report has reduced the estimate of health
i B g 'g";,"_" impacts from those of the 1972 BEIR study, which was part of the basis for
. Bants Appendix 1. Thus, to the extent that new information would require a
B, o DS change in Appendix I objectives, a reexamination should produce higher
B . go o oawd rather than lower acceptance levels.
( n :.: - “
AR LS PO A
AR i We should focus stafl resources on some of the real problems facing this
". S f"% agency, rather than devote resources 10 an issue whose resolution is
E R obvious.
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