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UNITED STATES OF AMERICA
NUCLEAR REGULATORY CUMMISSION

Before the Atonmic Safety and Licensing Board

In the Matter of
LONG ISLAND LIGHTING COMPANY Docket No., 50«322~0LA

(Shoreham Nuclear Power Station,
Unit 1)

T N Sl St S St Nl St Nt S

LILCO'S OPPOSITION TO PETITIONERS' AMENDED
& _FOR _HEARING

L. Intreduction
On February 4, 1991, Petitioners Sclentists and Engineers

for Secure Energy, Inc. (§E,) and Shoreham-~Wading River Central
School District (SWRCSD) each submitted amended petitions to
intervene and requests for hearing on three NRC licensing actions
concerning the Shoreham Nuclear Povor’atution: (1) the issuance
on March 29, 1990 of a Confirmatory order prohibiting Long Island
Lighting Company (LILCO) from placing fuel back into the reactor
vessel without prior NRC approval, (2) the approval on June 14,
1990 of an amendment to the Shoreham Physical Security Plan, and

(3) the issuance on July 31, 1990 of an amendment to Shorehanm's
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license, suspending the effect of certain conditions related to
energency preparedness vhile the plant remains defueled., Accom~
panying the amended petitions were affidavits from SE;, members
Miro M. Todorovich, Dr. John L. Bateman, Eena-Mai Franz, Andrew
P. Hull, Dr. Stephen V. Musoclino, Joseph Scrandis, and John R,
Stehn, as wvell as from Dr. Albert G, Prodell, President of the
SWRCSD Board of Education.

Parsuant to 10 C.F.R. § 2.7%4(¢), LILCC s poses the amended
petitions.4/

11. Background

The procedural posture of this case is well known to the
Licensing Board, which recites the background to this case in its
Memorandum and Order of January 8, 1991, Long Island Lightina Co.
(Shoreham Nuclear Power Station, Unit 1), LaP-91-1, 33 NRC __,
slip op. at 1-5 (Jan. 8, 1991). That procedural history will not
be repeated here,

It should he noted, however, that since the Board issued
LBP~91~1, the Commission has handed down a significant decision,
Leng lsland Lighting Co. (Shoreham Nuclear Power Station, Unit
1), CLI~91~-01, 33 NRC __ (Jan. 24, 1991), which further under~
scores the futility cf Peuitioners' efforts to enlist the NRC's

assistance in their campaign to compel !.ILCO to operate Shoreham,

o/ In referring to the six separate amended petitions, the
following short forms are used: SE; Confirmatory Order Petition,
SWRCSD Confirmatory Order Petition, SE, Security Plan Petition,
SWRCSD Security Plan Petition, SE, Emergency Preparedness Peti-
tion, and SWRCSD Emergency Preparedness Petition,
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dential decision on decommissioning in CLI-90-08 at the time they
filed their various petitions to intervene," concluded that they
"should be afforded the opportunity to amend their petitions to
intervene to take into account [CLI-50~08) and the deficiencies”
that the Board had identified. LBP-91~1, slip op. at 47.

Indisputably, the Board has discretion to allow Petitioners
an cpportunity to amend. §Sge, €.49.. Northern States Power Co.
(Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB~-
107, 6 AEC 188, 193 (1973). But SE, and SWRCSD have seized upon
the second chance offered them by the Board as a means of reiter-
ating various arguments related to Shoreham's decommissioning
that are clearly outside the scope of these proceedings. To the
extent the amended petitions and the accompanying affidavits
address the issues of Shoreham's decommissioning and the alterna-
tive of plant operation, those aspects of the petitions and
affidavits should be disregarded.

In addition, some of the arguments that Petitioners make in
support of Lheir intervention they easily could have made, but
did not, in their initial petitions. LILCO loes not believe
that, in giving Petitioners an opportunity to amend, the Board
intended to give them garte blanchs te introduce arguments that
they could have asserted previously, without the benefit of cLI-
90-08. To the extent Petitioners have so done, those arguaents,
too, should be disregarded.

Finally, in allowing Petitioners an opportunity to amend,

the Board said that its ruling was "predicated in part on the



s
Commission being rather liberal in permitting petitioners the
opportunity to cure defective petitions to intervene." 4.,
citing Virginia Electric and Power Co. (North Anna Power Station,
Units 1 and 2), ALAB~146, 6 AEC 631, 633 (1973). 1In North Anna.
the Appeal Board had remarked that the “"participation of interve-
nors in licensing proceedings can furnish valuable assistance to
the adjudicatory process." While perhaps true in the some cases,
it is not true here.

It is important to remember that, in explaining the benefits
that intervenor participation might offer, the Appeal Board in
Norih Anna went on to say that "[i)n the final analysis, there
must ultimately be strict observance of the requirements govern-
ing intervention, in order that the adjudicatory process is
invoked only by those persons who have real interests at stake
and who seek resolution of concrete issues." ALAB-146. 6 AEC at
633. Neither SE; nor SWRCSD qualify as "persons who have real
interests at stake" here,

Petitioners' oft-stated interest -- indeed, their gnly
interest -- is that Shoreham be cperated as a nuclear-povered
facility. Beyond that, they have nothing concrete to contribute
to the proceedings at issue, as those proceedings are narrowly
and properly defined by CLI~90-08. It is common knowledge that
Petitioners' strategy is to prolong the process of NRC approval
of actions that they viuw as being in furtherance Shoreham's
decommissioning, in the hope that, ultimately, there either will

be a shift in position by LILCO or the State of New York, or that
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some agency of the federal government will step in to attempt to
mandate operation of the plant. The NRC's adjudicatory process
need not and should not be allowed to be used merely as a tool in

pursuit of these ends.

A, contirmetory order

1. BE;'s Amended Pstition

In LBP-91+-1, the Bosrd found that SE, had failed to demon-
strate standing, either organizationally or representationally,
on the matter of the NAC's issuance of the Confirmatory Order.
As amended, SE,'s petition continues to be fatally defective in

both respects.

(a) Qrganizatic=al Standing

With respect to organizational standing, the Board previous~
ly ruled that SE; had "not established that it will suffer a
distinct and palpable harm that constitutes injury." LBP-91-1,
slip op. at 23, 'The Board noted that SE;'s "organizational
interest" is "educatioral and informational in nature on the
subject of the 'national energy debate,'" a status that renders
it "not unlike . . . a petitioner whose 'interests lie in the
development of economical energy tuloﬁrcoo, including nuclear,
wvhich have the effect of strengthening the economy and increasing
the standard of living.'" Id. at 23, 24, giting Metropolitan
Edison CO. (Three Mile Island Nuclear Station, Unit 1), CLI-83~
25, 18 NRC 327, 332 (1983). Such "broad public interest," the
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Board stated, “does not establish the particularized interest
necessary for participation by a group in agency adjudicatory
processes." LBP-91~1, slip op. at 24. A further "“defect" in
the petition, the Board continued, is that it "failed to identify
any injury that can be traced to the challenged action." LBP=91~
1, slip op. at 24, giting Dellume v. NRC, 863 F.2d 968, 971 (D.C.
Cir. 1988).

As the Board then noted, given the scope ¢ the proceeding
as properly defined, the "action that can be challenged ., . . is
whether the agency was correct in determining that the public
health and safety require that the Licensee not return fuel to
the reactor vessel without prior NRC approval." LBP=91-1, slip
Op. at 24-25. But SE;, the Board pointed out, "did not identify
injury stemming from this determination., Instead, the Confirma-
tory Order is treated by SE, as never more than “incidental to
the action cited as the proximate cause of Petitioners' injury,"
the alleged de facto iecommissioning of the Shoreham plant. Jld.
at 25, By focusing on “"decommissioning and restart, two matters
not at issue in this proceeding," the Board concluded, SE, has
"not shown how, in a concrete way, the lack of an environmental
assessment of the Confirmatory Order would injure its ability to
disseminate information that is oo-cngiol to its programmatic
status and is in the zone of interest protected by NEPA." Id, at
26,

SE; has still not made any such showing. 1In its three-and-

a-~half-page amended petition, the closest SE, comes to confront-
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ing the Board's ruling on its lack of organizational standing is
its allegation that “"given the absence of a categorical exclusion
pursuant to 10 C.F.R. § 51.22(c)," the lack of an environmental
assessment or environmental impact statement violates the organi-
zation's rights under NEP?» “"because it deprives (SE;) of the
information which NEPA requires to be developed by the Staff for
the benefit of the general public and the decision-makers." SE,
Confirmatory Order Petition a: . «3,

But this conclusory alivgation of legal harm, lacking
specifics or explanation, hardly demonstrates that SE; has
organizational standing to intervene. The deficiencies identi-

fied by the Board with respect to organizational standing remain.

() Representational Standing

As a threshold matter, the Board noted that the "presumption
of standing" typically made for individuals residing within 50
miles of the facility at issue does not apply in this case
"because it is not a significant amendment which would involve an
obvious potential for offsit. consequences." LBP-91-1, slip op.
at 27, giting Florida Power and Light Co. (St. Lucie Nuclear
Power Plant, Units 1 and 2), CLI-89~-21, 30 NRC 325 (1989). The
Board continued that, to satisfy representational standing re-
quirements, "it would have to be shown by (SE;) that a member's
particularized injury in fact results from the Confirmatory
Order." LBP-91~-1, slip op. at 27.

SE;, the Board ruled, had "failed to make this showing."
LBP-91-1, slip op. at 27. 1In the first place, the Board said,



penber interests

CMmiss)
onfer star
ver, as for
adverse health consegquences that
piants,"” the Board said
nfirmatory
0of substitute

‘eated. " ld.

These fatal flaws remain.

ffers nothing that hould cause the hange its

ruling. ‘irst, SE, seen tO have chosen to ignore the B

Jetermination that th O=-mile" presumption of standing

inapj cable here, Or instance, the affidavits

2, Mr. Hull, Dr. Musolino, Mr. Scrandis,

|

44

lte that they "live within the fifty mile geograph

zone llized by the [NRC) to determine whether a party 1is

sufficiently threatened by the radiological hazard and othet

envirocnmental impacts of the proposal to establish the real

interest and standing for intervention as of right. Affidavit

A1

of John L. Bateman, M.D., et al., at 1 1.4

./ In addition, some of SE,'s represented members have c
ued to assert interests that the Board has devLernmined are
avalling here. s8¢ LBP-91~1, slip op. at 27 (a "ratepaver

interest does not confer standing in NRC licensing proceed-
ing(sl®). Affiant Franz asserts that she has a cognizable
interest based on the allegation that, under the Settlement

(continued
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SE; does allege, though without any support, that "allowing
the Shoreham plant to remain in a degraded safety condition while
possessing an operating license creates an obvious potential for
cffsite radiological consequences for its represented members."
SE, Contirmatory Order Petition at 3.4/ This bare allegation
is simply insufficient, however, to constitute a showing of a
"particularized injury in fact." Indeed, the Board has already
determined that the Confirmatory Order does not create an "obvi-
ous potential" for radiologicel harm., LBP-91-1, slip op. at 27.

The closest any of the represented members come to alieging

with "particularity" that they wi'. suffer an "injury in fact"

&/ (+..continued)

Agreement between LILCO and New York State, “electric rates will
probably increase by 10% per year," which will supposedly lead to
a "weakened Long Island economy and rea. estate market."
Affidavit of Eena-Mal Franz at § 7. For his part, affiant
Scrandis argues that he has a cognizable interest in the proceed-~
ing since, by not requiring LILCO to maintain Shoreham in opera-
ble condition, the NRC is "wreaking havoc upon the economic well-
being of Long Island and, in turn, myself." Affidavit of Joseph
Scrandis at § 7. Finally, affiant Stehn contends that he "finds
(him)self threatened by the rising coets of electrical power.*
Affidavit of John R, Stehn at § 3.

&/ Signiticantly, even though both SE, and SWRCSD assert that
the Confirmatory Order poses an "obvious potential for offsite
radiological consequences," they have never sought a stay of the
Confirmatory Order from either the NRC or the federal courts. To
the contrary, on May 7, 1990, Petitioners filed with the U.S.
Court of Appeals for the District of Columbia Circuit an emergen-
Cy request for a stay of a number of NRC actions =~ including the
then~-proposed issuance of the Physical SchrltX Plan and emergen~
CYy preparedness amendments -- but pnot the Confirmatory Order.

The stay request was denied two days later. If, as Petitioners
argue, the Confirmatory Order poses such a "obvious® threat to
the health and safety of their represented members, it is curious
that they have never sought a stay of its effectiveness.
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i (though here, too, their aliegation is inadeqguate 8 thei:
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rlaim that the

+onfirmatory Order also represents 2 threat
tO my perscnal radiological health and safety
and to my real and personal property in vio-
lation of my rights under the Atomic Energy
Act of 1954, as amended. In direct violation
of its own stated policy, the NRC has failed,
in that Order, to require LILCO to undertake
remedial actions to bring the Shoreham Plant
in compliance with the terms of its full-
power cperating license, hus, ghould a
determination later be made to operate the
shereham Plant, deterioration allowed by
LILCO and by that incomplete Order will
the least move operation further away in
time, and at the worst, increase the likeli-
hood and risk of a radiological accident.

a\

Affidavits of John L. Bateman, M.D., and John R. Stehn at 4

Affidavits of Eena~Mai Franz, Andrew P. Hull. Dr.

L Stephen
Musolino, ard Joseph Scrandis at Y 6 (emphasis added) '
claim of danger, however, is directly tisd to some postulated
future operation of the plant (not at issue in thuis Droce 'dir
net to the issuance of the Confirmateory Order. 'hus, Fetil-
tioners' conclusory assertion does not satisfy the Board's

admonition that SE, show a member's "particularized injury in

fact" that "results from the Confirmatory Orc.r." LBP-91«1, s

op. at 27 (emphasis added).

Finally, in apparent respc-=e to the Board's finding thst
SE, had shown no "nexus" between the Confirmatory Order and the
alleged resultant harm, all that SE, offers 1s a bald ausertion
there 1§ such a "nexus" between the fettlement Agreement, the

Confirmatory Order, the "allegau resultant construction of

substitute oll burning plants,™ and the "harm that would be
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created for Petitioners' representsi Lembers." SE, Confirmatory
Order Petition at 3, L_* SE, 10es nc. show that such a "nexus,"
exists; it sioply Claime that * doe:. This is inadeguate., The
petition should be denied,

.  O¥WRCER's Asendsed Petition

SWRCSD's amended petition on the Confirmatory Order should
also be denjed. Its amended petition is, In fact, virtually
identical to that proffered by SE,. 8ince the Board previously
found SWRCSD's initial petition on the Confirmatory Order to be
largely the same as SE,'s ‘nitial petition,d/ then it SE,'s
attempt to amend its petition is insufficient, it follows that
SWRCSD's is inadequate as well. As shown below, to the extent
the Board previously made specific rulings on SWRCSD's lack of
organizational and representational standing, SWRCSD hae failed

to correct those deficiencies.

(a) Qrganizational Standing
The Board properly made short work of SWRCSD's alleged

organizational standing in LBP-%1~1, It found that SWRCSD's
“"organizational interest is that of a ratepayer and a tax recipi-
ent," economic concerns that are "outside the Commission's

jurisdiction.* LBP-91-1, slip op. at 28, Such concerns "do not

4/ In LBP-91~1, the Board noted that SWRCSD's petition only
"differs from that of (SE;) insotar as the description of the
pratitioner including its org;nltationcl purpoo.. whom it seeks to
cepresent and the nature of their interest.” [BP~-91~1, slip. op
at 21.
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i4
precedent. gSee, €.4., Metropolitan Edison Co, (Three Mile Island
Nuclear Station, Unit 1), CLI~-83-25, 18 }RC 327, 332 & n.4
(1983); Public Service Co., of New Hampshire (Seabrook Station,
Unit 2), CLI-84-06, 19 NRC 975, 978 (1984); Philadelphia Electric
€. (Limerick Generating Station, Units 1 and 2), ALAB-789, 20

NRC 1443, 1447 (1984).

(b) Representational Standing

As for representational st»nding, the Board pcinted out that
SWRCSD had not provided a "supporting statemant™ demonstrating
that the representative had authorized such representation. LBP-
91~1, slip op. at 28. Beyond that procedural fault, the Board
emphasized again that the "fact that the individual may reside
and work in close proximity o the nuclear facility does not
Create a presumption of standing," since there is "no obvicus
poten‘ial for offsite conseguences vhere the action comnlained
sagquires that the Lice '@ not refuel a defueled reactor without
rrior NRC aoproval."™ ]ld, at 29,

The Board foun? “halL SWRCSD ha "fail(ed) to particularize
any injury that it traces to the Confirmatory Order." LBP-91-1,
slip op. at 29, While SWRCSD "claims it wants to protect the
health and safety of employees from the radiological impacts of
the Confirmatory Order,” the Boeard said, it bad not identified
"what those radiological impacts are."™ JId., Moreover, as for

SWRCuD's claim to want to protect its employees from "alleged

adverse health and other environmental consequences of nonopera-
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. tion of Shoreham,” the Board continued, this claim is "beyond th
scope of the pr« teeding and cannot provide a basis for standing."
Al
SWRCSD has taken to heart none nf the Board's implicit
sugjestions as to how to craft a suitable petition. SWRCSD has
submitted a "supporting statement™ in the form of the Prode
Affidavit, Other than that, however, they offer nothing to cause
the Board to change its initial culing.

For instance, even thouch the Board has already determined
that the Confirmatory Order creates no "obvious potential for
offsite consequences" for SWRCSD's members' interests, SWRCSI
continues to adhere -- as did SE, -~ to its unsupported view that
"allowing the Shoreham plant to remain in a degraded safety
condition" gogs create an “obvious potential" for such conse-
guences. SWRCSD Confirmatory Order Petition at 3. {&¢t, nelthel
SWRCSD nor affiant Prodell has done anything to address these
threshold issues, and, as the Board put it, to identify "what
those radioclogical impacts are." The amended petition should be

denied.

B, Physical Becurity Plan Amendment

i, EE;'s Amended Petition

The Roard found SE,'s initial petition on the Physical
Security Plan amendment to be "fundamentally . . . a repeat of
its petition to intervene on tha Confirmatory Order Modifica-

tic..," and discussed that petition only as it differed "from that
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previously considered and decided." LBP-91-1, slip op. at 30,
Similarly, to the extent that SE,'s petition as amended resembles
the one it filed on the Confirmatory Order, the arguments already
advanced against the latter petition will not be repeated here.
For, aa omended, SE,'s petition on the Physical Security P'lan
still does not meet NRC criteria for demonstrating standing to

intervene, either organizationally or representationally.

(a) Qrganizatiopal Standing

In LBP-91~1, the Board ruled that, for the same reasons it
had given in rejecting SE,'s initial petition on the Confi.matory
Order, SE; had "not established organizational standing" with
respect to the Physical Security Plan am<navent proceeding. SE,
had nct, the Board said, "established how, in a concrete way, the
lack of an environmental assessment on the Security Plan Amend-
ment would injure its ability to disseminate information that is
essential to its programrmatic activities and is in the zone of
interest protected by NEPA." LBP-91-1, slip op. at 35,

SE; still has not. All its says on this point in its
anended petition is that the "absence of an [environmental
assessment] or (environmental impact statement] obviously causes
an injury® to SE,'s "right to the availability of the information
that would be developed by the NRC Staff." SE, Security Plan
Petition at 3. Such a injury, however, is by no means "cbvicus."

Indeed, that was the Board's very point. SE, still has failed to
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establish, in a "concrete way," how the lack of an environmental

review causes an injury to its organizational interest.®/

(b) Representational Standing

With respect to representational standing, the Board first
noted that SE, had failed to provide the required supporting
statement. LBP-91~1, slip op. at 35. This procedural flaw was,
however, the least of SE,'s worries. For instance, the Board
went on to rule that SE, had failed to meet its "burden of
showiny that a member's particularized injury in fact results
from the Security Plan Amendment." Jd.

Similarly, the Board continued, SE, had not established that
any of its members would suffer a "distinct and palpable harm
constituting an injury in fact resulting from the amendment to
the security plan." LBP-91-1, slip op. at 36. In this vein, the
Board recited SE,'s assertion that to "reclassify as not vital,
equipment and areas deemed vital" to Shoreham would

deprive the equipment and areas of physical
security, which in turn would increase vul-

nerability to radiological sabotage and the
risk of such sabotage and result in an in-

&/ In addition, while the Board held that it could not at the
time it issued LBP-91-1 decide whether, as LILCO contended in
response to £E;'s initial petition, "the changes in the security
plan are categorically excluded from an environmental review,"
LILCO renews its position on this issue and notes that SE, has
provided no explanation why the exclusion provided by

§ 51.22(c) (12) for security plan changes should not apply here.
See Long Island Lighting Company's Opposition to Intervention
Petitions and Requests for Hearing on Confirmatory Order and on
Apendment to Physical Security Plan (May 3, 1990) at 39 ("May 3

Opposition®).
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crease in danger to members' radiological
health and safety . . ., .

Id. Such an assertion, the Board said, "does not satisfy the
requirements of showing a particularized injury in fact," because
"that which [SE,;) has presented is an abstract argument that is
unconnected to the legal and factual issues in this proceeding."
id.
Moreover, the Board found, “there is no factual predicate to
(SE;'s) claim of increased risk to members' radiological health
and safety," since SE, Pas "arrive(d) at its claim of increased
radiological health and safety rigk by building inference on
inference which does not result in a supportable conclusion."
LBP-91~1, slip op. at 36. 1In this respect, the Board went on to
note that
there was no information provided to show
that the changes in the security plan for a
defueled plant that was never in commercial
operation will result in increased vulnera-
bility to sabotage or the risk of such sabo-
tage. Even if it were shown that there was
such increased vulnerability and risk of
sabotage, there was no showing that it could
result in radioclogical harm.

Id. at 37. SE, had the "burden of providing such information,"

which, the Board said, "it failed to do." Id.

Ir. its amended petition, SE, still has not demonstrated
representational standing to intervene. For instance, SE,
asserts that the "reductions in plant vital areas and security
personnel obviously reduce the barriers against radiclogical

sabotage." SE, Security Plan Petition at 3. But what SE,
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considers "obvious," the Board has already viewed as being less
so.2/

Moreover, SE; has altogether failed to confront the fact
that, as LILCO pointed out in its May 3 Opposition at 35, even
with the changes authorized by the NRC's licensing action on June
14, 1990, Shoreham's Physical Security Plan remained in full
compliance with applizab e NRC regulations. See 2180 55 Fed.
Reg. 10,540 (March 21, 1990) (the Staff states  hat the amended
plan "will continue to [h]jave a level of protection that is ade-
guate to meet a test of 'Radiological Sabotage: as referred in
10 C.F.R. 73.2(a)"). Given this, SE,'s generz.ized allegation of
harm is simply insufficient. Cf. Seguoyah Fuels Corp. (UFg
Production Facility), CLI~86~19, 24 NRC 508, 513 (1986) (peti-
tioners' “conclusory assertion of 'danger' is totally inadeguate
to cstablish any adverse effect" from the terms of an order under
which the licensee retained its "responsibility for conducting

operations in a safe manner consistent with all license condi~-

tions and other regulatory reguirements").

2/ Other than correcting its initial failure to submit sup-
rting statements for its represented members, nothing in the
wven affidavits accompanying SE,'s amended petition works to

«lleviate the various other deficiencies identified by the Board.

Again, six of the seven affiants place misdirected emphasis of

the fact that they live within 590 miles of Shoreham. A large

portion of their affidavits is given over to the alleged harmful
consequences of Shoreham's decommissioning, a matter nct at issue
in this proceeding. Only in the most general (and entirely
inadequate) way do the affiants try to allege an "injury in
fact." See, g¢.9., Affidavits of John L. Bateman, M.D., and John

R. Stehn at § 6; Affidavits of Eena-Mai Franz, Andrew P. Hull,

Dr. Steven V. Musolino, and Joseph Scrandis at § 5.
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Thus, it continues to be the case, as LILCO pointed out in
its May 3 Opposition at 36, that for SE, properly to allege that
the Physicol Security Plan amendment threatens its represented
members with an “injury in fact," it must explain why it believes
that the amended plan, which otherwise continued to meet the
NRC's generic standards under 10 C.F.R. Part 73, would not
provide a sufficient level of protection against radiclogical
sabotage. If SE, wishes to argue that the amended plan does not
provide an adequate level of protection against sabotage, it
continues to have the burden -- which it still has not met -- of
explaining why there is something significant about the specific
situation at Shoreham that mandates a continuing level of protec-
tion that is higher than is called for by the regulations for
other, gperating plants.

The short of it is, SE,'s amended petition still is based on
an "abstract argument," one constructed out of "inference upon
inference." For example, SE, suggests that it is "not fanciful
to posit that degraded armed respornse personnel staffing and
reduced phvsical barriers increases the risk of penetration and
creation of a radiological incident at the fuel pool with off=~
site consequences." SE, Security Plan Petition at 4. SE, con-
tinues that the "mere assumption of increased risk of theft also
gives rise to an increased risk of aiversion to weapons or
terrorist purposes,”™ with the "possibility of creating panic on
Long Island with ensuring personal health and property damage
risk." JId. at 4-5.
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Such a scenario ig fanciful, however, given that SE, has not
confronted the fact that, even as amended, the Shoreham Physical
Security Plan would continue to meet NRC regulations. The

amended petition should be denied.

2. BWRCED's Amended Petition

In LBP-91~-1, the Board noted that SWRCSD's petition on the
Security Plan amendment was "virtually identical to that of [SE,]
and does not differ in any material respect." LBP-91~1, slip op.
at 38. Accordingly, the Board made the "sawe rulings on
[SWRCSD's) petition a. we did on [SE,'s)." Id.

SWRCSD's petition as amended is a literal rehash of that
submitted by SE,. Consequently, it should be denied, for the

same reasons given in part III1.B.1, above.

C. Emergency Preparedness License Amendment

1. 8E,'s Amended Petition

At the outset, the Board in LBP-91~1 found SE,'s petition on
the emergency preparedness license amendment to "essentially
duplicate” those it submitted on the Confirmatory Order and
Physical Security Plan. As applicable, therefore, the Board
relied upon its ruling with respect to those other petitions in

denying SE,'s third petition.



22

(a) Qrganizational Standing

The Board said that SE;, had "not established that 't is
entitled to organizational standing because it has not shown
itself to have suffered an injury in fact recognized in law."
LBP-91~-1, slip op. at 42-43. The Board based its ruling on the
same findings it made in denying SE,'s request for organizational
standing on the Confirmatory Order.

SE; still hes not demonstrated that it has organizational
standing to intervene. 1In fact, nowhere in its amended petition
does SE, even attempt to demonstrate that the emergency prepared-
ness amendment causes some concrete harm to its organizational

interests.®/

(b) Representational Standing

The Board denied SE,'s attempt to establish representational
standing, finding that it had, again, offered only an "abstract
argument that is unconnected with the legal and factual issues in
the proceeding." LBP-91-1, slip op. at 43. There was simply no
"credible showing," the Board went on to find, "that the amend-

ment would increase the risk of radiological harm to members'

&/ The affidavit submitted by Miro M. Todorovich, SE,'s Execu-
tive Director, speaks at some length of his organization's desire
to see that Shoreham be operated and not be decommissioned. The
matter of Shoreham's operation is not, however, properly at issue
in the emergency preparedness license amendment proceeding.
Nowhere does Mr. Todoruvich, or any of the other affiants,
establish that issuance of the emergency preparedness amendment
has caused some concrete harm to their organization's educational
and informational interests.
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health and safety." Jd. at 44. No "factual basis" was offered,
the Board said, "to support the bare argument.* Jld.

As amended, SE,'s petition continues to rely on
argument." SE, contends that the "amendment deprives the [Local
Emergency Response Organization . . . of the adequate effective-~
ness to meet the requirements of 10 C.F.R. §§ 50.34, 50.47,
¢ Part 50, Appendix E . . . for a full power operating reactor
license. SE, Emergency Preparedness Petition at 2.
contention is misguided in three important respects.

In the first place, whether the level of emergency prepared-
ness at Shoreham is adeguate to meet the NRC's standards for a
full power licensee is simply irrelevant, notwithstanding that
LILCO technically still holds a "full power" license. The
important fact remains that, by the emergency preparedness
amendment's own terms, LILCO cannot even put fuel back in the
reactor vessel (much less operate the plant) until full emergency
response capabilities are restored.

Second, if SE, means to assert a purely legal argument, then
it has overlooked the fact that, concurrently with its issuance
of the emergency preparedness license amendment, the NRC also

granted LILCO an exemption from the emergency preparedness

requirements of 10 C.F.R. § 50.54(qg).. 55 Fed. Reg. 31,915 (Aug.

6, 19%0). Thus, the statement that, given the amendment, enmer-
gency preparedness at Shoreham dcoes not meet all of the criteria

of 10 C.F.R. Part 50 and Appendix E -~ while literally true -- is

-
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entirely beside the point. With the emergency preparedness
exemption, LILCO fully complies with NRC regulations,.

Third, the allegation still does not demonstrate with the
raquisite specificity that SE,'s represented members would suffer
a "particularized injury." Cf, LBP-91-1, slip op. at 43. The
six affidavits submitted by those SE, members living near the
Shoreham plant likewise fail to identify any such injury.

Finally, SE, would seek to hold a hearing on the question
whether the "no significant hazards consideration" provisions of
10 C.F.R. § 50.91 were followed by the Staff in this case. The
short answer to this assertion is that, under long-established
Commission rules and precedent, a Licensing Board has no authori-
ty to entertain any such questions. See 10 C.F.R. § 50.58(b) (6);

Elorida Power & Light Co. (St. Lucie Nuclear Power Plant, Unit

1), LBP-88~10A, 27 NRC 452, 457 (1988).

2. BWRCSD's Anmended Petition

As with the other petitions, the Board found that SWRCSD's
petition on the emergency preparedness amendment was "virtually
identical" to that of SE,. LBP-91-1, slip op. at 46. The Board
thus denied it on the same basis. As amended, SWRCSD's petition

continues to parrot SE,'s. It should denied.
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1V. Conclusion

For the reasons given above, all six petitions to intervene

and requests for hearing should be denied.

Respectfully submitted,
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