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MEMORANDUM AND ORDER
(Concerning Reconsideration and Dismissal of Hydrogen Control Contention)

On December 6,1982, the Staff of the Nuclear Regulatory Commission

(staff) reouested that we reconsider the ar! mission of Issue #8, cencerning
hydrogen control, and dismiss the contentio1. During oral argument, held by

telephone last Thursday, Cleveland Electric Illuminating Company, et al.,
'

supported the motion and both Ohio Citizens for Responsible Energy (OCRE)

and Sunflower Alliance Inc., et al . , (Sunflower) opposed it, albeit that
Sunflower's opposition was silent.

As a threshhold matter, OCRE opposed the motion as late-filed, with-

out good cause for late filing. Staff argued that the decision was not

late-filed because there is no explicit regulatory requirement governing
decisions for reconsideration, other than decisions for reconsideration of

final decisions, for which there is a ten day limit. 10 CFR 52.771. Staff

also argued, by implication, that responses to interrogatories filed by 0CRE

on November 15, 1982, indicated that it was unable to define a specific
basis for its hydrogen contention and that this furnished good cause for

j late filing.

We consider the staff's motion to be untimely. Although the provi-

sion coverning the timeliness of appeals from final decisions is only sug-
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gestive, we think that the brief time allowed for motions for reconsidera-

tion on such a complex matter indicates an analagous period for application

to motions concerning the reconsideration of interim matters. If notions
for reconsideration may be filed at any time, then the work of the Board
could be unduly hindered. Furthermore, there is little need to reconsider

our decision to admit this contention since we have arrived at a later stage

of litigation in which summary disposition motions are being considered.

Summary disposition is an adequate remedy for disposing of contentions for

which there is now no evidentiary basis, and we need not go back to square
one for staff's convenience.

We reject the argument that 0CRE's interrogatory responses provided
good cause for late filine. OCRE disclosed the basis for its contention at
the time it filed the contention, and we decided that the contentions should
be admitted. That OCRE has not yet found additional basis may provide staff

with hope that it may succeed on summary disposition (unless OCRE finds fur-

ther relevant information through outstanding discovery), but OCRE's present

deoree of success in discovery does not provide retroactive grounds for dis-
missing its contention.

At last Thursday's telephone conference, we also discussed the merits

of the motion for reconsideration. Staff has urged that the Appeal Board's

decision in ALAB-675, 15 NRC 1105 (1982) at 1114-1115 strongly intimates

that we should dismiss this contention. We disagree. The Appeal Board's

language cast no doubt on the propriety of admitting this contention. It

spoke solely to the need to specify a particular type of credible accident

scenario in order to litigate meaningfully the adequacy of a hydrogen con-
trol mechanism. On this point, the Appeal Board interpreted our decision to

be consistent with this need. ( Although this point had not occurred to the

Board, it is obviously correct and will be followed by us.) Consequently,

we find no basis in ALAB-675 for reconsidering our decision to admit the
hydrogen control contention.
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We note that during our telephone conference on this subject, we de-
cided this issue solely on its merits and then requested staff's views on

whether a written opinion were necessary. Since staff stuck by its right to
a written opinion (See 10 CFR 1.730(e), which we interpret to permit oral

decisions on wr'tten motions provided the decision is during a transcribedi

conference), we have prepared one. In the course of preparation of the de-
cision, we concluded that the motion should be dismissed both on the merits

and because it was late-filed.

.

ORDER

For all the foregoing reasons and based on consideration of the

entire record in this matter, it is this 13th day of December, 1982,
ORDERED

The motion for reconsideration filed by the Staff of the Nuclear

Reaulatory Commission on December 6, 1982, is denied.
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