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UNITED STATES OF AMERICA %

N g[#% ,gNUCLEAR REGULATORY COMMISSION p p80 --.

BEFORE THE ATOMIC SAFETY AND LICENSINC TIOAgp 8 [7

In the Matter of: )
) Docket Nos. 29 g|

CONSUMERS POWER COMPANY, ) SD' . %
'N '3

) '

(Midland Plant, Units 1 and 2)) Operating License

OBJECTIONS TO INTERROGATORIES TO
CONSUMERS POWER COMPANY ON ZACK ISSUES

AND MOTION FOR PROTECTIVE ORDER

Applicant, Consumers Power Company, by its attorneys

and pursuant to Rule 2.740b(b) of the Commission's Rules

of Practice, objects to the September 20, 1982 "Interroga-

tories to Consumers Power Company on Zack Issues" propounded

by Intervenor Barbara Sinclair. Applicant's objections are

both general (addressed to all of Sinclair's Interrogatories)

and specific (addressed to individual Sinclair Interroga-

tories). In addition, pursuant to Rule 2.740(c) of the

Commission's Rules of Practice, Applicant requests the '

issuance of a protective order relieving it from answer-

ing Sinclair's Interrogatories to the extent, and for the

reasons, specified in the following General Objection and

Specific Objections.

General Objection

Applicant objects to answering any of the Sinclair

Interrogatories at this time. The subject matter of all of
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these Interrogatories concerns the so-called "Zack issues."

These issues are currently.the subject of an independent

investigation being. conducted by the Commission's Region-

III. At_the outset of this investigation, the Staff

requested that Applicant and, apparently, the Intervenors

in this proceeding refrain from initiating or conducting

any discovery on the "Zack issues" until the investigation

was completed, in order that the investigation could pro-

coed expeditiously and unhindered by the competing discovery

efforts of the parties. Applicant and Intervenor Stamiris

agreed to this request, while Intervenor Sinclair agreed

only to a sixty (60) day extension of discovery. (See

letter dated October 7,-1982 from William D. Paton to

Judges Bechhoefer, Cowan and Harbour). As a result of

this agreement, Applicant has refrained from undertaking
..

discovery with respect to the "Zack issues." Applicant

believes that, under the circumstances, it would be funda-

mentally unfair tc permit one-party (Sinclair) to engage

in discovery from the other partias who have acceded to

the Staff's request, and consequently requests that it be

relieved from responding to the Sinclair Interrogatories

at this time. Applicant will answer each Interrogatory

which is otherwise unobjectionable promptly after the

Region III investigation has been completed and when all

parties are free to conduct discovery.
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Notwithstanding this general objection,-in an

j _ effort to obtain an early resolution.of discovery disputes,'
I '

. Applicant sets forth below the. specific objections it has-
-

'
to certain individual Sinclair Interrogatories.

|-
'

-

Specific-Objections
. .

1. What is the Applicant's position with respect
-

to Sinclair Centention 6? State all facts and opinions and
identify and provide copies of all documents on which that
position is based.

4

Applicant objects to the portion of Interrogatory-

| 1 which requests it to "[s] tate'all facts and opinions and-
!!

identify and provide copies of all documents on which that

position is based" since-that portion of the Interrogat'ory
,

would in effect require Applicant to ' file its direct testi-

j mony as part of and during the discovery phase of this

proceeding, and before Applicant has had.an opportunity to,

1

conduct its own discovery with respect to the allegations,

!

| of Contention 6. Quite clearly such a request is an improper
:

| attempt by Intervenor to establish unilaterally a procedural
!
J schedule for this case.

* 2. Identify all individuals whom the Applicant-
! expects to call as witnesses with respect to this contention
; and identify all documents on'which the Arolicant expects
! to rely at the hearing with respect to this contention.
I
i Applicant objects to Interrogatory 2 on the

| grounds _that this Interrogatory, too, would require Appli-

cant to disclose all its witnesses prior to the time set by

the Licensing Board for the submittal of direct testimony

:
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and, more importantly, to identify unequivocally while

discovery is proceeding (and at this stage before Applicant.

has been permitted to commence its own discovery) all the

documents on which it may rely at the hearing. In effect,

this Interrogatory impermissibly seeks to require Applicant

to identify its trial. exhibits before it has been permitted

to engage in discovery.

'3. Provide access for the purpose of examination
~

and copying to all documents in the possession or control
of the Applicant, its subcontractors (including the Zack
Company), or its agents, related to the performance of the
Zack Company with respect to the Midland facility.

Applicant objects to that portion of this Inter-

rogatory which requests it to provide access to documents in

the possession or control of "its subcontractors (including

the Zack Company), or its agents, It is well estab-"
. . .

lished that a party need only provide access to documents

within its possession or control. Access to documents in
.

the possession or control of third parties must be obtained

by means of a subpoena duly issued pursuant to the Commis-

sion's Rules of Practice.

4.. Provide access for the purpose of examination
and copying to all documents involving or reflecting cor-
respondence of any sort between the Applicant or any of its>

agents or contractors and the Zack Company.

Applicant objects to that portion of this Inter-

rogatory which requests it to provide access to " documents

involving or reflecting correspondence of any sort between

any of [ Applicant's] agents or contrdctors and the. . .

r
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Zack Company" to the extent that such documents are not

within Applicant's possession or control. Furthermore,

Applicant. objects to being requested to provide access to

such documents within its possession or control which in-

volve or reflect correspondence between any of its " agents"

and Zack, since " agents" is an undefined' term and as such

its use requires Applicant to guess at its own risa *recisely

what documents are being requested. Applicant also objects

to producing all correspondence in its possession or control

between it or its contractors and Zack, since much of that

correspondence will not be relevant or material to Sinclair

Contention 6, and therefore the request is improper.

6. What position does Mr. Calkins hold at the
Zack Company? Please describe his duties, with specific
reference to any responsibility he may have for assuring
compliance with NRC regulations or requirements.

Applicant objects to that portion of this Inter-

rogatory which requests it to state the position and des-

cribe the " duties" and "respcnsibilities" of an individual

employed by a separate corporate entity. Obviously any

such knowledge possessed by Applicant may be incomplete.

Since Mr. Calkins may be subpoenaed for deposition and

asked the same questions, requiring Applicant to respond

is unduly burdensome and would result in unnecessary and

duplicative discovery.

-5-
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7. Identify and describe any efforts undertaken
.by Mr. Calkins to investigate QA problems at the Zack com-
pany related to the Midland facility. Did Mr. Calkins
ever report such problems to the Applicant or any of its
agents or to the NRC? If so, when'and under what circum-
stances. What actions, if any, did the Applicant, its
agents, or the NRC take with respect to any such reports?

Applicant objects to that portion of this Inter-

rogatory which requests it to describe (A) investigative
,

efforts which were undertaken by an individual who is not

now and never has been employed by Applicant, (B) reports

which may have been made by that individual to someone other

than Applicant, and (C) responsive actions taken by other

persons or entities. Obviously, any such knowledge possessed

by Applicant may be incomplete. Since Mr. Calkins and those

persons and entities to whom reports may have been made may

be subpoenaed for deposition and asked the same questions,

requiring Applicant to respond is unduly burdensome and

would result in unnecessary and duplicative discovery.

8. Identify and describe all major QA reorgani-
zations undertaken at Midland during the life of the pro-
ject. Were any undertaken to correct improper QA documenta-
tion? If so, please identify them. If not, please state
what actions have been taken during the life of the project
to correct improper QA documentation.

Applicant objects to that portion of this Inter-

rogatory which requests it to describe "all major QA reor-

ganizations" at Midland. Since the Interrogatory does not

attempt to define what is considered a " major" reorganization

in this context, Applicant is required to guess at its own

risk precisely what information is being sought. In fact,
|
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it appears that.the information requested is already within

the-knowledge of Sinclair, since the basis for Sinclair
-

Contention 6 is the Howard Affidavit, which itself refers

to " major QA reorganizations" allegedly to correct " improper

QA documentation." Applicant has not yet been permitted to

depose Mr. Howard.- Presumably, however, Sinclair does now

know of the " major QA reorganizations" referred to in the

Howard Affidavit, since this Affidavit is the basis for

Sinclair Contention 6, and Applicant assumes the Contention

was advanced in good faith. If Sinclair does not have such

knowledge, the obvious source of information relating to

the " major" reorganization is Mr. Howard, not Applicant,

since it is Mr. Howard who made this allegation.

10. Describe the training required to qualify
for the position held by Mr. Howard on November 18, 1981.
Who was responsible for determining whether Mr. Howard had
received the required training?

Applicant objects to this Interrogatory insofar

as it requests Applicant to identify the training that Zack,

or other third party, may have required for the position

held by Mr. Howard, and the individual at Zack or other

third party who was responsible for determining whether

Howard had received the required training. Any such

knowledge possessed by Applicant may be incomplete.

11. Please identify all instances in which and
positions for which individuals were required, by the
Applicant or any of its agents or contractors, to sign a,

'
form attesting that they had received the training required
for their positions.>

; -7-
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Applicant objects to the portion of this Inter-

rogatory which requests it to identify "all instances" in

which unspecified third parties " required" that a certain

action be taken. Any such knowledge possessed by Applicant

may be incomplete.

12. Was such a signed form required of Mr. Howard?
If so, please-provide a copy.

Applicant objects to this Interrogatory insofar

as it requests information whether parties other than

Applicant " required" Mr. Howard to sign such a form. Any

such knowledge possessed by Applicant may be incomplete.

Moreover, it appears that the information requested by this

Interrogatory is already within the knowledge of Sinclair,

since the Howard Affidavit, which is the basis for Sinclair

Contention 6, alleges that Howard was required to sign such

a form. Again, Applicant assumes that the Contention was

advineed in good faith and that Sinclair has conducted at

least a preliminary investigation into the factual basis

for Contention 6. If Sinclair has not conducted such an

investigation, the obvious source of the information re-

quested is Mr. Howard, not Applicant.,

13. Has the Applicant or any of its agents or
contractors ever directed an individual to sign the form
referred to in Question 11 when the individual had not
received the training in question? What actions has the
Applicant taken to assure that this would never occur?

Applicant objects to the portion of this Inter-

rogatory which requests it to state whether "its agents

-8-
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or contractors" directed any individual to take certain

action. Any such knowledge possessed by Applicant may

be incomplete. Moreover, " agents" is an undefined term

- and therefore Applicant is required to speculate at its

own risk as to the specific information requested by this
Interrogatory.

14. Please identify and provide copies of all
reports meeting the description set out in Paragraph 5
of this Contention. Explain the reason for each QA
deficiency discussed in each report and the actions
taken by the Applicant throughout the life of the pro-
ject to assure that the deficiencies would not occur or
reoccur. In particular, identify each instance in which
the " Authenticity of the signatures" on any document
related to the Midland QA program is " questionable" for
any reason, and explain the reason in each case.

Applicant objects to Interrogatory No. 14 on the

grounds that it requests Applicant to identify, produce

and comment on " reports" which are identified only by

reference to an Affidavit filed by Mr. Iloward (which is

the basis for Sinclair Contention 6), in which Howard

refers to " reports" which he " reviewed." Since Applicant

has not yet had an opportunity to conduct any discovery on

Sinclair Contention 6, Applicant-is unaware which " reports"

Mr. Iloward " reviewed," and cannot therefore be expected to

identify, produce or answer substantive questions on those

" reports." Presumably, since the Howard Affidavit is part

of the basis for Sinclait contention 6 and Applicant assumes

that Contention was advanced in good faith, Sinclair already
knows what " reports" Howard referred to in his Affidavit.

-9-
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If Sinclair will identify those " reports" for Applicant,
Applicant will provide answers to relevant Interrogatories
concerning the substance of those'" reports."

15. Identify and provide access for examination
and copying to all reports of the Applicant or any of its
agents or contractors relating to improper modifications
of documents.

Applicant objects to that portion of this Inter-

rogatory which requests it to produce documents not within
its possession or control. Moreover, Applicant further

objects to that portion which requests it to identify
certain "reportalof . . any of its agents," since.

" agents" is not a defined term and, as a result, the

Interrogatory impermissibly requires Applicant to specu-

late as to the identity of the documents it is requested
to identify.

16. Identify all instances in which any employee
of the Applicant, its agents or contractors, has been dis-
ciplined in any way, including dismissal, for failor, to
implement Quality Assurance requirements correctly and
thoroughly. Identify any instance in which any sort of
disciplinary action was considered but rejecttd, including
particularly any instances in which dismissal was rejected

,

as a response to QA failures.

Applicant objects to that portion of this Inter-

rogatory which rcquests it to identify "all instances" in

which any employee of unspecified third parties may have

been disciplined for certain reasons, and "any instance"
in which those unspecified third parties " considered but

rejected" such disciplinary action. Any such knowledge

pressed by Applicant may be incomplete. Moreover,

-10-
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Applicant objects to the scope of this Interrogatory insofar

as it requests information not connected with work on or-at

the Midland Project. Finally, Applicant objects-to the use

of-the undefined term " agents" in this Interrogatory.

17. Provide a copy of the letter of December 12,
1981,_from.Bechtel to Zack related-to quality assurance
deficiencies. Explain precisely what is meant by'the term
" paperwork problem" to refer to the deficiencies discussed.
Did Bechtel consider the deficiencies to be in compliance
with NRC regulations and requirements? Did the Applicant?
State the precise probability that Zack ordered correct
materials, as referred.to in the Bechtel letter. What
is the basis for this probability? What is the basis for
Bechtel's opinion concerning the " vendors' intent."?
Identify and provide any relevant documents.

Applicant objects to that portion of this Inter-

rogatory which requests it to (. ) "[e]xplain precisely"A
J

what a third party meant by a certain phrase in a letter

written by that third party, (B) explain whether a third

party considered certain unidentified " deficiencies" to

be "in compliance" with unidentified NRC regulations and

" requirements" and (C) identify the " basis" for a third

party's opinion concerning the " intent" of an unidenti-
"

fied fourth party. Such inquiries can only be designed

to elicit speculation, not properly discoverable facts,

and are therefore improper. Further, Applicant objectsi

to the request to identify and provide unspecified "rele-

i vant documents." Such a request obviously provides no

guidance as to the specific documents requested and is

; therefore improper.

! -11-
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20. Identify all document audits performed by
Zack for Applicants.or Bechtel. In each case, identify
the documents that Zack actually reviewed and those_that
it did not.>

Applicant objects to that portion of this Inter-

rogatory which requests it to identify all document audits

performed by Zack for Bechtel, since such knowledge possessed
by Applicant may be incomplete. Moreover, the scope of this

Interrogatory is impermissibly broad since it apparently
requests the identification of audits which may have been

performed other than in connection with the Midland Project.

Further, Applicant objects to the request that it " identify
the documents Zack actually reviewed and those that it did

not" since Applicant cannot possibly know the precise
identity of all such documents.

26. Identify all purchases from Delta Screw
Company by Zack Company. In each case, identify the date
that the purchase was initiated.

Applicant objects to this Interrogatory to the
extent that it requests information concerning purchases

in connection with projects other than the Midland Project.
31. Describe all actions taken by Mr. Leonard

with respect to information provided in confidence by Mr.
Howard. Identify every individual who was informed of
the substance of Mr. Howard's information. Identify every
individual who was told that Mr. Howard provided or was
aware of the information.

Applicant objects to those portions of this

Interrogatory which request it to identify all individuals

who may have been informed of or told certain information,

since Applicant has no way of knowing who may have been

-12-
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informed of or told such information by Mr. Howard or

others.

3 3. - 'Did Mr. Calkins, on or about April 16, 1982,
tell Mr. Howard that Mr. Howard had betrayed him? If so,
what was the basis for that statement? If not, did Mr.
Calkins in any-way discuss with Mr. Howard the.information
that Mr. Howard had provided to the Applicant or the fact
that he had provided that information?

Applicant objects to this Interrogatory in that

it requests information concerning statements which were

allegedly made to Mr. Howard by an individual who is not

-now and never has been employed by Applicant. Applicant

has not been permitted to initiate discovery on Sinclair

Contention 6, and thus has been unable to depose either

Mr. Calkins or Mr. Howard, who are the obvious sources of

the information requested by this Interrogatory. Moreover,

the basis for Sinclair Contention 6 is the Howard Affidavit,

in which Howard alleges that such a conversation did occur.

Since Applicant assumes that Sinclair Contention 6 is ad-

vanced in good faith, Applicant also assumes that Sinclair

already has most of the information requested in this Inter-

rogatory.

34. How did Zack, and particularly its president,
becomo aware of the allegations made by Mr. Howard to Mr.
Leonard? .Please provide a copy of the Zack memorandum
denying the substance of the allegations. Explain why
Zack QA personnel were denied access to files without upper
management permission. State precisely which upper manage-
ment personnel had' control of the files.

Applicant objects to the portion of this Inter-

rogatory which requires it to speculate on how Zack, and

-13-
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a certain individual employee of Zack, became aware'of

certain information.

37. In light of Mr. Howard's apparent dismissal
~ for revealing a serious quality assurance problem related
to the Midland facility, what assurance does any worker
at the Midland facility have that he will not lose his job
if he reports a serious QA problem?

Applicant objects to the rhetorical prologue to
this Interrogatory and to the conclusions that Mr. Howard's

4

dismissal was "for revealing a serious quality assurance

problem related to the Midland facility,".and that there

is or has been such a " serious quality assurance problem."
38. Describe in detail the basis for the Zack

Company president's conclusion that Mr. Howard was "incom-
potent." Provide copies of his entire personnel file and,

of all other documents of Zack Company or any other parti-
cipant in the Midland project that relate in any way to
Mr. Howard's performance.

Applicant objects to the portion of this Inter-

rogatory which requests it to describe the basis for a

conclusion reached by an individual who is not now and

never has been employed by Applicant. Applicant further

objects to the request to produce documents which are not

within Applicant's possession or control, e.g., Howard's

" entire personnel file" and "all other documents of Zack

! Company or any other participant."

39. Has the president of Zack at any time con-
cluded that Zack's OA performance was " appalling" or
otherwise deficient? Provide copies of all documents
reflecting or related to those conclusions. In each
instance, state the basis for the conclusion.

I

-14-

,

-. . .



.

.

Applicant objects to the portion of this Inter-

rogatory which requests it to state whether a certain in-

dividual who is not'now-and never has been employed by

Applicant.has ever reached a specific ~ conclusion, and

further to state the basis for that conclusion. Obviously,

only the individual who is alleged to have reached the

stated conclusion can respond adequately to this Inter-
rogatory.

Conclusion

For all the foregoing reasons, Applicant respect-

fully requests that (A) it be relieved from answering any
of the Sinclair September 20, 1982 Interrogatories until

after the Region III investigation has been completed and

all parties are free to conduct discovery, and (B) it be

relieved from answering Sinclair Interrogatories 1, 2, 3,

4, 6, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 20, 26, 31,

33, 34, 37, 3E and 39, to the extent to which Applicant
has made specific objections to such Interrogatories.

Respectfully submitted,

ISHAM, LINCOLN & BEALE

f} .'
I /j

By N/ !_ ,

One o&'the
Attorneys for Applicant

ISHAM, LINCOLN & BEALE
Three First National Pl aza
Suite 5200
Chicago, Illinois 60602
(312) 558-7500

Dated: December 10, 1982
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CERTIFICATE OF SERVICE

I, David M. Stahl, hereby certify that copics of

Objections to Interrogatories to Consumers Power Company

on Zack Issues and Motion for Protective Order in the above-

captioned proceeding have been served upon all persons shown

in the attached service list by deposit in the United States

mail, first-class postage prepaid, this 10th day of December,

1982.

/ /

f_ /J -

'
q/ d m/ '

David p. Stahl

Isham, Lincoln 6 Beale
Three First National Plaza
Suite 5200
Chicago, Illinois 60602
(312) 558-7500;
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SERVICE LIST

Frank J. Kelley, Esq. Mr. Steve Gadler
Attorney General'of the 2120 Carter Avenue

State of Michigan St. Paul, Minnesota 55108
Carole Steinberg, Esq.
Assistant Attorney General . Atomic Safety & Licensing.-
Environmental Protection Div. . Appeal Panel

s

720 Law Building U.S. Nuclear Regulatory -

.

Lansing, Michigan, 148913 Commission
Washington, D.C. 20555

Myron M. Cherry, Esq.
Cherry & Flynn Mr. C. R. Stephens
Suite 3700

_ Chief, Docketing & Services
Three First National Plaza U.S. Nuclear Regulatory
Chicago, Illinois 60602 Commission

Office of the Secretary
Mr. Wendell H. Marshall- Washington,,D.C. 20555
.4625 Saginaw Road
Midland, Michigan 48640 Ms. Mary sinclair

5711 Summerset Street
Charles Bechhoefer, Esq. Midland, Michigan 48640,
Atomic Safety & Licensing

Board Panel William D. Paton, Esq.
U.S. Nuclear Regulatory- Counsel for.the NRC Staff

Commission U.S. Nuclear Regulatory
Washington, D.C. 20555 Commission

Washington, D.C. 20555
Dr. Frederick P. Cowan
6152 N. Verde Trail Atomic Safety & Licensing.
Apt. B-125 Board Panel
Boca Raton, Florida 33433 U.S. Nuclear Regulatory

Commission
Mr. D. F. Judd Washington, D.C. 20555
Babcock & Wilcox
P.O. Box 1260 Ms. Barbara Stamiris
Lynchburg, Virginia 24505 5795 North River Road

Route 3
James E. Brunner, Esq. Freeland, Michigan 48623
Consumers Power Company
212 West Michigan Avenue Dr. Jerry Harbour
Jackson, Michigan 49201 Atomic Safety & Licensing

Board Panel
Lee L. Bishop, Esq. U.S. Nuclear Regulatory
Harmon & Weiss Commission'

1725 "I" Street, N.W. #506 Washington, D.C. 20555
| Washington, D.C. 20006

.


