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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 170 and 171
[Docket No. PRM=170-3)

American College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.

TION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("“NRC" or
"Commicsion") received a petition for rulemaking submitted by the
American College of Nuclear Physicians ("ACNP") and the Society
of Nuclear Medicine ("SNM") ("petitioners"). The petitioners
reguested that the Commission amend its regulations governing the
user and annual fees charged to their members due to increases in
those tees. Among the specific requests contained in the
petition were to establish a generic exemption for medical
licensees whe provide servic. s in nonprofit institutions and to
allow NRC licensees a greater voice in the development of new
regulations by the NRC. After careful consideration, the
Commission has decided not to adopt the proposals made in the

petition,

ADDRESSES: Copies of the petition for rulemaking, the public

comments received, and the NRC’'s letter to the petitioner are
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available for public inspection or cepying in the NRC Public
Document Room, 2120 L Street, NW (Lower Level), Washington, DC

20555,

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General Counsel, U.S. Nuclear Regulatory Commission,

wWashington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:
1. Background.

13 Responses to comments.

I. Background

On February 18, 1992, the NRC received a petition for
rulemaking submitted by petitioners ACNP and SNM. The
petitioners requested that the NRC amend 10 CFR Parts 170 and 171
which govern the an~ual and user fees imposed on most NRC
materials .icensees by the Commission since the advent of 100
percent fee recovery in FY 1991. The petitioners requested these
amendments because of the substantial adverse impacts experienced
by their members following increases in the NRC’'s user and annual
fees.

On May 12, 1992 (57 FR 20211), the NRC published a notice in
the Federal Register announcing receipt of the petition. In that
notice, the NRC stated that it would consider the issues raised

by “etitioners within the context of the review and evaluation of



the fee program for FY 199] conducted as part of the NRC’'s
continued implementation of Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990, as amended (OBRA~%0). “n
October 13, 1992 (57 FR 46818), the NRC published a notice
requesting public comment on the issues raised in the petition.
The NRC received nearly 100 commants in response to this
request, with the vast majority in favor of granting the
petition. After careful consideration of the comments, the
Commission has decided to deny the petition for rulemaking, for

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commenters simply restated
their support for some or all of the requested changes in NRC
policy detailed in the petition. 1In their petition, ACNP and SNM
stated that NRC fee increases under the 100 percent recovery
regime were adversely affecting their members’ practice of
nuclear medicine, in the process harming the societal benefits
which stem frum that field of medicine. The petitioners claimed
that they ccull not recoup the costs of NRC fees because Medicare
reimbursement 13:vels are inadeguate and because competing nuclear
medicine alternatives are not regulated (or charged fees) by the
NRC. Petitioners then compared their treatment under the NRC’'s
fee rules to that of nonprofit educational institutions, power

reactors and small entities, all of whom petitioners claimed



receive special treatment by the NRC, and argued that for
exemption purposes ™ sical licenseers should not be lumped
together with all other materials licensees.

For these reasons, ACNP and SNM requested that the
Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided
in nonprofit institutions, such as hospitals, similar tc that
granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical
licensees, by means of a "simple template for =structuring
exemption requests;"

(3) Adopt a sliding scale of mininum fees that grants
wclear physicians more relief than the current small entity
(lassification (which grants relief to physicians in private
practice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC’s
decisionmaking process for developing new regulatory programs.

In that regard, petitioners suggested that the criteria
contained in the NRC’s backfit rule be applied to the development
of all new regulatory programs. That is, if a regulation is not
necessary for the adequate protection of the public health and
safety, the NRC would be required to show that the rule would
substantially increase safety and that its benefits cutweigh its
costs.

Response. The Commission does not believe that the analogy

between colleges and universities and medical services provided



in a nonprofit institution is a valid one. The Commission
recently decided to reinstate a longstanding (but temporarily
withdrawn) fee exemption for nonprofit educational institutions.
The key to educational institutions’ singular treatment, however,
is not their nonprefit status, nor the fact that they provide
valuable social benefits; rather, it is the existence of certain
structural market failures in educational institutions’
production of new knowledge. In other words, colleges and
universities produce new knowledge primarily through basic
research, and disseminate it (essentially for free) to all who
want it, without receiving compensation from those benefitting.
In economic terms, this new knowledge 1s often termed a "public
good."*

Two defining characteristics of a public good are its
nonaepletability and nonexcludability. That is, one person’s
acquisition of knowledge does not reduce the amount available to
others; further, it is not efficient - and often is impossible,
as a practical matter - to prevent others from acquiring it at a
zero price. These characteristics make it difficult to recocup
the costs of producing new knowledge. Because the value of a
public good may be very great, but the costs of producing it

impossible to recapture, public subsidies may be necessary for

e

‘The Commission’s analysis of this aspect of the petition is
based in part on a memocrandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Rocm for
examinatiocn by any interested persons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Preofessor of Economics, Loyola
Cellege (Md,.), dated January 4, 1994.
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production to occur at all. The Commission has decided to exempt
nonprofit educational institutions from annual fees to advance
continued production of new knowledge.

By contrast, medical practitioners have the capability of
obtaining compensation for the benefits they provide. Unlike new
knowledge, medical services are both depletable and excludable.
The benefits of medicine, while unguestionably significant, are
therefore a private racher than a public good, in economic terms.
The Commission believes, in sum, that the market failure
considerations that apply to educaticnal institutions’
attempts to produce new knowledge simply do not apply to medical
practiticners. There is no structural barrier to the recovery of
costs incurred in producing the benefits of medicine. The
situation of the medical practitioners is not fundamentally
different from that of the for-profit licensees whose claims for
exemption on grounds of inability to pass through costs the
Coemmission has rejected in the past. (See 58 FR 38666-68; July
20, 19913.)

In this regard, the Commission notes petiticners’ claim that
Medicare may not account for NRC fees when reimbursing physicians
and hospitals. The Commission 1s also aware of pricing pressures
caused by competing nuclear medicine modalities not regqulated (or
charged fees) by the NRC. However, as the Commission explained
in its FY 1993 fee rule, it is impracticable for this agency to
evaluate the merits of such empirical claims regarding the

ability of licensees to pass through fee costs to their



customers. (See 58 FR 18666, 38°67-68; July 20, 1993.) The
Commission "does not believe it has the expertise or information
needed to undertake the subtle and c¢-7aplex ingquiry whether in a
market economy particular licensees can or cannot easily
recapture the costs of annual fees from their custcomers." (58 FR
18667; July 20, 19%3.) This statement applies equally to medical
licensees as it does to all others whose products cannot be
characterized as a "public good."

Addressing the petition’s second major point, the Commission
disagrees with those commenters who call for new individualized
exemption criteria for medical licensees. The Commission
believes that the current exemption process for materials
licensees, as codified in 10 CFR 171.11(d), provides medical
licensees with the opportunity to regquest an exemption by means
of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials
licensee) contained in § 171.11 allow the requester to inform the
Commission of "fajny . . . relevant matter that the licensee
believes" should impact on the exemption decision. This allows
the Commission flexibility to censider each situation on ius own
merits. Were the Commission to attempt to establish specific
criteria for each type of materials licensee, itself a daunting
task, it might then be prevented from considering factors which
did not fall precisely within those enumerated. And if the
Commission retained the open-ended provision guoted above, it

would have expenied considerable time and resources to litrle



purpose, as licensees could make the same claims under new
¢riteria that they can at this time.

Petitioners also complained that the NRC had established a
high threshold for granting materials exemption requests. 1In
this regard, the Commission explained in the first 100 percent
fee recovery rule, in FY 1991, that because it was statutorily
required to collect 100 percent, it could not easily exempt
licensees from fees. If one licensee or class of licensees is
exempted, those fees must then be placed on other licensees,
increasing their fee burden. It is for that reason that the
Cr.alSsion only grants exemptions in exceptional circumstances.
(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners’ third request, that the Commission establish a
+liding scale of minimum fees based on the size of tl.e licensee,
wiich "reflects the unique constraints on physicians", also is
denied. In its FY 1991 fee rule, the Commission explained in
great detail why it devised its fee schedules in the manner it
did, basing fees on classes of licensees rather than licensee-~by-
licensee. (See FY 1991 Final Rule, 56 FR 31472, and 2ppendix A to
the Final Rule; July 10, 1991.) There is no informatien
contained in either the petition or comments on the petition
which would lead the Commission to reconsider this approach, and
therefore the Commission must deny this aspect of the petition as
well.

Hewever, the Commission intends to re-examine the size

standards it uses to define small entities within the context of
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the Commission. The Commission has seen nothing either in the
petition or comments on the petition that would lead it to change
its approach in this area. The Commission would like to
emphasize, however, that licensees are always welcome and
expected to comment on proposed rulemakings, including the
accompanying cost-benefit analyses, and that such comments, along
with petitions such as the present one, workshops, meetings of
the Advisory Committee on the Medical Use of Isotopes, and the
day-to-day interaction between licensees and the agency, in the
Commission’s view provide an adeguate and successful method of
keeping each group apprised of the other‘s concerns.

2. Comment. The Commission received a potpourri of
comments on other aspects of the petition. A number of
commenters disagreed witrh the petition, arguing that medical
licensees should .ot riceive an exemption, as the costs of such
an exemption would be borne by other licensees to whom the
additional fees would have no relation, and that every licensee
should pay its fair share. Other commenters stated that the fees
should be abolished entirely, which would remove the dilemma over
granting exemptions. One commenter argued for basing an
exemption on the function for which the license is utilized, not
the function of the licensed organization. Some commenters
argued that feeg should be based on factors such as the amount of
radiocactive sources possessed, the number of procedures performed
or the size of the nuclear department within a hospital. Certain

commenters suggested expanding the number of exemptions to
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include G.ernment agencies, along with those licensees which
provide products and services to medical and educatiocnal
«<ntities. One commenter requested that the NRC take Agreement
State schedules into account when setting its own fue schediie.
Another commenter raised concerns as to the expense of NRC
contractors and the guality of NRC regulation. And a few
commenters urged the NRC to reevaluate or abo'is'. its then-
recently instituted Quality Management (QM) Program.

Response. As the Commission stated above, it is denying this
petition for rulemaking, and therefore not exempting medical
licensees for services provided in a nonprofit institution.

The Commission cannot abolish its fees unilaterally, as the
requirement to collect 100 percent of the agency’s annual budget
authority through user and annual fees is statutorily mandated by
Congress, see section 6101 of OBRA-S0.

The Commission has explained in the past why it did not
believe that basing fees on factors such as number of sources or
the size of the facility would result in a fairer allocation of
the 100 percent recovery requirement. (See FY 1991 Final Rule,
56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;
and Limited Revision of Fee Schedules, 57 FR 13625; April 17,
1992.) The Commission has seen no evidence in the petition or
comments on the petition which would lead it to change its
current approach of charging fees by class of licensee. For
reasons similar to those stated in the earlier rules cited above,

the Commission does not believe it would be feasible to base an
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exemption ocn the function for which a license 1s uti'ized rether
than on the function of the licensed organization.

The Commission has also explained in prior ruicmakings why
it has decided to charge Federal agencies annv'l feei, and has
seen nothing in comments on the petition which would cause it to
charige its position on this policy matter. (See FY 1991 Final
Rule, 56 FR 31472, 31474-4%5; July 10, 1991.) The Commission also
does not believe that the exemption for nonprofit educational
institutions should be expanded to cover those private companies
supplying services and preducts to medical or educational
licensees. The fact that the cost of these services and products
impacts upon exempt licensees is not sufficient reason to exempt
rrivate for-profit licensees. By exempting nonprofit educational
institutions from fees, the Commission has addressed the direct
inpact of its fees on those institutions. Additicnally, the
Commission has discussed in both prior and current rulemakings
the necessity of a high threshold for exemption requests and the
overarching requirement to collect as close to 100 percent of its
annual budget authority as possible; these factors remain valid
here.

while the Commission acknowledges that in many cases
Agreement States base their fee schedules in some measure on the
NRC's fee schedule, the NRC cannot do the reverse. The VRC must
conform its fees to the 100 percent recovery reguirements
mandated by OBRA-90, independent of Agreement State fee sched .les

over which the agency has no control.
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Finally, the Commission believes that comments on the
agency’s QM program, NRC contracting practices and the overall
guality of NRC regulation are beyond the scope of this notice.
However, the Commission notes that the agency’s regulation
codifying its QM program was challenged and ultimately upheld in
court. See American College of Nuclear Physicians and Society of
Nuclear Medicine v. United States Nuclear Regulatory Commission
and United States of America, No. 91-1431, slip op. ac 2 (D.C.
Cir. May 22, 1992) (per curiam).

Because each of the issues raised in the petition has been

suvstantively resolved, the NRCU nas denie” this petition.

Dated at Rockville, Maryland thisll day cof March, 1994.

Far the Nuclear Regulatory Commission,

L TP 4
nuel J. cn\lx. Iy

Secretary of \the Commission.
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MEMORANDUM FOR: James M. Taylor

Executive Director for Operations
William C. Parler, General Counsel

Stephen G. Burns, Director
Office of Commi on Appellate Adjudication

FROM: ,/" Samuel J Chilk%ﬁr—’

SUBJECT; STATF REQUIREMENTS -~ AFFIRMATION/DISCUSSION
AND VOTE, 11:30 A.M,, TUESDAY, MARCH 1, 1994,
COMMISSIONERS’ CONFERENCE ROOM, ONE WHITE
FLINT NORTH, ROCKVILLE, MLRYLAND (OPEN TO
PUBLIC ATTENDANCE)
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The Commission, by a 4-0 vote, approved an order denying a
petition by Sacramente Municipal Utility District (SMUD) for
review of the ASLB’s decision, (LBP-93-23), admitting a
contention (iled by the Environmental and Resource Conservation
Organization,.

In addition the Commission agreed that “he staff should provide
the Commiesion with a report on the impact of adopting the
Licensing Board’s suggestions in regard to provi....g additional
information on other agencies views to be included in the
Environmental Assessment (LBP-93-23, slip op. at 73).
{BHG/0GC) (SECY Suspense: 4/18/94) 9400058
NRR
Educational Exemption and Denial of Petition for Ruleraking

The Commission, by a 4-0 vote, approved issuance of a final rule
reinstating the exemption from fees for nonprofit educational
institutions and denied a petition for rulemaking filed by the
American College of Nuclear Physicians and Society of Nuclear
Medicine requesting Commission action on a number of user fee
issues.
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The attached changes should be incorporated into the Federal
Register Notices and they should be reviewed by the Rules Review
and Directives Branch, ADM, and returned for signature and
publication,

EBey  (0C/06C) (SECY Suspense: 3/18/94) 9300120

Attachments:
As stated

cc: The Chairman
Commissioner Rogers
Commissioner Remick
Commissioner de Plangue
OIG
OCA
Office Directors, Regions, ACRS, ACNW, ASLBP (via E-Mail)
PDR - Advance
DCS8 = Pl=24
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letters on the issue, fielded humercus phone Comments and
inquiries, and Sent staff mpembers to study the issue by Visiting
college and university licensees. 1pn the Commission’s viev, the
evidence taken as & whole leans strongly in faver of restoring
that exemption, for the reasons described above: that many
educational licensees would be forced to halt their research ang
educational activities due to lack of funds if NRC fee Subsidies
vere withdrawn; that those activities would often not be
continued in the Private sec tor, resulting in a serious loss of
basic research in numerous Areas of study; and that the public
good inherent in the production of knowledge made &vailable to
81l is worthy of Government suprore. & T Astrr

The Comzission has received anecdotal «nformation from some
Commenters indxcatinq that certain nonprofit research
institutiong (which do not fall within the definition of
nonprefit educational institution as Provided in 10 crr 171.5)
and chcrally-owncd research reactors should receive the same

treatment ag educational institutiong.? Hovever, the Commission

Because the Proposed rule did not Suggest that the educati~nal

exemption be expanded in this vay, the Comnission received a

‘Most Federally-owned research reactors vVere exemptod from
fees by Congress in earlier legislation. See section 6101 (c) (4)
©f OBRA-%0, 42 U.8.0. 2214(c), as amendcd by the Energy Policy
Act of 19%2. However, the reactor in question Operates at g
pover leve) greater than that Specified in the legislation for
exempt facilities, and therefore does Not meet the definition of
& “research reactor" for Purposes of the ltatutory exemption.



—

- 11 =
spaller number of comments than are needed to make an informed
decision on this issue. Fer that reason, the current peolicy of
charging such entities annual and user fees remains in effect.
Those nonprofit research institutions and Federally-owned
research reactors who believe that they qualify for an exezption
fro- the annual fee based on the public good concept are, of
course, free to reguest one from the Commission. See 10 CFR
171.11. Depending on thr outcome of any such reguests, the
Commissi. 1 pay need to revisit the question of whether to make
noprofit research institutions generically exempt from fees in a
future rulemaking.

The Commission also believes that medical licensees should
continue to pay annual fees. This is consistent with past
Commission practice. Aluo, contrary to one conncntor'l balief,
the Commission does assoss fees to nonprotit oducutional \\ K
institutions for licenses authorizing medical treatment 0lig§
licensed nuclear materials. The Commission does not believe that
pedical licensees are analogous to nonprofit educational
institutions. Their function is not pure research and education,
but primarily to provide services to paying customars.

¥hile the Commission does not dispute that medicine provides
significant benefits to patients, such treatment is both
depletable and excludable. The benefits of medicine are
therefore 2 private rather than a public good. By contrast, an

educational institution generally disseminates the results of its

basic research to all who want it, even geing beyond the confines




would not therefore constitute an unlawful subsidy
of atomic enerqy.

some commenters’ assertions, the Zommission’s fee
does not result in a competitive advantage for university
licensees over nonprofit hospitals. Both are charged
or licenses authorizing medical treatment using licensed

materials licenses held by nonprcfit educational
h authorize remunerated services or services

Government contract are also subject to fees.
(a) (4) and 171.11(a) (1) (1993).
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Fower and Light Company v. United States, 846 F.2d 765 (D.C. Cir.
1988), cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989
budget, was also legally challenged. As a result of the Suprene
Court decision in Skinner v. Mid-American Pipeline Co., 109 §.Ct.
1726 (1989), and the denial of certiorar! in Florida Power and
Ligh., all of the lawsuits were withdrawn.

The NRC’s FY 1991 annual fee rule was largely upheld
recently by the D.C. Circuit Court of Appeals in Allied-Signal v.
NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Analysis

As required by the Regulatory Flexibility Act, 5 U.Ss.cC.
605(b), the Commission certifies that this final rule as adopted

does not have a significant economic impact on a substantial

number of small entities. [§h4o~t$nei—ruio—r.oeeroo—a—pr.vﬁoua ‘

IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109,
does not apply to this final rule and that a backfit analysis is
not reguired for this final rule. The backfit analysis is not

required because these amendments do not require the modification
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petition OF comments on the petitiocl that would lead it to change
its approach in this area. The Commission would like to

emphasize, however, that licensees are always welcome and
A

expected to comment on proposed rulemakings, a%cluding the /

accompanying cost-benefit analyses, and that such comments, along

wmtﬁ)tne day-to-day interaction between licensees and the agency,

in the Commission’s View provide an adeguate and successful
method of keepling each group apprised of the other’s CONCerns.

2. Comment. The Commission received a potpourri of
comments on other aspects of the petition. A number of
comnenters disagreed with the petition, arguing that medical
licensees should not receive an exemprion, as the costs of such
an exemption would be borne DY o' her licensees to whom the
additional fees would have no relation, and that every licensee
should pay 1ts fair share. Other commenters stated that the fees
.hould be abolished entirely, which would remove the dilsmma over
granting exemptions. One commenter argued for basing an
exemption on the function for which the license is utilized, not
the function of the licensed organization. Some commenters
argued that fees should be based on factors such as the amount of
radicactive scurces possessed, the number of procedures performed
or the size of the nuclear department within a hospital. Certain
commenters suggested expanding the number of exemptions to

include Government agencies, along with those licensees which

provide products and services toO medical and educatiocnal
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the cOmni-lion. The Commission has seen nothing either in the

pPetition or comments on the petition that would lead it to chance
; its apprcach in this area. The Commission would like to
emphasize, however, that licensees are always welcome and

w’/’ expected to comment on Proposed rulemakings, s;;luding the
acconpanying cost-benefit analyses, and that such comments, along
with the day-to-day interaction between licensees and the agency,
in the Commission’s view Provide an adequate and successful -
method of keeping each group apprised of the other’s concerns.

2. Comment. The Commission received a potpcurri of -
comments on other aspects of the petition. ~'aA number of .-.- -
commenters disagreed with the petition, “arguing that medical :
licensees should not receive an exemption, as the costs of such
an exemption would be borne by other .licensees to whom the 11 2~
additional fees would have no rolation,Jand'thnt.cvcry liceisee -

# should pay its fair share. " Rther commenters stated that the fees
should be abolinhod.antirnly, which would remove the dilemma over
granting exemptions. . One comnontar,quucd'tnr.balinq AN aau oy
exemption on the function for vhichfth9‘14p-nla‘1l-utilizcd, not
the function of the licensed organization. -i“Some commenters
argued that fees shouid be based on factors such as the amount o
radicactive sources pPorsessed, the number of Procedures perforved
or the size of the nuclear department within a hospital. Certain
Coumenters suggested expanding the number of exemptions to g
include Government agencies, along with those licensees which - .

provide products and servicee to medical and educational .. -
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T0: Samuel J. CHiLk, SECRETARY OF THE COMMISSION

FROM: THE CHAIRMAN
SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE

REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL OF PETITION FOR RULEMAKING
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COMMENTS:

The second sentence under Section VI11. Regulatory Flexibility Analysis

should be removed because it could be misleading. Power reactor licensees
will begin bearing the financial burden of this exemption in FY 19€4,
although they bore this burden in FY 199]-1087 they did not in FY 1993,
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majority from coclleges and universities in favor of reinstating
the exemption.

The final rule (Attachment 2) would reinstate the exemption for
nonprofit educational institutione, based largely on the comments
received as well as the staff’'s own examination of the issue.

The primary concept on whic“ the educational exemption is based
is that educational institutions perform basic research and
produce pure knowledge that is a "public good" in an economic
sense. This is supported by a memorandum (A:tachment 3) prepared
by an NRC economice coneultant which discusses the theories of
"externalized benefits" and "public goods."

The petition for rulemaking was submitted by the American College
of Nuclear Physicians and the Society of Nuclear Medicine in
February 15%2. The two petitioners requested more lenient
treatment for medical licensees under the NRC's 100 percent
recovery regime due to increases in fees as a result of that
statutory mandate. Among their reguests were 1) an exemption for
all medical procedures perforred in a nonprofit institution;

2) more pa. icularized exemption criteria; 3) a sliding fee scale
based on the -ize of the facility; and 4) a greater voice for
licensees in the NRC’'s decisionmaking process with regard to
adoption cof new regulatory programs.

The Commission requested public comment on the petition in
October 1952. Nearly 100 comments were received, tre majority
from medical licensees in favor of granting the peticion. 1In its
Federal Register notice reguesting comment, the Commission stated
that the petition and accompanying comments would >e considered
in the context of the agency’'s continued implementation of
OBRA-350, as amended.

The staff proposes (Attachment 4) that the petition for
rulemaking be denied for a number of reascns. This proposal
continues the existing Commission policy of rarely granting
exemptions, as exempting licensees will result in other licensees
paying those costs. In the case of the reguested nonprofit
medical exemption, the notice explains that medical treatment
like that described in the petition is a private and not a public
good, by contrast to the pure knowledge produced and dirseminated
by educational institutions. For FY 1953, medical licensees were
asgsessed $15 million in fees. Tf an exemption were granted,
theee fees would have to be assessed to other NRC licensees. As
for the other policy changes reguested by petitioners, more
particularized exemption criteria are unnecessary, since

existing fee regulations already provide criteria for granting
exemptions to medical and other materials licensees. The reasons
for not adopting a sliding fee scale or giving licensees a
greater role in NRC regulatory development remain the same as
those given in earlier fee rulemakings.
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Commissioners' comments or consent should be provided d:rectly
to the Office of the Secretary by COB Friday, March 4, 1994.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Friday, February 25, 1994, with an
information copy to the Office of the Secretary. 1f the paper
is of such a nature that it reguires additional review and

comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of March 7, 1994. Please refer to the
appropriate Weekly Commission Schedule, when published, for a
specific date and time.
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Regulatory Flexibility Certificatzon

As required by the Regulatory
Flexibility Act of 1980 (5 US 605(b)).
the Commission certifies that this rule,
if sdopted, will not heve & sign ficant
economic Lmpact on 8 substanual
pumber of small entities. The proposed
rule sets forth the time frame within
which & person otber than an applicant
m..! file 8 request for @ hearing in &
licensing pro-eeding held under the
informal procedures set forth in 10 CFR
§ * 2, subpart L he proposed rule, by
i1self. does ot impose any obligations
on regulsted entities that may fall
within the definition of “small entities™
o8 set forth in section 601(3) of the
Regulstory Flexibility Act, or within the
definition of “small business™ as found
in sec*ion 3 of the Small Business Act,
15 U. .. C. 632, or within the .mall
busir »ss size standards centained in 13
CFR, ant 121,

Backfit Analyss

This proposed rule does not involve
any new provisions which would
impose back fits as defined in 10 CFR
0 109(8){1) Accordinglv. no beckfit
analysis pursuant to 10 CFR 30 109(c) is
required for this proposed rule

List of Subjects 10 CFR Part 2

Administrative oractice and
procedure, Antitrusi, Byproduct
material, Classified informaticn
Environmental proietion, Nuclear
materials, Nuclear power plants and
reactors, Penalty. Sex discrimiuation
Source matens! Special nuclear
material, Waste treatment and disposal

For the reasons sot out in the
preamble and under the suthority of the
Atomic Energy Act of 1054 as amended,
the Energy Reorganization Act of 1874,
as amended and 5 U.S C. 553, the NRC
is proposing to adopt the following
amendments 10 10 CFR pent 2

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for part 2
continues to read as 10llows

Autharity Secs 161, 181, 68 Stat 948
957 as e ended (42 U S C 2201, 2231) sec
191 as amended, Pub L 87-615 76 Stat. 409
(42 USC 2241}, sec. 201, 88 Stat. 1242  es
amended (42 USC 5841}, 5 L SC 552

Section 2 101 also issued under secs. 53,
62.63. 81 103 104, 105 68 St 830 832,
833, 835 936, 937, 938, as amended (42
1 S.C 2073, 2002, 2083, 2111 2133. 2134
2135). sec. 114(0, Pub L 97-425, 96 Stat
2213, ss amended (42U SC 10134(0) sec.
102. Pub L 91-190, 83 Stat £53. us amended
(42 USC 4332) »oC. 307, B8 Stat 1248 (42
USC 5871) Sections 2.102,. 2 103. 2.104
2.10% 2 .721.also lasued under secs. 102,
103, 104, 105, 183, 186 62 Suat 936,837

38 954, 955 m mmended (42 usScC nan,
2133, 2134 2135, 2233, 2239} Section 1104
alse igsued under sec. 183, Pub L 101-57%
104 Stat 2835 (42 US.C 2343} Sectior 2.10%
also iesued under Pub L 97415, 96 Stat
2073 (42 US.C 22¥9) Sections 2.200-2.208
also issued under secs 161 b, | 0,182, 186,
234, 68 Stat 948951 985 83 Sl ¢4 »
amendec (42 U.S.C 2201 (b), (i), (o), 2236,
2282) sec. 276 B8 Sat 1246 “2uUSC
5846 Sactions 2.600-2 806 also imrued
under sec. 102, Pul. L 01-19, 823 Stat. 853,
o amended (42 US T 4332). Sectione
2.700m. 2716 also issued under 5 US.C. 554
Sections 2.754, 2.760, 2.770. 1.780 also
jssued under § USC 587 Section 1 784 and
tabie 1A of appeodix C also issued under
secs 135, 141, Pub L 97425 08 Swt 2232,
2241 (42 U.SC 10155, 10181) Saction 2.790
also issued under sec. 103, 68 Stat. 938, &
amended (43 USC 2123) and 8 USC 552
Sm»onn!‘w‘odllo‘dcoi.mdundc
s USC 553 Section 2,509 alsu isrued under
& U.SC 553 and sec 29, Pub L 85-258, 71
Siat 570 as amended (42 U.SC 2036}
Subpart K also issued unaer sec 189 68 St
955 (42 U.S.C 2238). soc. 134 Pub L 97-
42% 96 Stat 2230 (42 U ST 10154) Subpart
L also issued under sec. 189, 68 Stat 955 (42
U.5C 2238) Appendix A also lasued under
woc. 6 Puh L 91-560. 64 Stat 1473 (42
USC 2138)

2. In § 2.1205(c). introductory text is
republished and paregrepb (c)(2) is
revised 1o read as follows

§21208 Request for & heaning, petiton for
mave 0 Intervens.

{c) A person other than an spplicant
shall file » request for a hearing
within-—

{2) If @ Federal Register nolice is not
putlished in sccordance with paragraph
{c)(1) of this section, the sarliest of—

(i) Thirty (30) days afer the requestor
recei ves actual nouce of 8 pending
epplication, or

(i) Thirty (30) days after the requestor
receives actual notice of an agency
action granting an application in whole
or in pan, or

(iii) One hundred and eighty (180}
davs sfer agency action granting an
epplication in whole or in part.

- - L - L]

Dated a! Rockville, Maryland, this 23rd dey
of September, 1093

For the Nuclear Regulatory Commission.
Samuel §. Chilk,

Secretary of the Commussion
{FR Doc. §3-23835 Filed 9-28-83. 8:45 ami
BLLNG COOE TH.

10 CHI Pari AT
RN 3 50-AEBD

Re toration of the Generic Exemption
From Annual Fees for Nonprofit
¥ ducationsl Institudons

acencY: Nuclesr Regulatory
Commission.
AcTion: Propased rule.

suMMARY; On July 20, 1983, the Nuclear
Regulatory Commission (“NRC™ or
“Commission') published & final rule
establishing annual fee schedules for its
licensees for fiscal year 1993. The finel
rule eliminated a generic exemption
from annual fees previously applicable
1o nonprofit educational institutions
(educational exemption). Following
publication of this rule, the Commission
received 8 petition for reconsiderstion
roquesting reinstalement of the
sducational exemption. The
Commission views the petition as &
est to conduct 8 new rulemaking 1o

amend the final rule by restoring the
exemption. The Commiasion grants the
request for & new rulemaking The new
rulemaoking reconsiders whether
nonprofit educational institutions
should receive s generic sxemplion
from annual fees. The Commission
requests public comment on that
question. The rulemaking proceeding
will eddress no other annual fee
question.
pATE: Comment period expires October
20, 1993. Comments received after this
date will be considered if it is practical
to do 80, but the Commission is able to
assure considerstion only for comments
received ou or before this date.
ADDRESSES: Suhmit written comments
10, Secretary, U.S. Nuclear Regulstory
Commission, Washington, DC 20555,
Attn: Docketing and Service Branch.

De'ivs: comments to: 11555 Rockville
Pik~, Rockville, Maryland 20852,
butwesn 7:45 a.m. and 4:15 p.m. Federal
workdays. (Telephone 301-504-1966 )

Copies of comments received may be
examined and copied for a fee at the
NRC Public Document Room, 2120 L
Sureet NW., (Lower Lavel) Washington,
DC 20558,
FOR FURTHER INFORMATION CONT ACT:
L. Michae! Rafky, Office of the Geners)
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone 301-504-16086.

SUPPLEMENTARY INFORMATION:

1. Background.

1L Section-by section analysa

[Il. Environumeotal impact: categorical
axciusion

V. Paperwork reductioo &t stalement.

V. Regulatory analysis.
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L Background

On july 20, 1993 the Commr ssion
published its final annua! fee rule for
FY 1993 (58 FR 38666) The final nule
principally se! out the Commigsion's fee
schedules for FY 1983, but it also
discussed in some deteil the 3-2
Commission decision to revoke »
generic exemption previously
spplicable to nonprofit pducational
institutions. A court of appeals decisian
issued in March 199. had necessitated
the Commission's rethinking of the
educational exemplion See Allied
Signal. Inc v. NRC,. 988 F.2d 146 (D C
Cir. 1983). That decision cast doubt or
the NRC's stated rationale—~which
Included a purpored inat
through™ costs—for exempting
nonprofit educatianal institutions from
annual fees.

In reaction to the court decision. the
Commission initially proposed 1o retain
the educational exemption. but with a
fresh rationale. In its proposed FY 1093
annual fee ruie. the Commission
requested comments on retaining the
exemption, and asked specifically for
comments on the court's suggestion that
perhaps the exemption could be
justified if "education vields
exceptionally large externalized henefits
that cannot be captured in tuition or
other market prices.” 988 F.2d at 151
The Commission also requested
comments on whether the exemptior
shouid be revoked

Following the close of the comment
perioc, the Commission faced @
dilemma. It remained commitied 1o the
value of nuclear educatior
research as a policy matter, but it bad
received only e few comments, and
Cursory ones a! that, supporiing a
continued genernc exemption

ty (c

pass

and reaaled

Additionally, some NRC licensees had
submitied comments requestir N
abandonment of the exempuon
altogether or a more equitable spread of
ils costs to all licensees Still other
commenters urged that the exempt
be retained, but that it be expandex
include various other licensed activities
After considering the matenal belore
it, s split Commission, by 8 3«2 ve.¢
“reluctantly concluded that in view of
the court decision and the
administrative record developed durin

d
the comment period it cannot justify a
genenc ‘ecducational’ exemption for FY
19937 (58 FR 38668-69) Therefore, the
Commission informed formerly exempt
nonprofit educational institutions that
they would have to pay annual fees
veginning m FY 1993, The Commission
did point out that many of these

"

“Institetions might be abie w0 maeke
individuskized showings of Ainancial
hardship and extormnaliand bemefils
sufficiant to ustify » “ iC intarest”’
exemplior under 10 171.11(b) (58
FF 38660) The two dissenting
Comm issioners 1ook the view that the
Commission should continue in farce
the genenc aducations! exemption (58
FR 36875)

Almost immediately the Commission
began receiving letters from many
colleges and universities protesting the
change in its longstanding policy. Many
of these |etters were sent as comments
regarding the Commission's concurrent
fee policy study now being conducted
as required by the Energy Policy Act of
1992 (58 FR 21116). In these letters and
comments (available in the NRC Public
Document Room (“PDR")). sducational
insUtutions described the “extemnalized
benefits” derived from their programs
and the problems created by the new
annual fees, inciuding the prospect of
major cutbecks in nuclear education
Some licensees also pointed out that
thelr programs were already heavily
subsidized by the Federal government

in particular by the Department of

Energy). precisely because the progrems

were nol sustainable absent public

seclor suppornt

The Commission also received a
formal petition for reconsideration of
the FY 1993 final rile with the aim of
restoning the nonprol.t educaticnal
exemption. See Petition for
Reconsideration of Final Rule (July 30
1863). In this petition for
reconsideration (which is being
published as an appendix to thy
proposed rule), @ number of formerly
exempt colleges and universities
asserted with some specificity 8 number
of benefits that educational institution
research reactors provide to both the
nuclear industry and the public at large
Prominent was the continued training of
nuclear scientists and engineers
(petition &t 3-4). Ths petitioners also
stated that nuclear technology was used
in fields as vaned ¢ medicine geology,
archaeoiogy, food science and (extiles
and that the public additionally
benefitted fom people who could
p-ovide knowledgeabie opinions on
nuciear topics, as well as from tours of
research reactors (petition at 4-5)

The petitioners wont on to argue that
education provides significant
“externalized benefits” warranting
public subsidy. They citad a letter from

economist Alfred Kahn (alsc svailable
in the attached eppendix) stating that
e knowledge generated by universicy-
related research is itself a public good
tha! cannot be quantified usiig market
indices (petition at 6~7). Mr. Kahn's

letter argues thet it is “ineMicient” and
“socially and economically
undesirsble™ 10 charge psople o sccess
to pure knowledge. because the benefits
of thet knowledge “are largely
unpredictable.” Latter from Alfred Kahn
to Shirley Egan. Associate University
Counsel, Comell University July 15,
1903)

The petitioners ulso stressed the harm
o university nuclear programs as »
result of the newly imposed annual fees
{petition at 8-8). Using Comel!
University's nuclear ;. m #s an
sxample, they ssserted that Feders|
grants (in addition to those alreedy
provided, might be recessary to meet
the additiona! costs of NRC annual fees
\petition st 9-10). Finally, the
petiioners argued that the
Commission's longstanding exemption
for nonprofit educational institutions
was rooted in eound policy, and that
reinstating the sxemptior would be
consistent wit  the elres y extensive
direct Federal unding provided many
college and un.versity lic ansees
(petition st 12-13)

In August, while the petition for
reconsideration was under
consideration, the Commission
undertook an effort of its own to
develop guidance for considenng
individual “public interest” exemption
requests by colleges and universities. As
part of this eflort, the NRC stafl visited
& number of colleges and universities 1o
learn more about their educationa!
activities and the benefits of non-power
reactors and the use of nuclear materials
in education programs. The Commission
concluded that the new annual fees
($62.100 for each research reactor
license. lesser amounts for sach
materials license) would jeopardize the
educational and related research
benefits provided by 8 number of
colieges end universities

As 8 result of the new and more
detailed information and arguments
developed in the petition for
reconsideration and in the other sources
described above, and sfer carefu)
reflection, the Commission now is
incline< i m2turn to its previous
practice of exempting nonprofit
educational institutions from snnua!
fees. The Commission therefore granis
the petition for reconsideration of the
FY 1993 final rule and now proposes to
exempt nonprofit educational
institutions from annual fees. The
Comunission does not intend to creste
any other generi: exemption categories
in this rulemaking

The Commission does not propose
lightly this further shift in a policy that
has already gone through « major
change in » short time. The Commission
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was sharply divided from the outset on
the wisdom o!ehmnmlir'?.tbe generic .
educstional exemption. New
information and fresh thinking have
persuaded the entire Commission that
restoration of the exemption refllects o
sound policy choice that svoids placing
in jeoperdy valuable educations)
resources tha! ere indispensable 1o the
nuclear industry, to numerous other
sducai,onal activities, 1o the NRC itself
and to the puhlic &l arge

The Commiss. vn solicits public
comment on its proposed rule that
would resiore the exemption Comments
on other annua’ fe: 1ssues will not be
entertained in connectior with this

roposed rule. The Commission already

es received some infonuation on the
“externalized benelits” of non power
reactors ead the use of licensed nuclear
matenals in various educational
activities and related research at
colleges and univer ities. However, the
Commission is inte ested in more dala
on the benefits of n n-power reactors
and the use of licenwed nuclear
materials in education in its broadest
sense, in the expectalion Lthat more date
may well subsiantiate the argument in
the petition for reconsideration tha!
non-power reactors and the use of
licensed nuclear mateneis in
educational activities are prime
examples .f activities that provide
“externalized benefits” warranting
public support

The Commission expects commenters
10 address the "extemnaiized benefits”
question by providing data on (but not
limited to) the size and subject areas of
classes using licensed matenal in
studies or research, the number of
facu ity and students using licensed
material in their studies or research, the
type and aveilability of work for
graduates of nuclear programs and other
programs in which licensed nuclear
materials are used and the relation
botween education end research in
institutions of higher learning The
Commission has particular interest in
comments on the extent to which the
benelits of nuclear education and other
programs using hicensed nuciear
materials (not simply education in
general) are “externalized” and would
not be produced by marke! forces. The
Commission would appreciate detailed
information on the many non-nuclear
fields of study that use licensed nuclear
matenal in the course of educating their
students. The Commission bas received
some information in letters addressing
the fee policy study required by the
Energy Policy Act of 1992 described
above. but more dats is needed for lhe
Commission's deliberations

This motice, of course, does not
represent & final Cornmission decision
10 reinstate the educationa) exemption,
but simply the Commission's proposed
resolution of the queston basad on its
current best information and best
thinking. But, with the Commission
Proposing to resiore a generic
exemption, it is not necessary for
formerly exempted educstional
licen sees to epply for indiv.dual public
interest cxemptioni. Therelore, the
Commission re: uests nonprefit
educational licensees not 1o seek such
exemplions ot this time. If sfter
reconsiderstion, the Commission
decides that it cannot justify & genenc
exemption it will provide educational
licensees ample time to seek individu:!
exemptions. The Commission will hold
in abeyance all individual exemption
requests it alreedy has received gom
educationsl licensees.

The issue of refunds to nonprofit
educstionsl licensees who may have
paid the FY 1993 annual fee will be
eddressed. if applicable, in the final
rule Nonprofit educational licensees
who have requested termination,
downgrade, possession-only or
combined licenses to avoid the FY 1993
annue! fee will be advised sccordingly
what sction, il any, is needed if they
choose to rescind those applications as
8 result of this proposed rulemaking

There .s one final point warranting
clarification The FY 1983 final rule
eliminaung the educational exemption
indicated tha!, because of the remand
from the court of appeals, the
Commission would issue new fee
schedules retracting the exemption for
FY 1991-92 and offer appropriate
refunds The Commission now proposes
not 1o issue revised fee schedules
refllecting retraction of the educational
exemption becsuse of its inclination to
restore the exemption. Commenters, if
they choose, may address this point.

As the final rule made clear (58 FR
38668), the Commission did not intend
retroactively to charge fees to nonprofit
educational institutions for FYs 1991~
92, but did intend to make refunds to
those licensees (power reactors) that
made up the shortfall in 100 percent fee
recovery crested by the educational
exemption. Should the Commission
restore the exemption, however, no new
fee schedule for FYs 1991-92 will be
necessary and no refunds will be made.
On the other hand, because of the
timing oi this reconsideration
proceeding and if the Commission
reinstates the educational exemption, no
licensee will be assessed additional fees
1o make up any shortfall created for FY
1993 For future fiscal years, however,
the Commission will recover from other

licensens the shortfall resulting from the
educational exemption, pursuant 1o its
current stetutory mandasle 1o recover 100

percent of its budget.
0. Section-by-Section Analysis
Section 171.11 Exemptions

Paregraph (a) of this section is
amended by adding nonprofit
educational institutions, as defined in
§171.5, to the list of those entities
we.enpted from ennual h.y the
Commissic: A discussion of this
chur.ge .. fee policy is found in Section
1 of this proposed rule.

1M1 Environmenta: Impact: Categorical
Exclusion

The NRC has determined that this
propo-ad rule is the type of sction
described in categonical exclusion 10
CFR 51.22(c)1). Therefore, neither an
environmental assessment nor an
environmental impact ststement has
been prepared for the proposed
regulation.

IV. Paperwork Reduction Act
Statement

This proposed rule contains no
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1880 (44 U.S C 350

el seq ).
V. Regulatory Analysis

With respect to 10 CFR part 171, on
November 5, 1990, the Congress passed
Pub. L. 101508, the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90)
For FYs 1961 through 1985, OBRA-80
requires that approximately 100 percent
of the NRC budget suthority be
recovered through the sssessment of
fees. To sccomplish this statutory
requirement, on July 20, 1993 (58 FR
38666), the NRC, in sccordance with
§171.13, published in the Federal
Register the final amount of the FY 1943
annual fees for operating rescior
licensees, fuel cycle licensees materials
licensees, and holders of Certificates of
Compliance, registrations of sealed
source and devices and QA program
spprovals, and Government agencies
OBRA-90 and the Conference
lChmnmmu Report specifically state

8l

(1) The annual fees be based on the
Commission’s FY 1993 budget of $540 0
million less the amounts collected from
part 170 fees.and the funds directiy
eppropriated from the NWF 1o cover the
NRC's high level waste program;

{2) The ennual fees shall, to the
maximurn exten! nracticable, have 8
reasonable relationship to the cost of



rogulatary serices provided by the
Commission: and

(3) The annua! fees be assessad 1o
those licensees that the Commission in
its discretion. determines can fairly,
equitably, and practicably cantribute to
their payment.

Therefore, when developing the
annal fees for opersting power reactors
the NRC continued to consider the
various reactor vendors, the t of
containment, and the location of the
Opersting power reactors. The annual
foes for fuel cycle licensees. materials
licenisees. and holders of certificates.
registrations and approvals and fur
licenses issued to Government apencies
take into account the type of facality or
approval and the classes of the
Licensees.

10 CFR part 171, which established
annual fees for opersting pc ver mactors
efTective October 20, 1686 (51 FR 3322¢.
September 18, 1986), was challenged
and upheld in its entirety in Flarda
Power and Light Company v. Unuted
Stotes, 846 F.2d 765 (L. C. Cur 1888)
cert. denied, 490 U.S. 1045 (1989)

10 CFR part 171, which established
fees based on the FY 1980 budget, were
also legally challenged As e result of
the Supreme Court decision in Skinner
v. Mid-Amencan Pipeline Co., 109 § Ct
1726 (1989), and the denial of certioran
in Fionda Power and Light, all of the
iawsuits were withdruwn

The NRC's FY 1981 annua! fee rule
was largely upheld recently bythe DC
Circuit Count of Appeals io Allied
Signal v. NRC

Y1. Regulatory Flexibility nalysis

As required by the Regulatory
Flexibility Act, 5 U.S C. 6050 the

mmission certifies that this proposed
rule. if adopted. will not have a
significant economic impact on a
substantial number of small entities
The proposed nle affects about 110
operuting power reactors which are not
considered to be small entities

VI Backfit Analyss

The NRC has determined tha! the
backfit rule, 10 CFR 50.109, does not
8pply to this proposed rule and that s
backfit analysis is not required for this
proposed rule. The backfit analysis is
not required because these amendments
do not require the modification of or
additions to systems. structures,
compaonents, or design of a facility or
the design approval or manufact uring
liconse for & facility or the procedures
Or organization required 1o design,
Construct or operate a facility.

List of Subjects in 36 CFR Part 171
Annual Brproduct matarial,

. Volders of om JScates, registratic s,

Spprovals, intargovernmanta) relations,
Non-pe nulrmamg Nuclesr
materials. N power and
reaciors, Source material, i
nuclear material

For the ressans set out in the

preamble and uncar the sulharity of the
Atomic Energy Act of 1854, as amanded.

and S U.S.C 553, the NRC is posing
1o adopt the following unm&m to
10 part 171

PARY 171—ANNUAL FEES FOR
REACTOR OPERATING ES
AND FUEL CYCLE LICENSES AND
MATERIALS LUICENSES, INCLUDING
HOLDERS OF CERTIFICATES OF
COMPLIANCE, REGISTRATIONS, AND
QUALITY ASSURANCE PROGRAN
APPROVALS AND GOVERNMENT
AGENCIES LICENSED BY THE NRC

1. The authority citation for Part 171
is revised to read as follows:

Authority: Sec. 7801, Pub L $9-272 100
Stat 146 as amanded by sec. 5601, Pup L
100-203, 101 Stat. 1330 as amended by Sec.
3201, Pub L 101-229. 103 Swat 2106 a3
amended by sec 6101 Pub L 101-508. 104
St 1388 (420 8C 2213} sec. 301, Pub L
02-314 86 St 222 (62U SC 2201 (w)) sec.
201 B8 Stat. 1242 as amended (42 U.S ..
5841). sec. 2903, Pub L 102486, 106 Scut.
3125, (42 USC 2214 note)

2.1n §171.11, pars;-aph (a) is revised
to read as follows:

$171.11  Exemptiona,

(a) An annua! fee is not required for:
(1) A construction pe-nit or license
appliied for by, or issusd 10, 8 nanprofit
educational institution for 8 procuction

or utilization facility, other &
power reactar, ar for the ion and
use of byproduct material, source
material. or special nuclear material.
This exemptian does not apply to tha 2
byproduct, source, or special nuclear
material Licenses which suthorize

(i) Human use;

(i1) Remunerated sarvices 10 other
persons;

(ii1) Distribution of byproduct
material, source material. or special
nuclear material or products containing
byproduct material, source material. or
special nuclear material: ar

(1v) Activities perfc-mned under o
Government contract.

(2) Federally owned resaarch reactors
used primarily for educational training
and academic research purposes. For
purposes of this exemption, the term
research reactor means a nuclear reactor
that—

(1) Is licensad by the Nuclear
P gulatory Commission under section

104 ¢ of the Atomic Energy Act of 1984
(42 US.C 2134(c)) for operation at a
thcmdfom level of 10 megawntts or
less; an

(i) 1 80 licensed for operation at &
thermal power level of more than 1
megawatt, does not mnhé:: .

(A) A circulatin the
core in which thomu co:%ucu fuel

ug)ﬁm;amd fuel loading
A lig ing: or

(C) An experimental facility in the
core in excess of 16 square inches in

ross-section.
L L - - .

Dated ot Rockville, MD. this 234 day of
September 1993

For the Nuclear Regulatory Commission
Samuel |. Chilk,
Secretary of the Commissian

A MT.MM" of
l:oau.td.dl‘hdhh

{ Introduction

The Nuclear Regulstory Commission
("NRC" or “Commission™) bas long
exempted nonprofit educationa! institutions
fram peying annus! fees * Although the
Commission traditionally pustifisd this
exemption on the grounds thet colidges and
universities could not readily pass the cost of
the f-uontnnudonutbtw‘hnuuon and

r.bT. & recent feders! court decisian
questioned this retionale.* The court
ernisined. however, that the externalized
ber. fits of education potentially suppartad
such an exernption *

Although the { smmission at first defended
Its sducational exemption iz o ruiemaking
proceeding pvompn:by the court's decision,
it abandoned the examption io the final
VETXIOn of its annual fee rule.+ Petitionars
contend that in so doing the Commussion
erred and respectfully request that the
Commission recoasider its ruling and
rainstate the exemption for nonprofit
educational Licensees. »

0. The Allied-Signal Court Clearly Invited the
Commussion To Grant an Exempuon to
Educational Institutions

Alth the decision in Allied-Signal.
Inc. v. US. Nuclear Regulatory Comm 'n, 988
F 2d 148 (D.C. Cir 1993), compelisd the

io0 to reconsider its exemption of
nonprofit educational facilities. the court
suggestad » valid reason for exempting

————

T See 10 CFR 171.11(a) (1993)

* See Allwd-Signal tnc v US Nuciear
Reguiatory Comm n. 988 F 2d 146 (D.C. Cir 1997)
discusend \n saction I infro

did at 131 section U infre.

*FY 199 and 1992 Final Ruis Impiementing the
U.S Cour of Appeals Decision and Revision of Fee
Scheduise 100% Fee Recovery FY 199388 FR
33866 1886808 N uc loar Regulstory Comm'n. fuly
20.1993) (“Final Rule™)

* Patitioner Cormel! University has submitied
smile comments fupparing the sxamption Lo
ruaponse to the Commission 's fee policy rview See
Latter from N Scon 1o and
Commissioners in Mesponse 1o RIN 3150-A K84 Ouly
18.1983)
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sducations) resciar |canseses o seae!
foes The court merely asked the NRC w
marshal § ralanale hased on "externalzed
enefitn” of sducaton “that cannot be
aaptwed 1o fultion or other marte! prices *
Id #1151 Indeed, tbe Allved-Signal count
explaned tha “there » & east 8 senows
possibility” that the Commission can

substantiete” such an exsmption id

1o 13 Final Rube howewer the Commisrion
“miesad an offbortunity to consider meriousty
the classic externalired benefits wrgument™
proposed bry the court ¢ While Petitior v
believe that the Commussion should have
dec)0eC 10 CODLD W Lhe examPUOE ¢ BSUe
and shou'!d have hesed 113 decision oD the
oourt ¢ discuss oo and oo the many
coxnments supporting the exemption, they
sonk (0 N PELLIOD WO provide the
Commission wnith sdditonal information
sbou! the considerable external zed benefiu
of puclewr reactar programs o! sonprofit
u‘,x o0& Imtilulions.

I Nuclear Reoctiary at Nanprofit
Educotional Imstitubons Provide Significe it
Renefits 10 the Comunercial Nucleor indw ry
and the Genernl Pubix

Universiies. lochuding the Petitioners
tan aenlists and engiosery who enter the
comumertial ouciser industry and governmen!
regulatory agencies such as \he NRC el

Datinguished tsculty many of whom have
worked 10 the Held moce 1w infancy, instruc?
the students o banic ressarch and Dew
wchooiogies. Withou! study ! educational

feacion Lhewe gtudents would
Lnow sqpe and skl necessary o adequately
Seiotun the efficiency and salety of the
D el DG ustry

Nuclear enginesring programs. which can
thnwe only by wchuding bands-on laborstory
Mudy 8! & warking mactor assigt the
ercial Buciear \ndustry durect
pure and spplind science Cornall
researcheny kv example heve anslvead the
belia reRCiOns under severe acciden
woditions Universities contribute to the
power reactor industry by developiog
concepls for better DR FvileTns
mocearaiors, and other components of powar
mHCION FyTiaEns

i8Cx Lhe

y tarouagh

(& ¢ o)

Ve 3.ty researchery also use reacton K
gevelop new spplications of nuckenr
technology »xw.é.s 43 a8 vaned as medicine
groiogy archasology food science and
texties These new research findings 1o turm
provide cpportunities for profitable
ComMmeTcial vem tures

By opersung nuciear reactors, educational
witrutions asnst industry and government

0 other o portant wavs They provide &
source of respected informed. and
wdependent opinio, on the benefita and
burgens of nuclear technology for @ soc.ety
SQresniog its unplications Students and

mhery of the public who lour the
sucational reactor facilities gain insight into
the varted uses of nuclear techoology and
tume 1o appreciate the contribution of
Buciear industries to the quality of thetr
lves

The Commision itself bar acknow ledged
5 contioved belief that educstbonal

*Diffaring Views of Commismionars Remich and
D angue. Pinal Rube. 38 FR & 30873

research peovices sn pors banefll to the
D lew industry and the K ont lerpe and
should not be discous "1 A “vibrem
DUCkenr sduCRLOT BaCLOr aiss s Lnportan! s
& source of talent and ideas for the NRC Lusel/
s for the whole government, ™ the
Commission svowsd in the courss of its
rulemaking process Jd The aide arrey of
extervalized benefits genersted by nuchear
reacion programs o pouprofit educrtional
lastitutions s thus apparent froee the
Commission’'s statements and from the many
comments submitiad in suppart of the
contested exemption ¢

IV Econotnx Theory Supports the Nanprofi
Educctiona! Exemption
The Commumion's loog standing
exampLod for ponprofit educationa) fecilities
1w who!ly consustent wilth “externalised
benefits ' sconcmc theory As
Commissioners Remics and DePlangue
explained io their opunion, “education, liks
netional defense, (and| the sdministration of
justice * * * provides and
indispensable benefits 10 the whols society
ulvupt;m”ﬁmlnt S8 FR
38675 Indeed, the “exceptionally large’
benefts of nuclear resctor programs u
universites are recountsd o section [II abowve
and (o the many comments submitted W the
Commission during its rulemaking process. ¢
From ground-breaking discovers to vital
core data. university nuclear ressarch
openl!y published snd freely debated to
ensure the highest scademic rtanderds and
widest #vailability Soch “[plure knowbedge
¥ e archetypa! ‘public good ' “—oncs
produced . it can bs distributed widely ot no
incremental cost. Letter from A'f*vd E Kaho
to Shrrley K Egan (July 15, 1993) ("Kaha
lmvr 8t 1. As Cornmuissioners Remick and
DePlangue ressoned. the free market may fail
10 supply the necessary amount of
sducstian’ and other public goods because
the “buyens” ar students lack information
sufficient to set the “right price” or ars
unabie to pry that price. Final Rule, 38 FR
38675 The Jnefficiency of charging for
CrPss 0 DODPropristary research and
aducation Lhus supports what scted
economist Alfred Kabe calls “the strong and
universally recoguized case for public
financing of pure ressarch.” Kaho Latter ot 1
Kabo explaine that it would be “futile for
universilies 1o try to recover the cost by
charging potential users™ for ressarch and
educstion. aa well as "socially and

*FY 199) and 1987 Proposed Rule tmp hernents
the U'S Cour of Appeais Decision end hvnm:
Foe Scheduiss. 100% Fee Racovery, 7Y 1983, 88 FR
21862, 21664 Nucieas Regulatory Comun o, April
231983 ("Proposed Ruke”) (clwtions omined .

* Sew 0/20 descriptions of Petitioners’ nuchesr
reacior programe atached as Exbibi B

*Becvose the Allsed Sgno! cour gave no
o ranalion of Lhat benchmark exiernalieed
benefis should be measured by, 1 s uncienr what
the court mean! by “excspuonally large. ” Alled
Segni. 984 ¥ 3d ot 151 Purtbermons, 1t s
practically imposalt ¢ 10 quantify the contridetions
tha! university oouciear science and o
Programs maks 1o commertial osers of nechesr
soergy This petiton. together with the maay
commants submined by educaioos’ licensess. does
bowever [liustraie the extent and vartety of such
bene i

sconomically undesirabie for them !nécw
Jd Instead. be remsons. “s fis charge on
bus ness beneficiaries is superior to & specific
charge by the Univarsity for particular preces
of knowledge ™ Jd The Comumnission ‘s
relstively small costs associatad with
hicensing sducational reacions may sasiy be
recoversd from those Licensees who benefit
immessursbly from the activites of the
distinguished temching and ressarch
COmUMUDITY 8l OUr BALOB s universiles, and

e who in the Cornmistion's discretion

o Bairly, squitably, and prectically make

b peyments.

The Proposed Annua! Fees Threoten
sarois [npury o Universsty Nuclear
Prograzns

Not only is #t sconomically inefficient to
vy annual Tees on university ressarch
reactory, it also places an undue financial
burden on tuclear science education and
threatens to chill nuclear research vital w
industry end the geners! public aliks ' The
situation st Cornell s Lustrative of these
potantial problers. ' Cornell uses two
reactors for \eaching and research. The larger
8 500-klowatt TRIGA, 1 used moet
fraquently A staff of four—two enginesry «nd
two lab technicians—maintaing the rsectors.
The ennua! opereting budget runs
spproximately $230,000 12 The proposed
NRC annual fee for Carnell's reactors—
$124.200-thus repressnts over hall of the
entire resclor puuget '

Indeed . the federa government is the sole
source of grant monies supparting Cornell s
puclear science and enginesring programs
end federal research dollars comprise pearly
bali of the nuclear science aad sogineering
department's annual resesrch budget The
Department of Energy oot only contributes
substantial grant monies but sleo donetes all
of the fue! for the resctors. Corpel] puciesr

% The Coram ission has also ruggesied that it muy
o the future imposs licenss and inspection iees.
axtablished under suthority of the Indepandes
Offices Appropriation Act "IUAA™). on ponprof!
sducanons lesteess. See Final Ruks. 58 "R o
38060 10 CFR 1701 11ak4e) (1993) (exmnpting
sonprolit sducational institutions from MOAA kees)
Bacause (hese isae vary wilk the cost of |nepec ng
particular reactor faciiitien, thau precies lmpect on
Carvell and other universitios w dificult 10
estimata The sconamic and public policy
retionales {or exempting colleges and untvers!ties
from NRC annual fess apply with squa! force 1o
IOAA (nes. however

11 See Nuclear Raecior Budgets. Use. and Pederal
Funding st Petitioner Lastitouons sttached m
Rahibn A

13 The reactors arw used primarily bw three
BLCiear science and eng i neering laculry and
Spproaimaialy fwaive gradusie students per e
with sddibonal Itmited use by as many as ten
oty and Nheen graduate students rom Neide
Such as geology chemisiry. sxties. snd
wrchaaoiogy Undergraduate teeching and
demonstrslion. public wubs and incicental ety
scconmt for about o quarier of the reacior's ol use

"TA 1991 mudy chalred by Dy Marces H. Yoth
found thet of the 37 univarsity reaciors then
opersiing. 19 incurred anrual coets beiow 385 D00
Lattar from Marcus K. Voth end Bdward M. Kievans
© Samuval | Chilh July 12,1983 &t 2
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resairchens receive grants fom the Netienal
Science Foundation as well .

If the Comm ission abandoas the
sducational exemption. Cornell wil! be
foroed to seet increased feders) grunts
cover the NRC charges Rather thap )
sccomplishing the budgetary gosls of the
Omoibus Reconcilistion Act. Public Law Na.
101508 104 Seat. 1388 (1990). the
Commission s action wi’ mersly shif
monies from one fede | pocket 10 snother
Ao faden' o sogically noted. ih
& selionde . (a0t 8 ansfer of funds $oem
OO agency to another fails 10 Increase federsl
revenue " Flordo Power & Light Co v
United Strtes, 846 F.2d 765, 771 (D.C Cir
158648

If Cornel! attempted 10 recoup the NRC foes
through genera! tuition incresses rether than
through grants. ell students. many of whom
receive extensive finan ial aid from the
govertunent and onve » funds. would be
forced to subsic.ve o elatively small
department #! th.c university Alternatively .
maor increase in laboratory fees impased on
Buciear science and engineering students
alone would place the program utterly
beyond their financial reach Cost increases
of such magnitude would make any
institution s purlear program » prime target
for elunination

Since the Commission s Fina! Rule seeks to
Lollect annual charges for fiscal vear 1993 1t
8isc threatens to disrupt university budgets
which have already aliocated scarce
resources for this vear Because of the
significant lag time required for approval of
B80! proposals. it may take as Jong as twe
years for universities to learn whether
monies necessary to cover the Maor expense
Of NRC fees will even be available This
financial stress comes as a shock 1o the
educationa) community in the wake of
Commission's vigorous argument supporting
the exemption in its Proposed Rule 13

Although the Commission proposes to
alleviate the financis! burden on colieges and
universities by considening individua
requests for exemption from arnual fees and
for installment payments these suggestions
provide small consolation lnstaliment
payment plans fail to address the rea)
problem confronting universitiss—how to
pey for such anoual fees at al! Furthermore
any atiempt by the Commission to examine
numerous ind:vidual exemption requests
could cousume more NRC ad
resources than & blanket educ n
exemption The sheer sumber of universities
joining o thus petition underscores this
concern.

——————
'+ Grants from the Alomic Energy Commussion
AN the Nationa! Scienca Foundation firs! enabled

Camell 1o obtain its rwo macion See Dev dD
Clark. The Nuckeor Frontier Come 1 Progrom of
Basic and Applied Ressar h. Corne Engg O
Spriny 1982 a1 2

" 50t Final Rule 38 FR a1 386735 Provoss Rule
58 FR at 21884 " The Commission Proposes i<
continue to exempt these (nonprofit educationa
licenases from fees for FYs 1991, 1992 and 1993
84 it bas for many years io the past * * * (and
continues to beleve that ‘educstional resserch
provides an inportant banafit 1o the nuciear
Indusiry and the public ¢ arge and shouid not be
discournged. ' ~) (citatons amitted

Given the signii.can! bene®'; realized by
the nucleer tndustry from university research
o sducation any sdditiona! fess n posed
o0 commerasl |icensees to cover costs
sssocisted with sonprofit educstiana)
MNACtons are & bargein, ot & burden
Commercial power reactors heve historically
been the only NRC licensess askad to abeorb
the cost of supporting educations! reactors
The §7.1 milbon in fiscal your 1993 comts
assocuated with Losnsing neaprofi:
sducational reactors. if divided equally
among the 108 commerial power reactors
ROW iD Operstion. amounts to only $65.000
per commercial mactor and adds & mers 2%
to the proposed average fve for cormmercial
reactors. See Proposed Rule. 58 FR gt 21874
The costs borne by powe: reactor licensees
could. in the Commission's discrotion, be
decrsased somewhat by spresading them
equitably among all commercial licensees

That feders] sources already support
extensive nucieas research and sducstion at
both private end public institutions speaks to
the natioral Importance of this discipline
The Commission's treditional exernplion for
ponprofit educationa) facilities reflects s
history of federa! support for higher
education refllacted in universitias noo profit
tax status and exemplifiad by the Morrill Act
which first established land-grant colleges
Such as many of the Petitioners. The efforts
of Congress and the NRC to reduce the
federa! budget deficit are praiseworthy. but
only if this effort encourages growth by
stengihening the nation's long-standing
supenonty in science and technology. ln the
long term., the loss of the Commission's
educational exemption will hinder the
scdvancement of nuclear scionce. the nucieer
Industry, the NRC itself. and the nationa
interest

VI Conclusion

For the foregoing reasons, Petitioners
request that the Commission reconsider its
Final Rule and reinstate its annual fee

exemption for nonprofit sducationa!
institutions

Respecthully submitied
By TS A —————

Comell University

Shirley K Egar

Associote Counsel, Comel! University 500
Doy Hall. lhaco. NY 14853-2801

By

Counsel for Cornel] University
Joseph C. Bell. Melissa R Jones

Hogaon & Hartson, 555 Thirteenth Street. N%
Washington, DC 20004-110¢

By

Kansas State University
Jennifer Kassebaum,
Assistant University Attorney, Kansas State

University, 111 Anerson Hall. Monhation KS
665060115

By

Manhattas Coliegs - a4
Waler Matystik, : y
Assistant Provost. Monhotion College 4513
Manhattan College Pkwy .. Bronx, NY 10471
L]
Mu:odm-tu lastitute of Techoology
George M. Dummar
Director. Office of Sponsored Programs
Mo ssochusetts Institute of Techmology. 77
Massachusetts Avenve, room 4110
Cambridge, MA 02138
By
North Caroline State University
Dr. Larry Monteith,
Chancellor. North Caroline Stote University
A Holloday Hall. Box 7001 Raleigh, NC
27695-7001
By _
Reed Coliege
Steven Koblik
President. Reed College. 3203 Southeast
Woodstock Bivd., Portiand, OR 7202
By
University of Rhods lsland
Louwis | Seccoccio,
Assustont Lego! Counsel, Carlott
Administrotion Bldg.. Office of the Genera/

Counsel University of Rhode island
Kingston. Rl 02881

By TN LY S T
The Board of Trusees of The University of
llinows
&)ﬂlld o Henss
Associate University "ounsel, L niversity of
linois. Suite 258 Her=y Administrotion
Bldg.. 506 South Wright Street, Urbana IL
8150:
By _ _—
The Curstors of the University of Missouri
Bhillip | Hoskins
Counsel. University of Missours System 227
University Hall, Columbsa, MO 65211
I i
University of New Mexico
Charies N Estes. Ir
University Counsel, University of New
Mexixco. 150 Scholes Hall Albuquerque, NM
87131
By _ -
The Usiversity of T wxas Svstem
Robest Giddings
Attorney. The University of Texos System
20! West Seventh Street, Austin, TX 78701

By
University of Utab,
Willlams T Evans
Educational Division Chief. Utoh Attorney
Genera!'s Office. Beneficial Life Tower 11th
F1.. 38 South Stote Street. Solt Lake City
UTsq111

Service may be made upon
Joseph C. Ball. Melisss R Jones
Hogan & Hortson, 555 Thirteenth Street. NW
Washington. DC 200041108, Counse! for
Cornell Unrversity

Datod July 3, 1993
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My S v K Bgar
Assocwte [ nersity Counsel. 500 Doy Hall,
Comedl Uneversity. thace. NY 14853
Doar M Egee Your draft of 8 possible
subm 65100 1 e NRL captures most of e
wrgumen’ that | and. | mm sure, the Cirauit
Court had 1o smnd. y
There s cme observetion you make,
however thet 11h sk can usefully be
gxpanded med it 1s an argurmen! that snyoos
farmliar with the litergture oo externalites
would quickly I?pnmnl B has do with the
txial benebts of Lhe noo-propretary
research 10 which vou a!lude and of the

associated practice of not ing possible
users for scumss 10 Lhe know Lhat 0
produces.

Pure knowiscge is the archetypal = publs
pood 1o eCOBOM ¢ e, the essanlial
charsctenstic of which s thal, once

produced. ¥ cas e made svalable more mad
more wide!ly ot 2o increwewis! cost. Thv
mesns thet it w eefficrent to ' arge peopie
kot sccess 1o

That fact. taken together with the difficulty
of the producer of pur  ow
appropristing the beefits of it in cherges o
E)mmol users—bocause those benefits sre

rgely unpredicieb make the
strong universally recogn lzed case for
public financiog of purs resewrch The
Upiversity's policy. which you do corre tly
emphas 2r of conducting ressarch or. -
propri@ary besis i you . carty
impiy but do pot. | think, strews
sociall highly desireble end it would be
both futiie for universities to try to recower
the cost by charg ng potential users and
socially and ecanomically undesirable for
them to do so.

This does nat anrirer the question of who
should pey the charges o question. o this

| hawe nothing W sdd o pour stersen!
axcept to po - oul that recovery m the form
of 2 fiat che  on business beneficares 1s
superior to . «pecific charge by the
University for particukar preces of
know ledge

1 urge you to consider expanding the
argument &) ightly sloag these lines. mainly
because | think | can assure you that anyooe
who raises the poasible conswderstion of
externalites will be receplive 10 such an
expansion W embeecs Lhe concept of public

poads. '

I've takan Lbe liberty of correcting « few
minor ervors oo Lhe drsh you sent me end
raising Ooe or two minor speci fic questons.

Please call on me if you think | can be of
any additonel sssistance.

Wih best regards,

Sincerely,
Alfred Ko 2

B8 A—NUCLEAR REACTOR BUDGET | USE, AND FEDERAL FUNDING AT PETIMIONER INSTITUTIONS

Anvuel nackor | o HO persons USING MeACIOr Percenage of dept. baige!
o ) (ke s) gracuates ) cent)

ORI U oo o o o st S ' 240,000 124 200 | 3¢/ 00 82

ST TR TR T IR 134 22 2100 | 4F7 . 87,

Martantan CoMge e e e e 15,000 62,100 | /200000 Nol A vialiatee ©
U g el it i = 71270000 62,100 | A5F /860G 63

N Carcana Saste Uoey 435 000 62,100 | 6F SOG/ETY 25

T RN —— 80,000 @2 00 | OGN n

Une enos-Arber 1 o * 200 .000 124 200 | 4FNAG 75

Uy Mssoum-Rolet ..o ety 108 350 62,100 | 6512680 Mot Avalabie.
Uty Sew MIBID0O oo e oo s s s s o 27,000 62,100 | BFB2G/25U 8y

Uney. RO BING e £33 789 62,100 | 22FN12G 85

I T RTINS o o s o et msioimianes 267,183 82100 | 4F111G - 100
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' Comierma Boure for the two rsactons &' Comal

1Facy cperates @ a oe ot of $650 000

1 Comewmd Bgure fox the two reaciors a! linos-Urbana.

« Data ware he Rolla campus reacior onty
S Tota 1960 feceral grads for the Department

Exhibet §
Nuclear Remcor Programs st Petitioner
Instrnuuons

Come!l! Unrwersity

In its 30 years of operstic.-.. the Cornell
TRIGA has been used extrasively in
undergraduate and graduate courses and
research by son-special:i i1 In one project
neutron - induced & raphy 18 used to
map the location of sy ed pigments (O
reveal unages b Lhe successive lavers
puinted by ertists as & pa:nting evolves from
preliminary sketch to final version This non-
desructive lechnigue sliow« the art histonan
‘o infor Lhe artist s develop g intentions In
apother. neutron radiography is used 1o stud
the distribution of water between soils and
be roots of Irving plants Neutron sctivetion
ane!ysis is widely used in archgeology to
characier ae elemental compositions of
articles suck = pottery shards and obsidian
and merallic artitacts. Sufficoent difierences
in elemental Lomposition among clay sources
distinguish loca! wares from imported oves
The aflectiveness of detergents has been

equabed $40 000

studied by determining residues of labeied
oils on treaisd rpecimens Nuclear methods
of charsctenization for trece ¢lements have
been s key to resolving many materials
quality wssues for silicon semiconducior
device fabncation

Cornell has the only ¢ ./d neutron beam
program at @ university reactor in the United
States

Add tiona! nuclear methods that will
shortly come in'o use at Comell include
promp! gamma-ray deutron activation
analysis and neutron depth profiling based
on MOnoenergelic CODVErsIOn electrons
produced by neutron reactions as well as the
faniliar method based oo alphs rarticle or
proton production.

Kansos Stote Unrversity

The program ot Kansas State is valuable o
institutions withou! research and tesching
reactors. The school's reactor, under the
Department of Energy Paactor Sharing
program, is used by 13 Jifferent institutions,
including Stanford. Louisians State, the
University of Southerz California. and the

Nationa! Transportation Safety Board. Within
the University, the reactor is used mostly by
chemistry students, followsd by nuclear
engineering students. Research 's conducted
io » wide range of Belds inc! Jing geology.
biology. anunai sciences .oxtiles and grain
sciences.

Mcnhattan College

The coliege's teechin: and ressarch reactior
Program is privaie and poumanily
undergraduate. It 1s very small bul
economically run. As the only tesching and

«arch reactor in the metropolilan New

« arsa aveilable 1o educations!

rutions, it provides & significant resource
for the ares. Throe to four ares institutions of
higher learning regulariy use it for iaching
and mnmh%ollegn such as New York
Maritime College would otherwise have no
sccess to such a facility. lo sdditicn,
bundreds of ares high school and middie
school students enjpy tours and B
demonstrations 8t the resctor each year &
part of their science curriculum. The schoo!
district in which the college is located has
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J the highest propartuon of minority students (2) Synergistic Effects on Carbon Limiters
" of any community schoo! distnct in New Progct to assess ryvargistic sfiects of both
York City. and among the highest 1o the Deutroo axposure and oo bomberdmant w©
I nation carton lunitery i fusion reactors br
- providing long tere rrediation of carbon
Massachusetts Institute of Technology sampies. (3) Neutron Activation Ana/ysis in
+ A large ressarch program is carmied oo &t many quantitative ana!ysis needs such as
the MIT Remsarch Center In Nuclear enviuonmenial monitwring forensic and
Engineering thers are studies o (1) Dose criminal work, certification of material
Reduction in which pressurizad loops that nly. rere-earth tagging for study of marine
stimulets both PWR and BWR environments al dispersion. snalysis of mercury i fish
beave been constructed and opereted inthe tissue. analysu of fossil power plant
core of the reactar for the purpose of resarvolrs for selenium. and industris!
idenufying coolant chemmstries that wi) tagring. and (4) Neutron Depth Profiling
micimize corrosion (2] Irodiotion-Assisted Project consisting of charecterization studies
Stress Corrosion Crocking to investigate the of borosilicate glass films op silicon wafers
formation and growth of cracs in resctor .
structurl alloys, (3) testung the efficacy of in Reed College
core sensor. knowr as the SENSOR Promct Reed College is the only sducational
tovolving in-core sensors that detect changes  (0stitution io the United States to operste &
in electro-chemical potectal (ECP) and the macior without s r“’ uate or engineening
effoct of water chemistry additives oo the program. Although under the Chemistry
halung of crack growth and (4) Digite Department. the reactor is und by six faculty
Control W develop and experimentally verify for classes in physics. natura! acience. and ant
# genenc methodology for the closed-loop history. s well as chemistry. Undergraduate
digital covtrol of neutranic powe:. core and faculty research involves sbout § X
ternperature. and other plan! parametars in  $TUOeNts sach yesar however, L the last 2
over & decade of work. results have included YOS Approximately 20 faculty membery
demonstration of signal validation. the frorm 11 sdditional colleges and universities
development of a supervisory coutroller have used the reactor t,cm for classes or
using reactivity constraints. & rule-besed research ip the Belds of binlogy. chamistry
controller closed form laws for the time pbysics. enviroamental science. forensic
oplimal tramctory-track ing of science and art history Each year ae many as
the on-line recon Rguration 20 bigh school students use the facility for
sutomated power increases from subcritcal.  C/83%€s aad resaarch A non<redit. semester
and the use of vanous forms of feedbeck seminas seriss 00 “resctor. rediation and the
Paralieis between cootrol stretegies for environment” u offered to the public
o -3 marisad by smatial dvaams Batween 30 and %0 ple attend it sach
reactors charscterized by spatial dyoamics ’ hE"’ " .
and control of multi-moduisr maciors have b f:nr.—t,num of them not aflliisted with
4150 bheen studied Reed College
Space Scwnce also benefis from the Universaty of Ulinois- Urbano
,F"'::‘r"":“::f::w"‘":‘":‘“ The Usiversity of Iinois Nuclear Reactor
T . > N s SLEng Laboratory is & two-reactor facility. using the
of mdisuon-induced defects i1 !'a\.r. o Ady »d TRIGA and LOPRA reactors
componenis such as wiil be used on a Neutron Activation Analvsis. meterials
spececruf for interp Ar;n‘,n"\ missions of damage studies and nuciear pumped Laser
severa! vears durstion. and an upcoming research are the research foc of the facility
study 10 investigate thermionic enetgy i sddition to its teaching 8(‘“
conversion 1o spacecrs P! reacions
Neutroo activation analysis and treck-etch  University of Missoun-Rollo
techniques are being usec in Earth Sciences The prumary uses of the reactor st the Rolls
® ipvestigate fundamental questions about campus of the University of Missouri are
the earth from metasorite composition. lava education and training of greduate and
chamctensucs, and crack growth in graniti undergraduate students and nuclear-related
rock to continental dnfl Neutros activatior ressarch The reactor is used mostly by
\s 4130 being used to study the movernents etudents from the fields of nuclear
and trace the ongias of atmospheri enginesring. chemistry life sciencs, and
poliutants physics lo addition. about 540 students and
North Carolino Stote University lostructors from other institutions use the
Both 1075 550 Univamitys mactss has :uu.‘mr through the University Reactor
oM : : UL 1] | ! {4 ¢ *har Pw‘ﬂ‘
been used to support “Research Resctor anne
Training" for local utilities’ training of University of New Mexico
licensed reactor operstors. New!y available io Four ressarch projects have been carried
1990 are truining programs for individuals in  out using the AGN-201M resactor over the
the industnal community such as engineers past seven years. One of the major research
SUDeTVISOrs. And maintenance persounel to promcis involves measuwrement of basic
strengthen their understanding of bow s physics parameters in ¢ highly thermal
power reacior operstes Representative of the  gystem No other therma! cility sywtem has
resaarch uses of the university s reactor are the flexibility and low intrinsic source
the (1) Irrodiation of Reactor Vesse! Steels strangth required for this reseerch This
Project for long term irrediation performed in  feature is unique to the university facilities
specially designed baskets (n the resctor. ¢ A second project is » small sample reactivity
projpct seeking » bettar understanding of measurement technique that is émng applied
degrudation of the physical properties of steel  to geologic sampies to determine thewr
i the reactor vessels ot nuclear power plants, therma! nsutron cross sections and relative
MR s —

water content This work has epplication (o
both the oll wel! core logging industry and
1o the waste disposs| ares In & third prowct
folls of differen’ materials are sctivated to
Getarmine thelr responses Lo therma!
peutrons end to analyze cootent, particular!y
with regpect © impurities that mey be
present. A recent doctore] research projct
examinad the role of luzry logic controliers
o nuciear resctor control The conclusion
was that fuzzy logic controliers appear o be
feesible and useful when spplied 1o rod
positioning and timing

University of Rhode lslund

Rhode lsland Nuciear Science Center Las »
loog history of conducting environmental
ressarch The University of Rhode Island
Greduste School of Oceanography uses the
reactor to parform neutron sctivetion anslysis
On environmental samples collected brom
locations al! over the globe Important
research discovenes in acid rin. geology
and environmental pollution have been
achieved over the yoars because of the
svailability of the rmactor The UR! physics
department conducts extensive neutron
scattering experiments 4! the reactor and
usually has severs! post-doctoral researchers
#! the facility on & full time basis. As the only
nuciear tacility in the state. RINSC provides
8 significant oumber of tours to students from
bigh schools and universities. The positive
uses of nuciear technology in environmental
and materials ressarch can be observed oo a
first hand basis

University of Texas

Ressarch cumrently under way st Lhe
Nuciear Enginesring Tesching Lab includes
the (1) Texas Cold Neutron Source Project for
the development of a peutron source with
low neutron energies for research in prompt
gamma activation and scattering. (2) Neutron
Depth Profiling Project for the meesurement
of baron and other (n.a) reactions to
determine depth concentrations o verious
materials such e glass and silicon, (3)
Neutron Copture Theropy Project for
measurements of the dose to head phantoms
from the neutron activation of gadolinium
(4) various Neutron Acti ution Projects in
support of investigators, including ir. 24lation
of biological Duids. geviogical samples. and
others. and (3) Digital Reoctor Contral Project
for the development of an artificial
intelligence software tool to provide software
functional diversity

University of Utah

The program at the University of Utab is
multidisciplinary in nsture. allowing
researchers in a variety of fields to discover
the potential of resctor use. The reactor is
used mostly by nuclear engineery
mechanics| engineers. chemical engineers
and electronic engineers
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[7590-01~P)
NUCLEAR REGULATORY COMMISSION
10 CFR Part 171
RIN 3150-AES83
Restoration of the Generic Exemption From

Annual Fees for Nonprofit Educational Institutions

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: On September 3, 1893 (58 FR 50859), the Nuclear
Regulatory Commission ("!RC" or "Commissinn") published a
proposed rule granting a petition for rulemaking submitted by a
number of colleges and universities possessing NRC licenses. The
petition reqguested that “he NRC reinstate the exemption from
annual fees previously given nonprofit educational licensees.

The proposed rule reguested public comment sclely on that issue.
The exemption had been eliminated in a final rule published in
the Federal Register on Ju. 20, 1993. After careful
consideration, the Commission has decided *» reinstate the annual

fee exs~ption for nonprofit educational institutions.

EFFECTIVE DATE: (30 days after publication in the Federal

Register)
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FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I, Background.

II. Respcnses to comments.

III. Final action - changes included in final rule.
IV. Section-by-section analysis.

V. Environmental impact: categorical exclusion.
VI. Paperwork reduction act statement.

VII. Regulatory analysis.

VIII. Regulatory flexibility analysis.

IX. Backfit analysis.

I. Background

Soon after publishing its final rule establishing the NRC’s
FY 1993 fee schedules (58 FR 38666; July 20, 1993), which
included for the first time annual fees for previously exempt
nonprofit educational institutions', the Commission received a
petition ior reconsideration of that rule. The petition, filed

by a number of colleges and universities affected by the policy

The NRC’s elimination of the exemption was prompted in part
by a court decision guestioning the exemption’s lawfulness.
Allied-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).



ciange, regquested thut the NRC reconsider its decision to charge
annual fees to such institutions. The petition asserted that the
externalized benefits and public good resulting from use of

university research reactors in various fields of education would

be loet if these fees were imposed upon college and university

t

licensees. (See Petition for Reconsideration of Final Rule (July

30, 1993 (appended to the Proposed Rule for the Restoration of
the Annual Fez Exemption to Nonprofit Educational Institutions,

58 FR 50859; September 2%, 1993.)) The petition pointad to

research in such filelds as nuclear safety, medicine, archaecloqy,

e
0
5

od science and textiles, education of the public in nuclear

matters, and to various benefits of edu

0

ation.
'he petition relied upon a letter from economist Alfred Kahn
to counsel for Cornell University, a petition signatory. The
Kahn letter referred to "pure knowledge," especially
nonproprietary university research made accessible to the public
free of charge, as "the archetypical ‘public good,’ in economic
terms, the essential characteristic of which is that, once
produced, 1t can be made available more and more widely at zero
economic cost."

While considering whether to grant the petition for
reconsideration, or in the alternative to grant some nonprofit
educational institutions individual "public interest" exemptions

from the new annual fees, the NRC sent staff members to a number

Al e
L CO

s

leges and universities to learn more about the use of

nuclear materials 1n educational programs and the benefits that
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resulted from those materials’ use. The Commission concluded, on
the basis of these visits and the arguments made in the petition
for reconsideration, that it should propose to retract the new
annual fees ($62,100 per research reactor license; lesser amounts
for each materials license). Accordingly, on September 29, 1993
(58 ¥R 50859), the Commission published in the Federal Register a
notice granting the petition and proposing to restore the annual
fee exemption for nonprofit educational institutions.

Th: Commission received over 200 comments on the proposed
rule, with the vast majority in favor of restoring the annual fee
exemption. (This number includes comments on the educational
exemption provided to the Commission in response to its
Congressionally-mandated stu-y of overall agency fee policy, see
58 FR 21116; April 14, 1993). After careful review of the
comments, and after studying the views of a professional
economist engaged to assist in analyzing the comments (see note 2
infra), the Commission has decided to make final its proposed
reinstaterent of the exemption from annual fees for nonprofit
educational institutions.

As the Commission made clear in the proposed rule, it will
not charge other licensees retroactively for the monetary
shortfall produced by the Commission’s change in policy on the
educational exemption. The-efore, for FY 1993 no licensees will
be charged additional fees to compensate for the restored
exemption. In addition, because the educational exemption is

being restored for FYs 1991-92, there will be no refunds to power
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reactor licensees who paid increased annual fees in those years
due to the exemption of nonprofit educaticnal institutions (a

oint also detailed in the proposed rule).
P prop

II. Responses to Comments

Although the comment period expired on October 29, 1993, the
NRC reviewed all comments received prior to November 13, 1993.
The Commission received over 200 comments in response to the
proposed rule. Copies of all comment letters received are

avallable for inspection in the NRC Public Document Room ("PDR"“),

2120 L Street, NW (Lower Level), Washington, D.C. 20555.
I Comment . Most commenters were educational institutions,

who argued that their educational and resear-ch activities with
licensed nucliear materials will have to be severely curtailed or
halted altogether if the annual fee exemption is not restored.
They claimed that the annual fees would, ir many cases, entirely
subsume the budget for operaticon of the r-.search reactor or use
of nuclear material. Many commente.s also stated that there was
no possibility of obtaining more money fovr their operating
budgets, and that the inevitable result of annual fees would

therefore be an across-the~board red.ction in nuclear-related

studies.
Response. The Commissicn is aware of the effect annual fees
could have on nonprofit educational institutions, not only from

*helr comments but also from i1ts own site visits. The Commission
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believes that much of the work done by these institutions with
nuclear - ials, in both nuclear and non-nuclear fields of
study, is extremely valuable and should not be impeded or halted
due to the new annual fees. Further, for reasons discussed
later, subsidies for such activities are both necessary and
desirable.
comments received from nonprofit
that their work produced
society, in the words used in the D.C.
decision, "not captured in tuition or
the benef.cs cited were research 1in
ty, ncutron activation analysis,
rchaeology, art history and biology. Much
sone commenters claimed, was basic research
advance science s for 4 or commercial use

One commenter noted that

does not cce grants and contracts without making

them public, and nu h ' lly all its findings. The
commenters asse ed tha this research, if halted due to new
feers, would n likely be duplicated or replaced by the private
secto

Response. 'he Comm ion agrees with commenters that much
of the work done wi - materials in academia, if halted,
would simply not be continued in the private sector. 1In

particular, the n npressed by the arguments made

regarding basic *‘ch. ommission believes that such
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research, done in the spirit of academic inquiry, is an integral
part of the programs run by educational institutions with NRC
licenses.

The Commission agrees with commentasrs’ arguments that
educational institutions’ commitment to basic research is largely
unique, as it is not driven by the need to develop commercial
uses. While there is undoubtedly much basic research performed
outside educational institutions, the Commission does not believe
that it is an adeguate substitute for academic research.

In the Commission’s view, a major benefit resulting from
educational institutions’ use of nuclear reactors and materials
is the production of new knowledge through research, which the
Commission would term a "public good," as defined in economic
theory.? Two characteristics of a public good like pure
knowledge are its nondepletability and nonexcludability. That
is, one person’s acguisition of knowledge does not reiuce the
amount available to others; further, it is not efficient - and
often is impossible, as a practical matter - to prevent others
from acguiring it. These characteristics make it difficult to
recoup the costs of producing pure knowledge. Because the value
of a public good may be very great, but the costs of producing it

impossible to recapture, it may be necessary to subsidize that

‘The Commission’s analysis of this concept was ai.»d by a
memorandum prepared by an NRC consultant on the issues of
external benefits and public goods. The memorandum has been
placed in the NRC PDR and may be examined by any irterested
member of the public. See Memorandum to NRC Staff from Stephen
J.K. Walters, Professor of Economics, Loyola College (Md.), dated
January 4, 1994.
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good’s production for production to occur at all. In the
Commission’s view, that is true of the pure knowledge produced by
n.nprofit educational institutions, and the Commission has

therefore decided to exempt them from fees.

Restoring the educational exemption will have additional

beneficial conseguences. Colleges and universities not only
produce research results and pure knowledge (what we have termed ‘
"public goods"), but also other benefits of great value to both ‘

the nuclear comaun .ty and society as a wnole. For instance, many
of the students trained >n research reactors will likely become
the next generation of nuclear reactor operators and engineers.

The knowledge they gain from their education in these fields will
- J -
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rs and other nuclear facilities
safely and effectively Knowledge attained through education
will also be of value to those companies or Government agenciles,
including the armed forces, who hire these students to perform

nuclear-related work, which often cannot be done without

A number of commenters argued, for a variety

of reasons, that the educational exemption should not be

restored. Some commenters stated that each licensee should pay
its fair share. Others believed that for-profit entities benefit §

the public as well and should not be penalized because they
generate profits. Certain nonprofit commenters and medical

licensees argued that if the exemption were retained, it should

be expanded to include nonprofit institutions and medical
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licensees that are not now exempted from tees. A few commenters
stated that in certain fields of study, schools and university
hospitals compete with private research laboratories and
nonprofit hospitals, respectively, and thus would receive an
unfair subsidy from an annual fee exempt >n. O©Or commenter went
on to argue that such a subsidy amounted to an u .awful promotion
of atomic energy by the NRC. Another commenter regquested that
the proposed rule be changed to exempt it from the annual fee,
noting that it was the only Federally-owned research reactor not
s0 exempted, due to the level of its power output.

A number of other commenters supported restoration of the
educational exemption, but believed it should be funded in a
different manner. The two alternatives most popular with
commer..ers were funding the exemption out of general revenues,
which would mean removing it from the fee base, or funding it via
a surcharge on all licensees, not just power reactor licensees.
Those commenters favoring removal of th. educational exemption
from the fee base acknowledged that such an outcome would require
Congressional legislation.

Response. After deliberating over whether the educational
exemption should be restored, the Comnission bel.eves the wisest
policy decision is to exempt nonprofit educational licensees once
again. Since the Commission published its final rule in July
1993 abelishing the educational exemption, it has devoted a1
extraordinary amount of time and attention to the question of

whether to reverse that decision. It has reviewed hundreds of
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letters on the issue, fielded numerous phone comments and
inquiries, and sent staff members to study the issue by visiting
college and university licensees. In the Commission’s view, the
evidence taken as a whole leans strongly in favor of restoring
that exemption, for the reasons described above: that many
educational licensees would be forced tc halt their research and
educational activities due to lack of funds if NRC fee subsidies
were withdrawn; that those activities would often not be
continued in the private sector, resulting in a serious loss of
basic research in numerous areas cf study; and that the public
good inherent in the production o€ knowledge made available to
all is worthy of Government support.

The Commission has received anecdctal information from some
commenters inuicating that certain nonprofit research
institutions (which ao not fall within the definition of
nonprefit educational institution as provided in 10 CFR 171.5)
and Federally-owned research reactors should receive the same
treatment as educat.c al institutions.’ However, the Commission
does not believe i* has sufficient information on which to base a
generi~ ex~mptior for such research institutions and reactors.
Because the proposed rule did not suggest that the educational

exemption be expanded in this way, the Commission received a

‘Most Federally-owned research reactors were exempted from
fees by Congress in earlier legislation. See section 6101(c) (4)
of OBRA-90, 42 U.S.C. 2214(c), as amended by the Energy Policy
Act of 1952. However, the reactor in gquestion operates at a
power level greater than that specified in the legislation for
exempt facilities, and therefore does not meet the definition of
a "research reactor" for purposes of the statutory exemption.
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smaller number of comments than are needed to make an informed
decision on this issue. For that reason, the current policy of
charging such entities annual and user fees remains in effect.
Those nonprofit research institutions and Federally-owned
research reactors who believe that they qualify for an exemption
from the annual fee based on the public good concept are, of
course, free to request one from the Commission. See 10 CFR
171.11. Depending ¢ the outcome of any such requests, the
Commission may need to revisit the gquestion of whether to make
nonprofit research institutions generically exempt from fees in a
future rulemak.ng.

The Commission alsc believes that medical licensees should
continue to pay annual fees. This is consistent with past
Commission practice. Also, contrary to one commenter’s belief,
the Commission does assess fees to nonprofit educational
institutions for licenses authorizing medical treatment using
licensed nuclear materials. The Commission does not believe that
medical licensees are analogous to nonprofit educational
institutions. Their function is not pure research and education,
but primarily to provide services to paying customers.

While the Commission does not dispute that medicine provides
significant benefits to patients, such treatment is both
depletable and excludable. The benefits of medicine are
therefore a private rather than a public good. By contrast, an
educational institution generally dJdisseminates tne results of its

basic research to all who want it, even going beyond the confines
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of “he university itself, without receiving compensation from any
of those benefitting from that knowledg:. The key to nonprofit
educational licensee singular treatz»ent is not merely that they
provide valuable social benefit ' it t is the existence of
certain market failure conside ;. 28sed above) that
apply to producers of pure Know ; 4gh basic research, but
not to medical practitioners. The dist.nction between
and medical licensees is addressed at greater length
the Commission’s recent Federal R:giste~- notice discussing the
by the American College of .luclear Physicians and
lear Medicine seeking a fee exemption for
medical licensees (to be published contemporaneocusly with this
final rule).
The Commissio’: doe ot plan to adopt the suggestion of some
commenters that most licensees should contribute
something toward the costs of exempting nonprofit educstional

licensees. The agency, in any event, is not recouping these

costs for FY 198: : is legally precluded from retroactively

'

collecting thos ole s frcm licensees. The Commission in its
Energy Policy Act-mandated review of fee policy has concluded
the costs of exemnting nonprofit educational institutions
should be excluded from the fee base through legislation
modifying OBRA-90. In its study, the Commission concluded that
if legislation to ac plish this is not enacted, these costs
should continue to vecovered through fees assessed to power

reactor licensees.
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4. Comment. A number of commenters have argued that the
Atomic Energy Act of 1954, as amended ("AEA"), mandates NRC
support of education, and that accordingly the NRC must restore
the educational exemption to conform to that mandate. In this
regard, some commenters made the point that their facilities were
originally funded or provided to them by the AEC or other Federal
agencies.

Response. The Commission acknowledges its longstanding
policy of supporting education, and believes that such support
has been vital to the success of nuclear and nuclear-related
education. That notwithstanding, the Commission does not view
its education policy, or the exhortatory language of the AEA, as
mandating that colleges and universities be exempt from NRC fees.
The Commission has decided to restore the fee exemption as a
policy matter, "ot a matter of legal compulsion.

5. Commen.. Many educational institutions commented that
it made little sense to charge them annual fees when much of
their nuclear-education funding was derived from Federal agencies
such as the Department of Energy and the National Science
Foundation. Another commenter argued that State agencies were
nonprofit in nature an: should be exempted in the same manner as
colleges and univers..ies.

Response. The Commission for reasons discussed above decided
to reinstate the exemption for nonprofit educational
ir _.cutions. The fact that a number of these institutions

received funding from Federal agencies was not a factor in the
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final decision. The Commission’s decision was based primarily on
who received the benefits of the services rendered, rather than
who funded the underlying activities.

The Commission also notes that it charges fees to other
governmental licensees, including beoth Federal and State
agencies. (Virtually no Federal agencies are charged user fees
under Fart 170 due to a prohibition against such fees in the
Independent Offices Appropriation Act, see 31 U.S.C. 9701.) It
finds no basis for changing its historical peolicy with respect to
those entities in this rulemaking. This ifsue is aidressed in
the Commiss'on's Report to Congress on fee policy, cited earlier
in this rulemaking.

€. Comment. Some educational commenters stated that they
should fall under the category of small entities, and asked
whether the definition of "small entity" could be broadened to
include a greater number of institutions than currently fall
within the definition.

Response. The Commission intends to re-examine the size
standards it uses .. define small entities within *he ccntext of
compliance with the Regulatory Flexibility Act. The Commission
will conduct this review within the cortext of the proposed
revisions of small business size standards proposed by ti . Small
Business Administration ("SBA") (58 FR 46573; September 2, 1993).
The Commission will not complete its review until the SBA

promulgates a final rule containing the revised size standards.
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Until these activities are completed, it would be premature to

address this comment.

I1I. Final Action - Changes Included in Final Rule

The Commission has made only one change to its FY 1993 final
rule establishing annual and user fee schedules for that fiscal
year. As it proposed, the Commission has amended § 171.11 to
¢ xempt nonprofit educational institutions from annual fees. The
new exemption provision is identical to that contained in the FY
199, and 1992 final fee rules. Because the final fee schedule
for FY 1993 has already been issued, the Commission will not be
charging any other licensees for the fees that would have been
paid for FY 1953 by the newly exempt group .f licensees. For
that reason, no new fee schedule is being published at this time.
A revised NRC fee schedule incorporating these changes and
billing other licensees for the FY 1994 exemption’s costs will be
inclvded in the FY 1994 proposed fee rule.

Because the Commission has decided in this final rule to
reinstate the annual fee exemption for nonprofit educational
institutions, the NRC will cancel the FY 1993 annual fee invoices
for those licensed activities exempt under this final rule.
Accordingly, refunds will be made to those licensees who paid the
FY 1993 annual fees and are now exempt under this final rule.

Additionally, no further action will be taken on nonprofit
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educational institutions’ exemption requests, which had been held
in abeyance pending this final rule.

Some nonprofit educational inrtitutions filed applications
requesting termination, downgraded, possession-only or combined
licenses to avoid the FY 1993 annual fee. If those applications
are still pending, the licensees should notify the NRC witnin 30
calendar days from the effective date of this rule if they wish
to rescind their applications due to the exemption’s
reinstatement. Absent su.h notification, the NRC will procers
the applications as filed. There are instances where the NR. has
already completed final action on some of the applications in
guestion. The affected nonprofit educational institutions are
advised that if they wish to reinstate their previous license
authority, they must file an application tec do so with the NRC.
Such applications for reinstatement of previous license authority

are exempted from fees under 10 CFR 170.11(a)(4) as appropriate.

1V. Section-by-Section Analysis

Section 171.11 Exempt.nns
Paragraph (a) of chis section is amended by adding nonprofit
educational institutions, as defined in § 171.5, to the list of
those entities exempted from annual fees by the Commission. A
discussion of this change in fee policy is found in Sections I

and II of this final rule.
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V. Env_..onmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of
action described in categorical exclusion 10 CFR 51.22(¢)(1).
Therefore, neither an environmental assessment nor an
environmental impact statement has been prepared for the final

regulation.

V1. Paperwork Reduction Act Statement

This final rule contains nv information collection
reguirements and, therefore, is .10t subject to the requirements

of the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seqg.).

VII. Regulatory Analysis

With respect to 10 CFR part 171, on November 5, 1990 the
Congress passed Pub, L. No. 101~508, the Omnibus Budget
Reconciliation Act of 1950 (OBRA-90). OBRA-90, as amended,
requires that for FyYs 1991 through 1998 approximately 100 percent
of the NRC’'s budget authority be recovered through the assessment
of fees. To accomplish this statutory reguirement, on July 20,
1993 (58 FR 38666), the NRC, in accordance with § 171.13,
published in the Federal Register the final amount of the FY 1993
annual fees for operating reactor licensees, fuel cycle

licensees, materials licensees, and holders of Certificates of
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Compliance, registrations of sealed source and devices and QA
program approvals, and Government agencies. Consistent with
OBRA~90 and its Conference Committee Report, the Commission has
ensured that -

(1) The annual fees are based on the Commission’s FY 1993
budget of $540 million less the amounts collected from Part 170
fees and the funds directly appropriated from the Nuclear Waste
Fund to cover the NRC’s high level waste program;

(2) The annual fees, to the maximum extent practicable, h. ve
a reasonable relationship to the cost of regulatory services
provided by the Commission; and

(3) Annual fees are assesced to those licensees which the
Ccmmission, in its discretion, determines =an fairly, egquitably
and practicably contribute to their payment.

Therefore, when developing the annual fees for operating
power reactors, the NRC continues to consider the various reactor
vendors, the types of containment, and the location of those
reactors. The annual fees for fuel cycle licensees, materials
licensees, and holders of certificates, registrations and
approvals and for licenses issued to Governmen* agencies take
into account the type of facility or approval and the classes cf
the licensees.

10 CFR part 171, which established annual fees for operating
power reactors effective October 20, 1986 (51 FR 33224; Septembar
18, 1986), was challenged and upheld in its entirety in Florida
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Power and Light Company v. United States, B46 F.2d 765 (D.C. Cir.
1988), cert. d nied, 4%0 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 198%
budget, was also legally challenged. As a result of the Supreme
Court decision in Skinuer v. Mid-American Pipeline Co., 109 §.Ct.
1726 (1989%), and the denial of certiorari in Florida Power and
Light, all of the lawsuits were withdrawn.

The NRC’s FY 1991 annual fee rule was largely upheld
recently by the D./. Circuit Court c¢f Appeals in Allied-Signal v.

NRC, 988 F.2d 146 (D.C. Cir., 1993).

VIIT. Regulatory Flexibility Analysis

As reguired by the Regulatory Flexibility Act, 5 U.S.C.
605(b), the Commissicr. certifies that this final rule as adopted
does not have a significant economic impact on a substantial
number of small entities. This final rule restores a previous
exemption to a specific class of licensees while not imposing a

new financial burden on any other class of licensee.

IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50,10s,
does not apply to this final rule and that a backfit analysis is
not required for this final rule. The backfit analysis is not

required because these amendments do not reguire the mcdification



of or acditions to systems, structures, componeants, or design of
a facility or the design approval or manufacturing license for a
facility or the procedures or organization required to design,

construct or operate a facility.

List of Subjects in 10 CFR Part 171

Annual charges, Byproduct material, Holders of certificates,
registrations, and approvals, Intergovernmental relations, Non-
payment penalties, Nuclear materials, Nuclear power plants and
reactors, Source material, Special nuclear material.

For the reasons set out in the preamble and urder the
authority of the Atomic Energy Act of 1954, as amerded, and 5
U.§.C. 552 and 553, the NRC hereby adopts the following

amendments to 10 CFR part 171.

PART 171 = ANNUAL FEES FOR REACTOR OPERATING LICENSES, AND FUEL
CYCLE LICENSES AND MATERIALS LICENSES, INCLUDING HOLDERS OF
CERTIFICATES OF COMPLIANCE, REGISTRATIONS, AND QUALITY ASSURANCE
PROGRAM APPROVALS AND GOVERNMENT AGENCIES LICENSEL BY THE NRC

1. The authority citation for Part 171 is revised to read
as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100 Stat. 146, as
amended by sec. 5601, Pub. L. 100-203, 101 Stat. 1330, as amended

by sec. 3201, Pub. L. 101-239, 103 Stat. 2106 as amended by sec.
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6101, Pub. L. 101~508, 104 St t. 1388 (4«2 U.S.C. 2213); sec. 301,
Pub. L. 92-314, B6 Stat. 222 (42 U.5.C., 2201(w)); sec, 201, 88
Stat. 1242 as amended (42 U S.C. 5841); sec. 2903, Pub. L. 102~
486, 106 Stat. 3125 (42 U.S8.C. 2214 note).

Z. In § 171.11, paragragh (a) is revised to read as
follows:

§ 171.11 Exemptions.

(a) An annual fee is n't required for:

(i) A construct' on permit or license applied for by, or
issued to, a nonprofit educational institution for a production
or utilization facility, other than a power reactor, or for the
possession and use of byproduct material, scurce material, or
special nuclear material. This exemption does not apply to those
byproduct, source, or special nuclear material licenses which
authorize:

(1) Human use;

(i1) Remunerated services to other persons;

(iii) Distribution of byproduct material, source material,
or spicial nuclear material or products containing byproduct
material, source material, or special nuclear material; or

(iv) Activities performed under a Government contract.

(2) Federally-owned research reactors used primarily for
educational training and academic research purposes. For

purposes of this exemption, the term research reactor means a

nuclear reactor that-
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(i) 1Is licensed by the Nuclear Regulatory Commission under
section 104 c. of the Atomic Energy Act of 1°.4 (4. 8.C,
2134 (c)) for operation at a thermal power 1/ el of i. jregawatts
or less; and

(ii) If so licensed for operation at a the:s«i power level
of more than 1 megawatt, does not contain-

(A) A circulating iocp through the core in which the
licensee conducts fuel experiments;

(B) A liguid fuel loading; or

(C) An experimental facility in the core in excess of 16

square inches in cross-section.

Dated at Rockville, MD this day of February 19%4.

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.
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Memorand..m

To: John Cordes, Jesse Punches, Tnpmmn.unm.uncm
From: Siephen ] K. Waltenn, P2.D.
Professor of Boonomics, Loyols Collc e io Marylsad
Date: January 4, 195«
Re: nmmdmomm;mmmru’wnw

Bducational Institations

Since owr iritial mecting of Dec. 13, 199, 1 have (&) ewefully reviewed welnctad
comments on the proposed exemption for nonprofit eucational instintons, (0) read the medical
Mdmwmecmlmﬂng.W(c)wMaﬂmmannut”d
*positve externalities” and "public goods.”

Based on s endeaver and oo prior researcl ¥nd analysls, would make the following
shervithons:

(I The Commission's propossl to reinstac the annual fee exemption for nouprofit
sducationa iastintons s, from e mancpoint of auoomic antlysis, funcamentally sound.

(2) “The Commisuon's sated rationale for his exsmption~the existence of "external
bonefits® resulnng from use Of University research rtacton—is, bowever, somewhal vague, and
needs 10 be specifiad in gremier detall.

(3) What has beer missing, *hus far in the discussion of reasons why an exemption might
be socially dediruble 18 an understancing of te coacep: of the *public goods” which research and
educationa) faciliues provide. mw«mmwwmu
prodlematic in some cases, and Lt 1s for this reasoe (hat unique coasideration i3 due educationsl
insoiu.oony.

Is thi memorandum, 1 will discuss each of thess poiois la mare depth and provide
ntueocuwhmnwhmtnmﬁmdmmyﬁndmmwm. I hope |
A Ao oo kong winded, buzmyhmtuwmamﬁmammﬁnumm
¢rafung @ final rule.

Those who invest in education deive tangibis privaie benefits. by acquiring inowledge
ot oriming, they make Msxvumvdmbbwmmndqmwamhm
jorm of hugher wages mfm.muwmc-wummmmmmw
ir the mid-"70s, the median income of college praduates gxoeeded that of high school graduates
by about 35%, while by the late "80s this premium wceeded 70% !

‘See: max..omwcummuwnmmmnwud
Bducation: MMquWork.'mcm.MMmu

i
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Walers Memo: EBdwanonal Exempiion

It is widely~though by no means universally—hald in the economics liierature, howsvar,
tha: lnvesting in education also ylelds cerain ‘social® or "extersal® benefis’ Tiese wre
benefits which are not wholly captured by the (ndividual scquiring more education, ;
Mwwdcryuhmmn»mdm(u.nm'w»mwd
education). .

For example. education & all levels Ls thoughi to strengthen the social fabric by
notions of mutual respect end COoperation among ind.viduals, aad to persuade citiaens ©
Cerain practices necessary o preserve public health and safety. lavestment in higher
is thought to involve ode partcularly impormnt extemal bepefi the geacration of new ideas,
or technologioal advance. 1n this view, education is an ioput to research and development; &n
exiermality arf:.s because Laventors sometimes will Le unable o capture oll the benefits of their
innovative activity. In particular, some iniellectal ochievements (e §., mathematical theorems,
which are an lmportant Input into engineering) cansot be patented or otherwiss protaciad from
"Toopycaus”; these {miators could then appropriale some ar all of the benefils flowing from the

i

i

§_

Comments on the NRC's proposed exemption contained ample and sticfaciory evidence
that nocless facilines and materials are an imporant clement in edocational programa tha!
generile such extermal benefits. Just about all the commenting institutions documented that they
not only trun significast numbeny of earolled swdents fn the proper handling of nuclens
materials; mary also offer serminan, ®udy wurs, and other informatioosl progrums aimad
introducing & wider public 1o the principles of owlewr safety. More important, all the
commealers sTressed that the raining these facilitics make possidle ls indeed 2 crucial input ©
te production of new lechnologies in & variety of fields, from archasclogy to medicine t©

phyucs.

mprob;emMn(vniwmmwwdcuu'hmnymum')hm
$ince consumers tend 10 weigh oaly the prinase cosls and denefis of purchasing more education,
and il 10 consider the exiernal benefits, they will tead to under-consume this good. Eg.,
Suppose 1 could buy one more year of education & a cost of $10,000. Suppose further that this
would raise my Lifetime earnings stream by §9,900 and geoerste exiernsl benefius of $1,000 (in
the form o) exura public health or safety enjoyed by others), for ol social benefits of $10,900.
onm.n:saywouuummmmmmm.nmy-ofm.bmmu
$100 poorer, and will decline to buy. This provides & ratiooale for public subsidies aimed u

Cleveland, August 195, 1992.

‘Rar a eritica) survey on this point, see: Jack Hig, *Stile Education: Have Economists
Made 8 Case?* Caio Jownal, v. 5, no. | (Spring/Summer 1985), pp. 305-23; more geoenally,
see Burton Weishrod, Euemal Bengfis of Public Educarion, Princeton.  Princeion Unlversity
Press (1964).
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increasing the amour.t of sducation which will be pioduced and coosumed. In this sxampls, a
voucher ar scholarhip for sxooammuwn.wo)munbuummuw
worthwhile both personally and socially.

There s, My.mmmmmmdmnmitynmu
education. Discussion of the matter tends to be superficial; most treatments simply podut out
that pubkic sudgidy of e¢ication has tended 10 Increase y.! Ne we, to my knowledge, bas
precisely quantified the exient o which individuals acting without »ub in ordingry maricets
will under produce and consume sducation, especially highsr education. Several researchery,
however, have presented convincing evidence ta countries which invest mare in education (or,
in the jargon, invest mome in "humas caprtal formation®) enjoy significently higher rates of
economic growth.’

Of course, 1t 11 possidle to argue that quantification of the exiernall y problem in
education 15 ynimponant, the prodlem appears W be 10 widely sckoowledged tha subsidics far
education, including Mgher education, are the rule rather than the exception. For exanuple, the
comments or the NRC'S pronosed rules Included Information that (in-stae) students st the
University of Virgunia pay only one-half the true cost of their education; o Comell, students
pey & mere 29% of this cost Whi! s more, saff and equipment costs usually are far higher
in, My, nuclear engineenng programs than in Englab literature; if tuitions are uniform across
programs, then, the puclear engineening student receives & far groater subsidy than the English
lit srodent. Bul the exisience of such subsidies maies the absence of quantification more, Bok
less, troubling. N cortainly seems ressonable o sk Is not the present lovel of subsidy
adequate 1o overcome (he problem of under<onsunption? Are additionsl subudies from the
NRC truly necessary for this purpose?

——

‘Ser the volume by Weshrod, cited earlier, and also: Elchanan Cohn, The Economics o
Educasion, Cambridge: Ballinger (1979); Walter Garma, & al., The Ecanomics and Polines
of Pudlic Educasion, Englewond Clffs, NJ: Prentice-Hall (157%).

‘AnG some researchers azguc that the exiamality problem is not quantitatively significant in
education: see, ¢.§.. Jack High and Jerume Ellig, "The Privaie Supply of Educanon: Some
Mistorical Evidence,® io Tyler Cowen, ed., The Theory of Marier Fallure, Pairfax, VA: Geoge
Mason University Press (198F).

Sspe.  Costas Aansdis aod Allen Drazen, *Thvephold Extsmalities in Zconomic
Development,* Quarrerty Jownal of Economics, v. 105, no. 2 (May 1990), pp. $01-26; Rodert
7. Barro, *Economic Growth (s & Cross Sectice of Countries,* Quamerty Jouna! of Ecoromics,
v. 106, 0o. 2 (May 1991), pp. 40743; Rodert E. Luaws, Jr., “On the Mechanics of Economic
Development,* Journal of Monetary Economics, v. 22, wo. 1 Quly 1988), po. 342; Paul M.
Romer, *Increasing Returns and Long Run Growth. * Jownal of Polltical Economy, V. 94, no.
§ (Ociober 1986), pp. 1002-37.
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Gtvavthoymm:lw&cfmp!ﬂdmnumm.huinpodhhmm

these questions with assurance. We rurpec that 2 generic exemption will get us closer © e

l 'on'md.-y,WWMm.wnm’tmu o my view,
than.waou!duwmuwmwymmmwumlﬁmhmmwd
runon(mduhan;x‘.!wMﬂ)hdu@mvmwmhumtydmw:
fee cxemption, 1f we are 1 be reasonably sure thal such an scemption would eahance welfare,
we aeed "sometiung mare.” I believe we need 1o consider the rols of such an exemption in
aasuring the production of adequate amounts of new nowledgs, which is an exampie of & “pure

public good.*
New Kagwledge a: & Public CGood

‘ E.commm:uumyhnn'pwm;ow'wmun;uodtbnhutwopwdm
properiies.  nondepletablty and nonexcludability (Sadly, this phrase was not chosen wisaly:

l there are lots of goods thal somehow isvelve the word ‘pudlic,” ¢.p., pub'ic phones, that are
/

noi public guods.)

A good ls nondepletable’ when my cotsumpuon of Ui lckves 00 jess of it avallsble for
you 1o consume. Mctt goods, therefore, are not "pudlic” (we refer (o them as “privale goods®)
When, for example, 1 pour myself & cup of coffes from the office pot, there is less coffee
available for you. But when I turn on my radio % *All Thizgs Considersd” as | drive home,
(hat does not reduce the amount of thal program avallable W you, the radio signal i & public
good.  Waeo 3 good it nondepletable, it is generslly undesirable © exclude anyone from
consuming it—even if this were wcimolopcally feasible.” The reason iy sinple: Given iis
nondenieaility, letting one more consumer enjoy & public good involves "o pdded cO® ©
society; if she values the good alall, then wlowing her 1o consume it will yield a social benalll
i excess of cost, Le., will make socisty detter off

Economiss have long held that it will be difficult or impossible for free, unfetiered
mmmmuccgoocnpowumeupma—a.uum.lopmm:zmwnd

*Sometimes the phrase “nonrival in consumpdion® is used to describe this charscteristic. 1o
additon, you will sometimes sz public goods refered © W *social goods® or “collective
goods.”

"Nost early writers or the subject lended 10 say thal It was difficult o Impossidle w exclude
individuals who hadn't paid for a pudlic good from consuming it. Aftar several authors pointed
out tat excludability prodlems could be solved o MANY Cases, the discussion tended © fotus
on the idea that such exclusion was undesinable rither than impractice’.

4
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mm»mmu-mqum.-um' Thers aze ssversl
problems. First and most obvious (s the fact Dt priviie producens will be unabdle 1o resoup the
initial coss of creating the public good if they give it eway; bt if they charge & positive prce,
»ummwhomummmmdmmummma.u.m)
w'll be demried it umsubuy.itﬂnbcvmmmmmnmewﬁdm’
r.ue dermand for & public good: Consumers, aware that it may be lafcasidle or undesirable
ncludem\vhahlwnotowmubmmﬁmgcdfmwm;lIWi!m
been produced, may mwutm!mfotmmmhth“mm
can free ri6e on the pryments of those who aate up for the good's production. The result will
be an inadequate private supply of public poods.

MymhanMMuMMMmmyw
examples of privately supplied public goods, other avthars have suggesied pricing stralegies b
wmmmmwzmmmummmd-mwnm
Neverheless, there soems to be & reascaably broad agreement in the economics profession thal
private provizion of public goods i problematic. There is §mply no assurnce that the requisie
cond.tions (e.g., perfect information, zero costa of tansacting or enforcing agreements) exist
for opmal private production of public goods. Thus, there is & genens) consensus thal public
subsidies are ofer ~though not always--necessary and desiradle for the production of such goods.

This consensus i3 empecially strong with respect 1© punlic financing of one particularty
impormnt public good--pure research aimed wt creating new kaowledge. Il is obvious that &
great deal of research (1€, propristary rescarch) pocs on—and will continue to go on--without
governmental subnicy. In areas where intellectual property rights are secure (6.5, becsuse of
palents), the creation of new imowledge often pays handsomely, and privale entrepreneur rush
W supply this good. Bul often it iy either impostidle 10 secure intellectual property—as in the
case of the aforementioned mathematical theoremy—~or undesirable t do .

As an example of the latier, contider 8 research project (described in the comment
submined by the University of Michigan) underwsy &t Wayne State University. There
rescarchers (under the supervision of Dr, J.M, Saxe) are asing neutron activation analysis © Ty

"The classic references here sre:  Puul A. Samuelsou, “The Pure Theory of Public
Expenditure,* Review of Economics and Siaisties, v. 36 (Nevember 1954), pp. 357-99; Francu
)1‘53 Bawr, "The #ﬂomy of Mariet Failurs,® Quanerty Jouna! of Economics, v. T2 (August

8), pp. 351-99.

*The classic references here are: Ronald H. Coase, "The Lighthouse In Bconomics,”
Journal of Law & Economics, v. 17 (Oclober 1974), pp. 357-76;, Harold Demasetz, “Ths Private
Production of Public Goods,* Joumal of Law & Economics, v. 13 (Ostober 1970), pp. 293-306.
For a review of other papers oo 'hese topics, see Cowsn, The Theory of Marker Falliwre (¢l
earlier in note 4), pp. 1-26.
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mmuwnmumymmmu.mmmhu
nooexcludable. Once the mos effectve resuscitatior method i detsmuned (assuming the projoct
can be concluded ruccesafully), this know hould be given ewgy © all hospitals or othex
potential usery, rwo-ﬂmnhmp-nﬂnhmw-mum
be inefficient. Other hompitls (and thelr patienis!) Dkely ugnificant value ®© the
owla.ge, and can conswne it &l 1o locremeatal Cosl 1o KOGiety . There s wo resson W withhold
the knowledge from anyone.

The comments on (e NRC's proposed rule conisin copious similar examples of how
nuclesr faciiiuss and maierials are being used to support the production of pure public goods.
Tuese examples span a broad amy of disciplines, from nuclear engineering and physics
cancer trea’ nent 1o a1 hisory. 1n all cases, the comnenters sressed (hat theis research facilities
are wed 10 WPPOTL 1 on-proprielary research; Lo, ey are pol Uying ko do whal entreprepenrs
might 60, but insten are rushing in where eoueprenewrs fear © tread, conducting research in
arems where the potential value 1o consumens is difficult (o gauge or where the costs of such
research would (perhaps because of mroperty rights prodlems) be difficult 1o recoup. Further,
thcmnrchwppomxnu-dcnyumm»uump\cmlyummmwbymw
of pubiic goods, f.e, it is "given saway" io e form of wicles in scholarly journals,
presentations &l professional meetings, and w lectures 10 enrolled underpradudie and praduaic
students.

Thds sctivity, 't seems © e, LS srongly that & generic sxamption for aducational
insttytions will enhance welfare But, nsturally, some qoestions remain:

1. The public good rationale looks an awfdl iox ke the “exiernal benefls” rarionale.
What's the difference’ There's not always a cleas difference, oven to sconomists.'' 1 would
focus on the noncxeludabilily characterisbe of public goods, and poln' out that while privaw
goods which genemate external benefits may be under-produced and -consumed, public poods
myootbcproducadatulm:mtnmwwﬂyormmwmmﬂam

recoupec

2 As aready noted, educanonal instawions already receive significan subsidies. Whry
mast the NRC add s own? The key bere is the difficulty of accuraiely gauging demand, ar

and selling this knowledge would not be feasible: the first person 10 buy the AIwer ©
qudwwssmmanmmwmmmwm.
destroying any aem™ 10 exclude non-payen.

V' Ror & monograph parlly devosed © unangling the differences, e J. Ronnie Davi:
R. Hulett, An Anahou of Merke Fallure: Exmermaliics, Public Goods, and Mixed Goods

Galsesville, FL: Univ. of Florida Press (1977).
3

:
®
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value. The possihility of free riding mennd that there may e legions of maper
particular piece of new knowledge, byt none may s.op forward and offer o pay t©
done. Therefore, we endow various grants commitic s with resources, and trusl
these resources wisely, Le., © make sure thal projecis with the highest expecied viJue
of cost are funded. Byt there is po guaacioe Bie.e compuittoes will not act ke
Specifically, it s conceivable that grants comminiees will view proposals in their ares
and expertise more favorably (han proposals In arees that are relatively “foreign®
short, if the NRC does aov grant an exempiion, there is 0 assumance that other
step forward and fill e resulting research-funding void io a neutral manner; research requiring
nuclenr materials or facilites 15 Likely o suffer & relave decline.

3. Do all educarional nstinalors produce public goods of the kind described? What
crieria should be wed for exemption? Not all educational ingtitutions actually produce pure
public goods, but all 17y © do #0. In this day and age, even the humblest Lidessl arts coliege
requires its faculty to perform some sont o/ research, Given the unpredictable narure of the
suterprise, not &)l sucoeed. Bul somedmes we nead 10 cast Our net widely If we are W oaich
fish.  Accordingly, 1 would grunt an exempoion o all educational instirvtions who clam thal
some nootrivial fraction of their nuclear facilities or materials are used for NON-DIOROEIATY
research. (Clearly, the public good rationale also supgest that insticutions that are not primarily
educationa), ¢ §., research entities Lke the Marise Biological Laboralory in Woods Hole, MA,
might qualify for exemption. ) The kery criterion for determining whether research qualifies &
non-proprisary it whether findings are disseminated widely and al 2 200 price, &g, M
professional meetings, in scholarly journals, or in other public preseatations.

Concluding Remasa

I hope you will find the foregoing wefil in formulating & findl rule. 1 would make one
final poirt. Expanding e discussion of the extermal banefi provided by the activities of
educational institutions 10 inchude thelr production of public goods not only makes it clearer why
a0 educationa) exemption is desirable, but makes it easier 10 distinguish worthy from unwarthy
appeals for exemption. Consider, for exampls, the Petition for Rulemaking submitted by Ow
Amencas College of Nuclear Physicians (ACNF), Throughout this petition, ACNP refen 0
the *unique contridbutions 1© society® and “unique social benefin® generuied by its membery,
al ooe point, ACNP wgues il the services of its members “serve & 16 & an equally worthy
purpose a3 is served by the non-profit educational iostinvtions. *

Such rhetoric points up the risks of vague, unfocused simiements about “external bensfits”®
& e sole rationle for & fee exemption. Sloce such benefits wre ofien unquantfiable, it is eary
famlwchmmoy;muhm—md,m.wkwmum
Goo't. But it is generally quite clear when someone s producing & public good requiring
subsidy. Quite timply, ACNP members are ot (hey use madioactive maierials for diagnoic
d herpeutic purposes, e, they produce privale goods. The optimal production of such

1
2gnst
isEi:§

i
i
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aliers Memo:  Educarional Exowption

goods genertlly does not require subgdy, end the ACNP membery should oot quallfy for & foe
CLeUPLon.
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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 170 and 171
[Docket No. PRM-170-3)

American College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: ¥uclear Regulatory Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or
"Commission") received a petition for rulemaking submitted by the
Anmerican College of Nuclear Physicianc ("ACNP") and the Society
of Nuclear Medicine ("SNM") ("petitioners"). The petitioners
requested that the Commission amend its regulations governing the
user and annual fees charged to their members due to increases in
those fees. Among the specific requests contained in the
petition were to estahlish a generic exemption for medical
licensees who provide services in nonprofit institutions and to
allow NRC licensees a greater voice in the development of new
regulations by the NRC. After careful consideration, the
Coumiesion has decided not to adopt the proposals made in the

petition.

ADDRESSES: Copies of the petition for rulemaking, the public

comnments received, and the NRC’s letter to the petitioner are



available for public inspection or copying in the NRC Public
Docvment Roum, 2120 L Street, NW (Lower lLevel), Washington, DC

205585,

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504~-1974.

SUPPLEMENTARY INFORMATION:
I. Background.

II. Responses to comments.

I. Backgrcund

On February 18, 1992, the NRC received a petition for
rulemaking submitted by petitioners ACNP and SNM. The
petitioners requested that the NRC amend 10 CFR Parts 170 and 171
which govern the annual and user fees imposed on most NRC
materials licensees by the Commission since the advent of 100
percent fee recovery in FY 1991. The petitioners regquested these
amendments because of the substantial adverse impacts experienced
by their member:- following increases in the NRC’s user and annual
fees.

On May 12, 19%2 (57 FR 20211), the NRC published a notice in
the Federal Registor announcing receipt of the petition. In that
notice, the NRC stated that it would consider the issues raised

by petitioners within the context of the review and evaluation of



the fee program for FY 1993 conducted as part of the NRC's
continued implementation of Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990, as amended (OBRA-90). On
October 13, 1992 (57 FR 46818), the NRC published a notice
requesting public comment on the issues raised in the petition.
The NRC received nearly 100 comments in respcnse to this
regquest, with the vast majority in favor of granting the
petition. After careful consideration of the comments, the
Commission has decided to deny the petition for rulemaking, for

reasons stated below.

I1. Responses to Comments

1. Comment. The majority of commenters simply restated
their support for some or all of the regquested changes in NRC
policy detailed in the petition. 1In their petition, ACNP and SNM
stated that NRC fee increases under the 100 percent recovery
regime were adversely affecting their members’ practice of
nuclear medicine, in the process harming the societal benefits
which stem from that field of medicine. The petitioners claimed
that they could not recoup the costs of NRC fees because Medicare
reimbursement levels are inadeguat2 and because competing nuclear
med.cine alternatives are not regulated (or charged fees) by the
NRC. Petitioners then compared their treatment under the NRC’Ss
fee rules to that of nonprofit educational institutions, power

reactors and small entities, all of whom petitioners claimed



receive special treatment by the NRC, and argued that for
exemption purposes medical licensees should not be lumped
toge_her with all other materials licensees.

For these reasons, ACNP and SNM requested that the
Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided
in nonprofit institutions, such as hospitals, sim.ilar to that
granted to nonprofit educational institutions:

(2) Provide individualized exemption criteria for medical
licensees, by means of a "simple template for structuring
exenption regquests;" |

(3) Adopt a sliding scale of ninimum fees that grants
nuclear physicians more relief than the current small entity
classification (which grants relief to physicians in private
practice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC'’s
decisionmaking process for developing new regulatory programs.

In that regard, petitioners suggested that the criteria
contained in the NRC’s backfit rule be applied to the development
of all new regulatory programs. That is, if a regulation is not
necessary for the adegua*e protection of the public health and
safety, the NRC would be required to show that the rule would
substantially increase safety and that its benefits outweigh its
costs.

Response. The Commission does not believe that the analogy

between colleges and universities and medical services providad



in a nonprofit institution is a valid one. The Commission
recent)y decided to reinstate a longstanding (but temporarily
withdrawn) fee exemption for nonprofit educational institutions.
The key to educational institutions’ singular treatment, however,
is not their nonprofit status, nor the fact that they provide
valuable social benefits; rather, it is the existence of certain
structural market failures in educaticnal institutions’
production of new knowledge. 1In other wcrds, colleges and
universities produce new knowledge primarily through basic

1 2search, and disseminate it (essantially for free) to 2ll who
want it, without receiving compensation from those benefitting.
In economic terms, this new knowledge is often ter: sublic
good . "’

Two defining characteristics of a public good are its
nondepletability and nonexcludability. That is, one »erson’s
acquisition of knowledge does not reduce the amcunt available to
others; further, it is not efficient - and often is impossible,
as a practical matter - to prevent others from acquiring it at a
Zero price. These characteristics make it difficult to recoup
the costs of pruducing new knowledge. Because the value of a
public good may be very great, but the costs of producing it

impossible to recapture, pubiic subsidies may be necessary for

The Commissicn’s analysis of this aspect of the petition is
base? .n part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested pernons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professor of Economics, Loyola
College (Md.), dated January 4, 1994.
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occur at all. The Commission has decided to exempt
nonprofit educational institutions from annual fees to advance
continued production of new knowledge.

By contrast, medical practitioners have the capability of
obtaining compensation for the benefits they provide Unlike new
knowledge, medical services are both depletable and excludable.
The benefits of medicine, while unguestionably significant, are
therefore a private rather than a public good, in economi< terms.
The Commission believes, in sum, that the market failure

onsiderations that apply to educational instigsutions’
ttenpts to produce new knowledge simply do not apply to medical
structural barrier to the recovery cof
of medicine. The
is not fundamentally
licensees whose claims for
pass through costs the

(See 58 FR 38B6¢66~68; July

the Commission notes petitionerse’ claim that
account for NRC fees when reimbursing physiclians
Commission is also aware of pricing pressures

waedicine modalities not regulated (or

charged fees' by the NRC. However, as the Commission explained

in its FY 1993 fee rule, it is impracticable for this agency to
evaluate the merits of such empirical claims regarding the

ability of licensees to pass through fee costs to their




customers. (See 58 FR 38666, 38667-68; July 20, 1993.) The
Commission "does not believe it has the expertise or information
needed to undertake the subtle and complex inguiry whether in a
market economy particular licensees can or cannot easily
recaptur«s the costs of annual fees from their customers." (58 FR
3B667; July 20, 1993.) This statement applies equally to medical
licensees as it does to all others whose products cannot be
characterized as a "public good."

Addressing the petition’s second major point, the Commission
disagrees with those commenters who call for new individualized
exemption criteria for medical licensees. The Commission
believes that the current exemption process for materials
licensees, as codified in 10 CFR 171.11(d), provides medical
licensees with the opportunity to requeast an exemption by means
of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials
licensee) contained in § 171.11 allow the reguester to irform the
Commission of "[alny . . . relevant matter that the liceniee
believes" should impact on the exemption decision. This tllows
the Commission flexibility to consider each situation on its own
merits. Were the Commission to attempt to establish specific
criteria for each type of materials licensee, itself a daunting
task, it might then be prevented from considering factors which
did not fall precisely within those enumerated. And if the
Commission re¢ .i1ed the open-ended provision gquoted above, it

would have expended considerable time and resources to little



purpose, as licensees could mike the same claims under new
criteri. that they can at this time.

Petitioners also comp)a.ned that the NRC had established a
high threshold fo: grantinjy materials exemptiun requests. In
this regard, the Commission explained in the first 100 percent
fee recovery rule, in FY 1991, that because jt was statutorily
required to collect 100 percent, it cruld not easily exempt
licensces from fees. If one li-ensee or class of licensees is
exempted, those fees must then be placed on other licensees,
increasing their fee burden. It is for that reason that the
Commission only grants exemptions in exceptional circumstances.
(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners’ thi:d ieguest, that the Commission establish a
sliding scale of minimum rees based on the size of the licensee,
which "reflects the unique constraints on physicians", #lso is
denied. 1In its FY 1991 fee rule, the Coumission .«plained in
great detail why it devised its fee schedules ir the manner it
did, basing fees on classes of licensees rather than licensee~by-~
licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to
the Final Rule; July 10, 1991.) There is no information
contained in zither the petition or comme..ts on the petition
which would lead the Commission to raconsider this approach, and
therefore the Commission must deny this aspect of the petition as
well.

However, the Commission intends to re-examine the size

standards it uses to define small entities within the context of



compliance with the Regulatory Flexibility Act. The Commission
will conduct this review within the context of revision of the
small business size standards proposed by the Small Business
Administration ("SBA"™) (58 FR 46573; September 2, 1993). The
Commission will not complete this review until the SBA
promulgates its final rule on this matter. These activities may
result in a revised derinition of "small entity" more favorable
to petitioners.

Finally, the Commission denies petitioners’ request that
licensees be provicded more power over the development of NRC
regulations, and that a new backfit rule incorporating cost-
benefit analysis be instituted to evaluate the agency’s
regulatery programs. The Commission denied similar regquests in
its FY 1991 fee rule, explaining that the NRC is not exempt "from
the normal Government review and budgetmaking process."™ The
Commission at that time pointed out that "the Government is not
subject to audit by outside parties," and that "[ajudits are
performed by the General Accounting Office or the agency'’s
Inspector General, as appropriate.™ (56 FR 31472, 31482; July
10, 19%91.) Additionally, the NRC complies with Federal
regulations such as the Paperwork Reduct: n Act of 1980 (44
U.S.C. 3501 et seg.) and the Regulatory ibility Act of 1980
(5§ U.8.C. 601 et seg.) that reguire agency analysis of the
economic effects of new regulations on licensees. The MNRC Staff
also prepares detailed coust-benefit analyses to justify any new

regulatory requirements; these analyses are carefully reviewed by



the Commission. The Commission has seen nothing either in the
petition or comments on tha petition thit would lead it to change
its approach in this area. The Commission would like to
emphasize, however, that licensees are always welcome and
expected to comment on proposed rulemakings, excluding the
accompanying cost-benefit analyses, and that such comments, along
with the day-to-day interaction between licensees and the agency,
in the Commission’s view provide an adeguate and successful
method of keeping each group apprised of the other’s concerns.

2. Ccmment. The Commission received a potpourri of
comments on other aspects of the petition. A number of
comminters disagreed with the petiticn, arguing that medical
licensees should not receive an exemption, as the costs of such
an exemption would be borne by other licensees to wuom the
additional fees would have no relation, and that every licensee
should pay its fair share. Other commenters stated that the fees
should be abolished entirely, which would remove the dilemma over
granting exemptions. One commenter argued for basing an
exemption on the runction for which the license is utilized, not
the function of the licensed organization. Some commenters
argued that fees should be based on factors such as the amount of
radiocactive sources possessed, the number of procedures performed
or the size of the nuclear department within a hospital. Certain
commenters suggested expanding the number of exemptions to
inclde Government agencies, along with those licensees which

provide products and services to medical and educational
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entities. One ~or enter requested that the NRC take Agreement
State schedul~c int> account when setting its own fee schedule.
Another commenter raised concerns as to the expense of NRC
contractors and the guality of NRC regulation. And a few
commenters urged the NRC tn reevaluate or abolish its then-
recently instituted Quality Management (QM) Program.

Response. As the Cormnission stated above, it is denying this
petition for rulemaking, and therefore not exempting medical
licensees for services provided in a nonprafit institution.

The Commission cannot abelith its fees unilaterally, as the
regquirement to collect 100 percent of the agency’s annual budget
authority through user and annual fees is statutorily mandated by
Congress, see sertion 6101 of OBRA-90.

The Commission has explained in the past why it did not
believe that basing fees on factors such as number of sources or
the size of the facility would result in a fairer allocation of
the 100 percent recovery requirement. (See FY 1991 Final Rule,
56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;
and Limited Revision of Fee Schedules, 57 FR 13625; April 17,
1992.) The Commission has seen no evidence in the petition or
commencs ¢n the petition which would lead it to change its
current approach of charging fees by class of li:ensee. For
reasons similar to those stated in the earlier rules cited zbove,
the Commission does not believe it would be feasible to base an
exemption on the function for which a license is utilized rather

than on the functior of the licensed organization.
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The Commission has also explained in prior rulemakings why
it has decided to charge Federal agenc.ies annual fees, and has
seen nothing in comments on the petition which would cause it to
change its position on this policy matter. (See FY 1991 Final
Rule, 56 FR 31472, J1474-45; July 10, 1991.) The Commission also
does not believe that the exemption for nonprofit educational
institutions should be expanded to cover those private companies
supplying services and products to medical or educational
licensees. The fact that the cost of these services and products

impacts upon exempt licensees is not sufficient reason to exempt

yrivate for-profit licensees. By exempting nonprofit educational
F Y

institutions from fees, the Commission has addressed the direct

impact of its fees on those institutions. Additionally, the

Commission has discussed in both prior and current rulemakings
the necessity of a high threshold for exemption requests and the
overarching reguirement to collect as close to 100 percent of its
annual budget authority as possible; these factors remain valid
here.

While the Commission acknowledges that in many cases
Agreement States base their fee schedules in some measure on the
NRC’s fee schedule, the NRC cannot do the reverse. The NR. must
conform its fees to the 100 percent recovery regquirements
mandated by OBRA-%0, independent of Agreement State fee schedules
over which the agency has no control.

Finally

the Commiss'on believes that comments on the

agency’s QM program, NRC contracting practices anc the overall




quality of NRC regulaticn are beyond the scope of this notice.
However, the Commission notes that the agency’s regulation
codifying its QM program was challenged and ultimately upheld in
court. See American College of Nuclear Physicians and Society of
Nuclear Medicine v. United States Nuclear Regulatory Commission
and United States of America, No. 8%1-1431, slip op. at 2 (D.C.
Cir. May 22, 1992) (per curiam).

Because each of the issues raised in the petition has beer

substantively resolved, the NIC has denied this petition.

Dated at Rockville, Maryland this day of February, 1994.

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.
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Terence Beven, M.D.
President
American College of Nuclear Physicians

Leon S. Maimud, M.D.
President

Society of Nuclear Medicine
1101 Connecticut Avenue, N.W.
Suite 700

Washington, D.C. 20036

Gentlemen:

After careful consideration of your rulemaking petition
dated February 10, 1992, the Commission has determined that your
request to amend 10 CFR 170 and 171 must be denied, for the
reasons provided in the enclosed Federal Register notire.

The enclosed notice of denial will be published siortly in
the Federal Register. 1If you need more information, please
contact Michael Rafky in the Office of General Counsel at 301~
$04-1974.

Sincerely,

Samuel  Chilk
Secretary of the Commissicn
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The Honorable Joseph Lieberman, Chairman
Subcommittee on Clean Air and Nuclear Regulation
Committee on Envircnment and Public Works

United States Senate

Washington, D.C., 20510

Dear Mr. Chairman:

On July 20, 1953 the NRC published a final rule establishing fee
wchedules for ite licensees for fiscal year 1993. The final rule
alec eliminated a generic exemption from annual fees previously
granted toc nonprofit educational institutions. The Commission’s
need to revisit the generic exemption for nonprofit educational
institutions was occasioned by a March 16, 1993 decision of the
U.8. Court of Appeals for the District of Columbia Circuit
(Allied-Signal, Inc. v. U.S. Nuclear Regula

the United States of America, %88 F.2d 146 (D.C. Cir. 19%3))
which forced the Commission to acknowledge the weakness of, and
abandon, the argument formerly made on behalf of these
institutions that they could not pass through the costs of NRC
fees.

Following publication of the final rule he Commisrion received
a petition from Cornell and eleven other uwniversities for
reconsideration of the final rule and regquesting reinstatement of
the exemption for nonprofit educational institutions. The
Commission granted the petition to reconsider this matter and
ispued a proposed rule reguesting public comments ¢n the
restoration of the exemption for nonprofit educational
institutione. After carefully evaluating the public comments,
the Commission has decided to amend its fee regulations in 10 CFR
Part 171 to reinstate the exemption from annual fees for
nonprofit educational institutions.

Enclosed is a copy of the final rule which is being transmitted
to the Federal Register for publication.

Sincerely,

Ivan Selin
Enclosure: Final Rule

¢e: Rep. John R. Kasich



IDENTIC “ETTERS SENT TO:

The Hon. e Philip Sharp, Chairman
Subcommi on Energy and Power
Committee . nergy and Commerce

United State: iouse of Representatives
Washington, D.C. 20518

cc: Representative Michael Bilirakis

The Honorable Richard H. Lehman, Chairman
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources

United States House of Representatives
Washington, D.C. 20515

€c: FRepresentative Barbara Vucanovich

The Honorable J. Bennett Johnston, Chairman
Subcommittee on Energy and Water Development
Committee on Apprupriations

United States Senate

Washington, D.C. 20510

cc: Senatcr Mark O. Hatfield

The Honorable Tom Bevill, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States House of Representatives
Washington, D.C. 2051§

€c: Representative John T. Myers

The Foaorable Martin Olav Sabo, Chairman
Committee on the Budget

United States House cof Representatives
Washington, D.C. 20515

cc: Representative John R. Xasich
The Honorable Jim Sasser, Chair—an
Committee on Budget

United States Senate

Washington, D.C. 20510

cc: Senator Pete V. Lumenici
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NRC REINSTATES ANNUAL FEE EXEMPTION
FOR NONPROFIT EDUCATIONAL INSTITUTIONS

The Nuclear Regulatory Commission is reinstating a provision
to ics regulations which exempts nonprofit educational
institutions from annual fees.

The provision was deleted in July 1993 in response to a
March 1993 opinion by the U.S. Court of Appeals for the District
of Columbia Circuit. That opinion remanded for further
consideration the NRC’s rationale for exempting nonprotit
ecducational institutions from licensing fees. The court cpinion
cast doubt on the NRC’s then-existing rationale that nonprofit
educational institutions were unable to pass through the costs of
the fees.

In reaction to the court decision, the Commission initially
proposed to retain the axemption and asked specifically for
public comments on the court’s suggestion that perhaps the
exemption could be justified if "education yields exceptionally
large externalized benefits that cannot be captured in tuition or
other market prices."

Afte: receiving only a few comments supporting a continued
generic exemption and some comments requesting abandonment, the
Commission reluctantly decided that, in view of the court opinion
and the administrative record, it could not justify a generic
exemption for nonprofit educational institutions.

Soon after publishing a final rule establishing the NRC’'s
fiscal year 1993 fee schedules, which included for the first time

annual fees for previously exempt nonprofit educational



institutions, the Commission received a petition for
reconsideration of the rule.

The petition, filed by a number of affected celleges and
universities, asserted that the ext: nalized benefits and public
good resulting from use of university research reactors in
various fields of education would be lost if annual fees were
imposed on colleges and universities.

While the Commission was considering granting the petition
or, as an alternative, granting some nonprofit educational
institutions individual public interest exemptions fror the new
arnual fees, members of the staff visited a2 number of colleges
and universities to learn more about the use of nuclear materials
in educational programs and the benefits resulting from the uses
of those materials.

As a result of those visits and the arguments made in the
petition, the Commission proposed retracting the new annual fees-
-$62,100 per research reactor licensee and lesser amounts for
each materials license. After reviewing the over 200 comments
received (the vast majority favored granting the petition), the
Commission decided that the exemption from annual fees for
nonprofit educational institutions should be restored.

The amendment to Part 171 ¢f the Commission’s regulations

will become effective on (date).



