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NUCLEAR REGULATORY COMMISSION

10 CFR Parts 170 and 171

(Docket No. PRM-170-3)

American College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or

"Commitsion") received a petition for rulemaking submitted by the

American College of Nuclear Physicians ("ACNP") and the Society

of Nuclear Medicine ("SNM") (" petitioners"). The petitioners

requested that the Commission amend its regulations governing the

user and annual fees charged to their members due to increases in

those fees. Among the specific requests contained in the

petition were to establish a generic exemption for medical

licensees who provide service 5 in nonprofit institutions and to

allow NRC licensees a greater voice in the development of new

regulations by the NRC. After careful consideration, the

Commission has_ decided not to adopt the proposals made in the
|

|
! petition.

ADDRESSES: Copies of the petition for rulemaking, the public

comments received, and the NRC's letter to the petitioner are
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available for public inspection or copying in the NRC Public

Document Room, 2120 L Street, NW (Lower Level), Washington, DC

20555.

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I. Background.

II. Responses to comments.

I. Background

On February 18, 1992, the NRC received a petition for

rulemaking submitted by petitioners ACNP and SNM. The

petitioners requested that the NRC amend 10 CFR Parts 170 and 171

which govern the an"ual and user fees imposed on most NRC

materials licensees by the Commission since the advent of 100

percent fee recovery in FY 1991. The petitioners requested these

amendments because of the substantial adverse impacts experienced

by their members following increases in the NRC's user and annual

fees.

On May 12, 1992 (57 FR 20211), the NRC published a notice in

the Federal Register announcing receipt of the petition. In that

notice, the NRC stated that it would consider the issues raised

by ?etitioners within the context of the review and evaluation of

2

. - - - - .



_. - - - - _ _- . , - - . - _ . __ __ - - -. _ _ . .- - ._

.

.

,

the fee program for FY 1993 conducted as part of the NRC's

continued implementation of Public Law 101-508, the Omnibus

Budget Reconciliation Act of 1990, as amended (OBRA-90). On

October 13, 1992 (57 FR 46818), the NRC published a notice

requesting public comment on the issues raised in the petition.

The NRC received nearly 100 comments in response to this

request, with the vast majority in favor of granting the

petition. After careful consideration of the comments, the

Commission has decided to deny the petition for rulemaking, for

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commenters simply restated

their support for some or all of the requested changes in NRC

policy detailed in the petition. In their petition, ACNP and SNM

stated that NRC fee increases under the 100 percent recovery

regime were adversely affecting their members' practice of

nuclear medicine, in the process harming the societal benefits

which stem frts that field of medicine. The petitioners claimed

that they could not recoup the costs of NRC fees because Medicare

reimbursement livels are inadequate and because competing nuclear

medicine alternatives are not regulated (or charged fees) by the

NRC. Petitioners then compared their treatment under the NRC's

fee rules to that of nonprofit educational institutions, power

reactors and small entities, all of whom petitioners claimed

3
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roccive special treatment by the NRC, and argued that for '

exemption purposes n' aical licenseer should not be lumped

together with all other materials licensees.

For these reasons, ACNP and SNM requested that the

Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided
,

in nonprofit institutions, such as hospitals, similar to that

granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical

licensees, by means of a " simple template for structuring

exemption requests;"
.

(3) Adopt a sliding scale of minimum fees that grants
r

nuclear physicians more relief than the current small entity

classification (which grants relief to physicians in private

pt:actice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC's

decisionmaking process for developing new regulatory programs.

In that regard, petitioners suggested that the criteria

contained in the NRC's backfit rule be applied to the development

of all new regulatory programs. That is, if a regulation is not .

necessary for the adequate protection of the public health and-

safety, the NRC would be required.to show that the rule would

.substantially increase safety and that its benefits outweigh its

Costs.
,

Response. The Commission does not believe that the. analogy

between colleges and universities and medical services providedE
;

4
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in a nonprofit institution is a valid one. The Commission

recently decided to reinstate a longstanding (but temporarily

withdrawn) fee exemption for nonprofit educational institutions.

The key to educational institutions' singular treatment, however,

is not their nonprofit status, nor the fact that they provide

valuable social benefits; rather, it is the existence of certain

structural market failures in educational institutions'

production of new knowledge. In other words, colleges and

universities produce new knowledge primarily through basic

research, and disseminato it (essentially for free) to all who

want it, without receiving compensation from those benefitting.

In economic terms, this new knowledge is often termed a "public

good."I

Two defining characteristics of a public good are its

noncepletability and nonexcludability. That is, one person's

acquisition of knowledge does not reduce the amount available to

others; further, it is not efficient - and often is impossible,

as a practical matter - to prevent others from acquiring it at a

zero price. These characteristics make it difficult to recoup

the costs of producing new knowledge. Because the value of a

public good may be very great, but the costs of producing it

impossible to recapture, public subsidies may be necessary for

The Commission's analysis of this aspect of the petition is
based in part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested persons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professor of Economics, Loyola
College (Md.), dated January 4, 1994.

5
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production to occur at all. The Commission has decided to exempt

nonprofit educational institutions from annual fees to advance

continued production of new knowledge. l
|

By contrast, medical practitioners have the capability of |2

obtaining compensation for the benefits they provide. Unlike new

knowledge, medical services are both depletable and excludable.

The benefits of medicine, while unquestionably significant, are

therefore a private rather than a public good, in economic terms.
W

The commission believes, in sum, that the market failure
I

considerations that apply to educational institutions'

attempts to produce new knowledge simply do not apply to medical

practitioners. There is no structural barrier to the recovery-of

costs incurred in producing the benefits of medicine. The

situation of the medical practitioners is not fundamentally

different from that of the for profit licensees whose claims for

exemption on grounds of inability to pass through costs the

Commission has rejected in the past. (See 58 FR 38666-68; July

20, 1993.)

In this regard, the Commission notes petitioners' claim that-

Medicare may not account for NRC fees when reimbursing _ physicians

and hospitals. The commission is also aware of pricing pressures-

caused by competing nuclear medicine-modalities not. regulated (or

charged fees) by the NRC. However, as the Commission explained -

in its-FY 1993 fee rule, it is impracticable for this agency to
-

evaluate the merits of-such empirical claims regarding the
,

ability of licensees to pass through fee costs to their
-

.

6
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customers. (See 58 FR 38666, 38567-68; July 20, 1993.) The

Commission "does not believe it has the expertise or information

needed to undertake the subtle and crmplex inquiry whether in a

market economy particular licensees can or cannot easily

recapturn the costs of annual fees from their customers." (58 FR

38667; July 20, 1993.) This statement applies equally to medical

licensees as it does to all others whose products cannot be

characterized as a "public good."

Addressing the petition's second major point, the Commission

disagrees with those commenters who call for new individualized

exemption criteria for medical licensees. The Commission

believes that the current exemption process for materials

licensees, as codified in 10 CFR 171.11(d), provides medical

licensees with the opportunity to request an exemption by means

of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials

licensee) contained in 5 171.11 allow the requester to inform the

Commission of "[a]ny . relevant matter that the licensee. .

believes" should impact on the exemption decision. This allows

the Commission flexibility to consider each situation on its own

merits. Were the Commission to attempt to establish specific

criteria for each type of materials licensee, itself a daunting

task, it might then be prevented from considering factors which

did not fall precisely within those enumerated. And if the

Commission retained the open-ended provision quoted above, it

would have expended considerable time and resources to little

7
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purpose, as licensees could maku the same claims under new

critoria that they can at this time.

Petitioners also complained that the NRC had established a

high threshold for granting materials exemption requests. In

this regard, the commission explained in the first 100 percent

fee recovery rule, in FY 1991, that because it was statutorily

required to collect 100 percent, it could not easily exempt

licensees from fees. If one licensee or class of licensees is

exempted, those fees must then be placed on other licensees,

increasing their fee burden. It is for that reason that the

Ceraission only grants exemptions in exceptional circumstances.

(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners' third request, that the Commission establish a

sliding scale of minimum fees based on the size of the licensee,

w.1ich " reflects the unique constraints on physicians", also is

denied. In its FY 1991 fee rule, the Commission explained in

great detail why it devised its fee schedules in the manner it

did, basing fees on classes of licensees rather than licensee-by-

licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to

the Final Rule; July 10, 1991.) There is no informatien

contained in either the petition or comments on the petition

which would lead the Commission to reconsider this approach, and

therefore the Commission must deny this aspect of the petition as

well.

However, the Commission intends to re-examine the size

standards it uses to define small entities within the context of

8
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co=pliance with the Regulatory Flexibility Act. The Commission

will conduct this review within the context of revision of the

small business size standards proposed by the Small Business

Administration ("SBA") (58 FR 46573; September 2, 1993). The

Commission will not complete this review until the SBA

promulgates its final rule on this matter. These activities may

result in a revised definition of "small entity" more favorable

to petitioners.

Finally, the Commission denics petitioners' request that

licensees be provided more power over the development of NRC

regulations, and that a new backfit rule incorporating cost-

benefit analysis be instituted to evaluate the agency's

regulatory programs. The commission denied similar requests in

its FY 1991 fee rule, explaining that the NRC is not exempt "from

the normal Government review and budgetmaking process." The

Commission at that time pointed out that "the Government is not

subject to audit by outside parties," and that "[ajudits are

performed by the General Accounting Office or the agency's

Inspector General, as appropriate." (56 FR 31472, 31482; July

10, 1991.) Adoltionally, the NRC complies with Federal

regulations such as the Paperwork Reduction Act of 1980 (44

U.S.C. 3501 et seq.) and the Regulatory Flexibility Act of 1980

(5 U.S.C. 601 et seq.) that require agency analysis of the

economic effects of new regulations on licensees. The NRC Staff

| also prepares detailed cost-benefit analyses to justify any new

regulatory requirements; these analyses are carefully reviewed by

9
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the Commission. The Commission has seen nothing either in the

petition or comments on the petition that would lead it to change

its approach in this area. The Commission would like to

emphasize, however, that licensees are always welcome and

expected to comment on proposed rulemakings, including the

accompanying cost-benefit analyses, and that such comments, along

with petitions such as the present one, workshops, meetings of

the Advisory Committee on the Medical Use of Isotopes, and the

day-to-day interaction between licensees and the agency, in the

Commission's view provide an adequate and successful method of

keeping each group apprised of the other's concerns.

2. Comment. The Commission received a potpourri of

comments on other aspects of the petition. A number of

commenters disagreed with the petition, arguing that medical

licensees should not receive an exemption, as the costs of such

an exemption would be borne by other licensees to whom the

additional fees would have no relation, and that every licensee
,

should pay its fair share. Other commenters stated that the fees

should be abolished entirely, which would remove the dilemma over

granting exemptions. One commenter argued for basing an

exemption on the function for which the license is utilized, not-

the function of the licensed organization. Some commenters

argued that fees should be based on factors such as the amount-of

: radioactive sources possessed, the number of procedures performed

.or the size of the nuclear department within a hospital. 'Certain

commenters suggested expanding the number of exemptions to

10
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include Gc*.rernment agencies, along with those licensees which I

provide products and services to medical and educational l

entities. One commenter requested that the NRC take Agreement
1

Stato schedules into account when setting its own fue schedale. |
1
|Another commenter raised concerns as to the expense of RRC

contractors and the quality of NRC regulation. And a few

commenters urged the NRC to reevaluate or abo.'isi. its then-

recently instituted Quality Management (QM) Program.

Response. As the Commission stated above, it is denying this

petition for rulemaking, and therefore not exempting medical

licensees for services provided in a nonprofit institution.

The Commission cannot abolish its fees unilaterally, as the

requirement to collect 100 percent of the agency's annual budget

authority through user and annual fees is statutorily mandated by

Congress, see section 6101 of OBRA-90.

The Commission has explained in the past why it did not

believe that basing fees on factors such as number of sources or

the size of the facility would result in a fairer allocation of

the 100 percent recovery requirement. (See FY 1991 Final Rule,

56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;

and Limited Revision of Fee Schedules, 57 FR 13625; April 17,

1992.) The Commission has seen no evidence in the petition or

comments on the petition which would lead it to change its

current approach of charging fees by class-of licensee. For

reasons similar to those stated in the earlier rules cited above,

the Commission-does not believe it would be feasible to base an

11
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exemption on the function for which a license is utilized rather

than on the function of the licensed organization. ,

The commission has also explained in prior rulemakings why

it has decided to charge Federal agencies annetl feea, and has
;

seen nothing in comments on the petition which would cause it to

change its position on this policy matter. (See FY 1991 Final

Rule, 56 FR 31472, 31474-45; July 10, 1991.) The Commission also

does not believe that the exemption for nonprofit educational

institutions should be expanded to cover those private companies

supplying services and products to medical or educational
,

licensees. The fact that the cost of these services and products

impacts upon exempt licensees is not sufficient reason to exempt

private for-profit licensees. By exempting nonprofit educational

institutions from fees, the Commission has addressed the direct

inpact of its fees on those institutions. Additionally, the

Commission has discussed in both prior and current rulemakings
.

the necessity of a high threshold for exemption requests and the

overarching requirement to-collect as close to 100 percent of its
,

annual budget authority as possible; these factors remain valid

here.
'

While-the Commission acknowledges that in many cases-

Agreement States base their fee schedules in some measure on the

NRC's fee schedule, the NRC cannot do the reverse.. ThE NRC must

conform its fees to the 100 percent = recovery requirements
,

mandated by OBRA-90, independent of Agreement-State fee schadi.les

over which the agency has~no control.

12
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Finally, the Commission believes that comments on the

agency's QM program, NRC contracting practices and the overall

quality of NRC regulation are beyond the scope of this notice.

However, the Commission notes that the agency's regulation

codifying its QM program was challenged and ultimately upheld in

court. See American College of Nuc1 car Physicians and Society of

Nuclear Medicine v. United States Nuclear Regulatory Commission

and United States of America, No. 91-1431, slip op. ac 2 (D.C.

Cir. May 22, 1992) (per curiam).

Because each of the issues raised in the petitier. has been

substantively resolved, the NRC has denied this petition.

Dated at Rockville, Maryland this || day of March, 1994.

r the Nuc ear 4egulatory Commission,

3d uk
muel J. Ch 1k, N

Secretary of the Commission.

13
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UNITED STATES Cys: Taylor
!\ % NUCLE AR REGULATORY COMMISSION Milhoan
j .

3 ,,
Thompson,E

" W ASHIN GT ON. D.C. 20$$$ IN RESPONSE, PLEASE,

ahaE / REFER TO: M940301B Knubel.

% / March 9, 1994
***** Turdici

OF FICE OF TH: Meyer, ADM
*(CRETARY Shelton, IRI

Holloway, O(
y , 0GC

MEMORANDUM FOR: James M. Taylor
Executive Director for Operations

William C. Parler, General Counsel

Stephen G. Burns, Director
Of fice of Commi 's on ppellate Adjudication

FROM: / Samuel J. Chilk e y
'

//
SUBJ ECT; STAFF REQUIREMENTS - AFFIRMATION / DISCUSSION

AND VOTE, 11:30 A.M., TUESDAY, MARCH 1, 1994,
COMMISSIONERS' CONFERENCE ROOM, ONE WHITE
FLINT NORTH, ROCKVILLE, M*.RYLAND (OPEN TO
PUBLIC ATTENDANCE)

I. SECY-94-035 - Sacramento Municipal Utility District -

Licensino Board's Second Prehearina Conference Order.
LDP-93-23

The Commission, by a 4-0 vote, approved an order denying a
petition by Sacramento Municipal Utility District (SMUD) for
review of the ASLB's decision, (LBP-93-23), admitting a
contention filed by the Environmental and Resource Conservation
Organization.

In addition the Commission agreed that ".he staff should provide
the Commission with a report on the impact of adopting the
Licensing Board's suggestions in regard to provick.g additional
information on other agencies views to be included in the
Environmental Assessment (LBP-93-23, slip op. at 73).

@DG/OGC) (SECY Suspense: 4/18/94) 9400058
NRR

II. SECY-94-034 - Issuance of Final Rule Reinstatina Nonprofit
Educational Exemption and Denial of Petition for Rulerakinq

The Commission, by a 4-0 vote, approved issuance of a final rule
reinstating the exemption from fees for nonprofit educational
institutions and denied a petition for rulemaking filed by the
American College of Nuclear Physicians and Society of Nuclear
Medicine requesting Commission action on a number of user fee
issues.
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The attached changes should be incorporated into the Federal I

Register Notices and they should be reviewed by'the Rules Review
and Directives Branch, ADM, and returned for signature and
publication.

(-5903 (0C/0GC) (SECY Suspense: 3/18/94) 9300120 l

Attachments:
As stated

cc: The Chairman !
Commissioner Rogers )
Commissioner Remick
Commissioner de Planque

iOIG
i

OCA
Office Directors, Regions, ACRS, ACNW, ASLBP (via E-Mail)
PDR - Advance
DCS - P1-24
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Icttcrs on the issue, fielded numerous phone comments and
inquiries, and sent staff members to study the issue b
college and university licensees. y visiting

In the commission's view, the
evidence taken as a whole loans strongly in favor of restoring
that exemption, for the reasons described above

that many

educational licensees would be forced to halt their research and
educational activities due to lack of funds if NRC feesubsidies
were withdrawn; that those activities would often not be
continued in the private see tor, resulting in a serious l
basic research in numerous areas of study; and th t

oss of

a the public

good inherent in the p*toduction of knowledge made avail bl
all is worthy of Government support.

a e to

f WW6/R T
The commission has received anecdotal information from some

commenters indicating that certain nonprofit research
institutions

(which do not fall within the definition of
nonprofit educational institution as provided in 10 CFR 171 5)
and Federally-owned research reactors should receive th

.

treatment as educational institutions *
e same

However, the Commission.

does not believe it has sufficient information on which to base a
generin exemption for such research institutions and r

eactors.
Because the proposed rule did not suggest that th

e educational
exemption be expanded in this way, the commission rec ie ved a

2

fees by Congress in earlier legislation.Most Federally-owned research reactors vere exemptod fromof OBRA-90, 42 U.S.C. 2214 (c) , See section 6101(c)(4)Act of 1992.
However, the reactor in question operates at aas amendcd by the Energy Policy

power level greater than that specified in the legislation fexempt facilities,
a "research reactor" for purposes of the statutory exemptiand thsrefore does not meet the definition of

or

on.



.- - . - . - . . . . . - - _ - . - . .- .

. - - ,

.[/,

11-4 . ;
. , .

smaller number of comments than are needed to make an informed.

,

7 decision on this issue. For that reason, the current policy ofg.

charging such entities annual and user fees remains in effect.'

,

Those nonprofit research institutions and Federally-owned

research reactors who believe that they qualify for an exemption

frc the annual fee based on the public good concept are, of

course, free to request one from the commission. See 10 CFR

171.11. Depending on the outcome of any such requests, the

Commissi..t may need to revisit the question of whether to make

no, profit research institutions generically exempt from fees in a
future rulemaking.

The Com=ission also believes that medical licensees should

continue to pay annual fees. This is consistent with past

commission practice. Also, contrary to one' comment'ar's belief,
\ - yassa

thecommissiond6esasses\ssfees to n'onprofit ducational
\ '\\ \\

institutions f or licenses au'thorizing medical treatment, using
N

licensed nuclear materials. The commission does not believe that

medical licensees are analogous to nonprofit educational

institutions. Their function is not pure research and education,

but primarily to provide services to paying customers.
While the Commission does not dispute that medicine provides

significant benefits to patients,-such treatment is both

depletable and excludable. The benefits of medicine are

therefore a private rather than a public good. By contrast, an

educational institution generally disseminates the results of its
basic research to all who want it, even going beyond the confines

_ __ ._ ,__._ __ _ __
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INSERT p.10:

Such support would not therefore constitute an unlawful subsidy
or promotion of atomic energy.

INSERT p.11:

Contrary to some commenters' assertions, the Commission's fee
policy does not result in a competitive advantage for university
medical licensees over nonprofit hospitals. Both are charged
fees for licenses authorizing medical treatment using licensed --

nuclear material.1

,

P

>

Similarly, materials licenses held by nonprofit educational1

institutions which authorize remunerated services or services
performed under a Government contract are also subject to fees.
See 10 CFR 170.11(a) (4) and 171.11(a) (1) (1993).

_. . .. . _ _ _ _ _ _ _ _ _ _ _ _
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Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.
1988) , cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989

budget, was also legally challenged. As a result of the Supreme

Court decision in Skinner v. Mid-American Pipeline Co. ,109 S.Ct.
1726 (1989), and the denial of certiorari in Florida Power and
Light, all of the lawsuits were withdrawn.

The NRC's FY 1991 annual fee rule was largely upheld
recently by the D.C. Circuit Court of Appeals in Allied-Signal v.
NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Analysis

As required by the Regulatory Flexibility Act, 5 U.S.C.

605(b), the Commission certifies that this final rule as adopted
does not have a significant economic impact on a substantial

number of small entities. [~Thie -fin:1 rule r;;tsre; a preciene

exemptien to v epecific c1:er of licanecer chile net imposiny a

now-4inancial hurden vu any 05-* "la== M lic:n:::.

IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109,

does not apply to this final rule and that a backfit analysis is
not required for this final rule. The backfit analysis is not

required because these amendments do not require the modification
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f The commission has seen nothing either in theL. Llw

the Commission.'

petition or comments on the petition that would lead it to change
The Commission would like toits approach in this area.

emphasize, however, that licensees are always,welcome and \P

expectedtocommentonproposedrulemakings,geludingthe /

accompanying cost-benefit analyses, and that such comments, along

with the day-to-day interaction between licensees and the agency,

in the Commission's view provide an adequate and successful _

e

method of keeping each group apprised of the other's concerns.
The Commission received a potpourri of

2. Comment.
A number ofcomments on other aspects of the petition.

connanters disagreed with the petition, arguing that medical
licensees should not receive an exemption, as the costs of such'

an exemption would be borne by o'.her licensees to whom the

additional fees would have no relation, and that every licensee
Other commenters stated that the feesshould pay its fair share.

abould be abolished entirely, which would remove the dilemma over
one commenter argued for basing angranting exemptions.

exemption on the function for which the license is utilized, not
Some commentersthe function of the licensed organization.

argued that fees should be based on factors such as the amount of
radioactive sources possessed, the number of procedures performed

Certain
or the size of the nuclear department within a hospital.

commenters suggested expanding the number of exemptions to

include Government agencies, along with those licensees which

provide products and services to medical and educational

10
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RESPONSE SHEET

l
i

T0: SAMUEL J. CHILK, SECRETARY OF THE COf41ISSION

FROM: COIMISSIONER REMICK

SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE '

REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL 0F PETITION FOR RULEMAKING

w/c sm-n f
APPROVED X DISAPPROVED ABSTAIN

NOT PARTICIPATING REQUEST DISCUSSION

COINENTS:

Exce/An/ wc'pA !
' , ,% <b d' e d ?See c

W' SIGNATURE

RELEASE VOTE /X / 2 A 8/ M
DATE

WITHHOLD VOTE / /

ENTERED ON "AS" YEs / No

? ?
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the Commission. The commission has seen nothing either in the

petition or comments on the petition that would lead it to change
fits approach in this area.

The Commission would like to . -i

emphasize,
however, that licensees are always ,welcome and

expected to comment on proposed rulemakings, cluding the

k accompanying cost-benefit analyses, and that such comments, along

with the day-to-day interaction between' licensees'and the agency,
in the Commission's view provide an adequate and successful "m
method of keeping each group apprised of :the other's concerns.

2. Comment. i The Commission received a potpcurri of +1 Ia

comments on other aspects of the ' petition. WA number .of m:x.: v .

commenters disagreed with the petition,farguing that , medical .. r

licensees should not receive an exemptiort,Tas the costs pf such :

an. exemption would be borne by other.dicensees ;to:3thom the .11. e.32.

additional fees would have no' relation,.>and'thatrevery licensee tr

r should pay its fair share. :Other commenters! stated,that.the fees

should be abolished entirely,twhich would, remove the dilemma over,

granting exemptions. none commenter.. argued -for . basing ,an Mr.r;un. sq
exemption on the function for which 'the :licenso ,is utilized, not :

|

the function of the licensed organization.;Ldsome ..commenters u , ; .-

argued that fees should be based .on factors..nuch as $he amount of

radioactive sources pocaessed, tha number'of. pro,cedures perforred
.

or the size of the nuclear department within;.a;. hospital. MCertain

coramenters suggested expanding the _ number of: exemptions._to bric a

'
include Government agencies, along with those: licensees,which n %

provide products and servicer ,to medical; and educational, cr.. ; -

, ,,

10

_.



. _. . _ -.

fx
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RESPONSE SHEET---

T0: SAf4UEL J. CHILK, SECRETARY OF THE C0f4f4ISSION
.

FROM: C0l44ISSIONER DE PLANQUE

SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE
REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL OF PETITION FOR RULEMAKING

APPROVED xx DISAPPROVED ABSTAIN

NOT PARTICIPATING REQUEST DISCUSSION

C0WsENTS:

I agree with the Chairman's comment,

l

!

i
,

|4 M

SIGNATU36

RELEASE VOTE / xx / February 28, 1994

DATE
WITHHOLD VOTE / /

ENTERED ON "AS" YES xx No
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TO: sat 4UEL J. CHILK, SECRETARY OF THE cot 44ISSION

FROM: COM4ISSIONER R0GERS

SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE
REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL OF PETITION FOR RULEMAKING

APPROVED + NW DISAPPROVED ABSTAIN

NOT PARTICIPATING REQUEST DISCUSSION

C0WiENTS: 16 uen

f L0 06Ah '

L SIGNATURE 'O
'

RELEASE VOTE / V/ t)sM 2 6 / f/h
i DATE

-WITHHOLD VOTE / /

ENTERED ON "AS" YES / No
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_ RESPONSE SHEET

T0: SAMUEL J . CHl.i.K, SECRETARY OF THE COMMISSION

FROM: THE CHAIRMAN

SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE
REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL OF PETITION FOR RULEMAKING

APPROVED X(w/ comment) DISAPPROVED ABSTAIN

Nor PARTICIPATING REQUEST DISCUSSION

COMENTS:

The second sentence under Section Vill Regulatory Flexibility Analysis
should be removed because it could be misleading. Power reactor licensees
will begin bearing the financial burden of this exemption in FY 1904,
although they bore this burden in FY 1991-1402, they did not in FY 1993.

,

I

SIGNATURE

____

RELEASE VOTE /X / February 25, 1994

DATE

| WITHHOLD VOTE / /

ENTERED ON "AS" YEs No
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DEFIN! TION OF VOTES

1. Anoroved. This constitutes agreement with the recommendations
contained in the applicable Commission paper or
memorandum.

2, Disacoroved. This constitutes disagreement with the recummendations
contained in the applicable Commission paper or

memorandum.

3. Not Participatina. This is a statement of intent not to take part in the
decision taken on the applicable Commission paper or
memorandum. As such, the vote will not be counted in
either determining the action of the Commission or the
presence of a quorum.

4. Abstain. This is a statement of intent not to participate in the
decision taken on the applicable Commission paper or
memorandum, but indicates a willingness to participate
for the purpose of establishing "a quorum required for
Commission action," if needed. As such ii. will be
counted for quorum purposes only. If not needed for
quorum purposes, the vote will be considered and treated
the same as a vote of not participating. That is to

say, it will not be counted for either quorum or action
purposes.

.
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February 16, 1994 RULEMAKING ISSUE Szcv-94-o34

(Affirmation)
FOR: The Commissioners

FROM: William C. Parler
General Counsel

James M. Taylor
Executive Director for Operations

SUBJECT: ISSUANCE OF FINAL RULE REINSTATING NONPROFIT
EDUCATIONAL EXEMPTION AND DENIAL OF PETITION FOR
RULEMAKING

PURPOSE:
4

To obtain Commission approval for issuance it the Federal
Register of two related user fee notices which would 1) reinstate
the exemption from fees for nonprofit educt.tional institutions
and 2) deny a petition for rulemaking filed by the American
College of Nuclear Physicians (ACNP) and Society of Nuclear
Medicine (SNM) requesting Commission action on a number of user
fee issues. The two draft notices have been submitted to the
Commission in a single package because of their interrelationship
on the issues of fees and, more specifically, generic exemptions
from fees.

BACKGPOUND AND DISCUSSION:

In the final FY 1993 fee rule, the Commission revoked its annual
fee exemption for nonprofit educational institutions. Following
that action, the Commission began to reevaluate its decision in
response to concerns raised by colleges and universicies.
Simultaneously the Commission receivsd a petition for
reconsideration of the revocation, filed by a number of affected
educational institutions.

On September 29,'1993 (58 FR 50859), the commission granted the
petition for reconsideration and iss ed for public comment a
proposed rule reinstating the exemption (Attachment 1). The
Commission received over 200 comments on its proposed rule, the

Contacts: NOTE: TO BE MADE PUBLICLY AVAILABLEMichael Rafky, OGC
WHEN THE FINAL SRM IS MADE504-1974 AVAILABLEC. James Holloway, OC

492-4301
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majority from colleges and universities in favor of reinstating
the exemption.

.

The final rule (Attachment 2) would reinstate the exemption for
nonprofit educational institutions, based largely on the comments
received as well as the staff's own examination of the issue.
The primary concept on whic? the educational exemption is based
is that educational institutions perform basic research and
produce pure knowledge that is a "public good" in an economic
sense. This is supported by a memorandum (Attachment 3) prepared
by an NRC economics consultant which discusses the theories of
" externalized benefits" and "public goods."

The petition for rulemaking was submitted by the American College
of Nuclear Physicians and the Society of Nuclear Medicine in
February 1992. The two petitioners requested more lenient
treatment for medical licensees under the NRC's 100 percent
recovery regime due to increases in fees as a result of that
statutory mandate. Among their requests were 1) an exemption for
all medice.1 procedures perforned in a nonprofit institution;
2) more pa; icularized exemption criteria; 3) a sliding fee scale
based on the -ize of the facility; and 4) a greater voice for
licensees in the NRC's decisionmaking process with regard to
adoption of new regulatory programs.

The Commission requested public comment on the petition in
October 1992. Nearly 100 comments were received, tr e majority
from medical licensees in favor of granting the peticion. In its
Federal Register notice requesting comment, the Commission stated,

that the petition and accompanying comments would be considered
in the context of the agency's continued implementation of
OBRA-90, as amended.

The staff proposes (Attachment 4) that the petition for
rulemaking be denied for a number of reasons. This proposal
continues the existing Commission policy of rarely granting
exemptions, as exempting licensees will result in other licensees
paying those costs. In the case of the requested nonprofit
medical exemption, the notice explains that medical treatment
like that described in the petition is a private and not a public
good, by contrast to the pure knowledge produced and dieseminated
by educational institutions. For FY 1993, medical licensees were
assessed $15 million in fees. If an exemption were granted,
these fees wculd have to be assessed to other NRC licensees. As
for the other policy changes requested by petitioners, more
particularized exemption criteria are unnecessary, since
existing fee regulations already provide criteria for granting
exemptions to medical and other materials licensees. The reasons
for not adopting a sliding fee scale or giving licensees a
greater role in NRC regulatory development remain the same as
those given in earlier fee rulemakings.

l

J



. ..
_ _ - _ _ _ _ - - ._ _

.

-3 -

The Commission should complete its review r,f these documents and
*

affirm their recommendations at an early cate. Congressional
hearings on user fees are currently scheduled for March 9, 1994.

BECOMMENDATIONS:

Approve the enclosed final rule reinstating the annual fee*

exemption for nonprofit educational institutions

Approve the Federal Register notice denying the ACNP/SNM*

petition for rulemaking

* Note that

(1) Congress will be informed of these actions (see Draft
Letter to Congress at Attachment 5)

(2) A copy of the petition denial will be sent to
petitioners (see Draft Letter to Petitioners at
Attachment 6)

(3) A draft public announcement will be issued (see Draft
Public Announcement at Attachment 7)

M
William C. Parler
General Counsel

/
v

de .1 G
ames M. ylor

Edecutive Director
for Operations

. Attachments:
1. Proposed Nonprofit Educational Exemption Rule
2. Final Nonprofit Educational Exemption Rule
3. Memorandum from Economic Consultant
4. Denial of Petition f,ar Rulemaking
5. Draft Letter to Congrer:
6. Draft Letter to Petiticners
7. Draft Public Announcement

I

___ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ -
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Commissioners' comments or consent should be provided d:rectly
to the Office of the Secretary by COB Friday, March 4, 1994.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Friday, February 25, 1994, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional review and
comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of March 7, 1994. Please refer to the
appropriate Weekly Commission Schedule, when published, for a
cpecific date and time.

DISTRIBUTION:
Commissioners
OGC
OCAA
OIG
OIP
OCA
OPP
REGIONAL OFFICES
EDO
ACRS
ACNW
ASLBP

-SECY
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S38.954.955 as amended (42 U.S.C 2132. .10 CFid Part 171_-

1egulatory Thibility Certification 2133,2m 2135,2m.2238 Secnon 2m Red 3550-AE83
'

As required by the Regulatory als issued unde esc.183.Puh 1. W-575. .
Flexibihty Act of 1980 (5 U.S.C 60St'bj), W Stat 2s35 (42 USC 2243L Sectior 22 Rer,torstion of the Generic Essenption
the Commission certifies that this rule."I', ""d * 5' Fram Annual Fees for Nonprofit
if adopted,will not have a sigraficant gg 3g 2 06

I
economic impact on a substantial also luued under setz tot b. t. o.182,1a6,
aumber of small entities. The proposed 254, sa stat 94 6-e51. 955. as Stat. 444. as Aapecy: Nuclear Regulatory,

rule sets forth the time frame within amendeo (42 UAC 22c1 (bl. 01. (ol.1236, Commisalon.
which a person other than an applicant 2282h ac. 216,88 Sist.1246 (42 UAC Acn0N: Proposed rule.

gnu.,t file a request for a he'aring in a 5646 Mons 2N2.606 ab tesued autshtARY: On July 20,1993, the Nuclear
hcensing praeding held under the under occ.102. Pub. L 01-th 83 Stat. ass,

Regulatory Commission ("NRC" or
informal procedures set forth in 10 CFR es amended (42 US C 4332L Secuan, " Commission") published a final rule
y rt 2, subpart L The proposed rule,by 2.700s. 2.716 ab inued under 5 U.S.C 554. establishing annual fee schedules for its
itself, does act impose any obligations Sections 2.754. 2.760. 2.770. 2.7a0 also licenseca for fiscal year 1993. De final
on regulated entities that may fall issued under 5 US C 557. Section 2.764 and
within the definition of "small entities" table t A of appendix C ab lasued under

rule eliminated a generic exemption

u set forth in section 601(3) of the em 135.141. Pub. L 97-425. 96 Stat. 2232, from annual fees previously applicable

Reguistory Flexibility Act, or within the 2241 (42 USC 10155,101611. Section 2.790 to nonprofit educational institutions
dennition of"small business" as found also luued under sec. ses sa Stat. 936. as (educational exemption). Following

in sec* ion 3 of the Small Business Act, amended (42 U.S C 2133) and 5 U.S C 552. publication of this rule,the Commission

15 U. ,.C 632, or within thnmall Sections 2.800 and 2 808 also luued under received a petition for reconsideration

busir ess sits standards contained in 13 s U S C 553. Section 2.009 also Isrued under requesting reinstatement of the
5 U.S C 553 and eec. 29. Pub. L 85-256. 71 educational exemption.b

CFR ; art 121. Stat 579,as amended (42 US C 2039L Commission views the petition as a
Backfit Analysis Subpart K also hasued under sec.189. 68 Stat. request to cnnduct a new rulemaking to

This proposed rule does not invoh e 955 (42 U.S C 2239h sec. 04. Pub. L 97- amend the final rule by restoring the

any new provisions which would 425,96 Stat 2230(42 USC 101541 Subpa" exemption.The Commission grants the

impose backfits as defined in to CFR L also inued under sec.1ee.68 Stat 955142 request for a new rulemaking. The new
50109(a)(1). According!v. no beckfit . UJ C 2239). Appendix A nW Lasued under rulemaking reconsiders whether

*

analysis punuant to 10 CFR 50109(c)is sec 6. Puh. L 91-560. 64 Stat.1473 (42 nonprofit educational institutions,

required for this proposed rule. U.S.C 2135). abould receive a generic exemption-

from annual fees.no Commission
List of Sub;ects to CFR Part 2 2. In $ 2.1205(c). Introductory text la requests pubbe comment on that

Administrative oractice and republished and paragraph (c)(2)is quesuonae rulunaking proceedirq
procedure. Antitrust, Byproduct tevised to read as follows: will address no other annual fee
material, Classified informatien, $ 2.12c5 Rmuut for s houts petmon for question.
Environmental prowtion. Nuclear Dau: Comment period expires October

kan to intewe.materials, Nuclear power plants and 29,1993. Comments received after this
* * * * =

reactors. Penalty. Sex discnmination. date will be considered if it is practical
Source matend. Special nuclear (c) A person other than an applicant to do ao,We Comminion is aW to
material, Waste t-eatment and disposal. shall file a request for a hearing assure c nsideration only for comments

l p eamble and under the authority cf the
.

received on or before this date.For the reaso ts set out in tho "ithi*--

ADDRESSH: Submit written comments* * * * *

Atomic Energy Act of 1954, as amended; (2)If a Federal Register notics is not to: Secretary, U.S. Nuclear Regulatory

I the Energy Reo ganir.ation Act of 1974,
published in accordance with paragraph Attn: Docke' lng and Service Branch.

Commission. Washington, DC 20555,
as amended and 5 U.S C 553 the NRC'

is proposing to adopt the following
(c)(1) of this section, the earliest of " '[amendments to 10 CFR pert 2. ( ) Thirty (30) days after the requestar Pi I d 2085
mes actual notice of a pending batwesu 7:45 a.m. and 4:15 p.m. Federa!,

PART 2--RULES OF PR ACT1CE FOR application or workda)s. (Telephone 301-504-1966.)
DOMESTIC LICENSING PROCEEDINGS Copies of comments received may be! (ii) nirty (30) days after the requestor examined and copied for a fee at the

1.The authority citation for par * 2 receives actual notice of an agency
NRC Public Document Room. 2120 L

i

continues to read as follows: action granting an application in whole Street NW.,(Lower Level) washington,!

P Authority: Secs.161,181. 64 Stat. 948. or in part, or DC 20555.
953, as ertended (42 U.S C 2201. 2231L sec. (iii) One hundred and eighty (180) , g
191. as amended. Pub L 87415. 76 Stat. 409

,
days after agency action granting an LMl *m f M nml

|
(42 U.5 C 2241L *ec. 20L as Stat 1242. es
amended 142 USC 5841). 5 U S C 552. application tn whole or in part. Counsel, U.S. Nuclear Regulatory

DCr
Section 2.101 also 1ssued under secs. 53 . . . . .

'

e 0 504 606'' Dated at Rockville. Maryland. this 23rd day*

5 . 93 9 ende (42 of S'Ptember,1993.
U.S C 2073. 2092. 2093. 2111,2133. 2134. For the Nuclur Regulatory Commission.
2135L occ.114|f). Pub L 97 425, % Stat. L Background. ,

2213. as amended (42 U S C 10134(f)L sec. Samuel J. Nik. IL Section by.section analysta
102. Pub. L 91-190. 83 Stat 853, as amended 3*C7 % N * O** 111.Environmentalimpact categorical
(42 US C 41321, sec. 301. 68 Stat.1248 (42
USC 5871). Sections 2.102.2.103,2.104. IFR Doc. 93-23835 Filed 9-26-03.B 45 ami exclusion

IV. Paperwork reduction act staternent.
2.105.1.721. also issued under occa 102. aus o coce newe V. Regulatory analysia.
103.104.105.183.189. 68 Stat. 936. 937,

e

** *

e-a

i
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Tstit:tions reight b'' able to anaks lett:r argues that it 6 "inef$cient" ande
. j L;. - vil Bedfit analysis. individualised showings of financial " socially and econoirucally

2

.
haniship and externalised besw6ta undesirable"tocharge people fr access( M *

. ."
; 4*. On July 20,1993 the Comtri.ssion aufhcient to kastify a "public intarost" to pure k,nowledge, because the benefits

.

1- published its final annual fee rule for exemptiac urider to CFR 171.11(b)(58 of that knowledge "are largely
4 FY 1993 (58 FR 38666). The final rule FR 3B669) The two dissenting unpredictable."i,etter from Alfred Kahn
i, principally set out the Commigion s fee Commissioners took the view that the to Shirley Egan. NaHate University
*': schedules for FY 1993. but it also Commission should continue in forca Counsel, Comell Univmity Duly 15,
* t' '

discussed in some detail the 3-2 the generic educational exmmption (58 1993).
' ' , Commission decision to revoke a FR 36875). . . De Petitioners also stressed the harm

Almost immediately the Commission to university nuclear programs as ageneric exempdon previously .
.applicable to nonprofit educational . began receiving letters from many result of the newly imposed annual fees

,
'
.

institutions. A court of appeals decision, colleges and universities protesting the ' (petition at 6-9). Using Comell
issued in March 1993 had necessitated change in its longstanding policy. Many University's nuclear program es an
the Commission's retLinking of the of these letters were sent as cornments example, they esserted that Federal
educational exemption. See Allied- regarding the Commission's concurrent grants (in addition to those already.

*

Signol. Inc. v. NRC. 988 F.2d 146 (D C. fee policy study now bemg conducted provided) might be recessary to meet
Ctr.19931. That decision cast doubt on as required by the Energy Policy Act of the additional costs of NRC annual fees.

the NRC's stated rationale-which 1992 (58 FR 21116). In these letters and (petition at 9-10). Finally, the8

included a purported inability 1o " pass comments (available in the NRC Public petitioners argued that the
through" costs-for exempting Document Room ("PDR")). educational Commission's longstanding exemption
nonprofit educationalinstitutions from institutions described the "extemalized for nonprofit educational institutions*

benehts" derived imm their programs was rooted in sound policy, and thatannual fees- -

and the problems created by the new reinstating the exemption would bein reaction to the court decision, the
Commission initially proposed to retam annual fees, including the prospect of consistent wit', the already extensive.

the educational exemption, but with a major cutbacks in nuclear education. direct Federal 'unding provided many
fresh rationale. In its proposed FY 1993 Sorne licensees also pointed out that college and un.versity lir ensees

,
annual fee rule, the Commission their programs wste already heavily (petition at 12-13).
requested comments on retaining the subsidized by the Federal govemment In August, while the petition for
exemption, and asked specifically for (in particular by thtL Department of reconsideradon was under
comments on the court's suggestion that Energy). precisely because the programs consideration, the Commission
perhaps the exemption could be were not sustainable absent public undertook an effort ofits own to-

justified if" education yields sector support, develop guidance for considering
The Commission also received a individ ual "public interest" exemptionexceptionally large extemahred benefits formal petition for reconsideration of requests by colleges and universities. As

-

that cannot be captured in tuition or
the FY 1993 final ru:e with the aim of part of this effort, the NRC staff visited ,other market pri&s." 988 F.2d at 151 restonng the nonprot.t educaticnal a number of colleges and universities toThe Commission also requested exemption. See Petition for

leam more about their educationalcomments on whether the exemption Reconsideration of Final Rule (July 30, activities and the benefits of non powershould be revoked.
Following the close of the comment 1993). In this petition for

reactors and the use of nuclear materials
period, the Commission faced a reconsideration (which is being in education programs. The Commission
dilemma. it remained committed to the

published as an appendix to this concluded that the new annual fees
proposed rule), a number of formerly ($62.100 for each research reactor

-

value of nuclear education and related exempt colleges and universities license: lesser amounts for eachresearch as a policy matter, but it bad
asserted with some specificity a number materials license) would }eopardize thereceived only a few comments, and
of benefits that educational institution educational and related researchcursory ones at that, supporting a research reactors provide to both the beneSts provided by a number ofcontinued generic exemption.
nuclear industry and the public at large. colleges and universities.

_-

Additionally, some NRC licensees had
Prominent was the continued training of As a result of the new and moresubmitted comments requesting

abandonment of the exemption
nuclear scientists and engineers detailed information and arguments
(petition at 3-4). The petitioners also developed in the petition for

altogether or a more equitable spread of stated that nuclear technology was used reconsideration and in the other sources
its costs to all licensees. Still other in fields as variec r medicine, geology, described above, and afier careful
commenters urged that the exemption archaeology, food science and .extiles reflection, the Commisalon now is -

be retained, but that it be expanded to and that the public additionally inclincd t::ctura to its previous
include various other licensed activities. benefitted f;om people who could practice of exrmpting nonprofit *After considering the material before pmvide knowledgeable opinions on educational institutions from annualit,a split Commission, by a 3-2 ve.e. nuclear topics,as well as from tours of fees. no Commission therefore grants" reluctantly concluded that in view of research reactors (petition at 4-5). the petition for reconsideration of thethe court decision and the The petitioners went on to argue that FY 1993 final rule and now proposes toadministrative record developed during education provides significant exempt nonprofit educationalthe comment period it cannot justify a " externalized benefits" warranting institutions from annual fees. Thegeneric ' educational' exemption for FY public subsidy. They cited a leuer from Commission does not intend to create1993"(58 FR 38668-69). Therefoto, the economist Alfred Kahn (also available
Commission informed formerly exempt in the attached appendix) stating that

any other generi: exemption categories
in this rulemaking.nonprofit educational institutions that tne knowledge genersted by university. The Commission does not proposethey would have to pay annual fees related research is itself a public good lightly this further shift in a policy that

beginning in FY 1993. The Commission that cannot be quantified using market has already gone through a maiordid point out that many of these indices (petition at 6-7). Mr. Kahn's change in a short time. The Commission

-
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was sharply divided from ths outset on This notics.cf course, does not ' licensees the sh:rtfall resuhing from thz<

the wisdom of eliminating the generic , represent a fina] Commission decision educational exemption, pursuant to its
to reinstate the educational exemption, current statutory mandate to recover 100educational exemption. New -

information and fresh thinking have but simply the Commission's proposed . percent ofits budget..

persuaded the entire Commission that nsolution of the question based on its E Sa .Sectam hdysisrestoration of the exemption reDects a current best information and best
round policy choice that avoids placing thinking. But, with the Commission Section m.11 Exemptions
in jeopardy valuable educational proposing to restore a generic
resourtas that are indispensable to the exemption, it is not necessary for amendb (a)of this sedionis

Para h
adding nonprofit

nuclear lodustry, to numerous other formerly exempted educational educationsfinstitutions, as defined in
=ducational activities, to the NRC itself , hcensees to apply for individoel pubh.c 5171.5, to the list of those entities
and to the tsblir at narge. interest exemptiont. Therefore, the nernpted from annual fees b the

Commissic.i A discussion o[thisThe CommiuM solicita public Commission re;uests nonpmfit
comment on its proposed rule that educational licensees not to asek such chr.s ... fee po! icy is found in Sectione
would restore the exemption Comments exemptions at this time. lf after. -

on other annual fet issues will not be reconsideration, the Commission Iof this proposed rule.

antertained in connectior with this decides that it cannot justify a generic IIL Environmentai impact: Categorical
propo<ed rule. The Commission already exemption it will provide educational Exclusion
has received some infonuation on the licensees ample time to seek individuel

ne NRC has determined that this
* externalized benefits" of non. power '"emptions. The Commission will hold

pm rule is th type d octionreactors cad the use oflicensed nuclear in abeyance allindividual exem on described in categorical anclusion to
matenals in various educational requests it already has received m

.

CFR 51.22(c)(1). Therefore, neither an
activities and related research at - edg on ' *

environmental assessment nor anue refu o nonprofitcolleges and univer .ities. However, the
Commission is inte ested m more data educational licensees who may hve environmental impact statement has

on the benefits of ncn. power reacto s paid the FY 1993 annual fee will be been prepared for the proposed
addressed,if a licable,in the final mgulation,

maer i n ed ca i n in i roedest rule. Nonprofit ucationallicensees IV. Paperwork Reduction Act
sense,in the expectation that more data who have requested termination, Statement
may wellsubstantiate the argument in 'gic

*

Me FY 1993 This proposed rule contains no
the petition for reconsideration that
non. power reactors and the use of annual fee will be advised accordingly information collection requirements

licensed riuclear matenals in what action,if any,is needed if they and, therefore, et not subject to the
choose to rescind those applications s's mquirements of the Paperwork

educational activities are prime
examples of activities that prowd' a result of this pro osed rulemaking. Reduction Act of 1980 (44 U.S C. 3501

There is one final point warranting et seq L
"externahred benefits warrantmg clarification. The FY 1993 final rule V. Regulatory AnalysisPu ic support, ehmmating the educational exemption

The Commission expects commenters indicated that, because of the remand With respect to to CFR part U1, on
to address the "emtemahzed benefits" from the court of appeals, the November 5,1990, the Congress passed
question by providing data on (but not Commission would issue new fee Pub. L 101-508, the Omnibus Budget
hmited to) the size and subject areas of schedules retracting the exemption for Reconciliation Act of 1990 (OBRA-90).
classes using hcensed material in FY 1991-92 and offer appropriate For FYs 1991 through 1995 OBRA-90
studies or research, the number of refunds. The Commission now proposes requires that approximately 100 percent
factity and students using licensed not to issue revised fee schedules of the NRC budget authority be
material in their studies or research, the reflecting retraction of the educational recovered through the assessment of
type and availabihty of work for exemption because of its inclination to fees. To accomplish this statutory
graduates of nuclear programs and other restore the exemption. Commenters,if requirement, on July 20.1993 (58 FR
programs in which licensed nuclear they choose, may address this point. 38666), the NRC, in accordance with
materials are used. and the relation As the final rule made clear (58 FR $ 171.13, published in the Federal
batween education and researth in 38669), the Commission did not intend Register the final amount of the FY 1993-

institutions of higher leaming The retroactively to charge fees to nonprofit annual fees for operating reactor
Commission has particular interest in educational institutions for FYs 1991- licensees, fuel cycle licensee <, materials
comments on the extent to which the 92, but did intend to make refunds to licensees, and holders of Certificates of
benefits of nuclear education and other those licensees (power reactors) that Compliance, registrations of sealed
programs using licensed nuclear made up the shortfall in 100 percent fee source and devices and QA program
matenals (not simply education in recovery created by the educational approvals, and Govemment agencies.
general) are "extemalized" and would exemption. Should the Commission OBRA-90 and the Conference
not be produced by market forces.The restore the exemption, however, no new Committee Report specifically state
Commission would appreciate detailed fee schedule for FYs 1991-92 will be that-
information on the many non. nuclear necessary and no refunds will be made. (1) The annual fees be based on the
fields of study that use licensed nuclear On the other hand, because of the Commission's FY 1993 budget of 3540 0
materialin the course of educating their timing of this reconsideration million less tha amounts collected from
students The Comrnission has received proceeding and if the Commission part 170 fees,and the funds directly
some information in letters addressing reinstates the educational exemption, no appropriated from the NWF to cover the
the fee policy study required by the licensee will be assessed additional fees NRC's high level waste program,
Energy Policy Act of 1992 described to make up any shortfall created for FY (2) The annual fees shall, to the
above, but more data is needed for1he 1993. For future fiscal years, however, maximum extent orecticable, have a
Commission's deliberations. the Commission will recover from other reasonable relatiohship 1o the cost of

.
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regulatory services provided by the.

List of Sebjects in le Cnt Part 171
tot c. of the Atomic Energy Act of1954f',- Commission: and

.

g ;' a (3) ne annual fees be assessed to
Annual chargea. Byproduct malarial. (42 U.S.C 2134(c)) for operation at a

p' tbose hansees that the Commission,in~ . F.olders of cmJScates, registratire.s, and thermal werlew! of to megawatts or
appmvals, intargovernmantal relations, I*88; "D

J its discntion, de(armines can fairly. Non-payment penalties.Nucles, til)1f so licensed for operah.onataequitably, and practicably contribute to matenals. Nuclear powae
reactors, Source material,pleetis andthermal power level of mon than 1their payment.

"g Therefore, when developing the nuclear matarial. (A) A circulating loop through the
Special megawatt, does not contain-

-

anntal fees for operzting power reactors For the reascos set out in the core in which the licensee conducts fuel\. . the NRC cxmtinued to consider the Preamble and undar the authority of the ,y)gwa
various reactor vandors, the types of Atomic Energy Ad of 1954, as amended.

A li uid fuelload]in : orf containment, and the location of the and 5 U.S.C 553, the NRC posing ,9 g g*

operating power twetors. The annuaj to adopt the following am ts to core in excess of 16 square inches infees for fuel cycle limnsees, materials 10 CFR part 171.
licensees, and holders of certificates. , , , , ,

registratons and approvals and fur PART 171-ANNUAL FEES FOR Dated et Rociville. MD. this 23d day ofhcenses issued to Government agencies REACTOR OPERATING UCENSES, September 1993.
take into acrount the type of faciity or AND FUEL CYCLE UCENSES AND
approval and the classes of the MATERIALS UCENSES, INCLUDING For b Nuclear Regulatory Commission,
bcensees. HOLDERS OF CERTIFICATES OF Saseml). Q> ilk.

to UR part 171, which established COMPUANCE, REGISTRATIONS, AND secn ery of th, Commission.
annual fees for opa ating pc .ver reactors 00AUTY ASSURANCE PROGRAM ' APP'*03 T' P'*

effective Cktober 20.1986 (51 FR 33224: APPROYALS AND GOVERNMENT******d*'**'** *Pesed RMidries of***I ""I'

September 18,1986), was challenged AGENCIES UCENSED DY THE NRC l. Introduction
and upheld in its entirety in Flondo 1. De authority citation h Nuclear Regulatory Commission
Power and Light Company v. Uruted is revised to rund as follows.for Part 171("NRC" or " Commission") has long:

States B46 F.2d 765 fL.C Cir.19881. Aubrity: Sec. 7601, Pub L 99-272,100 exempted nonprofit educational institutions
cert. denied,490 U.S.1045 (19891. Stat.146. as amanded by sec. 5601. Nh. L frorn peying annual fees * AJthough the

10 CFR part 171, which established !OcL203.101 Stat.1330 as amended by TE. Commission traditionally fustified this

fees based on the FY 1989 budget, were 3201, Pub. L 101-239,103 Stat. 2106 as exemption on the gmunds that colages and

also legally challenged. As a result of amended by sec 6101. Pub L 101-508,104 universities could not readily pass the coet of

the Supreme Court decision in Skinner bat 1388. (42 U S C 2213h sec. 301, Pub L 6 fees on to students through twuon and
92-314. as Stat 222 (42 USC 2201(wih nc. other cha. . . e recent federal court decisionv. Md Amencon Apeline Co.109 S. Ct. 201 as Stat.1242 as amended (42 U.S.c. question this rationala.s The court

i
'

1726 (1989). r.'3d the denial of certioran S841L sec. 2903. Pub. L 102-486,106 Scat. enleined. how,vw, that the externah2ed'

in Flondo Power and Lght, all of the 3125d42 USC 2214 nomt bet,4ts of education potentially supported
such an exemption slawswts were withdrawn. 2 in $ 171.11. pararaph (a)is revised Although the Osmmission at first defended

The NRC's FY 1991 annual fee rule to read as follows:
It* *ducauonal exemption in a rulemahing

was larFely upheld recently by the D.C 6 171.11 Exempsona, promeding Prompted by b court's dension.
Circuit Court of Appeals in Allied ,it abandoned b exemption in the final
Signal v. A71C. (al An annual fee is not required for: venuon of its annual fee rulaA PettienersO) A construction perrcit or license contend that in no doing the Commission
VI. Regulatory flexibility / r.alpis apphed for by, or issued to. a nonproSt ed and mspecthst, aquest est b

ed ucational institution for a Production a nonsi er its ru mg andmm
As requi ed by the Regulatory or utilization facility, other than a reinstate b exemption for nonpmSt

.

Flesibihty Act 5 U.S C 605[b) the Power reactor, or for the ssession and educational licensees.s
Commission certifies that this proposed use of byproduct materi U N Alli'd Si "clC 're CleartyInvited thesourcerule, if adopted, will not have a material, or special nuclest material. A EK8mPt* 10

K

significant economic impact on a This e.xemption does not apply to thoa
substantial number of small entities. byproduct, source, or special nuclear th th dThe proposed rule affects about 110 matenal lianses which authorize.

ed sgno
operating ower reactors which are not (i) Human use. F/td 146 (D.C Cir.1993), compened the
considere to be small entities. (ii) Remunerated services to other Commission to reconsider its axemption of

nonproSt educational facilities the courtVilBackSt Analysis
Ii) istribution of b roduct '"3 ' " * * "I

The NRC has determined that the material, sourte maten , or apecial
backEt rule.10 CFR 50.109, does not nuclear material or products containing 'M io CTR t r1.1W (1998
apply to this proposed rule and that a byproduct material, source material, or e 3.,3m,g.3,,naf,3,e t US Nucie

Regulatory Cmurn. sea F.2d 144 (D.C. Or.199M.
backSt analysis is not required for this special nuclear material: or

bv) Activities perfcaned undera discusand in secuon n infra.
proposed rule. The backht analysis is

Government contract.
sid. at ist. section D anfra,

not required because these amendments
(2) Federally owned research reactors * FY 1991 and 1992 Final Ruie implementing the

additions to systerns, structures, used pr marily for educatJonal training
QUf3Q@,,g*do not require the modificat2,on of or

, b
"f,rY e"esIN

components,or design of a facility or and academic research purposes. For sam amtweleerRentatorycomen.My
zo.19esit-Final Rule l.purposes of this exemption, the term a peutino, o>mell ummity ha abnuttedthe oesign approval or manuf4CiunDS

research TS&Cior rDeans a nuclear reactor simuar commnts sulicense for a facility or the procedures that- t[,7* N""pportag the navuption La
'

"
,"3j,",[[dor organintion required to design, (i)1s licensed by the Nuclear

'

construct or operate a facility. P gulatmy Commission under section ' Comrniaionm in mponse to RW s1504E54 Dulis.19en t

__ -

,-,.- __.
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educational ruectar licanenes bus muual research pewides en tmportant benefLt to b -ually undesirable for them to do so."
Isea The court menly asked the NRC to nuclear industry and the ic et lege sad Id. Insteed, be reasons.*e flat chry on

i sarshal a ratxmale hand on " externalized should not be d2 " r A "vibrest -trusinen beneScleries is superior to a eped$cI breefits" of odocatico "that cannot be nuclear education sector alev is important es darse by the University for particular piecescaptund in tuitiae or cxber mortet prices.* e souns of talent and ideas for the NRC ttemil of bowledge." Jd. b Comminaion's14 et ut. todeed, h Albed Signal court and for the whole government." the
explaned that "there is et least a ser aus Commhsion evowed in the course ofits

rdethely smd) costs anannat=d with
passibahry" that b Commission can rulemaking . Jd. N aride errey of h@uce%od roectors may % be
substantiate" such an execnption Ed. external benefits genersted by nuclear recovend froen those licensees who benent
la its Final Rule, however, the Commierion reactor programs et nonproot educational linmeasureW ban h mtm h

"scased an o$ortunity to consider seriously institut>ons is thus apparent fran the distinguished eng and rmerd
the clamic ' externalized benents' a gument" Commissk n's statements and from the many counrnunity at w neuoe's universiues, and
proposed by the court.e Whue Petinor vs cornments submitted in support of the *See who,in the Commission's discnoon,
beheve that the Comrrussion should have cnntseted exempuon e a fairly, equitably, and practically make
deaded to continue the esemption et issue
and should ben based its decision on the 17 Econoc* Nory Supports the Nonprofa mch payments.
court's dwcussion and on the many Educational Exemption V. The Proposed Annuo! Tees Threaten
cornments svpporting the exetnption, they N Commtssson's long standing Sersous frijury so Uninrsity NucJear
seek in tbts pecuon to provide the exempuon far noopecSt educatioon) lecilities Preg m me
Commission with addmonal information 6s wbolly czmsistent with *artemahmod Not only is it ocxmomically inef5cient toabout the considerable externaltzed beneBts benents" ecooornac theory. As levy annual fees on unf rersity researchof nudear reactor programs et nonproSt Commissioners Remici and DePlanque reactors,it also places an undue Enancideducational instatutwas. explained in their opinion,*educocon,ILke

burden on cuclear adence educeuon and
E Nuclear Asoctors at Nonpro i ned na,l defense, land) the administrauco of hou MU nuclemoward vud W
Educobonelhttitutions Pros Signifkr at
Benefits to the Commercsol Nuclect Indur iy pensabl la sodety industry and the general public alikaw b
and the Ger eelPubhe not lust to purchasers." Final Rule,54 FR si situauon et Cornell le LUuetmtive W these

38675. Indead, the " exceptionally large" posantial probleme.n Cornen uses two
(Jniverstuen, including the Petitioners, benents of nuclear reactor programs et roectors for teaching and rewardL The larger,train scientists and enginwrs who enter the unive sities an recounted in section IU above e 500 kilowett TRIGA, La used emt

ccxumertta) nudeer industrv and Wimeet and in tbe many comments rubmitted to the frequently. A staff of fourHwo engineers indreipistory agencles such as the NRC ttselt.
Commlttion during its rulemaking processe two lab technicans--maintains the reactors.Distantruished faculty, many of whom have Prom ground. breaking discovers to vital b annual opersting budget runs

worked in the Seld rince m infancy, instrud core data, univanity nudear research is
opproximately $230,000.n The pmposedthe students in basic resaarch and new openly published and freely debated to
NRC annual fee for Ccroell's reactors--

$$ ; j[gy 3124,200-thus represents over half of the*Co ese d nts w Id I e ,

to a o t fB enc d saf of e fed at is the soleu can d et nooudeer industry * incremental cost. Latter from Alfred E. Kahn sourcs of grant monia supporting Cornell e
Nuclear engneering prqp ams, which can

thnve only by including hande-on 14boratory to Shtr.iey K. Egan Ouly 15,19931("Kahn
nuclear science and engineering programs,

smdy at a wcrking reactor, assist the w ) et 1. As Commissioners Remick and and federal research dollan comprwe nearly

D..to supply the neczesary amount ofePlanque reasoned, the free market may fell half of the nuclear edence and engineertn6certmercial nudear industry direct]y through
department's ennual resserch budget. Thepure and applied science Cornell

reenart.hers. lar esemple. beve analyrnd the education" and other public goods because Department of Energy not only contributes
behavior of reactors under seven occident

g taryen" or students lack information substantial grant monies but also donates all
medit2ons 11aivertties cont-ibute to the suftenent to set the "right prica" or arr of the fuel for the readers. Cornell nuclear

unable to pey that prics. Final Rule,58 FR{]r or try g
at 36675. The inefLciency of chargi for

,eh CerdmW ha elso wed ha %N " Pf 8t80 ***C 85moderators, end other components of power to the famre tinpon hamse and inspecaton k
""' 'N ""8' education thus supports what acted establisbed under esthartry of the Independent

Univees;ty researchen also use reactors t econornist Alfred Kahn cells "the strong and OfBces Appropriation Act ("OAA"), on moepm61
develo new apphcations of nucarar ubM MM cm for @ WmW Im See Fbal Rh A m
techno ogy in Eelds ee varied as ciedicine. hoancing of pun researth." Kahn letter at 1. see66, to CFR 1741 tlaM4)(19e3)(exempting

geoke archaeology, food scients. and Kahn explains that it would be " futile for 20"P'*0' *d*c8***31"" 8"" I'"
Because these ime my wu"h h mm m" O^^

'""*k

charging potential users ver the cost by
unJventties to try to reco nepumnstexties These new resurch findings in turn

for resewth and (6cular reactor tecilmes, their precame ime onprovide opportunlues for pra6 table, U ad en dvesmos is dGhg edacation, es well as socially and estimata. The economic and pubhc pobey
By operating nuclear reactors, educational ntionales fa exampung odega and untmme e

instrut ons assist indust y and governinent e FT 1991 and 1pt: Proposed Rule tmplernenting trtrrn NRC annual fees apph with equal forcs to
to other frapertant wavs. They provide a 6 U.S. Court al Appais Decision and Revissoe of OAA ines, however

Fu lea. m Fm W.PY NM to Semdear ReeM@ Um, and Fdadeaurce of respected, informed, and
independent opinion on the bene $ts and zum Near Wory Conn na Fundag a Pmmoon tamate-m stadd u

211993)(" Proposed Ade")(cmuons orn L Rebet A.
burdens of nudest technolce for e sooet7
addressing its imphcations. Students and

e See also descriptions of Potttmers' oveteer isThe reactors ere emed prtroertly by three
reacscr prograins anached m Eahlbit B. eudent sewnce and enginewing facuhy andmrinben of the pubhc who tour the e3,cuse the Ar,ed-Senalcourt saw no approzamately twelve gradeeie studenis per year.

educational reactor faciht.es gain insight into exgJanabon of chas beactunart externahmed with addibonal ILmited use by as many as ten
the varied uses of nuclear technology and tenehu should be measured by, tt is unciar what lacuhy and Rheen greduate pudesta trora fiende
corne to appreoste the contrtbution of the court meant by "excsWon Dy large." A#ad. such as geology, demetry, taxh and
nudear industrme to the quallry of their S,gn!.?. 964 P.2d at ist. Pertherrnare,it is archaeology. Underynduto tenduft3 endb,e, procnony impo.we io quaiify ihe oona%eone den-est=. pec ioA and ie6 ental uns

The Cornsnission itself " " " I 'U' *"d "I " * ''I'*"" #"# ' ",,,,,% gm .bst eck.nowledged P'orvns enam"e c=mee"1 ==>eda enden H A tm study chaired by Dr. Marne R Vah
--

energy 'IMs peuhoct, togsber with the mesy bund ther of the 37 matversary roecsore thee
comrnents autrnJned by educaricent hcenaeos. does opermitas. t8 locurved anneal costs below 36SAcc.

* Dihnn
%e,s vwwe of C,ominwore Rormaci and howowr luutrete the extent and wartery of euca Lann trarn Marcus n vah and sdward K Kinansn n.me. . n .nem - . sa,n.eu Cmdy n. tml em .

'
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*T maarchas ac=in smnu from b mue al n nw r.ducofaoaar nempcion neposer- .Manherts. Cotiseer y c - -

A
d , Science Faandation es well" 9 m m

h PhWeMey ends 7)senen of"'" .9paha Maryotik, ~ ~ ? S ? 'l " ''
,

If the Canaission ahandam the . . . >SupportforJdeceena w a : -'"
.

educatioeal exemption. Cornll will be
g forced to seek increased federal grants to CWho s% cant bed'ME by * Assistant Prowet. Mo'n'honon Col $ge.'4513 ' -Monhounddep% h NY 3ML -b m3ew In from unlarspearch ,"

accorn hsh goe ofthi ' * *
Omnibus Remnciliation Act. Pubhc Law No' usetts lastitute of Todisology.

101-604.104 Stat.1388,(1990), the ed wie *@t hw Ce rye H. Dummar. ,

Commissaan s action wi : merely ablfi metors are a bergain' not a tmrden. E'ector.Of8CeofS onsoredProgranis.PCommd he hisWicall MossochusettsInstituteof7echnology 77
'

[ *
been the only ,ted as-ay licanoces asked to absorb usens A n corn 6130-

a saf.+. mi . tr.nsfer a uds em o PPmeni educano r- , -

one agency to anothet falls to locrosse lederal he 87.1 milhon La fiscal year 1993 costs Sy: '

revenueJ' florido Power & light Co. v. associated with bcensing nenpro6t
Weth Carolina State University.

.

Unfred Saotes. H6 F.2d 765. 771 (D.C CLt. educational reactors. If divided equall5 Dr. larry Montelth.

*-

% 881
if Cornell attempted to recoup the NRC foes among the 100 commercial power reactors

through general tuition increases rather than now in operation, amounts to only $65.000 Chancellor. North Carolino Ssote Uniwrsity,

through grunts, all students, many of whorn
per commercial reactor and odds a mero 2% A NollodayHall. Boz 7001.Raleigh NC
to the proposed sverage fee for cornmercial 27695 7001*

receive extensive finan;ial aid from thei

government and pnv e funds, would be reectors. See Proposed Rule. Se FR at 21674. B'T
forced to subsiQe a .elatively small h costs borne by power roector licensees Reed College.

department at tb university. Alternatinly, a could, in the Commission's discretion, be Steven Koblik. '

decreased somewhat by spreedmg them
--

major increase in laboratory fees im on equitably among all czmmercsel lumnaeos.. Pmident. Deed College. 3203 Southeast
nuclear science and engineenng ents
alone would place the program utterly That federd oowcas dnedy su port Woodstock Blvd.. Portland.OM 97201

beyond their financial reach Cost increases extensive nuclear research and e ucation at IF
of such snagnitude would make any both private and public Institutions speaks to Unnwrsity of Rhode Island,
institution's nurlear pro 6rarn a pnme target the utionalitnportance of this discipline. W i'I W o-
i r ehminatin b Commission's traditional exernption for Assistant LogoICounsel.Corforti

since the Commission's Final Rule seeks to nonprofit educational facilities reflects a
collect annual chargtes for fiscal year 1991 it history of federal support for higher

Administror;on Bldg.. Office of the General
Counsel. Uniwtssty ofRhodelsland,

also thnatens to disrupt university budgets' education reflected in uninrsitaes' nonprofit Kin $ston. R102 sat.
tax status and exemplirsd by the Morrill Act. Bbr is es se the which first wtabhshed land-grant colleges

significant lag time required for approval of such as many of the Petitionen. The efforts The incard of Trumees of he University of
filinois,

gant proposals. It may take as long es two of Congms and the NRC to reduce the
years for universities to learn whether federal budget deficit are praiseworthy, but Donald A Henas,

monies necessary to cover the maior expense only if this effort encourages growth by Associate Uniwrsity f:ounsel. Uniwrsity of
of NRC fees will even be available. This stnngthm,ng the naus s leg standmg llhnois. Suite 258. Herey Admmistrorson
financial stms comes as a shock to the supenonty in science and technology, in the Bldg. 506 South WrigtStreet.Ui6cno.Il
educanonal community in the wake of the long term, the loss of the Commission's g*
Commission's vigorous argument supporting educational eternption will hinder the 'B' __ #

Jthe exemption in us Proposed Rule 3s
advancement of nuclear science. the nuclear The Curators of the University of Missouri.Although the Commission proposes to industry, the NRC itself. and the national .Phillip ). Hoskins,alleviate the financial burden on colleges and intereet.

universitees by considenng individual Counsel. Uniersity ofMissouri System. 227
requests for exemption from annual fees and g gy,,, Untersity Hall. Columbio. MO 65221.
for installment payments. these suggestions For the foregoing rt asons. Petitioners BT

-
provide small consolation. Installment request that the Commission reconsider its Universary of New Mexico.
payment plans fail to addms the real

Fmal Rule and reinstate its annual Ise Charles R Estes. lt,'

problem confronting universitm-how to exemption for nonprofit educational
pay for such annual fees at all. Furthermon. tastitutions. Uniwnsty Counsel. UniersityofNew
any attempt by the Commission to examine Mexico.150 Scholes Holl. Albuquerque. NM
numerous individual exemption requests Respectfully submitted. 8 231.

could consume more NRC edministrative 0' 'By.7
resources than a blanket educational Cornell University, .NU'h W M m
exemption. He sheer number of universities Shirley K. Egan. Roben Ciddings.* -

joining in this petition underscores this
CDncern. Associate Counsel. Cornell Uniwesitv. 500 Attomy. ne UniwnHyof Texas Sptem.

DoyHall. ithoco. NY 14853-2601. ' 2 2 %est eventhStnet. Austin.TX78702.
HGrants inrn the Atomic Ene gy Commission By:

and the Nations! Scienca Foundahon nrst enobied Counsel for Cornell University. University of Utah,
Cornell to ebuno tu two reactors. See Devid D.
Clark. The &cker frontser Comel!s Pmsrom of

Joseph C Bell. Mehsse R. Jones. Williams T. Evans.
..

Sasse and Apphed Reseanh. Cornen Eng g q. Hogan & Hortson.555 Thineenth Stnet.NW~ # *" ## 'U'*^ A"#'"'Y5prtng 1es2.at s. WashinE'*n* DC20004-1209- O'"38 South State Street. Sal'$ D*"' #
## "

F1.s See Fmal Rule Sa FR et 38673, Proposed Rule. By: UT8412 J.
t Lake City.

54 F1t at tisse (-The C.ammission proposes to
continue to exempt these (nonpront educational) Kansas State Univenity.

bcensees imm fees for FYs te91.1992 and te93. Jennifer Kassebeum. Service may be made uPm

continues to beheve that 'educatnonal reeearch
A ssistont Uniwrsity Attorney, Konses State Joseph C Bell Melisse R. Jones,se te has kr many years in the past * * * (and)

provides an important benent to the nuclear Uniersity. I21 Anerson Hall.Monhotton.KS Hogon & Hartson. sss Thirteenth Street. NW..
industry and the pubhc er large and should not be 66506-0223. Wo shington. DC 2000+-1109. Counselfor

Cornell UnNdiscourageC"l(cnations onutted). By-
Deted; July 3't.1993.
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produced. It can be made eve [lable nom and I base nothing to odd to your statsenent.a Enhade 1
mon widely et aero tomroestal can The eacept a pu out that mmary in the form~

- *

July 15.1993. means that it is teef6cient to cb erge people of a flat che.3 on busines benefbennes is
y y, St ,y g, g kr s u sle A superia to a specinc charge by the

,

Assocwte Umuersity Couneef. 500 Day Hall, That fact. takes tagother with the dificuhy Univenity lor pertacular pieces of
Cornett Desswssty, fthace, NY 4851

I Deer m Eyst Your draft of a possible *f *e Pmduwr of pun kwwW knowledge.

subsoission toIbo NRC ceptume most of the ePPropristing the br nefits of k la chorges to J urge you to consider esponding the
ential usere- because thoes benefits are argument afi htly eloeg these lines, mainlyargument that I and, I as sure, the Caroeit frgely un letable-together make the because I think I can eseum you that anyone

8

Court had is mind.
.

nem is ame observation you make, atmnse endvareetly scagntsed caos ter who ralens the poeniW coneadoration of
bowever, ther I think can usefully be Public financi of pure resserdi. The wwnalities will be acepovo a such an
expended, se,t it is an argument that erryone Univen6s icy, which you do mewily apension 2 asnbreos the W of pubhc

efDP asiar.of conducting research ori 4 gh wo-haihar with the htereture on rirternalines
would quicity appreciate. It has do with the Pmprietary besia is Aw : you c-urty g,ve takam b liberty of cuirrecting e Irw
e ost benehm of the non-propneta pure imply but do not,I think, stress y- g ,,, ,, g g ,, g
research to which you allude, and o the sociall, highly desireble. and it wou d be raising one w two miow spacinc quutione.
assacuted predice of not ing possible both futile for univenities to try to recomer Pimase cell on ese if you thlak I con be of

the cost by charl n8 Potential usere andiuwn for === to the know that 6
pmduces. socially and economically undesirable for any addHional assistanca.

Pum knowiedge is the archetyps! "public them to do so. With bort reperde,

good,"in scamomic terms, the essential This does not anrwer the question of who sincemly,

charactenstsc of which is that.occa obould pey the charges in question; on this Alfred Kab.

DOftB/T A--NUCLEAR REACTOR BUDGET ., USE, AND FEDERAL. FLTOING AT PETmONER INSTITUTIONS

[ No. persons usato reemor PercenteGe of dept. budgetArraml thacear
trm ==t tiusig- nuel teos (tecadtyAgract studentaturider- trom teceral sources (per-

et ( ) grestantes) cont}93g,,3)

Corrwe Urev . * 240,00r. 124,200 3Ftt?G E2.

Karsas Steen Urev 134.482 82.100 4Fn M 00 87.
Marnerten Cunege 15,000 82.100 3F/20G300 Not Amened.s

| MIT ___
e 1,270,000 82.100 3SF/88G530 83

N Camene Slese Unw 436,000 82.100 0F/60G57U 25.
i Reed Couage _ 40.000 82,100 WWGn30 31

Orn "knosMrtier 1 e 200,000 124,200 4F/14G 75.'

Uruv M$s<nokRocaa 106,360 82,100 SF/12G300 Not AveteWo.
Urvv. New hm 27,000 62.100 SF42G/260 80.
Unry. Rhot1P tenend 533.769 82,100 22F/12G 85,

I unrv. TexasAs'in __

267,183 82,100 4F/110 100._

! Urev Utan 50.000 82.100 0F/15Gr7U 48. -- '

iCor* ring! Egure tot the two reacsors at ComeE
* Face operates et a oeict of $650.000.
s Cor'oned 6gure for the two reactors at lirinous-Urbane,
d Data hare tie Rose car pua reactor onry
alosal 19B2 teceral gnants for the Departmart eq =aad $40,000,

f

Ethibei 8 erudied by determining reeldun oflabeled National Transporte' ion Safety Board. Within

Nuclear Reacsor Programs at Peutioner ous on treated spedmene. Nuclear methods the Univenity, the reactor le used mostly by

insutuuow of characterization for trece elements have chemistry erudents, followed by nudear
been a key to roechring rnany meterials engineenng studenta. Research is conducted

Comell Urewerstry quehty issues for silicon semiconductor in a wide range of Belde incl %ng geology,
in its 30 years 9f operstwr the Cornet! device febrication. biology, animal sciencat extiles, and grain

| TRICA has been used extensively in Cornell has the only cold neutron beam sciences.
undergraduase end g eduste courses and program et a university reactor in the United g gIe5'
research by son speciehets in one prorc1. States.
neutron-induced ev , <rephy is used to Additional nuclear methods that will The college's teochir4 and research reactor -
map ee locanon of susat.ed pigments to shortly come into use et Cornellinclude program is pnvete end primanly
revealimag-e in the successive layers prompt gamma.rsy neutron activation undergraduate. It is very small but
painted by artists as e painting evolves frorn . enalysis and neutron depth profiling bened economically run. As the only tasching and
prehmmary sketch to rmal version. This non- on monoenergetic convenion electmns r mrch toector in the metropchtan New
dev.ructivt technique ellow: the art histonan produced by. neutron reactions as well as the cit aree available to eduational
to infer the artist's developmg intenuons. in famihar rsethod based on alpha p.cticle or r 4tutiona,it provides a signi$ cant resource
another, neuemn redmg sphy is used to study proton production. for the area. Three to four eres institutions of
the distntention of water between soils and higher learnin6 regularly use it for teaching

Konsos Stole Uniwryffy and researth. Colleges such as New Yorkthe rocu ofIremg plants. Neutron activetion
snelysis is widely used in archaeology to The program et Yariaan State le valueW to Maritime College would otherwise have no
charactense elemental compositions of institutions without research and teoclung access to such a facility. la addition,

|
articles ruci es portery shards and obsidian roectors. The school's reactor, under the hundreds of ares high school and middle

I and metallic artifacts. Sufficaent differences Department of Energy Paector Sharing school students enjoy tours and *

in elemental composition among clay sources program, is used by 13 different institutions, demonstrations et the roector each year se'

distinguisb luce! wares imm imported ones. Including Stanford, touisiane Stste, the part of their science curriculum. The school
The e&ctivemen of detargents has been University of Southern California, and b distrid in which the college is located has

!
l
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e !.$ b highest pmportaon of minority cudsets it) Synergistar Effec 0 on Cortson 1.bnhors water content.This wwk has applicauce inE., E of any community school distnct in New , ^ Prorcr to seeses synergistic e5ects of both both the oil well cx re logging industry and'*A York Oty, and among the highest in the neutron exposure and 6on h=nh=Manent to in the waste disposal area In a third proiset.F T1 nauon, carbo luniters in fusion reactors b. -fulls of differen* materials are activoted to
... Massachusetts institute of Techno}ogy *EfNajn

|et n Lue
mp on,( nel s tag*4 A large research prog'arn is carried on et many quantitative analysis needs su as m

! the MTT Research Center. In Nuclear environmental monitoring forensic and wM NPect e impuritim est may be
*

Engineering then are studies in (1) Dose criminal work. certi6 cation of material Pment. A recent doctors! resserch pro)ect-

Reduction in which presrurized loops that purity, renseth tagging for study of marine e== mined the role of fuzzy logic controllers
stimulete both PWR and BWR environments larval dispanion. analysis of mercury in Esh in nudear reactor mntrol Tbs conclusion. , ,

hm been mostructed and opented irHhe tissue, analysis of fossil power plant was that fuzzy logic contmtlers appear to be
con of the reactor for b purpose of reservoirs for selenium, and industrial ~ foulble and useful when applied to rodidenufying coolant chermstnes that will tagging; and (4) Neutmn Depth Profilutg positioning and timing.
minirnian mrmion:(2) ferudsorion Assisted Pmpect consisting of characterization studies
Stress Corrosion Opetmg to invest gate the of borosilicate glass Elms on sihmn wafers. Unhenh ofRhode Jalond
formation and growth of crucis in reector
structural alloys. (3) testmg the e fficacy of in- Reed Co;;'8' Rhode Island Nudear Science Center has a

mre sensors. known as the SENSOR Pro ect. Reed College is b only educational long history of conducting environmental
involving tn< ore sensors that detect changes institution in b United States to operate a eseearch. The Uninnity of Rhode Island

,

in electro chemical potenbal (ECPl and the reactor without a graduate or engineering Creduste School of OceanogreP y uses theb
effect of water chenustry additives on the Propam. Although under the Chemistry f*ectDr to perform neutron actlWtion analysis
halung of crack growth, and (4) Digne; Department, the roector is used by sta faculty on environmental samples collected from
Control to develop and axpenmentally verify for classes in physics. natural science, and art locations all over the globe. Important
e genenc methcwfology for the closed loop history, as well as chemistry. Undergraduate ruoarch discovenes in acid rain, geology,
digatal ccetml of neutnnic power. care and faculty research involves about 5 . and environmental pollution have been
ternperature, and other plant parameters. In students each year. however. Ln the last 2

achieved over the years because of b
over e decade of work. results haw included approximately 20 faculty mornben
demonstration of signal vslidation, th, m 11 additional colleges and universities svallability of the reactor. The URJ physics

e i fw department conducts extensive neutrondevelopment of a supervisory contmller
Qaed scattering experiments et the reactor and

*

P ysics. environmental scie , forensic usually has wveral post doctual rmarthershcontm er c a l fo e
opumal trapectory-tracking of reactor power * 6cience and art history. Each year as many as at the facility on a full time basis. As the only
b on hne remofigurauon of control laws. 20 bigh school students use the facility for nuclear facility in b state. RINSC provides
automated power tocreases from subcritical, classes and remarch. A non credit, semester e signLAcant number of tours to students imm
and the use of vanous forms of feedback. serninar wnee ,on "reector, rudieuon and the high schools and universities.The positive
Parallels between control strateg;es for environment is o!!md to the puhuc- - uses of nuclear technology in environmental
reactors charactenud by snaual dynamics Between 30 and 50 pie ettend it each

and materials research can be observed on a
and control of multi-modular reactors have year, two-thirds of am not amated with

fLnt hand basia.
also been studied. Rwd Mege.

Space Science also bene 5ts from th's Uniwrstry of Dhnoss-Urbano UnimWfTaxos.

Research Center with studies to determine
the feasibility oflow temperatun annealms . The University ofIllinois Nuclear Reactor _Research cunently under way et the

of radisuon. induced defects in electronic Laboratory is a two reactor facility, using the Nuclear Engineering Teoching' Lab ladudes
Advanced TRIGA and LOPRA reactors. b (1) Texas Cold Neutron Souns Project forcomponents tuch as will be used on a

spacecraft for interplanetary missions of Neutron Activadon Analysis,matenals the development of a neutron source with
several yean duration, and an upcoming damage studies and nuclear pumped laser low neutmo energies for researth in prompt

research are the research foci of the facility. gamma activation and scatterirg;(2) Neutron
d) to to

rm enegy
in addiuon to its teaching goals. Depth Profiling Project for the measurernent

Neutmo acuvation analysis and track-etch Uniwnity ofMissour>Rollo of baron and other (n.a) reactions to
techniques are being used in Earth Sciences The pnmary uses of the reactor at the Rolla determine depth c ocentrsuons in various
to investigate fundamental questions about campus of the University of Missouri are materials such as glass and silicon;(3)

-

the earth imm meteorite composition, leva education and training of graduate and Neutron Coptm TherapyProper for
charscteristics, and crsch growth in granitt underg nduate students and nudear related measurements of the dose to band phantoms
rock to continental dnfL Neutmo acuvation research. The roector is used mostly by fmm 6 neutron activetion of gadolinium;is also being used to study the movements students from the fields of nuclear 14) various Neutron Actl ution Projects inand trace the ongtns of atmospheric engineering, chemistry, life science, and support of investigators. Induding it.vitationpollutants. physics. In addition et: cut 540 students and

of biolo5 cal fluids geological samples, andi
North Carohno State Uninnity instructon fmm other insututions use the

Since 1973 the university's reactor has nector through the University Raactor oders; and (5) D ptal Beoctor ControI Project
Sharing @ f r the development of an artificial

been used to support "Research Reactor intelligence software tool to pmvide software
Training" for local utilities' training of Uninnity of New Mexico functional diversity.
licensed reactor operators. Newly evallable in Four research projects have been carried
1990 are training programs for individuals in out using b ACN-201M reactor over the y,j,j,7 of py,3
the industrial cornmutury, such as engineers. past seven years. One of 6 major research The prograrn at b University of Utah is
supervisors. and ma2ntenance penonnel, to proyects involves meerurement of basic multidisciplinary in nature, ellowingstrengthen their understandmg of how a physics parameters in a highly thermal researchers in a variety of Belds to dhscover
power reactor operates Representative of b rystem. No other thermal racility rystem has the potential of reactor use. The reactor isresearch uses of the univenity's nector are the flexibility and low intrinsic source
the (tilnodsotion of Reactor Vessel Steels stnngth requind for this research. This used mostly by nuclear engineers

Proret for long term irradiadoc performed in feature is unique to b universt facilities. mechanical ecgineen, chemical egineers'
specially designed baskets in b reactor, a A second proinct is e sma!! samp e reactivity and electmnic engh
proyect seeking a better understanding of measurement technique that is being applied (FR Doc. 93-23836 Filed 9-28 93; 8,45 ami1
deg edation of 6 physical properties of steel to geologic samples to determine their a cong 7,,,,,,,in the reactor vessels et nudear power plants; thermal neutron cross sections and relative
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NUCLEAR REGULATORY COMMISSION

10 CFR Part 171

RIN 3150-AE83

Restoration of the Generic Exemption From

Annual Fees for Nonprofit Educational Institutions

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: On September 29, 1993 (58 FR 50859), the Nuclear

Regulatory Commission ("MRC" or " Commission") published a

proposed rule granting a petition for rulemaking submitted by a
number of' colleges and universities possessing NRC licenses. The

petition _ requested that the NRC reinstate the exemption from

annual fees previously given nonprofit educational licensees.

The proposed rule requested public comment solely on that issue.

The exemption had been eliminated in a final rule published in
the Federal Register on Juy 20, 1993. After careful

. consideration, the Commission has decided to reinstate the annual

fee exemption for nonprofit educational institutions.

EFFECTIVE ~DATE:- (30 days after publication in the Federal

Register)

. .



. .-.-- . . .- - . _ . ~ . . _ . - . _ _ _ . - _ _

-2-

FOR FURTHER INFORMATION CONTACT: " L. Michael Rafky, Office of

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I. Background.

II. Respenses to comments.

III. Final action - changes included in final rule.

IV. Section-by-section analysis.

V. Environmental impact: categorical exclusion.

VI. Paperwork reduction act statement.

VII. Regulatory analysis.

VIII. Regulatory flexibility analysis.

IX. Backfit analysis. >

I. Background

Soon after publishing its final rule establishing the-NRC's

FY 1993 fee schedules (58 FR 38666; July 20, 1993), which

included for the first time annual. fees for'previously exempt

2nonprofit educational institutions , the Commission received a'

petition tor reconsideration of that rule. The petition, filed

by a number of colleges and universities affected by the policy

1The NRC's elimination of the exemption was prompted in part
by a court decision questioning the exemption's lawfulness.
Allied-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).

._
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citange , requested thst the NRC reconsider its decision to charge

annual fees to such institutions. The petition asserted that the

externalized benefits and public good resulting from use of

university research reactors in various fields of education would

be lost if these fees were imposed upon college and university

licensees. (See Petition for Reconsideration of Final Rule (July

30, 1993) (appended to the Proposed Rule for the Restoration of

the Annual Fee Exemption to Nonprofit Educational Institutions,

58 FR 50859; September 29, 1993.)) The petition pointed to

research in such fields as nuclear safety, medicine, archaeology,

food science and textiles, education of the public in nuclear

matters, and to various benefits of education.

The petition relied upon a letter from economist Alfred Kahn

to counsel for Cornell University, a petition signatory. The

Kahn letter referred to " pure knowledge," especially

nonproprietary university research made accessible to the public

free of charge, as "the archetypical 'public good,' in economic

terms, the essential characteristic of which is that, once

produced, it can be made available more and more widely at zero

economic Cost."

While considering whether to grant the petition for

reconsideration, or in the alternative to grant some nonprofit

educational institutions individual "public interest" exemptions

from the new annual fees, the NRC sent staff members to a number

of colleges and universities to learn more about the use of

nuclear materials in educational programs and the benefits that

|

______ _________ ___________- _-
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resulted from those materials' use. The Commission concluded, on

the basis of these visits and the arguments made in the petition j

for reconsideration, that it should propose to retract the new

annual fees ($62,100 per research reactor license; lesser amounts

for each materials license). Accordingly, on September 29, 1993

(58 FR 50859), the Commission published in the Federal Register a l

notice granting the petition and proposing to restore the annual

fee exemption for nonprofit educational institutions.

The Commission received over 200 comments on the proposed

rule, with the vast majority in favor of restoring the annual fee
|

exemption. (This number includes comments on the educational

exemption provided to the commission in response to its

Congressionally-mandated study of overall agency fee policy, see

58 FR 21116; April 14, 1993). After careful review of the

comments, and after studying the views of a professional
l

economist engaged to assist in analyzing the comments (see note 2 !

infra), the Commission has decided to make final its proposed

reinstatement of the exemption from annual fees for nonprofit

educational institutions.

As the Commission made clear in the proposed rule, it will

not charge other licenseeq retroactively for the monetary

shortfall produced by the Commission's change in policy on the

educational exemption. Therefore, for FY 1993 no licensees will

be charged additional fees.to compensate for the restored

exemption. In addition, because the educational exemption is

being restored for FYs 1991-92, there will be no refunds to power

- _ _ _ _ _ _ - _ _ _ _ _ _ _ - _ - _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _
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reactor licensees who paid increased annual fees in those years

due to the exemption of nonprofit educational institutions (a

point also detailed in the proposed rulo).

II. Responses to Comments

Although the comment period expired on October 29, 1993, the

NRC reviewed all comments received prior to November 13, 1993.

The Commission received over 200 comments in response to the

proposed rule. Copies of all comment letters received are

available for inspection in the NRC Public Document Room ("PDR"),

2120 L Street, NW (Lower Level), Washington, D.C. 20555.

1. Comment. Most commenters were educational institutions,

who argued that their educational and research activities with

licensed nuclear materials will have to be severely curtailed or

halted altogether if the annual fee exemption is not restored.

They claimed that the annual fees would, in many cases, entirely

subsume the budget for operation of the essearch reactor or use

of nuclear material. Many commente;s also stated that there was

no possibility of obtaining more money fer their operating

budgets, and that the inevitable result of annual fees would

therefore be an across-the-board reduction in nuclear-related

studies.

Response. The Commission is aware of the effect annual fees

could have on nonprofit educational institutions, not only from

their comments but also from its own site visits. The Commission

- - ______-__- ________________-___ __-___ - ____ - ______________________________ - ___________-_____________ - _ _ -
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believes that much of the work done by these institutions with

nuclear '3:rtarials, in both nuclear and non-nuclear fields of

study, is extremely valuable and should not be impeded or halted

due to the new annual fees. Further, for reasons discussed

later, subsidies for such activities are both necessary and

desirable.

2. Comment. A number of comments received from nonprofit

educational institutions stated that their work produced

externall:ed benefits to society, in the words used in the D.C.

Circuit's Allied-Signal decision, "not captured in tuition or

other market prices." Among the benefics cited were research in

fields such as nuclear safety, noutron activation analysis,

neutron radiography, archaeology, art history and biology. Much

of this research, some commenters claimed, was basic research

done to advance science, not for profit or commercial use

(although such an outcome might occur). One commenter noted that

it does not accept research grants and contracts without making

them public, and publishes virtually all its findings. The

commenters asserted that this research, if halted due to new

feer, would not likely be duplicated or replaced by the private

sector.

Response. The Commission agrees with commenters that much

of the work done with nuclear materials in academia, if halted,

would simply not be continued in the private sector. In

particular, the Commission was impressed by the arguments made

regarding basic research. The Commission believes that such

|
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research, done in the spirit of academic inquiry, is an integral

part of the programs run by educational institutions with NRC

licenses.

The commission agrees with commentars' arguments that

educational institutions' commitment to basic research is largely
unique, as it is not driven by the need to develop commercial
uses. While there is undoubtedly much' basic research performed

outside educational institutions, the Commission does not believe

that it is an adequate substitute for academic research.

In the Commission's view, a major benefit resulting from

educational institutions' use of nuclear reactors and materials
is the production of new knowledge through research, which the

Commission would term a "public good," as defined in economic
theory.2 Two characteristics of a public good like pure

knowledge are-its nondepletability and nonexcludability. That

is, one person's acquisition of knowledge does not reCuce the
| amount available to others; further, it-is not efficient - and

often is impossible, as a practical matter - to prevent others
1

L from acquiring it. These characteristics make it difficult to
!

j recoup the costs of producing pure knowledge. Bec3use the value

of a public good may be very great, but the costs of producing it
impossible to recapture, it may be necessary to subsidize that

Srhe Commission's analysis of this concept was aided by a
memorandum prepared by an NRC consultant on the issues of

| external benefits and public goods. The memorandum has been
| placed in the NRC PDR and may be examined by any interested
i member of the public. Egg Memorandum to NRC Staff from Stephen

J.K. Walters, Professor of Economics, Loyola College (Md.), dated.
January 4, 1994.

|

i

|

- . - .
.- -



_ _ .

.

-8-

good's production for production to occur at all. In thep ,_
T

Commission's view, that is true of the pure knowledge produced by

nunprofit educational institutions, and the Commission has

therefore decided to exempt them from fees.

Restoring the educational exemption will have additional

beneficial consequences. Colleges and universities not only

produce research results and pure knowledge (what we have termed

"public goods"), but also other benefits of great value to both

the nuclear commun.ty and society as a wholo. For instance, many

of the students trained on research reactors will likely become

the next generation of nuclear reactor operators and engineers.

The knowledge they gain from their education in these fields will

allow them to operate reactors and other nuclear facilities

safely and effectively. Knowledge attained through education

will also be of value to those companies or Government agencies,

including the armed forces, who hire these students to perform

nuclear-related work, which often cannot be done without

extensive education in the area.

3. Comment. A number of commenters argued, for a variety

of reasons, that the educational exemption should not be

restored. Some commenters stated that each licensee should pay

its fair share. Others believed that for-profit entities benefit

the public as well and should not be penalized because they

generate profits. Certain nonprofit commenters and medical

licensees argued that if the exemption were retained, it should

be expanded to include nonprofit institutions and medical

1

_ _ _ _ _ _ _ _ - _ - - - - - . . . . . . . . . .
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licensees that are not now exempted from tees. A few commenters

stated that in certain fields of study, schools and university

hospitals compete with private research laboratories and

nonprofit hospitals, respectively, and thus would receive an

unfair subsidy from an annual fee exemption. O r, commenter went

on to argue that such a subsidy amounted to an u;. lawful promotion

of atomic energy by the NRC. Another commenter requested that

the proposed rule be changed to exempt it from the annual fee,

noting that it was the only Federally-owned research reactor not-

so exempted, due to the level of its power output.

A number of other commenters supported restoration of the

educational exemption, but believed it should be funded in a

different manner. The two alternatives most popular with

commer.ters were funding the exemption out of general revenues,

which would mean removing it from the fee base, or funding it via

a surcharge on all licensees, not just power reactor licensees.

Those commenters favoring removal of th; educational exemption

| from the fee base acknowledged that such an outcome would require

Congressional legislation.

Response. After deliberating over whether the educational

| exemption should be restored, the Commission believes the wisest

policy decision is to exempt nonprofit educational licensees once

again. Since the Commission published its final rule in July

1993 abolishing the educational exemption, it has devoted al,
!

extraordinary amount of time and attention to the question of

whether to reverse that decision. It has reviewed hundreds of

,

t _ _ __________ _ ____ _ __ _ _ _ .
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letters on the issue,-fielded numerous phone comments.and

inquiries, and sent staff members to study the issue by visiting |

i
college and university licensees. In the Commission's view, the ;

,

| evidence taken as a whole leans strongly in f avor of restoring _|i

| -
. I

j _ that exemption, for the reasons described above: that many i

1'
! educational licensees would be forced to halt their research and i

Ieducational activities due to lack of funds if NRC fee subsidies j

were withdrawn; that those activities would often not be

|
continued in the private sec tor, resulting in a serious loss - of ;

basic research in numerous areas of study; and that the public

good inherent in the production of knowledge made available to

all is worthy of Government support.

The Commission has received anecdotal information from some

commenters indicating that certain nonprofit research

institutions (which do not fall within the definition of
nonprofit educational institution as provided in 10 CFR 171.5)
and Federally-owned research reactors should receive the same

treatment as educatichal institutions.8 However, the Commission

does not believe i+. has sufficient information on which to base a
l
I generin exemptior. for such research institutions and reactors.

Because the proposed rule did not suggest that the educational

exemption be expanded in this way, the Commission received a

8Most Federally-owned research reactors were exempted from
fees by Congress in earlier legislation._ See section 6101(c) (4)_
of OBRA-90, 42 U.S.C. 2214 (c) , - as amended by the Energy Policy
Act of 1992. However, the-reactor in question operates at a
power level greater than that specified in the legislation for
exempt facilities, and therefore does not meet the' definition of
a "research reactor" for purposes of the statutory exemption.

_ _ _ _ _ _ - _ _ _ _ _ - _ _ _ _ _ _ - _ _ _ _ - _ _ - _ _ - - _ - _ - _ - _ _ - _ _ - . _- _ ____ _ __ - ___ _ _ - -__ ____ - , . - _ -.
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smaller number of comments than are needed to make an informed

decision on this issue. For that reason, the current policy of

charging such entities annual and user fees remains in effect.

Those nonprofit research institutions and Federally-owned

research reactors who believe that they qualify for an exemption

from the annual fee based on the public good concept are, of

course, free to request one from the Commission. See 10 CFR

171.11. Depending 03 the outcome of any such requests, the

Commission may need to revisit the question of whether to make

nonprofit rest-arch institutions generically exempt from fees in a

future rulemaking.

The Commission also believes that medical licensees should
,

continue to pay annual fees. This is consistent with past

commission practice. Also, contrary to one commenter's belief,

the Commission does assess fees to nonprofit educational

institutions for licenses authorizing medical treatment using

licensed nuclear materials. The Commission does not believe that

medical licensees are analogous to nonprofit educational-

! institutions. Their function is not pure research and education,

but primarily to provide services to paying customers.

While the Commissio., does not dispute that medicine provides

significant benefits to patients, such treatment is both

depletable and excludable. The benefits of medicine are

therefore a private rather than a public good. By contrast, an

educational institution generally disseminates tne results of its

basic research to all who want it, even going beyond the confines

- - . _ - _ _ _ - - - - _ _ _ . _ - _ _ _ - - _ _ - _ _ _ _ - _ - _ - _ _ - - _ _ _ - - _ _ _ _ _ _ _ _ - _ - - .
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of the unisersity itself, without receiving compensation from any

of those benefitting from that knowledga. The key to nonprofit

educational licensee, singular treatment is not merely that they

provide valuable social beneff tv; rel5m . it is the existence of

certain market f ailure conside? ?t s E M acassed above) that

apply to producers of pure know!54; 3agh basic research, but

not to medical practitioners. The distinction between

educational and medical licensees is addressed at greater length

in the Commission's recent Federal Etaistet notice discussing the

petition filed by the American College of :1uclear Physicians and

the 3ociety of Nuclear Medicine seeking a fee exemption for

medical licensees (to be published contemporaneous 1y with this

final rule).

The Commisslou does not plan to adopt the suggestion of some

commenters that most or all other licensees should contribute

something toward the costs of exempting nonprofit educational

licensees. The agency, in any event, is not recouping these

costs for FY 1993, as it is legally precluded from retroactively

collecting those costs frem licensees. The Commission in its

Energy Policy .Tct-mandated review of fee policy has concluded

that the costs of exempting nonprofit educational institutions

should be excluded from the fee base through legislation

modifying OBRA-90. In its study, the Commission concluded that

if legislation to accomplish this is not enacted, these costs

should continue to be recovered through fees assessed to power

reactor licensees.

!

|

_ _ _ -
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4. Comment. A number of commenters have argued that the

Atomic Energy Act of 1954, as amended ("AEA"), mandates NRC

support of education, and that accordingly the NRC must restore

the educational exemption to conform to that mandate. In this

regard, some commenters made the point that their facilities were

originally funded or provided to them by the AEC or other Federal

agencies.

Response. The Commission acknowledges its longstanding

policy of supporting education, and believes that such support

has been vital to the success of nuclear and nuclear-related

education. That notwithstanding, the commission does not view

its education policy, or the exhortatory language of the AEA, as

mandating that colleges and universities be exempt from NRC fees.

The Commission has decided to restore the fee exemption as a

policy matter, hot a matter of legal compulsion.

5. Commen.. Many educational institutions commented that

it made little sense to charge them annual fees when much of

their nuclear-education funding was derived from Federal agencies

such as the Department of Energy and the National Science

Foundation. Another commenter argued that State agencies were

nonprofit in nature and should be exempted in the same manner as

colleges and univers. tales.

Response. The Commission for reasons discussed above decided

to reinstate the exemption for nonprofit educational

1-~..tutions. The fact that a number of these institutions

received funding from Federal agencies was not a factor in the
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final decision. Thn Commission's decision was based primarily on

who received the benefits of the services rendered, rather than I

)

who funded the underlying activities. I

1The Commission also notes that it charges fees to other |

governmental licensees, including both Federal and State

agencies. (Virtually no Federal agencies are charged user fees

under Part 170 due to a prohibition against such fees in the

Independent Offices Appropriation Act, see 31 U.S.C. 9701.) It

finds no basis for changing its historical policy with respect to
those entities in this rulemaking. This icsue is addressed in
the Commission's Report to Congress on fee policy, cited earlier
in this rulemaking.

6. Comment. Some educational commenters stated that they

should fall under the category of small entities, and asked

whether the definition of "small entity" could be broadened to

include a greater number of institutions than currently fall
within the definition.

Response. The Commission intends to re-examine the size

standards it uses we define small entities within the centext of
compliance with the Regulatory Flexibility Act. The Commission

will conduct this review within the cortext of the proposed

revisions of small business size standards proposed by tt. Small

Business Administration ("SBA") (58 FR 46573; September 2, 1993).
The Commission will not complete its review until the SBA

promulgates a final rule containing the revised size standards.

.

J

, , - - , , ,- -,m,.- - .---_ ___._______._____________._______._____,,,,.____,,.______,___,m _ _ _ . _ _ _ _ _ , , _ _ _ . _ _ _ , , , _ _ , . _ . , _ _ . , _ . , , .--
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Until these activities are completed, it would be premature to

address this comment.

III. Final Action - Changes Included in Final Rule

The Commission has made only one change to its FY 1993 final

rule establishing annual and user fee schedules for that fiscal

year. As it proposed, the Commission has amended 5 171.11 to

exempt nonprofit educational institutions from annual fees. The

new exemption provision is identical to that contained in the FY

199; and 1992 final fee rules. Because the final fee schedule

for FY 1993 has already been issued, the Commission will not be

charging any other licensees for the fees that would have been

paid for FY 1993 by the newly exempt group of licensees. For

that reason, no new fee schedule is being published at this time.

A revised NRC fee schedule incorporating these changes and

billing other licensees for the FY 1994 exemption's costs will be

inc1rded in the FY 1994 proposed fee rule.

Because the Commission has decided in this final rule to

reinstate the annual fee exemption for nonprofit educational

institutions, the NRC will cancel the FY 1993 annual fee invoices

for those licensed activities exempt under this final rule.

Accordingly, refunds will be made to those licensees who paid the

FY 1993 annual fees and are now exempt under this final rule.

; Additionally, no further action will be taken on nonprofit

.. __ _
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educational instituti<>ns' exemption requests, which had been held '

in abeyance pending this final rule,
,

some nonprofit educational inrtitutions filed applications

requesting termination, downgraded, possession-only or combined

licenses to avoid the FY 1993 annual fee. If those applications

are still pending, the licensees should notify the NRC witnin 30
'

calendar days from the effective date of this rule if they wish
to rescind their applications due to the exemption's
reinstatement. Absent such notification, the NRC will proce6s

the applications as filed. There are instances where the NRC has

already completed final action on some of the applications in

question. The affected nonprofit educational institutions are

advised that if they wish to reinstate their previous license

authority, they must file an application to do so with the NRC.

Such applications for reinstatement of previous license authority

are exempted from fees under 10 CFR 170.11(a) (4) as appropriate.

IV. Section-by-Section Analysis

Section 171.11 Exemptions

Paragraph (a) of chis section is amended by adding nonprofit
educational institutions, as defined in $ 171.5, to the list of

those entities exempted from annual fees by the commission. A

discussion of this change in fee policy is found in Sections I

and II of this final rule.
,

.

$

- . - - . - ,- ._.-n.. - - - - -
- n
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V. Enviconmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of

action described in categorical exclusion 10 CFR 51.22 (c) (1) .

Therefore, neither an environmental assessment nor an

environmental impact statement has been prepared for the final

regulation.

#
VI. Paperwork Reduction Act Statement

This final rule contains nu information collection

requirements and, therefore, is not subject to the requirements

of the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).

VII. Regulatory Analysis

With respect to 10 CFR part 171, on November 5, 1990 the

Congress passed Pub. L. No. 101-508, the Omnibus Budget

Reconciliation Act of 1990 (OBRA-90). OBRA-90, as amended, -

requires that for FYs 1991 through 1998 approximately 100 percent

of the NRC's budget authority be recovered through the assessment

of fees. To accomplish this statutory requirement, on July 20,

1993 (58 FR 38666), the NRC, in accordance with 5 171.13,

published in the Federal Reaister the final amount of the FY-1993

annual fees for operating reactor licensees, fuel cycle

licensees, materials licensees, and holders of certificates of

.

y-w.+yg-+ , - , - pyw ,ww.,v- .-m -y.e. - - -- - - - - -
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Compliance, registrations of sealed source and devices and QA

program spprovals, and Government agencies. Consistent with

OBRA-90 and its Conference Committee Report, the Commission has

ensured that -

(1) The annual fees are based on the Commission's FY 1993
budget of $540 million less the amounts collected from Part 170

fees and the funds directly appropriated from the Nuclear Waste

Fund to cover the NRC's high level waste program; j

(2) The annual fees, to the maximum extent practicable, have

a reasonable relationship to the cost of regulatory services
provided by the Commission; and

(3) Annual fees are assessed to those licensees which the

Commission, in its discretion, determines can fairly, equitably'

and practicably contribute to their payment.

Therefore, when developing the annual fees for operating
power reactors, the NRC continues to consider the various reactor

vendors, the types of containment, and the location of those

reactors. The annual fees for fuel cycle licensees, materials

licensees, and holders of certificates, registrations and '

approvals and for licenses issued to Government agencies take-

into account the type of facility or approval and the classes of
the licensees.

10 CFR part 171, which established annual fees for operating

power reactors effective october 20, 1986 (51 FR 33224; September

18, 1986), was challenged and upheld in its entirety in-Florida

. ~ . _ _ - . _ _ - - _._ . . _ , . _ . _ _ _ - _ _
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Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.

1988), cert. d?nied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989

budget, was also legally challenged. As a result of the Supreme

Court decision in Skinher v. Mid-American Pipeline Co., 109 S.Ct.

1726 (1989), and the denial of certiorari in Plorida Power and

Light, all of the lawsuits were withdrawn.

The NRC's FY 1991 annual fee rule was largely upheld

recently by the D.':. Circuit Court of Appeals in Allied-Signal v.

NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Analysis
,

As required by the Regulatory Flexibility Act, 5 U.S.C.

605(b), the Commission certifies that this final rule as adopted

does not have a significant economic impact on a substantial
,

number of small entities. This final rule restores a previous

exemption to a specific class of licensees while not imposing a

new financial burden on any other class of licensee.

IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.10s,

does not apply to this final rule and that a backfit analysis is

not required for this final rule. The backfit analysis is not

required because these amendments do not require the modification '
,

- - - = - a.. . - -- - . . . _ - - -._ - - .-- - - _ ._
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of or additions to systems, structures, components, or design of *

a facility or the design approval or manufacturing license for a

facility or the procedures or organization required to design,
construct or operate a facility. *

List of Subjects in 10 CFR Part 171

Annual charges, Byproduct material, Holders of certificates,

registrations, and approvals,; Intergovernmental relations, Non-

payment penalties, Nuclear materials, Nuclear power plants and

reactors, Source material, special nuclear material.

For the reasons set out in the preamble and under the

authority of the Atomic Energy Act of 1954, as amended, and 5 i

U.S.C. 552 and 553, the NRC hereby adopts the following
i

amendments to 10 CFR part 171.

PART 171 - ANNUAL FEES FOR REACTOR OPERATING LICENSES, AND FUEL

CYCLE LICENSES AND MATERIALS LICENSES, INCLUDING HOLDERS OF

CERTIFICATES OF COMPLIANCE, REGISTRATIONS, AND QUALITY ASSURANCE

PROGRAM APPROVALS AND GOVERNMENT AGENCIES LICENSED BY THE NRC

1. The authority citation for Part 171 is revised to read

as follows:
.

Authority: Sec. 7601, Pub. L. 99-272, 100 Stat. 146, as

amended by sec. 5601, Pub. L. 100-203, 101 Stat. 1330, as amended

by sec. 3201, Pub. L. 101-239, 103 Stat. 2106 as amended by sec.

,

-L--- - - - - - - - - - - _ _ _ - - - _ _ - - - - _ - - - - - - - - . - - - - - - - - - - - - - - - - - - - - - _ _ _ - - - - - - - - - - - _ _ _ _ - - - - - - _ , . . ---a ---- -.
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6101, pub. L. 101-508, 104 Stat. 1388 (42 U.S.C. 2213); sec. 301,

pub. L. 92-314, 86 Stat. 222 (42 U.S.C. 2201(w)) ; sec. 201, 88

Stat. 1242 as amended (42 U.S.C. 5841); sec. 2903, pub. L. 102-

486, 106 Stat. 3125 (42 U.S.C. 2214 note).

,

2. In $ 171.11, paragraph (a) is revised to read as

follows:

S 171.11 Exemptions.

(a) An annual fee is ns.t regiaired for:

(1) A construction permit or license applied for by, or

issued to, a nonprofit educational institution for a production

or utilization facility, other than a power reactor, or for the

possession and use of byproduct material, source material, or

special nuclear material. This exemption does not apply to those

byproduct, source, or special nuclear material licenses which

authorize:

(i) Human use;

(ii) Remunerated services to other persons;

(iii) Distribution of byproduct material, source material,

or spccial nuclear material or products containing byproduct

material, source material, or special nuclear material; or
i

(iv) Activities performed under a Government contract.

(2) Federally-owned research reactors used primarily for
;

educational training and academic research purposes. For

purposes of this exemption, the term research reactor means a

l nuclear reactor that-
|

|

'

|
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(i) Is licensed by the Nuclear Regulatory Commission under

section 104 c. of the Atomic Energy Act of 1F24 (41 S.C.

2134(c)) for operation at a thermal power is/e1 of la negawatts

or less; and !

(ii) If so licensed for operation at a thes..A power level

of more than 1 megawatt, does not contain-
,

(A) A circulating loop through the core in which the

licensee conducts fuel experiments;

(B) A liquid fuel loading; or

(C) An experimental facility in the core in excess of 16

square inches in cross-section.

* * * * *

Dated at Rockville, MD this day of February 1994.

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.

.

. _ - . - ...m.- -- . ..-r.,-. - _ , , , - -, ~ , , --
-

- _ _ - _ - _ _ . _ _ _ _ _ _ *- __



_. _ _.. _,,a;_ .. _-A ,a . 4_a_ A aka___$ h. ._32, s,__,._A. h.__ _ g,.4.4 _am-4 4 _. u _ % ._# -.ma ,,ue, m ei - _*_ d- a__ # -Ea - _.2-.

$

ATTACIDENT 3

- .



_ , _ _ _ _ _ _ . . . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .__ . _ _ _ _ _ _

01'04-94 04:24 IW
7030;4924934 ?02 i

-

.

,

,

Memofend m

John Cordes, Jesse Funches, Trty Roachild, Iso slaggis, and NRC SaffTo:
From: Stephen 11 Walters, Ph.D.

Pedesmor W sconomics, I.oyota Cote:e in Maryland

Date: January 4,1994
Restaradoo of ths Generic Baarnplan than Annal Pass for NeoprontEs:
Educational Institutions

,

Since out initial mccting of Dec.13,199'i, I have (a) ausfully reviewed seJneted
comments on the proposed esemption for nonprofit tJucadonalinstiradona, (b) read the medical
pedtlan to conduct a rulerr.akir.g, and (c) conducted a limrature survey relased to the issues of
* positive exterr.alides' and 'pablic goods.'

Based on this th.csavor and on prior research ed analysia, * would maks the folkrmag

observations:
(1 The Comtnission's proposal to reinsm the annual fat exemption for acaproot

educatiocuu institutions is, from the sandpoint of eMc analyds, fundamentally sound.
(2) The Commisaion's sated rationals for ils casmption-the existenom of ' external

banents' rstuhng fmm use of university rsasarth stactort-la, however, somewhat vague, and
needs to t's specified in grenser demD.

(3) What has been missing, 'hus far, in the discusalen of reasons why an exampdon might
be todally dedrabic is an understanding of the concept of the 'public goods" which russarch and

Market providon of these peculiar but important goods iseducational facilhies provida.
prelema:i: in some cases, and it is for this reason that unique consideration h due educadonal
insr!tu: ions.

In this memorandu:n, I will discuss each of thess points in more depth and provide
tsfuences to li'.erature whers it,terested readers may find mort dotsDad informanon. I hops I
am not tw long-winded, but my hops is to provide you with a resource you will find useful in
drsfting a final rule.

Ihs 'Extmal he%' of MMem and R==amet

Those who invest in education derive tangth a private benents: by acquiring knowledge
er usitting, they make thernssives mors valuable to employers, and capture this value la the
form of higher woges. In fact, this knowledge-be.rs,f aandags premiwa has boca growing laanly:
In the mW70s, the median income of collegs grsdaatas sacoeded that of high school gradales
by about 35%, while by the late '80s this premium saceeded 70%.8

'Ses: Erica I Groshen and Cahn Droadowald, mm Assent Alas in the Value of
Educanon: Market Forces at Work,' Economic Commemory, Federal Ranerve Denk of

1

;

|

|

_ _ __ __ ___- ___ ____ _ _ _ _ _ _ . _ _ _ _ _ . _ _ _ _ _ _ _ _ - , _ , , , _ _ ,_



_ - - - .-- - - - . - - - - - - - - ~ - _ - _ _ - .

01'04-94 04:24 !E TO30:492(934 F03-

.

.

Wakers Memo: 14ucational Exenprion

It is widdy 4 hough by no monas univanaHy-held la the econosdos literature, however,;

that invesdng in education also yicids certain ' social' or 'esternal" benefits.' These ass
j benefits which art not wholly captured by the ladividual acquiring more education, but which

flow to society at large or in bystanders (i.s., those ' externe!' to the act of lavesting in
education).

-

For nample, educadon at arl ievels is thought to strengthen the social tabtic by festarias
nodons of mutual respect and cooperation among imiaviduals, and to persuada citisats to observe
certain practicas neccuary to picaerve public health and safety. Investment in Mgher education
is thought to involve one particularly important satstnal benefit: the generation of new ideas,
or technological advance. In this view, education 16 an loput to rensarch and development; an
externality artes beesuae inventon sometimes win ise unable to capture aD the benefits of their
limovadve activity. In panicular, sme intanectual ghievements (e.g., mathematical theorems,

i *which are an important input into engineering) canrot be patented or otherwias protected from

| Peopycats"; these irnitaton could then .epvyrWe wme oc all of the benefits flowing hem the
inventions.

t

Comments on the NRC's proposed esemptiwi contained ample and satisfactory evidence

| that nucJear facilities and materials are an impor. ant ete==t in eduational programs that
I generate such extemal bscefits. Just shout all the corn nenting institutions documented that they
l not only train algnificast numban of entoned students in the propet hand 11ag of nuclear

materials; many also offer serninan, study tours, and other infbrmaaaat programs aisnad at
introducing a wider public to the principles of nuclear safety. Mars important, aE the ;

commentsrs stressed that the tmining these faci 11 tics maks possible is ladead a crocial inpot so
the production of new technologies in a variety of flejds, from archaeology to mediclos to |

'

physics.

The problem hett (which economists tend to refer to as 'the externality problem') la this:
Since consumers tend to weigh only the prfwt costs and beneths of purchasing more education,

[

and fell to consider the external benefits, they wC1 tsad to tadereume this pod. E.g.,
Suppose I could buy one mort year of education at a cost of $10,000. Suppose further ther this
would raise my lifetime earnings stream by 29,900 and genersas esternal benefits of $1,000 (in
the form of crira public health or safety e:Goyed by onhan), for tosal social benefits of $10,900.

|

: On net, society would be 5900 better offIf f bought the extra year of edusation, but I would be

j $100 poorer, and will decline to buy. This provides a rationals for public subsidies aimed at

Cleveland, August 15,1992.

8For a evidcal wrvey on this point, ses: Jack High ' State Education: Have Economists
Made a Case 7' Cao Joumal, v. $, no.1 (Spring / Summer 19g5), pp. 305 23; more generally,
see Burton Weubrod, E.cernal Ben (tu q(Pub #c Efucarion, Pdasatca: Pnnesson University

Press (1964).

2
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wehers Memo: Kducational Eunprion

increasing the amour.t of education which will be panduced and consumed. In this stampis, a
voucher er scholarship for $100 or roare (up to $1,030) would naks the lavestrnant la edumdan
morthwhile both persmaDy and socially.

'<

noss is, erankly, sant oddance on the magnitude of the estema,ity proMem in
educadon. Discussion of the mattar tends to be superficial; innst treatments ahnsdy pdat out
that public sebddy of actuation has tended to increaas supply.8 Nr wie, to n'y had e, has
precisely quandfied the extant in which irdviduals acting without absidy la ordinary sarists
will under-produce and ename education, specially higher eduantion. Several rossarchers,
however, have pruented convincing evidence that countries which invest mots in education (or,
in the jargon, invest more in ' human capital formation *) ersey dgnifiatally higher rates of
economic growth.8

Of course, it is possible to argue that guand5 cation of the anarnall:y problern in
education is unirnponant; the problem appears to be so widely acknowledged that subddlas ist'

education, including higher education, are the rule rather than the onception. For exampis, the
comments on the N3tC's proposed rules Irsluded informadon that (in-state) students at the
University of Virgiras pay or.ly one half the true cost of their educadao; at Cornell, studens
pay a enert 29% of this cost. What is mort, maff and equipment soms usually art far higher
in, nay, nuclear enginesnns programa than la EngMah 11strature; if tuidens are uniform across
programs, then, the nuclear engir>eering student toccives a litt greater subsidy than the English
lit student. But the existence of such subsidies cakes the absence of quanMadan most, not
lens, trwtding. A se4tainly seses reasonable so ask: Is not the pasaant level of sobaldy
adequate to overcome the problem of andersonswnption7 Ars additional subsidies fiom the
NRC truly necessary for this purpose 7

|

I
*See the volume by Weinbrod, cited earlier, and also: Elchanan Cohn, 7he Econonder ('

Kducurum, Cambridge: Ballinger (1979); Walter Gaima, er el., 7ht Econander ed Mirier-

(Plelle F4mearimi, EngIcwond Cliffs NJ: P vetice-Ma!!(1973).

'Anc some risearchers argus that the catamality probiern is not quantitatively significant in
education; see, e.g., Jack High and Jerome slig, 'De Pdvasa Supply of Education: Seent
Historical Evidence,' in Tylsr Cowen, ed.,7ht Theory YMarhrr Feftsre, Fairfhs, VA: Geo'ge
Mason Universf ty Press (198P).

'See: Costas Amrisdis and A!!an Drasen, ** threshold Externalities in Econands
Development,' Quawfy /oumal(Economics, v.105, no. 2 (May 1990), pp. 30126; Robert

i

! J. Barro, ' Economic Growth in a Crou Section of Couattias,' Omarrer6 /oumal(scononder,
v.106, no. 2 (May 1991), pp. 407-43; Robert E, tacas, Jr., 'On the Med.anics of Boonornic|

Development,* Joumal g#onstory Economiar, v. 22, no.1 Quly 1988), pp. 3 42; Paul M.
Rornet. *lacreasing Ret.irns and Long Run Growth, * /ournal(M#kal Economy, v. 96, no.|

| 5 (Ocaober 1986), pp.1002 37.
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Walten Men: EhesionalEttmption

Otven the prsment 1sys! of empiries! research on the manar, h is impoesthis to samwar
these questiom with ururance. We spec that a generic exempdan will get us closer to the
'opdmam* oumber of, say, nuclear engir, coring m43rs, but we can't prove it. In my view,
then, it would be unwise to focu sclaty on tbs arternal bensfits resulting frotn the use of
reactors (and oeer nudar material) In edumtion when we uses the desirability of grant (Ag a
fee exemption; if we are to be reuonably sura that such an saempdon would sahance welfare,
we aced 'something mors.' I belisys we need to cmh the rols af such an eacmpdan in
aaruring the production of adequate amounts of new 1mpledgs, which is an saampia of a "pers
public good."

New Lwledre a' a Publie Gand

Economists use the phrue 'public good' to desenbe a good that has two peculiar
properrics: nondepletabuity and noncreludability. (Sadly, this phrase was not chosen wisely:
there m lots of goods that sornehow levolvt the word 'public,'s.g., pun!c phones, that are

'
not public scods.)

A gcod h nondep'etabic' when my consumption of 11 leaves no less of it available for
you to consume. Mest goods, thartfore, are not "public' (we refer to them as ' private goods").
When, for example,1 pour myself a cup of coffes from the offion pot, there is less coges
avaihble for you,. But when I turn on my racio e 'AH nings enmeiAmd' as I drive horne,
that doca not reduce the amount of that program ava!!able to you; the rsdio signal is a pubhc
good. Wnen a good is r>>ndepictabic, it h generally undesirable to czclude anyone from
couuming it--<ven if this were technologically feasible.' The reason is straple: Given its
nom:# cts.dility, letring one more consumer erdoy a public good involvas no added cost to
socie:y; if the values the good at all, then allowing her to consume it wit! ylcJd a social benefit
la exccu of cost, i.e., will make socary better off.

Economis:s have long held that h will be dif5cu11 or impossibic for free, unfcaered
markeu to produce goods pouessing these properties-er, at the kast, to produce them and

.

'Sometimes the phrue 'nocrival in consumpdon' is used to describe this characteristic. In
addition, you will sometimes xs public goods referred to u ' social goods or 'coDecsive
goods."

Most arly writers on the subject tended to say that it was difficult oc Impossible to exclude
irdividuals who hadn't paid for a public good frorn consuming it. After several authors pointed
out that excludability problems could be solved in many cues, the dbcussion tended to focus
on the idea that such exclusion was unde:Irabic rather than impriedcal.

4
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Walten Memo: Tbcenonal Depdon

distnbute them to an comen at a pdas atual m zaro, as is desirabW There ase eswaral
problema. First and most obvious is the feet that private producers will be unable to recoup the
irddal costs of creating the public good if they give it away; ht if they charge a positive prios,
some conume:s who value the good in cacoes of ha incremental consumption oosts 0.s., aero)
w!Il be denied it. Mort subtly, it wi!! be vety hard for producen a snuge potential t===rs'
tus demand for a public good: Consumers, aware that it may be infessibts or undesirable to
exclude those who have not contributed to the creation of the good from ordoying it (Isrit has
beca produced, may misstata their prefersnoe for the good &qfort it is creanad in the hope they
can free ride on the payments of those who ants up foe the good's production. The resuh wEl
be an inadequate pnvate supply of public goods.

Many researchen have dacumarited that, desplie these ennamn, thors are many historical
azamples of privately supplied public goods; other authors havs soggested pricirig strategies k -
which private nellsrs might make sta optimum amount of a public good available.'
Never.heleas, there seems to be a rWy broad apii,.cs.1in the economka profession that
private provision of public goods is problernatic. Thert is simply no assurance that the requisite |

conditions (e.g., perfect information, aero costs of transacting or enforcing agreements) salst
for optimal;mvate production of public goods. Thus, thers is a general consensus that pubbc
subsidica are often-though not always- necessary and desirable for the production of such goods.

This consansus is elly stror.g with respect to punlic Anancing of one particularly
important public good- pure research aimed at creating new Laowledgs. R is obvious that a
grsat deal of nsaarch (i.e., proprietary rsenarch) goes on-and wEl continus to go on-without
govemmental subsidy. In areas where in:ellectual property rights are sermart (e.g., M*w of

.
patents), the cria: ion of new imowledge often pays handsomely, and private entrepreneurs rush

I to s.rpply this good. But often it is either imposalble to securs inse.Ilectual property-as in the
case of the aforemen:ioned mathematical theorsm - or undesirable to do so.'

|
As an example of the lacer, consider a research project (described in the conusent

j submittad by the Urdversity of Michigan) underwey at Wayne State Univentry. Thers
researchers (under the supervision of Dr. J.M. Saxe) ars using neutroa activation analysia no try

|

:

|

|
The classic references hors are: Paul A. samustama, 'The Pure Theory of Public

Wture,' Jteview ofEconomier amt Saatdes, v. 36 (November 1954), pp. 387 49; Princts
-

M. Bator, 'The Analemy of Market Failurs,' Oharterfy Journal (Economics, v. 72 (August
1958), pp. 35179.

Tu classic references here art: Ronald H. Coass. *The Lighthoose in Economics,'
Journal g/Isw e Economics, v.17 (October 1974), pp.157 76; Marold Domseta, "7bs Private
Production of Public Goods," Joumal q(tm & Aconordct, v.13 (October IP'M), pp. 2p>306.
For a review of other papers on these topics, see Cowan, at noory (Marist ratthrr (cited
earlier in riote 4), pp.126.

s
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Wakers Memo: EducationalErempdon

to find the most effeedve of fbur cunently-tavored methods of tesuscitados flollowing shock.
This project is aimed a produdng an absolutely purs pub 5e good, both nondepletable and |

nonexcludable. Once the moa effecdvs resuscitation method is doesi1nined (assuming the pn$oct
can be concluded escocsafully), this knowledgs Aho,dd As gtwn away to all hospitals or other
potential users; e enempt to nell Ods knowledge-even if this wese feasibis"-=9 clearly
be inefficient. Other hospitals (and their parlents!) Ilkely anach signifismet value to the
knowles.ge, and can censurne it at no inersmestal cost to sonary. Dort is no Isanon go w14 hand

the knowledge from anyone.

The comments on the NRC's pivpv&ed rule contain copious almilar esamples of bow
nuclear facilitias and masarials are being used to support the producdos of pure public gooJs.
These exarnples span a broad anny of hW, from nuclear engineerirns and physics to
cancer trea' ment to att history. In all cases, the commentars stressed that their reasarsh facilities
are used to support r.an proprietary fasearch; i.e., they are not trying to do what entrepreneurs
might do, but instand are rushing in whers enueprensurs fear to tread, conducting research in
arms whare the potannal value to consumers is dif5 cult to gauge or whers the costs of such
research would (perhaps because of propsrty rights problems) be difficult to recoup. Further,
the reesarch supponed in t?Js ny in distributed in precisely the manner required by the theory
of pub 3c goods, l.s,, it is "given away' in the fann of knicles in scholarly journals,
presentatims at professional meetings, and as lectures to enrolled undergraduate and graduass
studertts.

.

'!his activity, it seems to me, suggests strongly that a generic =P ihr educaticeal
inmitations will enhance welfkre But, nerura!!y, some questions remain:

1. The public good rerlonale look.t an awpd tot Khr she 'extema! bent)fss' rationale.
What's dw d#crence? There's net always a clear dif!stenoa, even to econoodsts." I would ;

focus on the naamludabdity charneseristic of public goods, and point out that whins privass
goods which genc:ste external benefits may be urider. produced and -consumed, publie scods
may not, be produced at all-abient some subsidy or other anangernent to ensure that oosts arc
recouped.,

2. As altrady noted, educationalinrtowtorr alreaty recein Agn@ cant sukridles. Wiry
marr she NRC add 1:1 awn? 'the key bors is the difficulty of accuraanty gauging demand, or ,

i

'
i

"And selling this imewledge would not be feasible: the first person to buy the answer so |

the question of what is the mos effective resuscitation method would pass the word to others,
destroying any anemN to mehwin non payers.

I
"Por a monograph partly devoemt to untangling the differersca, see J. Ronale Davir vid Joe

R. Hulett, An Analysis of Marist FaGure: EuernaMes, PubHe Goodr, and Misat Goods, ,

Gainesville, FL: Univ. of Florida Pns (1977). |

6
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Walten Memo: Mucadonal banpden ;
|

valus. ne possib!!ity of fue ridlag means that ihm may be assicos of sager sonamen of a
parncular piem af new knowledge, but none may cap forward and osar to pay to set de job
dans. Derefore, we endow various grann commiticus widt renownsa, and trust them e aunasse
theos tssources wisely, i.e., e stahs pure that prWar.s with the highest expected vales per doBar
of cost are funded. But there is no guarar.tes thus consitmos wtB act act Ilks ffes riders.
SMh"y, it is conceivable that grants comminaes w!1 view proposals in their ares ofinlesset
and czpertise rnors favorably than proposals in artas that are salatively " foreign' to them. la

,

short, if the NRC does not grant an szempdon, thers is no answance that other agencias win1

step forward and fill the resulting research funding void la a neutral manner, research sequiring
nuclear materials of facilities is likely to suffer a relostw docuas. ;

3. Do a0 educational Isutinalons proha 96He contr <the wel desersbail what
erkeris shod / be wadfor scanydon? Not an educational lastitutions actually produce pas
pub!!c goods, but all try e do so. In this day and ass, seen the hutablast libesai arts emusse
reruires its faculty to perform sorno nort (J naeatch, Given tbs unpredictable natws of the ,

g

estarprise, not all succeed. But somocimas ws need to cast our not widely if we are to ansch
fish. Accordingly, I would grant an esempdan to all educational lasitutions who claim that
some noetrivial fraction of their nuctant faellities or rnalertals are used for . . .w.* .

fossarch. (Clearty, the public good rationale also sufgesu that institutions that are not primarily
educational, e.g., research entities 11ke the Marme Biologica! 1aboratory la Woods Hols, MA,
might qualify for esemption.) The key cruarion for dotarecining whether vessarth qualiSea as
non proprietary is whether Mrwfings are disseminated widely and at a ago prior, sq., at
prefensional meedngs, in scholarly journals, or in other putdic pressatatices.

Concludhe Rematics

I hope you will find the foregoing useful in formulating a final ruls. I would make one
Saal point: Expanding tbs dimension of the arternal banents provided by the activides of
educational institutions to include their production of pub 11c goods not only makas it clearer why
an educational exeruption is desirable, but makes it easier to distinguish worthy froen unwonhy
appeals for esemption. Considst, for sumple, the Petition for Rulemaking submitted by the
American College of Nuclear Physicians (ACNP). Tht-W' esis petition, ACNP raises to
the " unique contributions to society' and ' unique social bens 6m' genanued by its inambers;
at one point, ACNP argues that the services of its members " serve at tecat an equally wonhy

; purpose as is served by the non stoSt educational institutions."

such rhascos paints op the daks of vague, unfocused sataments about ' external bensAts'
as the sole rationale for a fas azampdort. Since such benants are oftas unquandflable, it is easy
for garps to claim they gensruse such boos 8u-and, scenetimes, impoestble to prove that they'

don't. But it is generally quits clear when someone is producing a public good fgquiring-
subsidy - Quite simply, ACNP members are not: they use radioacdve matadals for diagnosoc
and therapeutic purposw, t. . they produce pfvWe soods. ne opemai produsson er such

.

7
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skers Memo: Educattoul Et09sdon

goods geners!!y does a require subsidy, and the ACNP members should am qualify for a fles
818'DP2L

4ddi:1onal Referenan
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.
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[7590-01-P]

NUCLEAR REGULATORY COMMISSION

10 CFR Parts 170 and 171

[ Docket No. PRM-170-3)

American College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or

" Commission") received a petition for rulemaking submitted by the

American College of Nuclear Physicians ("ACNP") and the Society

of Nuclear Medicine ("SNM") (" petitioners"). The petitioners

requested that the Commission amend its regulations governing _the

user and annual fees charged to their members due to increases in

those fees. Among the specific requests contained in the

petition were to establish a generic exemption for medical

licensees who provide services in nonprofit institutions and to

allow NRC licensees a greater voice in the development of new

regulations by the NRC. After careful consideration, the

Cownission has decided not to adopt the proposals made in the
petition.

.

ADDRESSES: Copies of the petition for rulemaking, the public
comments received, and the NRC's letter to the petitioner are

.- _ __ _ - _ _ __.
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available for public inspection or copying in the NRC Public

Docrment Room, 2120 L Street, NW (Lower Level), Washington, DC '

20555.
i

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I. Background.

II. Responses to comments.

I. Background

On February 18, 1992, the NRC received a petition for

rulemaking submitted by petitioners ACNP and SNM. The

petitioners requested that the NRC amend 10 CFR Parts 170 and 171

which govern the annual and user fees imposed on most NRC

materials licensees by the Commission since the advent of 100

percent fee recovery in FY 1991. The petitioners requested these

amendments because of the substantial adverse impacts experienced

by their membeto following increases in the NRC's user and annual

fees.

On May 12, 1992 (57 FR 20211), the NRC published a notice in

the Federal Register announcing receipt of the petition. In that

notice, the ERC atsted that it would consider the issues raised

by petitioners within the context of the review and evaluation of

2
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4

the fee program for FY 1993 conducted as part of the NRC's

' continued implementation of Public Law 101-508, the Omnibus

Budget Reconciliation Act of 1990, as amended (OBRA-90). On

October 13, 1992 (57 FR 46818), the NRC published a notice

requesting public comment on the issues raised in the petition.

The NRC received nearly 100 comments in response to this

request, with the vast' majority in favor of granting the

petition. After careful consideration of the comments, the

Commission has decided to deny the petition for rulemaking, for
,

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commenters simply restated

their support for some or all of the requested changes in NRC

policy detailed in the petition. In their petition, ACNP and SNM

stated that NRC fee increases under the 100 percent recovery

regime were adversely affecting their members' practice of

nuclear medicine, in the process harming the societal benefits

which stem from that field of medicine. The petitioners claimed

that they could not recoup the costs of NRC fees because Medicare

reimbursement levels are inadequato and-because competing nuclear

medicine alternatives are not regulated (or charged' fees) by the

NRC. Petitioners then compared their treatment under the NRC's
,

. fee rules'to that of nonprofit educational institutions, power

reactors and small entities,-all of whom petitioners claimed

3
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receive special treatment by the NRC, and argued that for

exemption purposes medical licensees should not be lumped *

together with all other materials licensees. '

I
For these reasons, ACNP and SNM requested that the i

i
'

Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided |

i

in nonprofit institutions, such as hospitals, similar to that'

granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical

licensees, by means of a " simple template for structuring
|

*

exemption requests;"'

{
| (3) Adopt a sliding scale of ainimum fees that grants
!

I nuclear physicians more relief than the current omall entity

classification (which grants relief to physicians in private

practice with less than $1,000,000 in gross receipts); and

; (4) Give NRC licensees a greater voice in the NRC's

decisionmaking process for developing new regulatory programs.

In that regard, petitioners suggested that the criteria

contained in the NRC's backfit rule be applied to the development

of all new regulatory programs. That is, if a regulation is not

necessary for the adequhte protection of the public health and

| safety, the NHC wou]d be required to show that the rule would

substantially increase safety and that its benefits outweigh its

Costs.

Response. The Commission does not believe that the analogy

between colleges and universities and medical services provided

4
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in a nonprofit institution is a valid one. The Commission
.

recently decided to reinstate a longstanding (but temporarily

withdrawn) fee exemption for nonprofit educational institutions.

The key to educational institutions' singular treatment, however, j

is not their nonprofit status, nor the fact that they provide

valuable social benefits; rather, it is the existence of certain

structural market failures in educational institutions'

production of new knowledge. In other words, colleges and

universities produce new knowledge primarily through basic

tasearch, and disseminate it (essentially for free) to all who

want it, without receiving compensation from those benafitting.

In economic terms, this new knowledge is often tern. public

good."2

Two defining characteristics of a public good are its

nondepletability and nonexcludability. That is, one person's

acquisition of knowledge does not reduce the amount available to

others; further, it is not efficient - and often is impossible,

as a practical matter - to prevent others from acquiring it at a

zero price. These characteristics make it difficult to recoup

the costs of producing new knowledge. Because the value of a

public good may be very great, but the costs of producing it

impossible to recapture, public subsidies may be necessary for

1The Commission's analysis of this aspect of the petition is
based in part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested pernons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professor of Economics, Loyola
College (Md.), dated January 4, 1994.

'

5



production to occur at all. The Commission has decided to exempt

nonprofit educational institutions from annual fees to advance

continued production of new knowledge.

By contrast, medical practitioners have the capability of

obtaining compensation for the benefits they provide Unlike new

knowledge, medical services are both depletable and excludable.

The benefits of medicine, while unquestionably significant, are

therefore a private rather than a public good, in economic terms.

The Commission believes, in sum, that the market failure

considerations that apply to educational institutions'

attempts to produce new knowledge simply do not apply to medical

practitioners. There is no structural barrier to the recovery of

costs incurred in producing the benefits of medicine. The

situation of the medical practitioners is not fundamentally

different from that of the for-profit licensees whose claims for

exe.tption on grounds of inability to pass through costs the

Commission has rejected in the past. (See 58 FR 38666-68; July

20, 1993.)

In this regard, the Commission notes petitioners' claim that

Medicare may not account for NRC fees when reimbursing physicians

and hospitals. The Commission is also aware of pricino pressures
t

caused by competing nuclear medicine modalities not regulated (or

charged fees) by the NRC. However, as the commission explained

in its FY 1993 fee rule, it is impracticable for this agency to

evaluate the merits of such empirical claims regarding the

ability of licensees to pass through fee costs to their

6
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customers. (See 58 FR 38666, 38667-68; July 20, 1993.) The

Commission "does not believe it has the expertise or information

needed to undertake the subtle and complex inquiry whether in a

market economy particular licensees can or cannot easily

recaptur9 the costs of annual fees from their customers." (58 FR

38667; July 20, 1993.) This statement applies equally to medical

licensees as it does to all others whose products cannot be

characterized as a "public good."

Addressing the petition's second major point, the Commission

disagrees with those commenters who call for new individualized

exemption criteria for medical licensees. The Commission

believes that the current exemption process for materials

licensees, as codified in 10 CFR 171.11(d), provides medical

licensees with the opportunity to request an exemption by means
of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials

licensee) contained in 5 171.11 allow the requester to inform the

Commission of "[a]ny . . relevant matter that the licenaee.

believes" should impact on the exemption decision. This a llows

the Commission flexibility to consider each situation on its own

meritsr Were the Commission to attempt to establish specific

criteria for each type of materials licensee, itself a daunting

task, it might then be prevented from considering factors which

did not fall precisely within those enumerated. And if the

Commission rt .ied the open-ended provision quoted above, it

would have expended considerable time and resources to little

7
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purpose, as licensees could aske the same claims under new

criteriu that they can at this time.

Petitioners also complained that the NRC had established a

high threshold for granting materials exemption requests. In

this regard, the Commission explained in the first 100 percent

fee recovery rule, in FY 1991, that because jt was statutorily

required to collect 100 percent, it cr ald not easily exempt
licensees from fees. If ono li;ensee or class of licensees is

exempted, those fees must then be placed on other licensees,
increasing their fee burden. It is for that reason that the

Commission only grants exemptions in exceptional circumstances.

(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners' third request, that the Commission establish a

sliding scale of minimum tees based on the size of the licensee,

which " reflects the unique constraints on physicians", also is
denied. In its FY 1991 fee rule, the Coiamission .cplained in
great detail why it devised its fee schedules in the manner it

did, basing fees on classes of licensees rather than licensee-by-

licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to

the Final Rule; July 10, 1991.) There is no information

contained in oither the petition or comments on the petition,
which would lead the Commission to raconsider this approach, and

therefore the Commission must deny this aspect-of the petition as
well.

However, the Commission intends to re-examine the size

standards it uses to define small entities within the context of

8
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compliance with the Regulatory Flexibility Act. The Commission

will conduct this review within the context of revision of the
!

small business size standards proposed by the Small Business

Administration ("SBA") (58 FR 46573; September 2, 1993). The

Commission will not complete this review until the SBA

promulgates its final rule on this matter. These activities may

result in a revised derinition of "small entity" more favorable

to petitioners.

Finally, the Commission denies petitioners' request that

licensees be provided more power over the development of NRC

regulations, and that a new backfit rule incorporating cost-

benefit analysis be instituted to evaluate the agency's

regulatory programr.. The Commission denied similar requests in

its FY 1991 fee rule, explaining that the NRC is not exempt "from

the normal Government review and budgetmaking process." The

Commission at that time pointed out that "the Government is not

subject to audit by outside parties," and that "[a)udits are

performed by the General Accounting Office or the agency's

Inspector General, as appropriate." (56 FR 31472, 31482; July
i

10, 1991.) Additionally, the NRC complies with Federal

t regulations such as the Paperwork Reduction Act of 1980 (44
|

| U.S.C. 3501 et seq.) and the Regulatory :<ibility Act of 1980
l

(5 U.S.C. 601 et seq.) that require agency anslysis of the

economic effects of new regulations on licensees. The NRC Staff

also prepares detailed cost-benefit analyses to justify any new

! *egulatory requirements; these analyses are carefully reviewed by
1

9
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the Commission. The Commission has seen nothing either in the

petition or comments on the petition th&t would lead it to change

its approach in this area. The Commission would like to

emphasize, however, that licensees are always welcome and

expected to comment on proposed rulemakings, excluding the

accompanying cost-benefit analyses, and that such comments, along

with the day-to-day interaction between licensees and the agency,

in the Commission's view provide an adequate and successful

method of keeping each group apprised of the other's concerns.

2. Ccmment. The Commission received a potpourri of

comments on other aspects of the petition. A number of

commenters disagreed with the petition, arguing that medical

licensees should not receive an exemption, as the costs of such

an exemption would be borne by other licensees to whom the

additional fees would have no relation, and that every licensee

should pay its fair share. Other commenters stated that the fees

should be abolished entirely, which would remove the dilemma over

granting exemptions. One commenter argued for basing an

exemption on the function for which the license is utilized, not

the function of the licensed organization. Some commenters

argued that fees should be based on factors such as the emount of

radioactive sources possessed, the number of procedures performed

or the size of the nuclear department within a hospital. Certain

commenters suggested expanding the number of exemptions to

include Government agencies, along with those licensees which

provide products and services to medical and educational

10
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entities. One con enter requested that the NRC take Agreement
.

State schedulee into account when setting its own fee schedule.

Another commenter raised concerns as to the expense of NRC

contractors and the quality of NRC regulation. And a few

commenters urged the NRC to reevaluate or abolish its then-

recently instituted Quality Management (QM) Program.

Response. As the Commission stated above, it is denying this

petition for rulemaking, and therefore not exempting medical

licensees for services provided in a nonprofit institution.

The Commission cannot abolith its fees unilaterally, as the

requirement to collect 100 percent of the agency's annual budget

authority through user and annual fees is statutorily mandated by

Congress, see section 6101 of OBRA-90.

The Commission has explained in the past why it did not

believe that basing fees on factors such as number of sources or

the size of the facility would result in a fairer allocation of

the 100 percent recovery ' requirement. (See FY 1991 Final Rule,

56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;

and Limited Revision of Fee Schedules, 57 FR 13625; April 17,

1992.) The Commission has seen no evidence in the petition or

comments en the petition which would lead it to-change its

current approach of charging fees by class of licensee. For

reasons similar to those stated in the earlier rules cited cbove,

the Commission does not believe it would be feasible to base an

exemption on the function for which a license is utilized rather

than on the function of the licensed organization.

11
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' The Commission has also explained in prior rulemakings why

it has decided to charge Federal agencAes annual fees, and has

seen nothing in comments on the petition which would cause it to

change its position on this policy matter. (See FY 1991 Final

Rule, 56 FR 31472, J1474-45; July 10, 1991.) The Commission also

does not believe that the exemption for nonprofit educational

institutions should be expanded to cover those private companies

supplying services and products to medical or educational

licensees. The fact that the cost of these services and products

impacts upon exempt licensees is not sufficient reason to exempt
~

private for-profit ficensees. By exempting nonprofit educational

institutions from fees, the Commission has addressed the direct

impact of its fees on those institutions. Additionally, the

Commission has discussed in both prior and current rulemakings

the necessity of a high threshold for exemption requests and the

overarching requirement to collect as close to 100 percent of its : ,

annual budget authority as possible; these factors remain valid

here.

While the Commission acknowledges that in many cases

Agreement States base their fee schedules in some measure on the

NRC's fee schedule, the NRC cannot do the reverse. The NRC must

conform its fees to the 100 percent recovery requiremer.ts

mandated by OBRA-90, independent of Agreement State fee schedules

over which the agency has no control.

Finally, the Commission believes that comments on the

agency's QM program, NRC contracting practices and the overall

12
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quality of NRC regulation are beyond the scope of this notice.

However, the Commission notes that the agency's regulation.

codifying its QM program was challenged and ultimately upheld in

court. See American College of Nuclear Physicians and Society of

Nuclear Medicine v. United States Nuclear Regulatory Commission

and United States of America, No. 91-1431, slip op. at 2 (D.C.

Cir. May 22, 1992) (per curiam).

Because each of the issues raised in the petition has been

substantively resolved, the NRC has denied this petition.

Dated at Rockville, Maryland this day of February, 1994.

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.

.
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Terence Beven, M.D.
President
American College of Nuclear Physicians.

Leon S. Malmud, M.D.
President '

Society of Nuclear Medicine
1101 Connecticut Avenue, N.W.
Suite 700
Washington, D.C. 20036

Gentlemen:

After careful consideration of your rulemaking petition
dated February 10, 1992, the Commission has determined that your
request to amend 10 CFR 170 and 171 must be denied, for the
reasons provided in the enclosed Federal Recister notice.

The enclosed notice of denial will be published stortly in
the Federal Reaister. If you need more information, please
contact Michael Rafky in the Office of General Counsel at 301-
504-1974.

Sincerely,

Samuel T Chilk
Secretary of the Commission

<
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The Honorable Joseph Lieberman, Chairman
Subcommittee on Clean Air and Nuclear Regulation
Committee on Envircnment and Public Works
United Stated Senate
Washington, D.C. 20510

Dear Mr. Chairman

On July 20, 1993 the NRC published a final-rule establishing fee
schedules for its licensees for fiscal year 1993. The final rule
also eliminated a generic exemption from annual fees previously
granted to nonprofit educational institutions. The Commission's
need to revisit the generic exemption for nonprofit educational
institutions was occasioned by a March 16, 1993 decision of the
U.S. Court of Appeals for the District of Columbia Circuit
(Allied-Signal, Inc. v. U.S. Nuclear Regulatory Commission and
the United _ States of America, 488 F.2d 146 (D.C. Cir. 1993))
which forced the Commission to acknowledge the weakness of, and
abandon, the argument formerly made on behalf of these
institutions that they could not pass through the costs of NRC
fees.

Following publication of the final rule, he Commisrion received
a petition from Cornell and eleven other universities for
reconsideration of the final rule and requesting reinstatament of
the exemption for nonprofit educational institutions. The-
Commission granted the petition to reconsider this matter and
issued a proposed rule requesting public comments en the
restoration of the exemption for nonprofit educational
institutions. After carefully evaluating the public comments,
the Commission has decided to amend its fee regulations in 10 CFR
Part 171 to reinstate the exemption from annual fees for
nonprofit educational institutions.

Enclosed is a copy of the final rule which is being transmitted
to the Federal Recister for publication.

Sincerely,

Ivan selin

Enclosure: Final Rule

cc: Rep. John R. Kasich

. .. - - -
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The Hon. e Philip Sharp, Chairman
Subcommi. on Energy and Power
Committee c ~nergy and Commerce
United Statet 1ouse of Representatives
Washington, D.C. 20515

cc: Representative Michael Bilirakis

The Honorable Richard H. Lehman, Chairman
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
United States House of Representatives
Washington, D.C. 20515

cc: Representative Barbara Vucanovich

The Honorable J. Bennett Johnston, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations
United States Senate
Washington, D.C. 20510

cc: Senator Mark O. Hatfield

The Honorable Tom Bevill, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations
United States House of Representatives
Washington, D.C. 20515

cc: Representative John T. Myers

The Fonorable Martin Olav Sabo, Chairman
Committee on the Budget
United States House of Representatives
Washington, D.C. 20515

cc: Representative John R. Kasich

The Honorable Jim Sasser, Chair"an
| Committee on Budget '

| United States Senate
| Washington, D.C. 20510

cc: Senator Pete V. Lamenici
I
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NRC REINSTATES ANNUAL FEE EXEMPTION
FOR NONPROFIT EDUCATIONAL INSTITUTIONS

The Nuclear Regulatory Commission is reinstating a provision

to its regulations which exempts nonprofit educational

institutions from annual fees.

The provision was deleted in July 1993 in response to a

March 1993 opinion by the U.S. Court of Appeals for the District

of Columbia circuit. That opinion remanded for further

consideration the NRC's rationale for exempting nonprofit

educational institutions from licensing fees. The court cpinion

cast doubt on the NRC's then-existing rationale that nonprofit

educational institutions were unable to pass through the costs of

the fees.

In reaction to the court decision, the Commission initially
,

proposed to retain the exemption and asked specifically for
,

public comments on the court's suggestion that perhaps the

exemption could be justified if " education yields exceptionally

large externalized benefits-that'cannot be captured in tuition or
,

other market prices."

After receiving-only'a few comments supporting a continued

' generic exemption and some comments requesting abandonment, the

Commission reluctantly decided that, in view of the court' opinion
1:

I and the-administrative record, it could not justify a generic

exemption for nonprofit educational institutions.

Soon after publishing-a final rule establishing the NRC's,

|
fiscal year'1993 fee schedules, which included for the first timeo

|

annual fees for previously exempt nonprofit educational

i

|
;
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institutions, the Commission received a petition for
reconsideration of the rule.

The petition, filed by a number of affected colleges and
universities, asserted that the externalized benefits and public |

good resulting from use of university research reactors in

various fields of education would be lost if annual fees were
imposed on colleges and universities. ;

1

While the Commission was considering granting the petition

or, as an alternative, granting some nonprofit educational

institutions individual public interest exemptions from the new

annual fees, members of the staff visited a number of colleges

and universities to learn more about the use of nuclear materials
in educational programs and the benefits resulting from the uses
of those materials.

As a result of those visits and the arguments made in the

petition, the Commission proposed retracting the new annual fees-
-$62,100 per research reactor licensee and lesser amounts for

each materials license. After reviewing the over 200 comments

received (the vast majority favored granting the petition), the
Commission decided that the exemption from annual fees for

nonprofit educational institutions should be restored.

The amendment to Part 171 of the-Commission's regulations-

.

will become effective on (date).


