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June 17, 1994

MEMORANDUM FOR: NUDOCS
Document Control Desk
P1-37 - White Flint

Linda Lesslerdkb Ib> N 4 " 6 dFROM:
Office of the General Counsel

SUBJECT: DOCUMENTS COMPRISING REGULATORY HISTOilY FOR
FINAL RULE ENTITLED " RESTORATION OF THE
GENERIC EXEMPTION FROM ANNUAL FEES FOR
NONPROFIT EDUCATION INSTITUTIONS (10 CFR PART I

171) 1

The enclosed documents comprise the regulatory history of a final
rule published at 59 FR 12539. Also enclosed is a copy of the |index of documents for the final rule which has been sent to
Rules Review and Directives Branch. The designator "AE83-2" has .

been placed in the upper right-hand corner of each document, ias
well as "PDR" for each document that can be made available to the
public, or "CF" for each document that should be placed in

,

Central Files only. '

If there are any questions about these documents, please feel
free to contact me on 504-1612.

Thank you for your assistance. |

Enclosures: As stated
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REGULATORY HISTORY INDEX FOR FINAL RULE
RESTORATION OF THE GENERIC EXEMPTION

FROM ANNUAL FEES FOR NONPROFIT
EDUCATIONAL INSTITUTIONS

10 CFR PART 171

59 FR 12539
*

March 17, 1994

;

Qpcuments for PDR

3/17/94 Federal Register Notice, 59 FR 12539, Restoration of
* "

the Generic Exemption From Annual Fees for Nonprofit
Educational Institutions" (Final Rule)

3/11/94 Federal Register Notice, published at 59 FR 12539,
signed by Samuel J. Chilk, " Restoration of the Generic
Exemption From Annual Fees for Nonprofit Educational
Institutions"

3/11/94 Letter from Samuel J. Chilk, Secretary of the
Commission, to William H. McCartney, M.D., President,'

'

American College of Nuclear Physicians, and Richard C.
Reba, M.D., President, Society of Nuclear Medicine,
subject: Denial of Petition for Rulemaking (enclosing
notice of denial)

,

3/9/94 Memorandum from Samuel J. Chilk, Secretary, to James M.
Taylor, Executive Director for Operations; William C.
Parler, General Counsel; and Stephen G. Burns,

! Director, Office of Commission Appellate Adjudication,
subject: Staff Requirements

2/28/94 Affirmation Vote Sheet from Commissioner Remick to
Samuel J. Chilk, subject: SECY-94-034 - Issuance of
Final Rule-Reinstating Nonprofit Education Exemption
and Denial of Petition for Rulemaking

2/28/94 Affirmation Vote Sheet from Commissioner De Planque to
1- Samuel J. Chilk, subject: SECY-94-034 - Issuance of

Final Rule Reinstating Nonprofit' Education. Exemption
and Denial of Petition for Rulemaking

'

2/25/94 Affirmation Vote Sheet from Commissioner Rogers to
Samuel J. Chilk, subject: SECY-94-034 Issuance of-

Final Rule Reinstating Nonprofit Education Exemption
and Denial of Petition for Rulemaking

2/25/94 Affirmation Vote Sheet from Chairman Selin to Samuel J.
Chilk, subject: SECY-94-034 Issuance of Final Rule-

,
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Reinstating Nonprofit Education Exemption and Denial of
Petition for Rulemaking >

2/16/94 Memorandum from William C. Parler, General Counsel, to
the Commission, subject: SECY-94-034 ISSUANCE OF-

FINAL RULE REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL OF PETITION FOR RULEMAKING

Documents for Central Files

2/16/94 Memorandum from Brenda Jo Shelton to Michael T. Lesar,
subject: Request for Comment and Concurrence on the
Final Rule, "10 CFR Part 171: Restoration of the
Generic Exemption from Annual Fees for Nonprofit
Educational Institutions"

2/9/94 Memorandum from Michael T. Lesar to L. Michael Rafky,
subject: Review of Final Rule Entitled " Restoration of
the Generic Exemption from Annual Fees for Nonprofit
Educational Institutions"

2/9/94 Memorandum from Michael T. Lesar to L. Michael Rafky,
subject: Review of Denial of PRM-170-3

2/7/94 Memorandum from Steve Walters, Loyola College, to Jesse
Funches and Mike Rafky, subject: Final Drafts

1/31/94 Memorandum from Steve Walters to Jesse Funches and Mike
Rafky, subject: Denial of Petition

1/27/94 Memorandum from Steve Walters to Jesse Funches and Mike
Rafky, subject: Draft Final Rule
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Class of sut> SWstaw Purpose Pmcluct Amountstance
'l

' . . . . ,
,

Done at Washmgton, DC on Ata th 11. 1. Background should topose to retract the new1*

Patntia lensen. Soon after publishing its final rule annual ees 462.100 per research
establishing the NRC's FY 1993 fee mactor bnm lesser amonMs for shAct ng Assistant Sa retary. Marketmg e'

I"'P"" "S' " 8 schedules (58 FR 38666. July 20,1993), materials h, cense). Accordingly, on
which included for the first time annual September 29,1993 (58 FR 50859), the

IFR Doc. 94-5242 Fded 3-1fA4. 8 45 aml fees for previously exempt nonprofit Commslon published in the Federal
ewhocoos mo m educational insut utions I, the Register a notice granting the petition

Commission received a petition for and proposing to restore the annual fee
- ----

- - reconsideration of that rule. The mmption for nonprofit educational
NUCLEAR REGULATORY *

e mmission received over 200CNISSION ., e affe by e
change, requested that the NRC c ments on the proposed rule, with

10 CFR Part 171 reconsider its decision to charge annual the vast majority in favor of restoring
.

fees to sd insutuuom. Tb the annual fee exemption. (This number
asserted that the externalir.ed beudonnefits includes comments on the educati,onalRtN 3150-Ats3
and public good resulting from use of exmPtion provided to the Commission,

Restoration of the Genede Exemptkm university research reactors in various ID re5Ponse to its CongressionaHy-
From Annual Fees for Nonprofit fields of education would be lost if these mandated study of overall agency foe
EducaUonalInstitutions fees were imposed upon college and Policy, see 58 FR 21116; April 14.1993).

univmin hm'n (SM Peddon for After careful review f the comments,
AGENCY: Nuclear Regulatory Reconsideration of Final Rule Ouly 30 da

d)ng ews of a
Commission 1993) (appended to the Proposed Rule g

8, p

ACTION: F.inal rul" for the Restoration of the Annual Fee in anahmg dw coments M note 2
Fiemption to Nonprofit Educational mira). the Commission has decided to

suuuARY: On September 29.1993 (5a Inst:tutions. 58 FR 50859 September 29. ma na p n e of
19% )) The ention ointed to research gFR SotiS9). the Nuclear Regulatory
.

Commist. ion ("NRC" or " Commission"I m such fiel s as nuc ear safety nonprofit educationalinstitutwns.
pubbshed a proposed rule panting a medicine, archaeolo y, food sc'ience and As the Commission made clear in the
petition for rulemahng subnutted by a texules, education o the public in toposed rule,it will not charge other
rumber of colleues and um ersitms nuclear matters. and to various benefits ficensees retroactively for the monetary
possessing NRC hcenses The petinon feducadon. shortfall produced by the Cornmission's

change in policy on the eciecahonalrequested that the NKC rem > tale the The tit o reb pon a let m
esemphon from annual fees previously .g.h b FY 1993 no
ylven nonprofit educanonal hc ensees Comell Umversity, a peuuon signatom licensees will be charged addinonal fees
The propmed rule requesw. puHic ne Kahn letter referred to " pure t c mpmate for the mtored
comment i,olely on that issue. The W - , espe aHy nonropnew exemption. In add 2 tion, becoa: th"

exemption had teen ebminated in a
universitf research made accessible to

educational exemption is being restored
uM, f f s .. f r FYs 1991-92, there will be no <final rule published m the Federal ]e g(harg refund 5 t Power reactor hcensees a ho ikegister on July 20.1993 Afier cars f al terms t$; essendal bg Paid increased annual fees in those )

,

anomic
considerutmn, the Commission has e eterisuc d
decided to reinstate the annual fe; w hic h is that, once produced, it can be years due to the exemption of non rofit i

cremption for nonprofit educanonal made available more and more widely at educationalinstitutions [a point a so l

insututions economic cost / detailed in the proposed rule) l
While considering whether to grant II. Responses to Comments[FFECT1VE DATE: April 18,1994 the peution for reconsideration, or in

FOR FURTHEA INFORMATION CONTACT: 1. the alternative to grant some nonprofit Although the comment period expired
Michael Rally, Office of the General educational institutions individual on October 29,1993, the NRC resiewed
Counsel. LLS Nuclear Regulatory "pubbe interest * exemptions from the all comments received prior to
Commisuon. Washington. IX' 20ns. ne w annual fees. the NRC sent staff November 13,1993. The Conunission
telephone 301-504-1974 members to a number of colleges and received os er 200 comments in respons(
SUPPLEMENTARY INrOAM AYON: tiniversities to learn more about the use to the pro osed rule. Copies of all
|b4KhPound " maierials in educational comment etters receised are available
!! Responses to commer,, programs and the benefits that resulted [Or inspeCdon in the NRC Public I
111 Final ochc n--char.m inc lu&c' in final from those materials' use. The Document Room ("PDR"). 2120 L Street,

rule. Coramtssion concluded, on the basis of NE Mwer bvel) Washington. DC.

IV. Sation-by-em t6cn analym thee visits and the arguments made a 20555
V Enuronmental impa t ui,yord the peution for roconsideration, that it 1. Comment. Most commenters were
y; ,I " r"k educational Institutions, who argued

op d( n act statement
,The NFC's ehmmehon of the exemphon was that their educational and research

Reg ry ay
\itt ReguNtory th% athw pwp,q in pa- by a cm,r1 decismn quemoning actitilles with licensed nuclear
tX Backfat analysis

m ..w,o., . i,aanou Anw sgnat v unc. materials will have to be setuly
Me F ?d i+6 IDC Cir.199u curtailed or halted altogether if the

-

'
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'annual fee exemption is not restored performed outside educational should pay its fair share. Others '

4 They claimed that the annual fees insutuuons, the Commission does not believed that for profit entities benefit '

I

would, in many cases, entirely subsume believe that it is an adequate subsutute the public as well and should not be L

the budget for operation of the research for academic research penalized because they generate profits. L.
reactor or use of nuclear material. Many in the Commission's view, a major Certain nonprofit commenters and 1

commenters also stated that there w as beneQt resulting from educational medicallicensees argued that if the
no possibility of obtaining more money institutions' use of nuclear reactors and exemption were retained,it should be
for their operating budgets. and that tha materials is the production of new expanded to include nonprofit
inevitable resuit of annual fees would know ledge through research, which the institutions and medicallicensees that
therefore be an across-the board Commission would term a "public are not now exempted from fees. A few

}reduction in nuclear related studies. good," as defined in economic theory.2 commenters stated that in certain fie!ds
Response. The Commission is aware Two characteristics of a public good like of study, schools and universitv

of the effect annual fees could hn e on pure knowledge are its condepletability hospitals compete with private'researcb I-
norpront educational insti*utmns, not an f nonexcludabibty. That is, one laboratories and nonpront hospitals,
only from their comments but also f om person's acquisition of knowledge does respecti"ely, and thus would receb e an
its own site sisits The Cornm:ssion not reduca the amount available to unfair subsidy from an annual fee -

,

belieses that mutb of the work done by others; further, it is not efficient--and exemptiun. One commenter went on to
thesa institutions with r.uclear of.en is impossible, as a practical argue that such a subsidy amounted to !matenals, in both nucler and non- matter-to prevent others from an unlawful promotion of atomic energy '

nuclear fields of study,is extrem4 acquiring it. These characteristics make by the NRC. Another commenter tvah.able and should not be impeded or it difficult to recoup the costs of requested that the proposed rule be
balted due to the new annual fees. t

producing pure knowledge. Because the changed to exempt it from the annual tFurther, for reasons discussed later-
value of a public good may be very fee, noting that it was the only < fsubsidies for such activities ara both great, but the costs of producing it Federally-owned research reactor not so

necessary and desirab!c- impossible to recapture, it may be exempted, due to the level of its power
.

;
2. Comment. A number of comments necessary to subsidize that gchd's output. Freceived from nonprofit educational

institutions stated that their work prodaction for production to occur at A number of other commenters

produced ext-rnahzed b-nef"s M all in the Commission's view, that is supported restoration of the educatiora! !

societ . m the words u*d in the DC. tre of the pure knowledge produced by exemption, but beliesed it should bc
Circm(t s A! bed-Sena! dawr. "n ,t nonprofit educational insutudons. and' funded in a different manner The tw o ,}

,

captured m tuitian or othe mrw the Commission has therefore decided alternadves most popular with ;

pnms Among the b"n6 ciud w er" to axemp* tham from fees commenters were funding the
Recorms the educational exemption exemption out of general res enues.

research m fields such as nuwar sah. wul have additional beneficia; which would mean removmg it from the
g
aneutron ac*ivation analys.s. nauuon

radiopaphy, archaeolocy a t hic"O consequences Colleges and umversities fee base, or funding it via a surcharge on
and biology. Mech of this t-serth not on.v produce research results and all licensees, not just power reactor

,

C
pure k$owledge (what we ha,e termed licensees. Those commenters fas onng !some commenters claimei w as bum .. & ds''), but also other benefits removal of the educational exempuon

research dona to edunc e sc.erce. nn'
,

t s alue to both the nuclear from the fee base acknowledged that infor
mcprofit or commerc[a a val use ynrghco.'nmunity and society as a whole For such an outcome would require !.. an outcome m.g 0:'
commenter noted that it dw not an ap' incance, many of the students trained C ngmssi nallegislation.
research grants and contracts withcot on reseah reactors wul bkely becom Re8Ponse. After debberating o.es L

mahng them public, and pXsh.-s the next generation of nuclear reactor whether the educational exemption t

' ors and engineers. The knowledge should be restored, the Commissmaovirtually allits findmas Tne
commenters asserted that th;s rev ut_,. they gain from their education in these believes the wisest pohcy decision is to

y

if halted due to new fees, would no, .9m'ds w'tll alI w them to operate exempt nonprofit educational licenses
f ci once again. Since the Commission I i

likely be duphcated or replam! b, ho r}c s a[d o j \e Published its final rule in July 1993gpns ate secto..
Response The Commissma agr-es attained througb educau'on wiI1 also be abolishing the educational exemption, it t

with commenters that much of tha wa:L f s alue to those companies or has devoted an extraordinary amount of I

done with nuclear materia : Gn ernment agencies, includmg the time and attention to the quesuon of ',
academia,if batted, would s. mph not armed forces, who hire these students t whether to reverse that decision. It has
be continued in the private wctm :n perform nuclear related work, which reviewed hundreds ofletters on the
part cular, the Commusion e of'en cannot be done without extensise issue, fielded numerous phone '

impressed by the arguments ma eddon in the area comments and inquiries, and sent staff -

regeding basic research Thg 3. Comment. A number of members to study the issue by visning |
mmenters argued, for a vanot) of college and university licensees in tha -Comnussion beheses that seth rewa ch, c

done in the spint of academic mquiry, mas ns, that the educational exempuon Commission's view, the evidence tuen i
is an integral part of the programs run should not be restored. Some as a whole leans strongly in fasor of P

by educanonalinsutatmns wnh NRC c mmenters stated that each licensee restoring that exemption, for the reasons
'

licenses. described above: that many educational
licensees would be forced to halt the;rThe Commission agrees w an ,j' g,ogagpguNc'*** research and educational activities duecommenters arguments that educational .

consaa ni o.m. iw. or ecenal b-n.nis and to lack of funds if NRC fee subsidiesmstitutione commitment to basic p b:,:,one. Tb, rr..mor ndam t,,s been p, ced m were withdrawn; that those activitas *

research is largely unique, as it is not th MC PDR and may be esawed bs m would often not be continued in the Idris en by the need to deselop [Q'jjg',,P private sector, resulting in a serious lon
i n n '

commercial uses. While there is ,

a nom, g, co.w 3. e
~ of basic research in numerous areas of ['mdoubtedly much basic reseash n

4. m study; and that the public good mherent

i,

j

4
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in ine production of knowledge made researth and education, but primarily Io such support has been vital to the
available to all is worthy of Government provide services to paying customers. success of nuclear and nuclear related
support. Such support would not While the Commission does not education. That notwithstanding. the* therefore constitute an unlawful subsidy dispute that medicine provides Commission does not view its education
or promotion of atomic energy. significant benefits to patients, such policy, or the exhortatory language of

ne Commission has received treatment is both depletable and the AEA, as mandating that colleges and
anecdotal information from some excludable. The benefits of medicine are universities be exempt from NRC fees.
commenters indicating that certain thuef te a private rather than a public The Commission has decided to restore
r;onprofit research institutions (which g d By contrast, an educational the fee exemption as a policy matter, not
do not fall within the definition of institution pener fly disseminates the a matter of legal compulsion.

results fits basic research to all whononprofit educational institution as 5. Comment. Many educational
provided in 10 CFR 1715) and want H, em going beyond the confines institutions commented that it made
Federally owna! research reactors f the university itself, without little sense to charge them annual fees
should r' ceive the same trertment as receiving c mpensation from any of when much of their nuclear-educatione
educational institutions i llow es er, the thow benefitting from that knowledge funding was derived from Federal

D' k"? ', singular treatment is not agencies such as the Department ofn npmfit educationalCommission does not beheve it has
licenseessufficient infortnation on w hich to base Energy and the National Science
mere ly that they pmvide valuable social Foundation. Ar.other commenter argued

a generic exemktmn for such rewarch benef;ts, rather, it is the existence of
institutions an reactc<rs Be(ause the that State agencies were nonprofit in

certam market failure considerationsp oposed rule did not suggest that the nature and should be exempted in the
c a Gat a y to same manner as colleges andeducational exemption be expanded in r ducers of pure knowthis way, the Commission received a (ask rsearch, but not to medicalge throughuniversities.

smaller mimber of comments than are Response. The Commission for
needed to make an informed decision ,Pjaur'onaYan mas na cusse a e toei non this issue For that reason, the
current policy of charging sut h entities addmssed at greater length in the reins ate the exemption for nonprofit

uca a n u ad at a
annual and user fees remains in effect Commission's Federal Register notice

number of these institutions received
Those nonpmfit research institutions discussing the petition filed by the un g mm tal apnh was not
and Federally-owned research reactors Amancan Collega of Nuclear Physicians

and the Society of Nuclear Medicine a factor in the final decision The
who beliese thet they quahfy for an seeking a fee eiemption for medical Commission s decision was based
ewmption from the annual fee bw.d on

hcensen (published in the Proposed Primarily on who received the benefits
the public good concept an . of course.

Rule Section of this issue of the Federal f the services rendered. rather than
free to request one from the Register 1 wh funded the underlying activities
Commasion See 10 CFR 17111 The Commission does not plan to The Commission also notes that it
Dynding on the outcome of any such adopt the suggastion of some charges fees to other governmental
requests, the Commission rnay need to commenters that most or all other licensees, including both Federal and
revisit the question of w hether to make licvnsees should contribute something State agencies. (Virtually no Federal
nonprofit research institu'ica tow ard the costs of exempting nonprofit agencies are charged user fees under
generically ewmpt from fees m a future educational been ees The agency,in Part 170 due to a prohibition aga:nst
rulemaking any event,is not rocou ing these costs such fees in the Independent Offices

The Commission also 1+hes es that foi FY 1993, as it is leg lly precluded A pmpnation Act, see 31 U.S C. 9701.)P

medical hc ensees should contmue to from retroactneh collectmg those costs It finds no basis for changing its
pay annual fees Tlas a consistent with from hcensees. The Commission in its historical policy with respect to these
past Comtr.ission practice Contran in Ene py Policy Act mandated review of entitles in this rulernaking This issue is
some commenters' assertions. the ~ fee pohey has concluded that the costs addressed in the Commission's Report
Commission's fee pohcs does not resuh of esempting nonprofit educational to Congress on fee policy, cited eather
in a competitive ads ariage for institutions should be excluded from in this rulemaking.
unisersity medical hctnsees m er the foe base through legislation 6. Comment. Scme educationa,i
nonprofit hospitals Both are charged modifying OBRA-90 in its study, the commenters stated that they should fall
fees for hcenses authorizmg medical Commission concluded that if under the category of small entities, and
treatment using bcensed nuclear hpstation to accomplish this is not asked whether the definition of"small
matenal> The Commission does not enacted, these costs should continue to entity" could be broadened to intlade a
behese that medical licensees are be recoverad through fees assessed to greater number ofinstitutions thari
analogous to nonprofit education;! power reactor beensees currently fall within the definition
institutions.Their function is not pure 4 Comment A number of Response The Commission miends to i

commenters have argued that the re-examine the size standards it uses to i

om gy , as amenM &Tm med des Mn b NW$ Wst Feder !!y-ow ned reemard n o /cm we. e
eic npted imm far. by cog *ss in en , (" AEA"), mandates NRC support of of compliance with the Regulatory
legal.uon s e icmon e totRN of OLRhuu 42 education, and that accordingly the NRC Flexibility Act. The Commission will
o s c. 2:140. ai aanded tn use Emp Pono must restore the educational exemption conduct this review within the contest
hr. .f$rNN.It, kr.ed to c nI rm to that mandat.t in this of the pmposed revisions of small
m m i,sm.non te ewrp radah .nd notrrtur, regard, some commenters made the business size standards proposed by the
d*4 noe mee the def.ninen of * r.ieert rear'or" pomt that their facihties were originally Small Business Administration ("SBA") |for purpo or eh .taunan eserr.poon funded or provided to thern by the AEC (58 FR 46573; September 2,19931 The |.sirrulary nw.v. he.a beid bs nor:per" or other Federal agencies. Commie Wn will not complete its
.IN.YeNr'Y.~. o'r Response The Commission ree the SBA promulgates a

'

. cme un.,, ennuni ue .!w .lv ei ed und.,

u w io rec. s,, acknowledges its longstanding policy of fin e' . ontaining the revised size
to cn no m.m.nd i? tip t;tiout supporting education, and believes that 59 a Until these activities are,

1

!
|

|

._

.I

|



__ ______ _

~

12542 Federal Register / Vol. 59, No. 52 / Thursday, March 17, 1994 / Rules and Regulations
- - - - . . - - _ . _ -

-

completed. it w ould t*> pmmatura lo fV, Section by Section Analysis equitably and practicably contnbute to* address this comment. their payment.Section 172.11 Exemptions
Therefore, when developing theIIL Final Action-Changes included in Paragraph (a) of this section is annual fees for operating powerFinal R ule amended by adding nonproSt reactors, the NRC continues to consider

The Commiss:on hu made onh one educational institutions, as defined to the various mactor vendors, the types ofb 71.5, to the hst of those entibes containment, and the location of thosechange to its FY 1993 final ule
estabhshing annuay and usar f"" exempted from annual fees by the reactors. The annual fees for fuel es cle

Commission. A discussion of thisschedules for that fiscal year. As it ljcensees, materials licensees, and '
proposed, tha Commission has amenJe f change in fee policy is found in Sections holders of cert:ficates, registrations and

I and I! of this final rule.4171.11 to exempt nonpmfit aEProyals and for licenses issued to
Alucahonal institutions fmm annual V. Environmental Impact: Categorical Government agencies take m. to accort
fees. The new ewmPnon prv. won is Fxclusion the type of facility or appro.al and the

classes of the licensees.nienucal to that contamed in the n The NFC has determined that this
1991 and 1992 final fee ru!es Because final rule is the type of action described 10 CFR part 171, which establabud
the f_ al foo u hed.ile for F_i 1993 has m categorical esclusion 10 CFR annual fees for operating pow er reactorsm
already been issued, the Commiss1on $1.22(c)(1). Therefom. neither an effective October 20,1986151 FR 33224
will not ba chargmrs any other hcensees enuronmental assessment nor an September 18,1986), was challengod
for the fees that wodd he e been paal environmental impad statement has and upheld in its entirety in Flondo

for F Y 1991 by the newly ournpt poup been prepared for the final regulatmo. Power and Ught Cornpany v. Umtad
of hcensees For that reason. no new fe" States,846 F.2d 765 (DC Cir.1988). cerf

schedule is bemg pubbshed at this ume VI. Paperwork Reduction Act denied,490 U.S.1045 (1989).
Statement 10 CFR part 171, which established

u r rt g the h s and bdhn- This final rule contains no fees based on the FY 1989 budg-t, was
other hcensees for the FY 19g mforma90n collection requirements also legally challenged. As a resuh of

fh\
. . and, therefore is not subject to the the Supreme Court decision in Sbnner

mquirements of the Paperwork n Afid.American Pipehne Co .109 S Ct1 4 o If r
Reduction Act of 1980 (44 U.S.C 350) 1726 (1989), and the denial of ce-tioran

Because the Commissian has moded gf L in Florida Power and Light, all of the
m this f,nal rule to mnstre the annui lawsuits were withdrawn.
fee esemptma for nonpront edacannn.d VII. Res;ulators Analysis The NRC's FY 1991 annual fee rtJetasutuuons. the NFC w.D cancel th" FY With respect to 10 CFR pa-t 171, on was largely upheld recently by tne DC
1993 annual fee insops for thos" Nos ember 5.1990 the Congress passed Circuit Court of Appeals m Alhed-
bcensed ac tmues esempt under thn Pubhc Law No. 101-508, the Omnibus Signal v. NRC,988 F.2d 146 IDC Cir
final rule Accordmgly, reunds wdl be Hutat Reconciliation Act of 1990 1993).
mada to those hcensees ato pa,d tha IOBRA-90) OBRA-90, as amended.
i Y 1993 annual f*s and am now req nres that for FYr 1991 through 1998 VIII. Regulatory Flexibihty

Certificationesempt under th.s fina - Je approximately 100 percent of the NRC's
AddinanMh. no far*her ut n i w a 5 badget authonty be recoscred through As required by the Regulatory
iden on nonpront educanonal ihe assessment of fees. To accomphsh Flexibility Act,5 U.S C. 605(b). the
m s u t .. w. e. r o c p*. , w.1 - ' ' is catmtury reqdrerneau on Ji.dy 20, Commission certiEes that this fdd r o

*

bad baen held in abesance pendmg th.s 19H (58 FR 38666), the NRC,in as adopted does not have a signincant
final rulo accordance with 5171.13, pubb shed in economic impact on a substantial '

Some nonproEt educanong ibe Federal Register the final amount of number of small entities.
mstitutions filed apphcanons requestma; the FY 1993 annual fees for operating
ternunation. dowrgraded posm c '" ctor licensees, fuel cycle licensees, IX, Backfit Analysis

on1y or combme ! bcenses to n w, ,s - matenals licensees, and holders of The NRC has determm.ed that the
i_T,19M armaal fee If those Cernficates of Comphance, registrations backfit rule,10 CFR 50.109, does coi
applications are still pending. the of sealed source and devices and QA apply to this final rule and that a backfit
hcensees should notify the NRL wittn progam approvals, and Government analysis is not required for this final

agencies Consistent with OBRA-90 and rule. The backfit analysis is not required30 calendar days f*om the eff*tydn
of th:s rule if they wish to resctnd in" ' its Conference Committee Report, the because these amendments do not

( .ommission has ensured that- require the modification of or additionsapplicatians dae to the ewmpo m s
(1) The annual fees are based on the to systems, structures, components, orreinstatement. Absent sach r,ouEubor.

the NRC will process the app.manons as Commission's FY 1993 budget of $540 design of a facility or the design
railhon less the amounts collected from approval or manufacturing license for afded. There a e instances w here th" part 170 fees and the funds directly facility or the procedures or

NRC has already completed fmal actmn appropriated from the Nuclear Wa'ste organization required to design,on some of the appucations in quesnan Fund to coser the NRC's high level construct or operate a facihty.The affected unnprofit edxanonal
waste P c am-insututions are adsised that if thm wish D)The mu'al fees, to the mammum List of Subjects in 10 CFR Part 171

to reinstate their previous hcense , xtent practicable, has e a reasonable Annual charges Byproduct reatenal.authonty, they must file an appbcanon relationship to the cost of regulatory Holders of certificates, registrations, andto do so wth the NRC. Sach saruces prouded by the Commission, a pprovals, Intergovernmental relanons,
|appbcations for remstatement of and Non-pavment penalties, Nuclear |

| previous bcense authority ar- exempted (3) Annual fees are assessed to those materials, Nuclear power plants ar,d '
'

imm fees under 10 CFF 170.11hll4) as beensees which the Cornmission,in its reactors, Source material. Special
appropnate. discrenon, de' ermines can fairly, n,uclear material.
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For the reasons set cut in the (A) A circulating loop through the 3. On page 5943,in the first column,
preamble and under the authority of the core in which the licensee conducts fuel in Section 200.11(b). beginning in line

a

Atomic Energy Act of 1954. as amended, experiments;
and 5 U.S.C. 552 and 553, tha NRC (B) A liquid fuel loading. or 30, revise the phrase " Administrator,
hereby adopts the following (C) An experimental facility in the Northwestern Atrium Center," to read

" Direct or,",amendments to 10 CFR part 171. core in excess of 16 square inches in
cross section. 4. On PaSe $943 in the first column.

PART 171-ANNUAL FEES FOR
REACTOR OPERATING LICENSES, in Sectim 200.11(b) line 30, the zip. . . . .

AND FUEL CYCLE LICENSES AND Dated at Rockville.MD this 11th day of code "60611"is corrected to read
March.1994 "60661,'

MATERI ALS LICENSES, INCLUDING
HOLDERS OF CERTIFICATES OF

For the Nuclear Regulatory Commission. 5. On page 5943, in the first column.
COMPLIANCE, REGISTRATIONS, AND samuel 1 Chilk, in Section 200.11(b). line 37, remove the
OUALITY ASSURANCE PROGRAM Surmry of the Commission word " Administrator" and add. in its
APPROVALS AND OOVERNMENT |FR Doc. 94-4233 Filed 3-16-94. 8.45 am} place, the word " Director".
AGENCIES LICENSED BY THE NRC suo cm nw 6. On page $943. In the second

1. The authority citation for part 171 column, in SectJon 20011(b). line
eleven, add the words " Suite 1100Jis revised to read as follows. SECURITIES AND EXCHANGE

Authority: Sec 7601. Pub L 9%2r2.100 COMMISSION before the words " San Franciscol
Stat.146. as amended by sec. 5601. Pub L
irx>-203.101 Stat 1330. as amerded by set 17 CFR Part 200
3201. Pub L 101-239,103 Stat. 2106 a. 7. On page 5944 in the third column.
amended by set 6101. Pub L 101-508.104 (Release No. 3443573A) "

in Section 200.80(c)(1)(iii), line one, add
Stat 1388 (42 U S C 2213). sec 301. Pub L Regional Office Reorganization; the number "3475" before the words
92-314. 86 Stat 222 (42 If S C 2201iw)L nec Correction . . l'' Road'"201,88 Stat.1242 as amended [42 t'.S C.
5841). sec. 2903. Pub L 102-480 100 Stat ACTION: Correction to final rule 8. On page 5944, in the third column.
3125 (42 U $ C 2214 notel amendments. in Section 200.80(c)(1)(iii), lines four

2 in h 171.11. paragra; b (alis resised and five, remove the words
suMuaAY: This document contains " Northwestern Atrium Centerto read as follows-
corrections to final rule amendments 9 On page 59 4. in the third column.5 171.11 E semptions. which were published February 9,1994 in Section 200 80(c)(1)(iii), line six, tho

(a) An annual fee is not terpued for 59 FR 5942] The amendments pertain zip code "60611"is corrected to read
i the organizatwn and operation of the(1) A construction per nit or hcense "60661"*** ** * "''apphed for by, or issued to. a nonprofit

educationalinstitution for a production EFFECTIVE DATE: March 17,1994 10. On page 5944, in the third
or utilization facility, other than a FOR FURTHER INFORMATION CONTACT:

colunm,in Section 200.80(c)(1)(iii),line
power reactor, or fo' the possesuon and James Clarkson. Director, Regional 23. add the words " Suite 1100." beforer

matenai product matenal, source
Office Operations. (202) 272-3090. the words " San Francisco."use of by

or special nuclear material Am Mhvan. Of6u of General $ 200.303 (Conecte@This exemption does not apr1 to thme- Emnsel (202) 272-75253

byproduct, source. or special nuclear SUPPLEMENTARY INFORMATION: The 11. On page 5945, in the hrst colurnn,
material licenses which authonte regulations which are the subject of in Section 200.303(a)(2). line 15, add the

(i) Human use, these corrections are contamed in 1,, number "3475" before the words
(ii) Remunerated semces to othe CFR 200 and were amended by release ''l#UU* Road *"*

persons. effective February 9,1994. 12. On page 5945, in the first column.
(iii) Distribution of by podxt Need for Correction a c m 00MaH2h Wnnyon

material. source material, or spec .at line 18. mmove the words
nuclear material or products containing As pubbshed, certain addresses
byproduct material source material, or omtained in the final rule amendments " Northwestern Atrium Center."
special nuclear material, or are inc rrect or incomplete 13. On page 5945,in the first column.

(iv) Activities perfermed under a Correction of Publication in Section 200.303(a)(2). line 20. the zip
Covernment contract' code "60611"is corrected to read

(2) Federally owned research reactor' Au ordingly, the publication on "60661"
used primarily for educational trair.inF February 9.1994 of the final rule

and academic research purposes For amendments in Commission Release
14. On page 5945,in the first column.

in Section 200.303(a)(2), hne 3 7. insen
purposes of tlas exemption, the term No 34-33573 which were the subject of the words " Suite 1100," before the
research reactor means a nuclear reactor FR Doc. No. 94-2826 is corrected as
that- follows' words " San Francisco."

Dated Marth 11.1994(i)is licensed bg the Nutlear
5 200.11 (correctedl Margaret H. McFarland.Regulatory Commission under sectmn 1 On page 5943. in the first colunm.

104 c. of the Atomic Energy Act of 1M4 in Section 20011(b). Line twelve, Deputy secretary
(42 U.S C. 2134tc)) for operation at a

remove the words " Sixth Floor." as they IFR Doc. 94-6176 Fded 3-16-94. 8 4 5 a nl
thermal pow er level of 10 megawatts or appear after "73 Tremont Street". * * " * * * * "less, and

2 On page 5943,in the first column.
(ii)If so licensed for operation at a in Section 20011(b). line 28. addthermal power lesel of more than 1 " Minnesota." between " Michigan." andmegawatt. does not contain- "Missourif

.- -_
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NUCLEAR REGULATORY COMMISSION

i 10 CFR Part 171

^

RIN 3150-AE83

Restoration of the Generic Exemption From

Annual Fees for Nonprofit Educational Institutions

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: On September 29, 1993 (58 FR 50859), the Nuclear .,

Regulatory Commission ("NRC" or " Commission") published a

proposed rule granting a petition for rulemaking submitted by a
number of colleges and universities possessing NRC licenses. The

petition requested that the NRC reinstate the exemption from

annual fees previously given nonprofit educational licensees.

The proposed rule requested public comment solely on that issue.'

''The exemption had been eliminated in a final rule published in

the Federal Register on July 20, 1993. After careful

consideration, the commission has decided to reinstate the annual

fee exemption for nonprofit educational institutions.

EFFECTIVE DATE: (30 days after publication in toe Federal
,

Register)

YT(\\Ah\(wv vs,vs

_. . . - .__ ..._ ~_ _ ....... . _ . _ . . . _ _ _ . . _ . - . _ . . . , . . - , . - . , . - . . , - - . - - . - _
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FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I. Background.
i
'

II. Responses to comments.

III. Final action - changes included in final rule.
.

'

IV. Section-by-section analysis.

V. Environmental impact: categorical exclusion. p

VI. Paperwork reduction act statement.

VII. Regulatory analysis.,

VIII. Regulatory. flexibility certification.

IX. Backfit analysis.

I. Background

Soon after publishing its final rule establishing the NRC's

FY 1993 fee schedules (58 FR 38666; July 20, 1993), which

included for the first time annual fees for previously exempt

1nonprofit educational institutions , the Commission received a'

petition for reconsideration of that rule. The petition, filed

by a number of colleges and universities affected by the policy

' 1The NRC's elimination of the exemption was prompted in part
by a court decision questioning the exemption's lawfulness.
Allied-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).

1

,_ _ . . . . . , . . - , - _ _ - . . ~ _ - _ - . . . . . _, . - . . . _ , . , , , . . . . , _ ,_ _ .~,m.. .
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change, requested that the NRC reconsider its decision to charge f
1

annual fees to such institutions. The petition asserted that the
.

|

externalized benefits and public good resulting from use of

university research reactors in various fields of education would

be lost if these fees were imposed upon college and university

licensees. (Sco Petition for Reconsideration of Final Rule (July

30, 1993) (appended to the Proposed Rule for the Restoration of

the Annual Fee Exemption to Nonprofit Educational Institutions,

53 FR 50859; September 29, 1993.)) The petition pointed to

research in such fields as nuclear safety, medicine, archaeology,

food science and textiles, education of the public in nuclear

catters, and to various benefits of education.

The petition relied upon a letter from economist Alfred Kahn

ta counsel for Cornell University, a petition signatory. The

Kahn letter referred to " pure knowledge," especially )

nonproprietary university research made accessible to the public

free of charge, as "the archetypical 'public good,' in economic
1

jterms, the essential characteristic of which is that, once

produced, it can be made available more and more widely at zero

economic cost."

While considering whether to grant the petition for

reconsideration, or in the alternative to grant some nonprofit |

educational institutions individual "public interest" exemptions
,

'

from the new annual fees, the NRC sent staff members to a number
I

of colleges and universities to learn more about the use of
'

l

nuclear materials in educational programs and the benefits that |
|

|

|
_ _ _ . __ __ _ _-_ _ . _ _ _ .
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resulted from those materials' use. The Commission concluded, on

the basis of these visits and the arguments made in the petition

for reconsideration, that it should propose to retract the new

annual fees ($62,100 per research reactor license; lesser amounts

for each materials license). Accordingly, on September 29, 1993

(58 FR 50859), the Commission published in the Federal Register a

notice granting the petition and proposing to restore the annual

fee exemption for nonprofit educational institutions.

The Commission received over 200 comments on the proposed

rule, with the vast majority in favor of restoring the annual fee

exemption. (This number includes comments on the educational

exemption provided to the Commission in response to its

Congressionally-mandated study of overall agency fee policy, see

58 FR 21116; April 14, 1993). After careful review of the

comments, and after studying the views of a professional

economist engaged to assist in analyzing the comments (see note 2

infra), the Commission has decided to make final its proposed

reinstatement of the exemption from annual fees for nonprofit

educational institutions.

As the Commission made clear in the proposed rule, it will

not charge other licensees retroactively f or the monetary

shortfall produced by the Commission's change in policy on the

educational exemption. Therefore, for FY 1993 no licensees will

be charged additional fees to compensate for the restored

exemption. In addition, because the educational exemption is

being restored for FYs 1991-92, there will be no refunds to power
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reactor licensees who paid increased annual fees in those years

due to the exemption of nonprofit educational institutions (a

point also detailed in the proposed rule) .

II. Responses to Comments

Although the comment period expired on October 29, 1993, the
i

NRC reviewed all comments received prior to November 13, 1993.

The Commission received over 200 comments in response to the

proposed rule. Copies of all comment letters received are

available for inspection in the NRC Public Document Room ("PDR"),

2120 L Street, NW (Lower Level), Washington, D.C. 20555.

1. Comment. Most commenters were educational institutions,

who argued that their educational and research activities with

licensed nuclear materials will have to be severely curtailed or

halted altogether if the annual fee exemption is not restored.

They claimed that the annual fees would, in many cases, entirely

subsume the budget for operation of the research reactor or use

of nuclear material. Many commenters also stated that there was

no possibility of obtaining more money for their operating

budgets, and that the inevitable result of annual fees would

therefore be an across-the-board reduction in nuclear-related i

studies.

Response. The Commission is aware of the effect annual fees

could have on nonprofit educational institutions, not only from f

their comments but also from its own site visits. The Commission

i

f
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believes that much of the work done by these institutions with

nuclear materials, in both nuclear and non-nuclear fields of

study, is extremely valuable and should not be impeded or halted

due to the new annual fees. Further, for reasons discussed

later, subsidies for such activities are both necessary and

desirable.

2. Comment. A number of comments received from nonprofit

educational institutions stated that their work produced

externalized benefits to society, in the words used in the D.C.

Circuit's Allied-Signal decision, "not captured in tuition or

other market prices." Among the benefits cited were research in

fields such as nuclear safety, neutron activation analysis,

neutron radiography, archaeology, art history and biology. Much

of this research, some commenters claimed, was basic research

done to advance science, not for profit or commercial use

(although such an outcome might occur). One commenter noted that

it does not accept research grants and contracts without making

them public, and publishes virtually all its findings. The

commenters asserted that this research, if halted due to new

fees, would not likely be duplicated or replaced by the private

sector.

Response. The Commission agrees with commenters that much

of the work done with nuclear materials in academia, if halted,

would simply not be continued in the private sector. In

particular, the Commission was impressed by the arguments made

regarding basic research. The Commission believes that such

_ _ _ _ _ _ _ _ _ _
. _ _
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research, done in the spirit of academic inquiry, is an integral

part of the programs run by educational institutions with NRC

licenses.

The Commission agrees with commenters' arguments that

educational institutions' commitment to basic research is largely'

!

unique, as it is not driven by the need to develop commercial

'
uses. While there is undoubtedly much basic research performed

outside educational institutions, the Commission does not believe

that it is an adequate substitute for academic research.

In the Commission's view, a major benefit resulting from

educational institutions' use of nuclear reactors and materials

is the production of new knowledge through research, which the
,

Commission would term a "public good," as defined in economic

theory.2 Two characteristics of a public good like pure
,

knowledge are its nondepletability and nonexcludability. That

is, one person's acquisition of knowledge does not reduce the

amount available to others; further, it is not efficient - and

often is impossible, as a practical matter - to prevent others

from acquiring it. These characteristics make it difficult to

recoup the costs of producing pure knowledge. Because the value

i of a public good may be very great, but the costs of producing it

impossible to recapture, it may be necessary to subsidize that

The commission's analysis of this concept was aided by a
memorandum prepared by an NRC consultant on the issues ~of
external benefits and public goods. The memorandum has been
placed in the NRC PDR and may be examined by any interested'

member of the public. See Memorandum to NRC Staff from Stephen
J.K. Walters, Professor of Economics, Loyola College (Md.), dated

! January 4, 1994.
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goca's production for production to occur at all. In the

Commission's view, that is true of the pure knowledge produced by

nonprofit educational institutions, and the Commission has

therefore decided to exempt them from fees.

Restoring the educational exemption will have additional

beneficial consequences. Colleges and universities not only

produce research results and pure knowledge (what we have termed

"puolic goods"), but also other benefits of great value to both

the nuclear community and society as a whole. For instance, many

of the students trained on research reactors will likely become

the next generation of nuclear reactor operators and engineers.

The knowledge they gain from their education in these fields will

allcw them to operate reactors and other nuclear f acilities

safely and effectively. Knowledge attained through education

will also be of value to those companies or Government agencies,

including the armed forces, who hire these students to perform

nuclear-related work, which often cannot be done without

extensive education in the area.

3. Comment. A number of commenters argued, for a variety

of reasons, that the educational exemption should not be

restored. Some commenters stated that each licensee should pay

its fair share. Others believed that for-profit entities benefit

the public as well and should not be penalized because they

generate profits. Certain nonprofit commenters and medical

licansees argued that if the exemption were retained, it should

be expanded to include nonprofit institutions and medical
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licensees that are not now exempted from fees. A few commenters

stated that in certain fields of study, schools and university

hospitals compete with private research laboratories and

nonprofit hospitals, respectively, and thus would receive an

unfair subsidy from an annual fee exemption. One commenter went

on to argue that such a subsidy amounted to an unlawful promotion

o'f atomic energy by the NRC. Another commenter requested that

the proposed rule be changed to exempt it from the annual fee,

noting that it was the only Federally-owned research reactor not

lso exempted, due to the level of its power output.

A number of other commenters supported restoration of the I

educational exemption, but believed it should be funded in a

different manner. The two alternatives most popular with |

I
commenters were funding the exemption out of general revenues, I

i

which would mean removing it from the fee base, or funding it via |

a surcharge on all licensees, not just power reactor licensees.

Those commenters favoring removal of the educational exemption

from the fee base acknowledged that such an outcome would require ]
i
ICongressional legislation.

Response. After deliberating over whether the educational

exemption should be restored, the Commission believes the wisest

policy decision is to exempt nonprofit educational licensees once

again. Since the Commission published its final rule in July

1993 abolishing the educational exemption, it has devoted an

extraordinary amount of time and attention to the question of

whether to reverse that decision. It has reviewed hundreds of

,
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letters on the issue, fielded numerous phone comments and

inquiries, and sent staff membern to study the issue by visiting

college and university licensees. In the Commission's view, the

evidence taken as a whole leans strongly in favor of restoring

that exemption, for the reasons described above: that many

educational licensees would be forced to halt their research and

educational activities due to lack of funds if NRC fee subsidies

were withdrawn; that those activities would often not be

continued in the private sector, resulting in a serious loss of

basic research in numerous areas of study; and that the public

good inherent in the production of knowledge made available to

all is worthy of Government support. Such support would not

therefore constitute an unlawful subsidy or promotion of atomic

energy.

The Commission has received anecdotal information from some

commenters indicating that certain nonprofit research

institutions (which do not fall within the definition of

nonprofit educational institution as provided in 10 CFR 171.5)

and Federally-owned research reactors should receive the same

treatment as educational institutions.3 However, the Commission

does not believe it has sufficient information on which to base a

generic exemption for such research institutions and reactors.

'Most Federally-owned research reactors were exempted from I

fono by Congress in earlier legislation. See section 6101(c)(4)
of OBRA-90, 42 U.S.C. 2214(c), as amended by the Energy Policy
Act of 1992. Howes'or , the reactor in question operates at a
power level greater than that specified in the legislation for
exempt facilities, and therefore does not meet the definition of
a "research reactor" for purposes of the statutory exemption.

:
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Because the proposed rule did not suggest that the educational

exemption be expanded in this way, the Commission received a

smaller number of comments than are needed to make an informed

decision on this issue. For that reason, the current policy of

charging such entities annual and user fees remains in effect.

Those nonprofit research institutions and Federally-owned
,

research reactors who believe that they qualify for an exemption

from the annual fee based on the public good concept are, of

course, free to request one from the Commission. See 10 CFR

171.11. Depending on the outcome of any such requests, the
;

:ommission may need to revisit the question of whether to make' 1

r.onprofit research institutions generically exempt from fees in a
future rulemaking.

The Commission also believes that medical licensees should

continue to pay annual fees. This is consistent with past

Commission practice. Contrary to some commenters' assertions,

the Commission's fee policy does not result in a competitive

advantage for university medical licensees over nonprofit

hospitals. Both are charged fees for licenses authorizing'

medical treatment using licensed nuclear material.' The

Commission does not believe that medical licensees are analogous

to nonprofit educational institutions. Their function is not

i

'similarly, materials licenses held by nonprofit educational
institutions which authorize remunerated services or services
performed under a Government contract are also subject to fees. l

See 10 CFR 170.11(a) (4) and 171.11(a) (1) (1993).

' * " * * 'Q ~ m ., , , _ _
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'
pure research and education, but primarily to provide services to

l
paying customers.

While the commission does not dispute that medicine provides

significant benefits to patients, such treatment is both.

depletable and excludable. The benefits of medicine are

therefore a private rather than a public good. By contrast, an
,

educational institution generally disseminates the results of its

basic research to all who want it, even going beyond the confines

of the university itself, without receiving compensation from any

of those benefitting from that knowledge. The key to nonprofit

educational licensees' singular treatment is not merely that they

provide valuable social benefits; rather, it is the existence of

certain market failure considerations (discussed above) that
apply to producers of pure knowledge through basic research, buti

not to medical practitioners. The distinction between

educational and medical licensees is addressed at greater length

| in the Commission's Federal Register notice discussing the

petition filed by the American College of Nuclear Physicians and

the society of Nuclear Medicine seeking a fee exemption for

medical licensees (published in the Proposed Rule Section of this

issue of- the Federal Register) .

The Commission does not plan to adopt the suggestion of some
.

' commenters that most or all other licensees should contribute

something toward the costs of exempting nonprofit educational

licensees. The agency, in any event, is not recouping these

costs for FY 1993, as it is legally precluded from retroactively

_. . - .-
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collecting those costs from licensees. The Commission in its

Energy Policy Act-mandated review of fee policy has concluded

that the costs of exempting nonprofit educational institutions

should be excluded from the fee base through legislation

modifying OBRA-90. In its study, the Commission concluded that

if legislation to accomplish this is not enacted, these costs

should continue to be recernred through fees assessed to power

reactor licensees.

4. Comment. A number of commenters have argued that the

Atomic Energy Act of 1954, as amended ("AEA"), mandates NRC

cupport of education, and that accordingly the NRC mutit restore

the educational exemption to conform to that mandate. In this

regard, some commenters made the point that their facilities were

originally funded or provided to them by the AEC or other Federal

agencies.

Response . The Commission acknowledges its longstanding

policy of supporting education, and believes that such support

has been vital to the success of nuclear and nuclear-related '

education. That notwithstanding, the Commission does not view

its education policy, or the exhortatory language of the AEA, as

mandating that colleges and universities be exempt from URC fees. |

The Commission has decided to restore the fee exemption as a

policy matter, not a matter of legal compulsion.

5. Comment. Many educational institutions commented that

it made little sense to charge them annual fees when much of
I

their nuclear-education funding was derived from Federal agencies r

r

:|

. . -.

|
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such as the Department.of Energy and the National Science

Foundation. Another commenter argued that State agencies were

nonprofit in nature and should be exempted in the same manner as

colleges and universities.

Response. The Commission for reasons discussed above decided

to reinstate the exemption for nonprofit educational

institutions. The fact that a number of these institutions

received funding from Federal agencies was not a factor in the

final decision. The Commission's decision was based primarily on

who received the benefits of the services rendered, rather than

who funded the underlying activities.

The Commission also notes that it charges fees to other

governmental licensees, including both Federal and State

agencies. (Virtually no Federal agencies are charged user fees

under Part 170 due to a prohibition against such fees in the

Independent Offices Appropriation Act, see 31 U.S.C. 9701.) It

finds no basis for changing its historical policy with respect to
i

these entities in this rulemaking. This issue is addressed in i
i

the Commission's Report to Congress on fee policy, cited earlier '

in this rulemaking.

6. Comment. Some educational commenters stated that they

should fall under the category of small entities, and asked

whether the definition of "small entity" could be broadened to |

include a greater number of institutions than currently fall

within the definition.

I

._ .-,__ _ ___ ~ _ . . . . . _ . _ _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ __
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Response. The Commission intends to re-examine the size

standards it uses to define small entities within the context of

compliance with the Regulatory Flexibility Act. The Commission

will conduct this review within the context of the proposed

revisions of small business size standards proposed by the Small

Business Administration ("SBA") (58 FR 46573; September 2, 1993).

The Commission will not complete its review until the SBA

promulgates a final rule containing the revised size standards.

Until these activities are completed, it would be premature to

address this comment.

III. Final Action - Changes Included in Final Rule

The Commission has made only one change to its FY 1993 final

rule establishing annual and user fee schedules for that fiscal

year. As it proposed, the Commission has amended S 171.11 to

exempt nonprofit educational institutions from annual fees. The

new exemption provision is identical to that contained in the FY

1991 and 1992 final fee rules. Because the final fee schedule

for FY 1993 has already been issued, the Commission will not be

charging any other licensees for the fees that would have been

paid for FY 1993 by the newly exempt group of licensees. For

that reason, no new fee schedule is being published at this time.

A revised NRC fee schedule incorporating these changes and

billing other licensees for the FY 1994 exemption's costs will be

included in the FY 1994 proposed fee rule.

_ - . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .



. _.. .._ _ _ _ . _ _ _ . . _ _ . = . _ _ . . . _ _ . _ _ _ _ . _ . ._ .. _ . . _ _.-_._ ._ _-

=
.

- 16 -

Because the Commission has decided in this final rule to

: reinstate the annual fee exemption for nonprofit educational

institutions, the NRC will cancel the FY 1993 annual fee invoices
,

'i
for those licensed activities exempt under this final rule.

<

Accordingly, refunds will be made to those licensees who paid the

FY 1993 annual fees and are now exempt under this final rule.
1

Additionally, no further action will be taken on nonprofit

educational institutions' exemption requests, which had been held

in abeyance pending this final rule. r

Some nonprofit educational institutions filed applications

requesting termination, downgraded, possession-only or combined

licenses to avoid the FY 1993 annual fee. If those applications

are still pending, the licensees should notify the NRC within 30

I calendar days from the effective date of this rule if they wish

i to rescind their applications due to the exemption's

reinstatement. Absent such notification, the NRC will process

the applications as filed. There are instances where the NRC has

already completed final action on some of the applications in
.

question. The affected nonprofit educational institutions are,

advised that if they wish to reinstate their previous license

authority, they must file an application to do so with the NRC. |

Such applications for reinstatement of previous license authority;

I ' arc exempted from fees under 10 CFR 170.11(a)(4) as appropriate.

IV. Section-by-Section Analysis

.

,
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Section 171.11 Exemptions

Paragraph (a) of this section is amended by adding nonprofit

educational institutions, as defined in S 171.5, to the list of

those entities exempted from annual fees by the Commission. A

discussion of this change in fee policy is found in Sections I

and II of this final rule.

V. Environmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of

action described in categorical exclusion 10 CFR 51. 22 (c) (1) .

Therefore, neither an environmental assessment nor an

environmental impact statement has been prepared for the final

regulation.

VI. Paperwork Reduction Act Statement

This final rule contains no information collection

requirements and, therefore, is not subject to the requirements

of the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).

VII. Regulatory Analysis

With respect to 10 CFR part 171, on November 5, 1990 the

Congress passed Pub. L. No. 101-508, the Omnibus Budget

Reconciliation Act of 1990 (OBRA-90). OBRA-90, as amended,

i
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requires that for FYs 1991 through 1998 approximately 100 percent

of the NRC's budget authority be recovered through the assessment
,

of fees. To accomplish this statutory requirement, on July 20,'

1993 (58 FR 38666), the NRC, in accordance with 5 171.13,

published in the Federal Reaister the final amount of the FY 1993

annual fees for operating reactor licensees, fuel cycle

licensees, materials licensees, and holders of Certificates of'

compliance, registrations of sealed source and devices and QA

program approvals, and Government agencies. Consistent with
'

OBRA-90 and its Conference Committee Report, the Commission has

ensured that -

(1) The annual fees are based on the Commission's FY 1993

budget of $540 million less the amounts collected from Part 170
,

!
fees and the funds directly appropriated from the Nuclear Waste

Fund to cover the NRC's high level waste program;
q

; (2) The annual fees, to the maximum extent practicable, have

a reasonable relationship to the cost of regulatory services'

provided by the Commission; and

(3) Annual fees are assessed to those licensees which the
Commission, in its discretion, determines can fairly, equitably

and practicably contribute to their payment.

Therefore, when developing the annual fees for operating
i

power reactors, the NRC continues to consider the various reactor

vendors, the types of containment, and the location of those

'
reactors. The annual fees for fuel cycle licensees, materials

i

j licensees, and holders of certificates, registrations and

|.
I

4
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approvals and for licenses issued to Government agencies take

into account the type of facility or approval and the classes of<

the licensees.

10 CFR part 171, which established annual fees'for operating

power reactors effective October 20, 1986 (51 FR 33224; September

; 18, 1986), was challenged and upheld in its entirety in Florida
;

Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.

1988), cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989

budget, was also legally challenged. As a result of the Supreme'

Court decision in Skinner v. Mid-American Pipeline Co., 109 S.Ct.

1726 (1989), and the denial of certiorari in Florida Power and

Light, all of the lawsuits were withdrawn.

The NRC's FY.1991 annual fee rule was largely upheld
,

I

recently by the D.C. Circuit Court of AppealsLin Allied-Signal v.

NRC, 988 F.2d 146 (D.C. Cir. 1993). '

'

i
~

i

: VIII. Regulatory Flexibility Certification
1 .

| |
!'

As required by the Regulatory Flexibility Act, 5 U.S.C.

605(b), the Commission certifies that this final rule as' adopted
i

does not have a significant economic impact on a substantial |

)
number of small entities. I

IX. Backfit Analysis-
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The NRC has determined that the backfit rule, 10 CFR 50.109,

does not apply to this final rule and that a backfit analysis is

not required for this final rule. The backfit analysis is not

required because these amendments do not require the modification

of or additions to systems, structures, components, or design of

a f acility or the design approval or manuf acturing license for a

f acility or the procedures or organization required to design,

construct or operate a facility.

List of Subjects in 10 CFR Part 171

Annual charges, Byproduct material, Holders of certificates,

registrations, and approvals, Intergovernmental relations, Non-

payment penalties, Nucicar materials, Nuclear power plants and

reactors, Source material, Special nuclear material.

For the reasons set out in the preamble and under the

authority of the Atomic Energy Act of 1954, as amended, and 5

U.S.C. 552 and 553, the NRC hereby adopts the following

amendments to 10 CFR part 171.

PART 171 - ANNUAL FEES FOR REACTOR OPERATING LICENSES, AND FUEL

CYCLE LICENSES AND MATERIALS LICENSES, INCLUDING NOLDERS OF

CERTIFICATES OF COMPLIANCE, REGISTRATIONS, AND QUALITY ASSURANCE

PROGRAM APPROVALS AND GOVERNMENT AGENCIES LICENSED BY THE NRC

.

-
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1. The authority citation for Part 171 is revised to read

as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100 Stat. 146, as

amended by sec. 5601, Pub. L. 100-203, 101 Stat. 1330, as amended

by sec. 3201, Pub. L. 101-239, 103 Stat. 2106 as amended by sec.

6101, Pub. L. 101-508, 104 Stat. 1388 (42 U.S.C. 2213); sec. 301,

Pub. L. 92-314, 86 Stat. 222 (42 U.S.C. 2201(W)); sec. 201, 88

Stat. 1242 as amended (42 U.S.C. 5841); sec. 2903, Pub. L. 102-

486, 106 Stat. 3125 (42 U.S.C. 2214 note).

2. In S 171.11, paragraph (a) is revised to read as

follows:

S 171.11 Exemptions.

(a) An annual fee is not required for:

(1) A construction permit or license applied for by, or

issued to, a nonprofit educational institution for a production

or utilization f acility, other than a power reactor, or for the

possession and use of byproduct material, source material, or

special nuclear material. This exemption does not apply to those

byproduct, source, or special nuclear material licenses which

authorize:

(i) Human use;

(ii) Remunerated services to other persons;

(iii) Distribution of byproduct material, source material,

or special nuclear material or products containing byproduct

material, source material, or special nuclear material; or

.
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(iv) Activities performed under a Government contract.

(2) Federally-owned research reactors used primarily for

educational training and academic research purposes. For

purposes of this exemption, the term research reactor means a

nuclear reactor that-

(1) Is licensed by the Nuclear Regulatory Commission under

section 104 c. of the Atomic Energy Act of 1954 (42 U.S.C.

2134(c)) for operation at a thermal power level of 10 megawatts

or less; and

(ii) If so licensed for operation at a thermal power level

of more than 1 megawatt, does not contain-

(A) A circulating loop through the core in which the

licensee conducts fuel experiments;

(B) A liquid fuel loading; or

(C) An experimental facility in the core in excess of 16

square inches in cross-section.

* * * * *

/
Dated at Rockville, MD this /[~ day of March, 1994.

F r the Nucle r Regulatory Commission,

md usk
'Nfamdel J. Chif%, i

Secretary of t 1e Commission,

s
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' OFFICE OF THE
SECRETARY

William H. McCartney, M.D.
President
American College of Nuclear Physicians

Richard C. Reba, M.D.
President
Society of Nuclear Medicine
1101 Connecticut Avenue, N.W.
Suite 700
Washington, D.C. 20036

Gentlemen:

After careful consideration of your rulemaking petition dated
February 10, 1992, the Commission has determined that your
request to amend 10 CFR 170 and 171 must be denied, for the
reasons provided in the enclosed Federal Reaister notice.

The enclosed notice of denial will be published shortly in the
ffdgrM Reaister. If you need more information, please contact
Michael Rafky in the Office of General Counsel at 301-504-1974.

ncerely,
O

,

k muel J. Ik
Secretary o the Commissi n

Enclosure:
As stated

'

9407010079 940617
PDR PR
171 59FR12539 PDR g
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NUCLEAR REGULATORY COMMISSION

10 CFR Parts 170 and 171
:

(Docket No. PRM-170-3]
]

American College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or

" Commission") received a petition for rulemaking submitted by the

American College of Nuclear Physicians ("ACNP") and the Society

of Nuclear Medicine ("SNM") (" petitioners"). The petitioners

requested that the Commission amend its regulations governing the

user and annual fees charged to their members due to increases in

those fees. Among the specific requests contained in the

petition were to establish a generic exemptien for medical-

licensees who provide services in nonprofit institutions and to
;

allow NRC licensees a greater voice in the development of new
4

regulations by the NRC. After careful consideration, the

commission has decided not to adopt the proposals made in the
,,

petition.
.

ADDRESSES: Copies of the petition for rulemaking, the public
comments received, and the NRC's letter to the petitioner are

"
9407010084 940617
PDR PR
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available for public inspection or copying in the NRC Public

Document Room, 2120 L Street, NW (Lower Level), Washington, DC

20555.

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of i

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

1

SUPPLEMENTARY INFORMATION:

I. Background.

II. Responses to comments.

I. Background

On February 18, 1992, the NRC received a petition for

rulemaking submitted by petitioners ACNP and SNM. The

petitioners requested that the NRC amend 10 CFR Parts 170 and 171

which govern the annual and user fees imposed on most NRC

materials licensees by the Commission since the advent of 100

percent fee recovery in FY 1991. The petitioners requested these

amendments because of the substantial adverse impacts experienced

by their members following increases in the NRC's user.and annual

fees.

On May 12, 1992 (57 FR 20211), the NRC published a notice in;

the Federal Register announcing receipt of the petition. In that

notice, the NRC stated that it would consider the issues raised !

by petitioners within the context of the review and evaluation of i

2 !
l
i

|

*
.

_ _ _ _
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the fee program for FY 1993 conducted as part of the NRC's

continued implementation of Public Law 101-508, the Omnibus

Budget Reconciliation Act of 1990, as amended (OBRA-90). On

October 13, 1992 (57 FR 46818), the NRC published a notice

requesting public comment on the isoues raised in the petition.

The NRC received nearly 100 comments in response to this

request, with the vast majority in favor of granting the

|petition. After careful consideration of the comments, the

Commission has decided to deny the petition for rulemaking, for

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commenters simply restated

their support for some or all of the requested changes in NRC

policy detailed in the petition. In their petition, ACNP and SNM

stated that NRC fee increases under the 100 percent recovery

regime were adversely affecting tPctr members' practice of

nuclear medicine, in the process harming the societal benefits

which stem from that field of medicine. The petitioners claimed

that they could not recoup the costs of NRC fees because Medicare

reimbursement levels are inadequate and because competing nuclear

medicine alternatives are not regulated (or charged fees) by the )

NRC. Petitioners then compared their treatment under the NRC's

fee rules to that of nonprofit educational institutions, power ]

reactors and small entities, all of whom petitioners claimed

3

|

|
|
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receive special treatment by the NRC, and argued that for

exemption purposes medical licensees should not be lumped
d

together with all other materials licensees.

For these reasons, ACNP and SNM requested that the

Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided

in nonprofit institutions, such as hospitals, similar to that4

granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical

licensees, by means of a " simple template for strticturing

exemption requests;"

(3) Adopt a sliding scale of minimum fees that grants

nuclear-physicians more relief than the current small entity

classification (which grants relief to physicians in private |
|

] p::actice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC's

decisionmaking process for developing new regulatory programs.

! In that regard, petitioners suggested that the criteria

contained in the NRC's backfit rule be applied to the development

of all new regulatory programs. That is, if a regulation is not

necessary for the adequate protection of the public health and

safety, the NRC would be required-to show that the rule would i

l

substantially increase safety and that its benefits outweigh its
'

Costs.

Responso. The Commission does not believe that the analogy

i between colleges and universities and medical services provided

4
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in a nonprofit institution is a valid one. The Commission

recently decided to reinstate a longstanding (but temporarily

withdrawn) fee exemption for nonprofit educational institutions.

The key to educational institutions' singular treatment, however,

is not their nonprofit status, nor the fact that they provide

valuable social benefits; rather, it is the existence of certain

structural market failures in educational institutions'

production of new knowledge. In other words, colleges and

universities produce new knowledge primarily through basic

research, and disseminate it (essentially for free) to all who

want it, without receiving compensation from those benefitting.

In economic terms, this new knowledge is often termed a "public

good."1

Two defining characteristics of a public good are its

nondepletability and nonexcludability. That is, one person's

acquisition of knowledge does not reduce the amount available to

others; further, it is not efficient - and often is impossible,

as a practical matter - to prevent others from acquiring it at a

zero price. These characteristics make it difficult to recoup

the costs of producing new knowledge. Because the value of a

public good may be very great, but the costs of producing it

impossible to recapture, public subsidies may be necessary for

2The Commission's analysis of this aspect of the petition is
. based in part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested persons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professor of Economics, Loyola
College (Md.), dated January 4, 1994.

5
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production to occur at all. The Commission has decided to exempt

nonprofit educational institutions from annual fees to advance

continued production of new knowledge.

By contrast, medical practitioners have the capability of

obtaining compensation for the benefits they provide. Unlike new

knowledge, medical services are both depletable and excludable.

The benefits of medicine, while unquestionably significant, are

therefore a private rather than a public good, in economic terms.

The Commission believes, in sum, that the market failure

considerations that apply to educational institutions'

attempts to produce new knowledge simply do not apply to medical

practitioners. There is no structural barrier to the recovery of

costs incurred in producing the benefits of medicine. The

situation of the medical practitioners is not fundamentally

different from that of the for-profit licensees whose claims for

exemption on grounds of inability to pass through costs the

Commission has rejected in the past. (See 58 FR 38666-68; July

20, 1993.)

In this regard, the Commission notes petitioners' claim that
|

Medicare may not account for NRC fees when reimbursing physicians

and hospitals. The Commission is also aware of pricing pressures
I

caused by competing nuclear medicine modalities not regulated (or |

charged fees) by the NRC. However, as the Commission explained

in its FY 1993 fee rule, it is impracticable for this agency to

evaluate the merits of such empirical claims regarding the

ability of licensees to pass through fee costs to their

6

1
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customers. (See 58 FR 38666, 38667-68; July 20, 1993.) The

Commission "does not believe it has the expertise or information.

needed to undertake the subtle and complex inquiry whether in a,

market economy particular licensees can or cannot easily

recapture the costs of annual fees from their customers." (58 FR

38667; July 20, 1993.) This statement applies equally to medical

licensees as it does to all others whose products cannot be

characterized as a "public good."
.

Addressing the petition's second major point, the Commission

disagrees with those commenters who call for new individualized

exemption criteria-for medical licensees. The Commission

| believes that the current exemption process for materials

licensees, as codified in 10 CFR 171.11(d), provides medical

licensees with the opportunity to request an exemption by means

of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials

j licensee) contained in S 171.11 allow the requester to inform the

Commission of "(ajny . relevant matter that the licensee. .

believes" should impact on the exemption decision. This allows

the commission flexibility to consider each situation on.its own |

merits. Were the Commission to attempt to establish specific
i

criteria for each type of materials licensee, itself a daunting |
1

task, it might then be prevented from considering factors which

.

did not fall precisely within those enumerated. And if the ,

i I
commission retained the open-ended provision quoted above, it )

. would have expended considerable time and resources to little

.

7
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purpose, as licensees could make the same claims under new

criteria that they can at this time.

Petitioners also complained that the NRC had established a

high threshold for granting materials exemption requests. In

this regard, the Commission explained in the first 100 percent
.

fee recovery rule, in FY 1991, that because it was statutorily

required to collect 100 percent, it could not easily exempt

licensees from fees. If one licensee or class of licensees is

exerpted, those fees must then be placed on other licensees,

increasing their fee burden. It is for that reason that the

Commission only grants exemptions in exceptional circumstances.

(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners # third request, that the Commission establish a

sliding scale of minimum fees based on the size of the licensee,

waich " reflects the unique constraints on physicians", also is

denied. In its FY 1991 fee rule, the Commission explained in

great detail why it devised its fee schedules in the manner it

did, basing fees on classes of licensees rather than licensee-by-

licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to

the Final Rule; July 10, 1991.) There is no information

contained in either the petition or comments on the petition

which would lead the Commission to reconsider this approach, and

therefore the Commission must deny this aspect of the petition as

well.

However, the Commission intends to re-examine the size

standards it uses to define small entities within the context of

8
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compliance with the Regulatory Flexibility Act. The Commission {,

'

l

will conduct this review within the context of revision of the i

small business size standards proposed by the Small Business
|

Administration ("SBA") (58 FR 46573; September 2, 1993). The j
f

Commission will not complete this review until the SBA 1

promulgates its final rule on this matter. These activities may

result in a revised definition of "small entity" more favorable
i

to petitioners.

Finally, the Commission denies petitioners' request that
,

licensees be provided more power over the development of NRC
4

regulations, and that a new backfit rule incorporating cost-

benefit analysis be instituted to evaluate the agency's ;

regulatory programs. The Commission denied similar requests in

its FY 1991 fee rule, explaining that the NRC is not exempt "from

tL3 normal Government review and budgetmaking process." The

Commission at that time pointed out that "the Government is not

subject to audit by outside parties," and that "(ajudits are

performed by the General Accounting Office or the agency's :

Inspector General, as appropriate." (56 FR 31472, 31482; July

10, 1991.) Additionally, the NRC complies with Federal

regulations such as the Paperwork Reduction Act of 1980 (44

U.S.C. 3501 et seq.) and the Regulatory Flexibility Act of 1980

(5 U.S.C. 601 et seq.) that require agency analysis of the
.

economic effects of new regulations on licensees. The NRC Staff
1

also prepares detailed cost-benefit analyses to justify any new

regulatory requirements; these analyses are carefully reviewed by

9
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the Commission. The commission has seen nothing either in the

petition or comments on the petition that would lead it to change

its approach in this area. The Commission would like to

emphasize, however, that licensees are always welcome and

expected to comment on proposed rulemakings, including the

accompanying cost-benefit analyses, and that such comments, along

with petitions such as the present one, workshops, meetings of

the Advisory committee on the Medical Use of Isotopes, and the,

day-to-day interaction between licensees and the agency, in the

; commission's view provide an adequate and successful method of

keeping each group apprised of the other's concerns.

I2. Comment. The Commission received a potpourri of

comments on other aspects of the petition. A number of

commenters disagreed with the petition, arguing that medical

licensees should not receive an exemption, as the costs of such

an exemption would be borne by other licensees to whom the

additional fees would have no relation, and that every licensee

should pay its fair share. Other commenters stated that the fees

should be abolished entirely, which would remove the dilemma over

granting exemptions. One commenter argued for basing an

exemption on the function for which the license is utilized, not

the function of the licensed organization. Some commenters

argued that fees should be based on factors such as the amount of

radioactive sources possessed, the number of procedures perfo).med

or the size of the nuclear department within a hospital. Certain

commenters suggested expanding the number of exemptions to
:

10
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include Government agencies, along with those licensees which

provide products and services to medical and educational

entities. One commenter requested that the NRC take Agreement
!

State schedules into account when setting its own fee schedule, l

Another commenter raised concerns as to the expense of NRC

contractors and the quality of NRC regulation. And a few

commenters urged the NRC to reevaluate or abolish its then-
|

recently instituted Quality Management (QM) program.

Response. As the commission stated above, it is denying this

petition for rulemaking, and therefore not exempting medical

licensees for services provided in a nonprofit institution.

The Commission cannot abolish its fees unilaterally, as the

requirement to collect 100 percent of the agency's annual budget

authority through user and annual fees is statutorily mandated by

Congress, see section 6101 of OBRA-90.

The Commission has explained in the past why it did not

believe that basing fees on factors such as number of sources or

the size of the facility would result in a fairer allocation of

the 100 percent recovery requirement. (See FY 1991 Final Rule,

56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;

and Limited Revision of Fee Schedules, 57 FR 13625; April 17,

1992.) The Commission has seen no evidence in the petition or

comments on the petition which would lead it to change its

current approach of charging fees by class of licensee. For

reasons similar to those stated in the earlier rules cited above,

the Commission does not believe it would be feasible to base an

11
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| exemption on the function for which a license is utilized rather

than on the function of the licensed organization.

The Commission has also explained in prior rulemakings why

it has decided to charge Federal agencies annual fees, and has

seen nothing in comments on the petition which would cause it to

change its position on this policy matter. (See FY 1991 Final

Rule, 56 FR 31472, 31474-45; July 10, 1991.) The Commission also

does not believe that the exemption for nonprofit educational

institutions should be expanded to cover those private companies

supplying services and products to medical or educational

licensees. The fact that the cost of these services and products

impacts upon exempt licensees is not sufficient reason to exempt

private for-profit licensees. By exempting nonprofit educational

institutions from fees, the commission has addressed the direct

inpact of its fees on those institutions. Additionally, the

Commission has discussed in both prior and current rulemakings

the necessity of a high threshold for exemption requests and the

overarching requirement to collect as close to 100 percent of its

annual budget authority as possible; these factors remain valid

here.

While the commission acknowledges that in many cases

Agreement States base their fee schedules in some measure on the i

!

NRC's fee schedule, the NRC cannot do the reverse. The NRC must

conform its fees to the 100 percent recovery requirements )

mandated by OBRA-90, independent of Agreement State fee schedules |

over which the agency has no control.
,

12
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Finally, the Commission believes that comments on the

agency's QM program, NRC contracting practices and the overall

quality of NRC regulation are beyond the scope of this notice.

However, the Commission notes that the agency's regulation

codifying its QM program was challenged and ultimately upheld in

court. See American College of Nuclear Physicians and Society of

Nuclear Medicine v. United States Nuclear Regulatory Commission

and United States of America, No. 91-1431, slip op. at 2 (D.C.

Cir. May 22, 1992) (per curiam).

Because each of the issues raised in the petition has been

substantively resolved, the NRC has denied this petition.

O
Dated at Rockville, Marylandthis|(~dayofMarch, 1994.

.F r the Nuc ear 4egulatory Commission,

h luk
muel J. Ch.Ik, 'Ns

Secretary of the Commission.

1
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UNITED STATES Cys: Iaylor
!" NUCLEAR REGULATORY COMMISSION Milhoan'

" o

( E W ASHIN GTON,0.C. 20655 o sonIN RESPONSE, PLEASE
# REFER TO: M940301B*

Knubel\ # March 9, 1994
***** Turdici

OFFICE OF THE Meyer, ADM
SECRETARY Shelton, IRf

Holloway, Of
y , 0GC

MEMORANDUM FOR: James M. Taylor
Executive Director for Operations

William C. Parler, General Counsel

Stephen G. Burns, Director
Office of Commi s?on ppellate Adjudication

FROM: / ' Samuel J. Chil e' '
y

SUBJ ECT; STAFF REQUIRE ANTS - AFFIRMATION / DISCUSSION
AND VOTE, 11:30 A.M., TUESDAY, MARCH 1, 1994,
COMMISSIONERS' CONFERENCE ROOM, ONE WHITE
FLINT NORTH, ROCKVILLE, MARYLAND (OPEN TO
PUBLIC ATTENDANCE)

I. SECY-94-035 - Sacramento Municinal Utility District -
Licensina Board's Second Prehearino Conference Order,
LDP-93-22

The Commission, by a 4-0 vote, approved an order denying a
petition by sacramento Municipal Utility District (SMUD) for
review of the ASLB's decision, (LBP-93-23), admitting a
contention filed by the Environmental and Resource Conservation
Organization.

In addition the Ccmmission agreed that the staff should provide
the Commission with a report on the impact of adopting the
Licensing Board's suggestions in regard to providing additional
information on other agencies views to be included in the
Environmental Assessment (LBP-93-23, slip op at 73).

@DG/OGC) (SECY Suspense: 4/18/94) 9400058
NRR

II. SECY-94-034 - Issuance of Final Rule Reinstatina Nonprofit
Educational Exemotion and Denial of Petition for Rulemaking

The Commission, by a 4-0 vote, approved issuance of a final rule
reinstating the exemption from fees for nonprofit educational
institutions and denied a petition for rulemaking filed by the
American College of Nuclear Physicians and Society of Nuclear
Medicine requesting Commission action on.a number of user fee
issues.

0 ;L3 \ t D \ % T4
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The attached changes should be incorporated into the Federal
Register Notices and they should be reviewed by'the Rules Review
and Directives branch, ADM, and returned for signature and
publication.

6B993 (0C/0GC) (SECY Suspense: 3/18/94) 9300120

Attachments:
As stated

cc: The Chairman
Commissioner Rogers
Commissioner Remick
Commissioner de Planque
OIG
OCA
Office Directors, Regions, ACRS, ACNW, ASLBP (via E-Mail)
PDR - Advance
DCS - P1-24
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1cttore on the issue, fielded numerous phone comments and
!

inquiries, and sent staff members to study the issue b
,

college and university licensees. y visiting
In the Commission's view, the

evidence taken as a whole loans strongly in favor of r
estoring

that exemption, for the reasons described abover th ta many

educational licensees would be forced to halt their research and
educational activities due to lack of funds if NRC fee

.
subsidies

vere withdravn; that those activities would often not be
continued in the private sec tor, resulting in a serious l
basic research in numerous areas of study; and th t

oss of

a the public

good inherent in the production of knowledge made avail bl
.

all is worthy of Government support.
a e to

( - ] C /v'i f A T

The Commission has received anecdotal information from some
commenters indicating that certain nonprofit research
institutions

(which do not fall within the definition of
nonprofit educational institution as provided in 10 CFR 171 5
and Federally-owned research reactors should receive th

.)

treatment as educational institutions
e same

3

However, the commission

does not believe it has sufficient information on which to base a
generin exemption for such research institutions and r

eactors.
Because the proposed rule did not suggest that th

e educational
_ exemption be expanded in this way, the Commission rec ie ved a

fees by Congress in earlier legislation.'Most Federally-owned research reactors were exempted fromof OBRA-90, 42 U.S.C. 2214(c), See section 6101(c)(4)Act of 1992.
However, the reactor in question operates at aas amended by the Energy Policy

power level greater than that specified in the legislatiexempt facilities,
a "research reactor" for purposes of the statutory exem tiand therefore does not meet the definition of

on for

p on.

_
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smaller number of comments than are needed to make an informed, , J.

f' decision on this issue. For that reason, the current policy of

charging such entities annual and user fees remains in effect.*

Those nonprofit research institutions and Federally-owned
;

research reactors who believe that they qualify for an exemption
!

from the annual fee based on the public good concept are, of

course, free to request one from the Commission. See 10 CFR
:

171.11. Depending on the outcome of any such requests, the

commission may need to revisit the question of whether to make

nonprofit research institutions generically exempt from fees in a
future rulemaking.

The commission also believes that medical licensees should

continue to pay annual fees. This is consistent with past

contrarg' to one' comment'er's bhlief ,commission practice. Also,
\ - Z M 6atile commission ddes asses \ssfees to n'onprofit ducational

'
\ \N Ninstitutionsforlicensesauthorizingmedicaltreatmen\using

licensed nuclear materials. The commission does not believe that |

medical licensees are analogous to nonprofit educational |

|

institutions. Their function is not pure research and education,

but primarily to provide services to paying customers. )
;

While the commission does not dispute that medicina provides |

significant benefits to patients, such treatment is both

depletable and excludable. The benefits of medicine are

therefore a private rather than a public good. By contrast, an

educational institution generally disseminates the results of its
basic research to all who want it, even going beyond the confines

|
1

- . - . .
- - . . . . . . . .
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INSERT p.10:

Such support would not therefore constitute an unlawful subsidy
or promotion of atomic energy.

,

INSERT p.11:
;

| Contrary to some commenters' assertions, the Commission's fee
policy does not result in a competitive advantage for university

'

( medical licensees over nonprofit hospitals. Both are charged
; fees for licenses authorizing medical treatment using-licensed

nuclear material.1
a

,

)
J

J
!

!
,

1 |

I
.

!
- !

|

i

Similarly, materials licenses held by nonprofit educational l1

| institutions which authorize remunerated services or services (
performed under a Government contract are also subject to fees. |
See 10 CFR 170.11(a)(4) and 171.11(a) (1) (1993), (

1

i

e.
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Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.
1988), cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989

budget, was also legally challenged. As a result of the Supreme

Court decision in Skinner v. Mid-American Pipeline Co. , 109 S.Ct.

1726 (1989), and the denial of certiorari in Florida Power and

Light, all of the lawsuits were withdrawn.

The NRC's FY 1991 annual fee rule was largely upheld
recently by the D.C. Circuit Court of Appeals in Allied-Signal v.
NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Analysis

As required by the Regulatory Flexibility Act, 5 U.S.C.

605(b), the Commission certifies that this final rule as adopted
does not have a significant economic impact on a substantial

i

numberofsmallentities.[~Thi: fin:1 rul; r;;tcr;; ; pr;cirse
exemption-tc e specific :12:e of Heeneerr Lt.ile net i;p;;ing .

lic:n::r]new41nancial--burden vu 29 - a1=== d. . .y

IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109,

does not apply to this final rule and that a backfit analysis is
not required for this final rule. The backfit analysis is not

required because these amendments do not require the modification

_
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The Commission has seen nothing either in the
the Commission

petition or comments on the petition that would lead it to change
The commission would like toits approach in this area.

emphasize, however, that licensees are always yelcome and
cluding the

expected to comment on proposed rulemakings, )
accompanying cost-benefit analyses, and that such comments, along

;
i

with the day-to-day interaction between licensees and the agency,

in the commission's view provide an adequate and successful

method of keeping each group apprised of the other's concerns.
The Commission received a potpourri of

2. Comment.
A number ofcomments on other aspects of the petition.

commenters disagreed with the petition, arguing that medical

licensees should not receive an exemption, as the costs of such

an exemption would be borne by other licensees to whom the
I

additional fees would have no relation, and that every licensee
Other commenters stated that the feesshould pay its fair share.

should be abolished entirely, which would remove the dilemma over
one commenter argued for basing an j

granting exemptions,
exemption on the function for which the license is utilized, not

Some commentersthe function of the licensed organization.

argued that fees should be based on factors such as the amount of
radioactive sources possessed, the number of procedures performed

Certain j
or the size of the nuclear department within a hospital.

commenters suggested expanding the number of exemptions to !

include Government agencies, along with those licensees which
)

provide products and services to medical and educational {

10
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T0: SAMUEL J. CHILK, SECRETARY OF THE COMMISSION

FROM: C0t41ISSIONER REMICK

SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE
REiriSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL 0F PETITION FOR RULEMAKING

w/c s~~n f
APPROVED X DISAPPROVED ABSTAIN

NOT PARTICIPATING REQUEST DISCUSSION

COMMENTS:

Exce/bn/ wnA -
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the commission. The commission has seen nothing either in the

petition or comments on the petition that would lead it to change
fits approach in this area.

The commission would like to -

emphasize, however, that licensees are always ,welcome and
expected to comment on proposed rulemakings,. cluding the

accompanying cost-benefit analyses, and that such comments, along

with the day-to-day interaction between' licensees and the agency,
in the commission's view privide an adequate and successful *q

method of keeping each group .1pprised of;the other's concerns.
2. Comment. 4 The Commission received a potpourri of a' ?.

comments on other aspects of the ' petition ~. d A number .of .ur.n w,

commenters disagreed with the petition,."' arguing that, medical L- +-

licensees should not receive an exemption,tas.the costs of such ,

an, exemption would be borne by other..'.llic~ensees ;to.:whom the 32 a1'

additional fees would have no' relation, Mand *thatrevery licensee it

* should pay its fair share. .0ther commenters.' stated that the fees
,

. .

should be abolished entirely,1which would. remove the dilemma over,

granting exemptions. none commenter.; argued for . basing ,an 'ne,rm.aq
exemption on the function for which'the lipense,is utilized, not c
the function of the licensed organization.jdsomet..commenters 2r ,;.

argued that fees should be based on factors.such as .the amount of

radioactive sourens pensessed,.tha number;of. procedures performed

or the size of the nuclear department.within..a. hospital.1:certain

commenters suggested expanding the. number ofsexemptions_to;r.w.ac

include Government agencies, along with those:
11cansees.which r.'c

provide products and services ,to medical and educational,an g ,
,,

|
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T0: SAMUEL J. CHILK, SECRETARY OF THE COMMISSION

FROM: C0bNISSIONER DE PLANQUE i

SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE
REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL 0F PETITION FOR RULEMAKING

APPROVED xx DISAPPROVED ABSTAIN

NOT PARTICIPATING REQUEST OISCUSSION

COMMENTS:

I agree with the Ch'atrman's comment.

.,

$4 &M
SIGNATUpl

RELEASE VOTE / xx / rebruary 28, 1994

DATE
WITHHOLD VOTE / /

ENTERED ON "AS" YES xx NO
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T0: SAMUEL J. CHILK, SECRETARY OF THE COMMISSION

FROM: C0Ft4ISSIONER R0GERS

SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE
REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL 0F PETITION FOR RULEMAKING

APPROVED + N M+ DISAPPROVED ABSTAIN

NOT PARTICIPATING RE00EST DISCUSSION

COMMENTS: 4 p tLL

>

vtd 1 tb
SIGNATURE 'O'

RELEASE VOTE / Y/ /M 2I /@Y
DATE

WITHHOLD VOTE / /

ENTERED ON "AS" YES _ L NO
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RESPONSE SHE_EI

T0: SAMUEL J. CHILK, SECRETARY OF THE COMMISSION

FROM: THE CHAIRMAN

SUBJECT: SECY-94-034 - ISSUANCE OF FINAL RULE
REINSTATING NONPROFIT EDUCATIONAL EXEMPTION
AND DENIAL 0F PETITION FOR RULEMAKING

APPROVED X(w/ comment) DISAPPROVED ABSTAIN

NOT PARTICIPATING REQUEST DISCUSSION

C0f41ENTS:

The second sentence under Section Vill. Regulatory Flexibility Analysis
should be removed because it could be misleading. Power reactor licensees
will begin bearing the financial burden of this exemption in FY 1994,
although they bore this burden in FY 1991-1992, they did not in FY 1993.

M
SIGNATURE

RELEASE VOTE /X / February 25, 1994
'

DATE

WITHHOLD VOTE / /

ENTERED ON "AS" YES NO .
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Februa ry 16, 1994 RULEMAKING ISSUE szcv-94-o34

(Affirmation) !

EQB: The Commissioners )
FROM: William C. Parler

General Counsel

James M. Taylor
Executive Director for Operations

SUBJECT: ISSUANCE OF FINAL RULE REINSTATING NONPROFIT
EDUCATIONAL EXEMPTION AND DENIAL OF PETITION FOR
RULEMAKING

FURPOSE:

To obtain Commission approval for issuance in the Federal
Register of two related user fee notices which would 1) reinstate
the exemption from fees for nonprofit educutional institutions
and 2) deny a petition for rulemaking filed by the American
College of Nuclear Physicians (ACNP) and Society of Nuclear
Medicine (SNM) requesting Commission action on a number of user
fee issues. The two draft notices have been submitted to the
Commission in a single package because of their interrelationship
on the issues of fees and, more specifically, generic exemptions
from fees.

BACKGROUND AND DISCUSSION:

In the final FY 1993 fee rule, the Commission revoked its annual
fee exemption for nonprofit educational institutions. Following
that action, the Commission began to reeveluate its decision in
response to concerns raised by colleges and universities.
Simultaneously the commission receivsd a petition for
reconsideration of the revocation, filed by a number of affected
educational institutions.

On September 29, 1993 (58 FR 50859), the Commission granted the
petition for reconsideration and issued for public comment a
proposed rule reinstating the exemption (Attachment 1). The
commission received over 200 comments on its proposed rule, the

Contacts: NOTE: TO BE MADE PUBLICLY AVAILABLEMichael Rafky, OGC
} 504-1974 WHEN THE FINAL SRM IS MADE

AVAILABLEC. James Holloway, OC
492-4301

p(,I h
\ m ,

4
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majority from colleges and universities in favor of reinstating
the exemption.

.

The final rule (Attachment 2) would reinstate the exemption for
nonprofit educational institutions, based largely on the comments
received as well as the staff's own examination of the issue.
The primary concept on which the educational exemption is based
is that educational institutions perform basic research and
produce pure knowledge that is a "public good" in an economic
sense. This is supported by a memorandum (Attachment 3) prepared
by an NRC economics consultant which discusses the theories of
" externalized benefits" and "public goods."

The petition for rulemaking was submitted by the American College
of Nuclear Physicians and the Society of Nuclear Medicine in
February 1992. The two petitioners requested more lenient
treatment for medical licensees under the NRC's 100 percent
recovery regime due to increases in fees as a result of that
statutory mandate. Among their requests were 1) an exemption for
all medical procedures performed in a nonprofit institution;
2) more particularized exemption criteria; 3) a sliding fee scale
based on the size of the facility; and 4) a greater voice for
licensees in the NRC's decisionmaking process with regard to
adoption of new regulatory programs.

The Commission requested public comment on the petition in
October 1992. Nearly 100 comments were received, tr e majority
from medical liconsees in favor of granting the peticion. In its
Federal Register notice requesting comment, the Commission stated
that the petition and accompanying comments would be considered
in the context of the agency's continued implementation of
OBRA-90, as amended.

The staff proposes (Attachment 4) that the petition for
rulemaking be denied for a number of reasons. This proposal
continues the existing Commission policy of rarely granting
exemptions, an exempting licensees will result in other licensees
paying those costs. In the case of the requested nonprofit
medical exemption, the notice explains that medical treatment
like that described in the petition is a private and not a public
good, by contrast to the pure knowledge produced and dieseminated
by educational institutions. For FY 1993, medical licensees were
assessed $15 million in fees. If an exemption were granted,
these fees would have to be assessed to other NRC licensees. As
for the other policy changes requested by petitioners, more
particularized exemption criteria are unnecessary, since
existing fee regulations already provide criteria for granting
exemptions to medical and other materials licensees. The reasons
for not adopting a sliding fee scale or giving licensees a
greater role in NRC regulatory development remain the same as
those given in earlier fee rulemakings.

|
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lThe commission should complete its review of these documents and
!' affirm their recommendations at an early cate. Congressional lhearings on user fees are currently scheduled for March 9, 1994.

RECOMMENDATIONS:

Approve the enclosed final rule reinstating the annual fee*

exemption for nonprofit educational institutions

* Approve the Federal Register notice denying the ACNP/SNM
petition for rulemaking

* Note that

(1) Congress will be informed of these actions (see Draft
Letter to Congress at Attachment 5)

(2) A copy of the petition denial will be sent to
petitioners (see Draft Letter to Petitioners at
Attachment 6)

(3) A draft public announcement will be issued (see Draft
Public Announcement at Attachment 7)

William C. Parler '

General Counsel

/
I betwr -

xk e ---
es M. ylor

acutive Director
for Operations

Attachments:
1. Proposed Nonprofit Educational Exemption Rule
2. Final Nonprofit Educational Exemption Rule
3. Memorandum from Economic Consultant
4. Denial of Petition far Tu?.emaking
5. Draft Letter to Congrera
6. Draft Letter to Petiticners
7. Draft Public Announcement

.

.,,
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Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Friday, March 4, 1994.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Friday, February 25, 1994, with an
information copy to the Of fice of the Secretary. If the paper
is of such a nature that it requires additional review and
comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of March 7, 1994. Please refer to the
appropriate Weekly Commission Schedule, when published, for a
specific date and time.

DISTRIBUTION:
Commissioners
OGC
DCAA
DIG
OIP
OCA
OPP
REGIONAL OFFICES
EDO
ACRS
ACNW
ASLBP
SECY
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Federd Register / Vol. 58, No.187 / Wednesday, Sept;mber 29, 1993 / Proposed Rules
50859M -

.

*
938,954. 955 as amended (42 UAC 2132, .10 CFR Part 171=

gegulatory flexibility Certi5 cation 2133,2134,2135,2233,22391 Section 2.104 M 3N'N
As required by the Reguistory also issued under emc.193, Pub. L 101-575,

104 Stat 1835 (42 UAC 2243L Secuon 2d Restoration of the Generic Exemption
i on rt t a thi e, I' From Annual Fees for Nonprofit* ""

if adopted,will not have a significant g 206 I

economic impact on a substantial also issued under secs,161 b,1. o.182,186.
number of small entitles, The proposed 234,64 Stat. S46-951,955,83 Stat. 444, as AGEF!CY: Nuclear Regulatory

rule sets forth the time frame within amended (42 USC 2201 (b), (it (ol. 2236. Commission,

which a person other than an applicant 2282t sec. 206. Sa Stat.1246 (42 UAC ACTm: Proposed rule'
int,.t file a request for a he'aring in a wt Sectes 2.600-2.606 aMaud
bcensing prweeding held under the under sec.102, Pub. L 91-190,83 Stat 853,

su1mAM:On July 20,1993, the Nuclear
Regulatory Commission ("NRC" or

informal procedures set forth in to M es amended (42 USC 4332L Sections "Commlulon") published a final rule
; n 2, subpart 1.ne proposed rule, by 2.700a. 2.719 steo issued under 5 USC 554. establishing annual fee schedules for its
itself, does not impose any obligabons Secteos 2.754,2.760,2.770. 2.7ao also

on regulated entities that may fall issued under 5 U.S C 557. Secuon 2.764 and limnsees for fiscal year 1993. The final
within the definit on of "small entides" table 1 A of appodix C also issued under

rule eliminated a generic exemption
i

as set forth in section 601(3) of the seu 135.141. Pub. L 97-425. 96 Stal 2232, from annual fees previously applicable

Regulatory Flenbility Act, or within the 2241 (42 USC 10155,10161). Section 2.790 to nonprofit educationalinstituuons
definition of"small business" as found also issued under sec.103,64 Stat 936, as (educational exempdon). Following

in sec* ion 3 of the Small Business Act, amended (42 USC 2133) and 5 USC 552. publication of this rule,the Commission

15 U. oC 632, of within the small Sections 2 800 and 2.80s also issued under received a petition for reconsideration

busir na sir.e standards contained in 13
5 U.S C 553. Section 2.609 also issued under requesting reinstatement of the
5 U.S C 553 and occ. 29. Pub. L 85-256,71 educational exemption. The

CFR ; art 121. Stat 579, as amended (42 USC 20391 Commission views the petition as a
Backfit Analysts Subpart K also issued under one.189,64 Stat. request to conduct a new rulemaking to

This proposed rule does not involve 955142 USC 2239h sec.134. Pub. L 97- amend the final rule by restoring the

any new provisions which would 425,96 Stat 2230 (42 U S C 10154). Subpa" exemption.The Commission grants the

impose backfits as defined in 10 CFR L also issued under sec.189. 68 Stat. 955 (42 request for a new rulemaking. The new
50109(a)(1). Accordingly, no beckfit , U.S C 2239). Appendim A also Lasued under rulemaking reconsiders whether

*

analysis pursuant to 10 CFR 50109(c) is sec. 6. Pub. L 91-560,84 Stat.1473 (42 nonprofit educadonalinsutubons
required for this proposed rule. U S C 2135). , abould receive a generic exemption

*

from annual fees. The Commission
List of Subjects 10 CFR Part 2 2.10 $ 2.1205(c), introductory text is requests public comment on that

Administrouve practice and republished and paragraph (c)(2)is question. ne rulemaking proceeding
procedure. Antitrust, Byproduct tevised to read as follows: will address no other annual fee
material, Classified information,
Environroental protecuon, Nuclear

i 2.1205 Request for a bearing; petson for question.
have to intervene.

DATE: Comment period expires October
materials. Nuclear power plants and 29,1993. Comments received aner this

* * * * *

to do so, W b Comm,1f it is practicaldate will be consideredreactors. Penalty. Ses discnmination.
Source matenal. Special nuclear (c) A person other than an applicant issmn la aMe to
material. Waste treatment and disposal. shall file a request for a hearing assure nsiderat on only for comments

For the reasons set out in the with% received on or before this date.
preamble and under the authority of the ,-, , , , ADDRESsts: Submit written comments
Atomic Energy Act of 1954, as amended: (2)If a Federal Register nodes is not to: Secretary, U.S. Nuclear Regulatory
the Energy Reorganiution Act of 1974,

published in accordance with paragraph Attn: Docieting and Service Branch.
Commission, Washington, DC 20555,

as amended, and 5 U.S C 553, the NRC
is proposing io adopt the following (c)(1) of this section, the earliest of- co o R

amendments to 10 CFR part 2. (i) Thiny (30) days after the requestor p 2

reaives actual nouce of a pending between 7:45 a.m. and 4:15 p.m. Federal
PART 2-HULES OF PRACTICE FOR application, or workdays. (Telephone 301-504-1966.)
DOMESTIC (JCENSING PROCEEDINGS

(ii) nitty (30) days after the requestor examined and copied for a fee at the
Copies of commenta received may be

1.The authority citation for part 2 receives actual notics of an agency
continues to read as follows: acuon granting an application in whole

NRC Public Document Room,2120 L
Street N'W.,(Lower IAvel) Washington,

4> Authority: Secs.161.181. 68 Stat. 94 6. or in part, or DC 20S55
953. as amended (42 U.S C 2201,2231) sec. (iii) One hundad and eighty (180) y g
191, as amended. Pub L 87-615,76 Stal 409
(42 U.S C 224 0. sec. 2o1, sa Stat 1242, as

days after agency action granting an L. Michael Rafky, Office of the General

amended 142 U S C 5641). 5 U S C 552 applicat on in whole or tu ptri. Counsel, U.S. Nuclear Regulatory

a[ Det at R vil . M land this 23rd day e 30 504- 68y ,d of September, M3. SUP LEhtENTARY tr@0 meat 10N:U.S C 2073,2092. 2093,2111,2133,2114, For the Nuclear Regulatory Commission.
2135), ecc.114!I). Pub. L 97-4 25. 96 Stat. 1. Background.
2213. as amended (42 U.S C 10134(flh sec. Samuel J. auk. II. Section by.section analys,s.t

102. Pub L 91-190,83 Stat. 853, as amended SecrW oMe Commnn. III. Enytonmental impact categorical
(42 U.S C 433. ), sec. 301. 88 Stat 1248 (4 2 IFR Doc. 93-23835 FUed 9-28-03; 8:45 aml exclushon
USC 5871). Sections 2.1o2. 2.103,2.104, IV. Paperwork reduction act staternent
2.105.2.721.sho issued undet secs 102.

pau Q coca rsos.es.e V. Regutatory analysis.
103,104,105,183.189,68 Stat. 936,937,

e

~ o
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v1 Rguletry fM1bility analysis,

'

jg - vil Backfit analysis.
'1nstitations reight bsable b make letter argues that it is "inefBcient" and

-

icdividualized showings of financial " socially and economicallyfri g,' Background hardship and extemalised bene 6ta
undesirable"locharge people for acoass

. r.:.
,

. sufficient to justify a "public interest" to pure knowledge, because the benefits;g On July 20,1993 the Comm..ssion
published its final annual fee rule for exemptioc under 10 CFR 171.11(b)(58 of that knowledi ,

>d FY 1993 (58 FR 38666). The final rul* .FR 38669). The two dissenting unpredictable."ge "are largely
letter from Alfred Kahn1; principally set out the Commicion's fee Cominissioners took the view that the to Shirley Egan. Associate University

schedules for FY 1993, but it also Commission should continue in force
*''

*f discuned in some detail the 3-2 the generic educational exemption (58
Counsel, Comell University Guly is.
1993).

1 Commission decision to revoke a FR 36875). . . The petitioners also stressed the harm
generic exemption previously Almost immediately the Commission to university nuclear progrsms as a;a

. began receiving letters frun many resuh of the newly imposed annual fees
,

'% applicable to nonpront educational .

institutions. A court of appeals decision, colleges and universities protesting the (petition at 8-9) Using Comell
issued in March 1993. had necessitated change in its longstanding policy, Many University's nuclear program as an
the Commission's rethinking of the of these letters were sent as comments exarnple, they asserted that Federal
educational exemptlon. See Allied. regarding the Commission's concurrent

grants (in addition to t, hose already
Signol. Inc. v. NRC,988 F.2d H6 (D C. fee policy study now being conducted provided) might be recessary to meet

'

Cir.1993). That decision cast doubt on as required by the Energy Policy Act of
the additional costs of NRC annual fees

.

the NRC's stated rationale--which 1992 (5B FR 211161. In these letters and (petition at 9-10). Finally, the
'

included a purported inability to " pass comments (available in the NRC Public
through" costs-Jor exempting Document Room ("PDR")), educational

petidoners argued that the

nonprofit educational inststutions from institutions described the "extemalized Commission's longstanding exemption'

for nonprofit educationalinstitutions
benefits" derived from their programs was rooted in sound policy, and thatannual fees. -

and the problems created by the new reinstating the exemption would bein reaction to the court decision, the
Commission initially proposed to retain annual fees, including the pmspect of
the educational exemption, but with a maior cutbacks in nuclear education.

consistent wit'. the already extensive
direct Federal 'unding provided many

fresh rationale. In its proposed FY 1993 Some licensees also pointed out that college and un.versity lic ensees
annual fee rule, the Commission their programs were already heavily (petition at 12-13).
requested comments on retaining the subsidized by the Federal government in August, while the petition for
exemption, and asked specifically for (in puticular by th% Department of reconsideration was under
comments on the court's suggestion that Energy), precisely because the programs consideration, the Commission
perhaps the exemption could be were not sustainable absent public undertook an effort ofits own to
justified if" education yields sector support,

exceptionally large extemalized benefits The Commission also received a
develop guidance for considering

that cannot be captured in tuition or formal petition for reconsideradon of individual Tublic interest" exemption-

other market prices." 988 F.2d at 151. the FY 1993 final ru:e with the aim of
requests by colleges and universities. As
part of this effort, the NRC staff visited ,

ne Commission also requested restonng the nonprot.t educatienal
exemption. See Petition for a number of colleges and universities to

leam more about their educationalcomments on whether the exemption
Reconsideration of Final Rule (July 30, activities and the benefits of non powershould be revoked.

Following the close of the comment 1993). In this petition for
reactors and the use of nuclear materialsperiod, the Commission faced a reconsideration (which is being in education programs. The Commission

dilemma. It remained committed to the
published as an appendix to this

concluded that the new annual fees
value of nuclear education and related proposed rule), a numter of formerly

($62.100 for each research reactor
research as a policy matter, but it bad exempt colleges and universities license; lesser amounts for each
received only a few comments, and asserted with some specificity a number materials license) would }eopardize the
cursory ones at that, supporting a of benefits that educational institution educational and related research

- continued generic exemption. research reactors provide to both the benefits provided by a number of
Additionally, some NRC licensees had nuclear industry and the public at large. colleges and universities.
submitted comments requesting Prominent was the continued training of As a result of the new and more
abandonment of the exemption nuclear scientists and engineers detailed Information and arguments(petition at 3-4). no titioners also developed in the petition foraltogether or a more equitable spread of stated that nuclear t

nology was used reconsideration and in the other sourcesits costs to all licensees. Still other
commenters urged that the exemption in fields as varieo e medicine, geology, described above, and after careful
be retained, but that it be expanded to

archaeology, food science and textiles reflection, the Commission now is
include various other licensed activities. and that the public additional)y inclined to return to its previous

'

After considering the material before benefitted f;om people who could practics of exempting nonprofit
it, a split Commission, by a 3-2 vote, provide knowledgeable opinions on

educational institutions from annual
*

" reluctantly concluded that in view of nuclear topics, as well as from tours of
fees. The Commission therefore grants

the court decision and the res earch reactors (peution at 4-5). the petition for reconsideration of thene petiuoners went on to argue that
administrative record developed during educition provides significant FY 1993 final rule and now proposes to
the comment period it cannot justify a exempt nonprofit educational
generic ' educational * exemption for FY

"exte nalized benefits"wamanting
institudons from annual fees. Depubbc subsidy. They cited a letter from

1993"(58 FR 38668-69). Therefore, the economist Alfred Kahn (also available Commission does not intend to create
Comrnission informe<! forrnerly exempt in the attached appendix) stating that any other generic exemption categories

they would have to pay annual fees the knowledge generated by university-
in this rulemaking.nonprofit educational institutions that

The Commission does not propose
beginning in FY 1993. The Commission related research is itself a public goodlightly this further shift in a policy that
did point out that many of these that cannot be quantified using market has already gone through a ma}orindices (peution at 6-7). Mr. Kahn's

change in a short time. The Commission

-
.

9

= *

e. .%
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was sh:iply divided from tha outset on This notico, cf course, does not lic:nsens the sh _rtfall resulting from tha<

the wisdorn of eliminating the generic . represent a final Commission decision educan mi exemption, pursuant to its
to reinstate the educational exemption, current nutory mandate to recover 100educational exem ption. New -

information and fresh thinking have but simply the Commission's proposed percent of its budget.
persuaded the entire Commission that resolution of the question based on its
restoration of the exemption renects a current best information and best II. Section-by Section Analysis

sound policy choice that avoids placing thinking. But, with the Commission Section f 71.1; Exemptions
in jeopardy valuable educational proposing to restore a generic Paragra b (a) of this section isresources that are indispensable to the exemption,it is not necessary for amended adding nonprofitnuclear lodustry, to numerous other forrnerly exempted educational educationafinstitutions, as defined in
educational activities, to the NRC itself . licensees to apply for individual pubh.c $ 171.5, to the list of those entities
and to the public at large. interest exemptions.Therefore, the

exempted from annual fees by the
The Commis4Ln solicits public Commi,ssion requests nonprofit Commusion. A discussion of this

comment on its proposed rule that educational heensees not to seek such
would restore the exemption Comments exemptions at this time. lf after change in fee policy is found in Section

.

y ,g;, gg
on other annua fee issues will not be reconsideration, the Commission
entertained in connectior with this decides that it cannot justify a generic III. En vironmental Impact: Categorical
proposed rule. The Cornmission already exemption it will provide educational Exclusion
has received some information on the licensees ample time to seek individual

The NRC has determined that this
externalized benefits"of non power exemptions. The Commission will hold

reactors and the use of licensed nuclear in abeyance all individual exem tion p,,p,g m;, g, g gyp, ,g
matenals in 5arious educational , mquests it already has received mm described in categorical exclusion to .

CFR 51.22(c)O). Therefore, neither an
activities and related research at ed ca on *"

environmental assessment nor ang,u f efu s to nonpmfit. colleges and univer .ities. However, the
Cammission is inte ested in more data educationallicensees who may have environmental impact statement has

on Ae benefits of n repower reactors paid the FY 1993 annual fee will be been prepared for the proposed

and he use of hcensed nuclear addressed,if applicable,in the final regulation,

male rials in education in its broadest mie. Nonpront educational licensees IV. Paperwork Reduction Act
senst. in the expectation that more data who have requested termination, Statement

domay > ellsubstantiate the argument in
c0mbi l$c se o avo the FY 1993 This pmposed mie contains no

the peudon for reconsideration that
non power reactors and the use of annual fee will be advised accordingly information collection requirements

hcensed nuclear rnatenals in what action. if any,is needed if they and, therefore,is not sub}ect to the
choose to rescind those applications s's requirements of the Paperwork

educational activities are prime
examples of activities that provide a result of this proposed rulemaking. Reduction Act of 1980 (44 U.S C 3501

There is one final point warranting etSe9l- |mahted benefits warranting clari0 cation. The FY 1993 final rule V, Regulatory Analysis
P PP - eliminating the educational exemption

The Commission expects commenters indicated that, because of the remand With respect to 10 CFR part J 71, on I

to address the "extemahnd beneGts" from the court of appeals, the November 5,1990, the Congress passed
question by providing data on (but not Commission would issue new fee Pub. L 101-508, the Omnibus Budget
hmited to) the size and subject areas of schedules retracting the exemption for Reconciliation Act of1990 (OBRA-90).
classes using hcensed material in FY 1991-92 and offer appropriate For FYs 1991 through 1995. OBRA 90
studies or research, the number of refunds. The Commission now proposes requires that approximately 100 percent I
faculty and students using licensed not to issue revised fee schedules of the NRC budget authority be '

matenal in their studies or research, the renecting retraction of the educational recovered through the assessment of l

typs and availability of work for exemption because of its inclination to fees. To accomplish thl statutory |
graduates of nuclear programs and other restore the exemption. Commenters,1f requirement, on July 20,1993 (58 FR I

programs in which hcensed nuclear they choose, may address this point. 38666), the NRC,in accordance with !
matenals are used, and the relation As the final rule made clear (58 FR $ 171.13, published in the Federal
between education and researth in - 38669), the Commission did not intend Register the final amount of the FY 1993 i

institutions of higher leaming The retroactively to charge fees to nonprofit annual fees for operating reactor |Commission has particular interest in educational institutions for FYs 1991- licensees, fuel cycle licensees, materials '

comments on the extent to which the 92, but did intend to make refunds to licensees. and holders of Certificates of |
benefits of nuclear education and ether those licensees (power reactors) that Compliance, registrations of sealed '

programs using licensed nuclear made up the shortfall in 100 percent fee source and devices and QA program
matenals (not simply education in recovery created b the educational approvals, and Govemment agencies.
general) are " externalized" and would e xemption. Shouldthe Commission OBRA-90 and the Conference |
not be produced by market forces. The restore the exemption, however, no new Committee Report specifically state |
Commission would appreciate detailed fee schedule for FYs 1991-92 will be that- |
information on the many non nuclear necessary and no refunds will be made. (1) The annual fees be based on the I

|fields of study that use licensed nuclear On the other hand, because of the Commission's FY 1993 budget of 3540 0
matenalin the course of educattng their timing of this reconsideration million less the amounts collected from |

students. The Commission has received proceeding and if the Commission part 170 fees,and the fund: directly |
some information in letters addressing reinstates the educational exemption, no appropriated trom the NWF to cover the |
the fee policy study required by the licensee will be assessed additional fees NRC's high level waste program:
Energy Policy Act of 1992 described to make up any shortfall created for FY (2) The annual fees shall, to the |
above, but more data is needed forthe 1993. For future fiscal years, however, maximum extent practicable, have a

,

Comrnission's debberations. the Commission will recover from other reasonable relationship to the cost of |

|

|

i
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regulatory wrAm pm.'M by the ? List of Sebjects in to GR Part 171fg Commissien; and 104 c. of the Atomic Energy Act of 1954

, V,olders of ce J5mten, registrations, andAnnualcharEes.Byprodud ~'*l* (hennel owwImlof10 mesewens or
42 U.34 2134(c)) for opretion at ag ;' (3) The annual fees be easessed to * t

' r' those licensees that the Commission, in approvals, intergovernmental enlationa. . lena:an7
-

Il 21 its disastion, determinas con fairly, Non. payment ties,Nudear 10)If so licensed for opration at a
E. - equitably, and practicably contribute to materiah, N powertheir pay cant, reactors. Source material plants and thermalpowerlevelof more than 1
" Special megewett, does not contain--
j 7tmfon, when developing the nudear meterial (A) A circulatinaloop through tlwannual fees for operstlag power reactors For the raau=u set out la the are in which thelimnam conducu fuel

..
' . ' ,

the NRC continued to consider the . Preamble and under the authority of the ta-

Atomic Energy Ad of 1954 as amended. ]gvarious reactor vendors, the types of

dd$'OfoO""me",If2 'aa t",,d,9 [d M M :w
AH

*"%"""' d2"'s "h'

,"s r '"L%;*",ie noen,ees. .ienus
' ' del W66, uai d 2"9"= i"cha *

10 CrR ena m. ,
-

licensees, and holders of certificates . . . . .
registrations and appmvals and for ' PART 171-ANNUAL, FEES FOR

Deted at Rockville,MD this 23d day oflicenses issued to Government agencies REACTOR OPERATING UCENSES, September 1993.
,

take into account the type of facility or AND FUEL CYCLE UCENSES AND
8PProval and the classes of the MATERIALS UCENSES, INCLUDING For the Nuclear Regulatory Commtssion.

bunsees. NOLDERS OF CERTIFICATES OF
sesseel J. Chilk,

to CFR part 171, which established COMPUANCE REGISTRATIONS, AND se,,,,y of g3, Commisason

annual fees for operating power peGetors QUALITY ASSURANCE PROGRAM *APPana To Pmpened Rule 4idHee d
effective October 20,1986 (51 FR 33224: APPROVALS AND GOVERNMENTRommenderades eMisal tale

S*Ptember 18,1986), was chaDenged AGENCIES UCENSED 8fTHE NRC 1. IntroductionI-
;

and upheld in its entirety in Florida 1. The authority citation for Past 171 The Nudear Regulatory Cornmisalon
Power and Light Company v. United is revised to read , follow *s ("NRC" or " Commission") has long
States. 846 F.2d 765 (D.C. Cir.1988). Authority:Sec. 7601, Puh L 99-272,100 exempted nonpmfit educational Institutions
cert. denied,490 U.S.1045 (1989). Stat.146. as amandod by sec. 5601, Pub. L from paying annual fees t Although the

10 CFR part 171. which established 100-203.101 Stat.1330. as amended by Sec. Commission traditionally justined thisi

fees based on the FY 1989 budget, were 3201, Pub. L 101-239.103 Sat. 210s u exemption on the grounds that coll 6ga and

also legally challenged. As a result of amended by sec. 4101. Putt L 101-5o8.104 univerenties could not mdlly pass the cost of

the Supreme Court decision in Skinner Stat.1388. (42 U.S C 2213h sec. 301, Pub. L b fees oc to students through tuition and
othere2-314. a6 Stet 222 (42 UAC 2201(wlh sec, , a remot federal court decision

v. Mid.American Apeline Co.,109 5. Ct. 201. as Stat.1242 es amended (42 U.St. question this rationale.* The court
.

1726 (1989), and the denial of certiorari 584th sec. 2903, Pub. L 102-446,106 Scot- explained, however, that the externahand'

ben *Bte of educationin Flonda Power andlight, all of the 3125,(42 MC 22 4 mut
euch an exemption.* potentially supported

'

lawsuits were withdtewn. 2. In $ 171.11, persgraph (a) is revised
*

Although the 'ammlesion et first defendedr
. The NRC,s FY 1991 annual fee rule to read as follows: itseducsuonal esemption in a rulemakingI

was largely upheld recently by the D.C. g 171.11 Exampoena, pmcwding pmmpud by the court's decision,
*

Circuit Court of Appeals in Albed it ebendoned the exernption la the final
Signal v. NRC. (e) An annual fee is not required for: version ofits annual fee rule > Petitioners

*

(1) A construction permit or license contend that la so doing the Coraminion
VL Regulatory Flexibility Analysis 'P

P I"* '''*"'I '7' '' ' 188 *
'g n U

PAs required by the Regulator or utilisation facility, other than a reinstste the exemption for nonprofitFlexibihty Act,5 U S C. 605(b)ythe power reactor, or for the ion and edumtionallic-s
Commission cartifNs that this proposed use of by

~

material, product matorisourm H. N Allied.signe/ Coart Charly favited therule, if adopted, will not have a or spedal nuclear material. C*
si empen to
suknificant economic impact on a This axemption does not apply to those dc

stantial number of srnall entitles' byproduct, sourts, or special nuclear Although the dedstonla Allied.Signol.The proposed rule a(Tects about 110 m te allicznses whichputhoria. N gg' gig" "f",,9as
N"'

operaun ower reactors which are not uman use
conside to be small entities. ,,io serv o toc 6er Commlulon to reconsider its exemption of

nonprofit educational incilities, the courtVH.BackSt Analysis (If) istribution of b rodud euggested a valid recon for exempting

The NRC bas deterinined that the material, source materi , or special
nuclear material or "#backfit rule,10 CFR 50.109, does not byproduct matarial, products containingD ,';.(', p

apply to this proposed rule and that a source material, or , , ,
segusenery cwnsi'n. esa F.2d 14a (D.C. Ctr.1ee)).

backfit analysis is not required for this sp(ecial nuclear material; ce discussed la sectice a avfhiv) Activities perforrned under aproposed rule. The backfit analysis is
Government contract. * tt et ss tasetion n isfre.

not required because these amendments ''Y l"l *ed t ee2 Final Rule implemenung the
do not require the modificati,on of or

(21 Federally owned research reactors U 8' Court of Appeels Decision and Revision of Fee

additions to systems, structures, used primarily for educational training M**O'h",,so. toss 1t Finalnoie$L[,',"c 4"oblycomponents, or design of a facility or and academic research purpassa. For

the desip approval or manufacturing purposes of this exemption,the term
* Peuuemer carnett University has subinined

research reactor means a nuclear reactor $153*'-u supporties the emerspisen inlicense for a facility or the procedures that- -

the a to ity m m . ae.'"f,ndeeor organization required to design, (i)1s licensed by the Nuclear . t g
construct or operate a facility. Regulatory Commisalon under section ' commlutoners in mpone se am 31so-A354 Qulyis. son

, .

-'--

.
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ed uonai rescw bc.nas. hee e-w me.e , idoe.wponem w m=as e omsany vedatable for *- = de so."
sees The court s>erely saked the NJtC to nuclear ladustry and the ic et large med 14. Insteed, be reasons, "a Set chery anmanbal a ratinale based on " externalized abould not be ' "r A " vibrant

-

benente" of edscation "that cannot be suclear education sector also Le imponnat es - businese beneScleries is superior to a specinc*

captured la tuition or other market prices? e source of talent and ideas for the NRC itself charge by the University for particular pieces
14 et 151. Indeed.the Allied. Signal court and for the whole government." the of knowledge.%f. The Comminaion's
captained that "there :n et least a menous Comanlesion evowed in the couros ofits

rdatively emau costs sesoctaned with
pcasibdity" that the Commiseson can rulemaking . Af. Neride artey of hcondag eduatkoal reactors may ennuy be
substantiete" such an esamption. Id. external benefits generated by nuclear recovered from those hceneses who bese6t
is its Final Rule, however, the Commleetos reactor programe et nonpro6t edumticeal I he b ecovities of theI

" missed an agortunity to consider eartous}y institut>ons le thus apparent from the disdaguished Mag and menerch
the classic 'externalised benefite' argument" Commleolon's statements and frt + 40 siesy community at our satica a unimoities, and
bpoemd by the court.e while Pentior re ccenments subraltted la suppo, , . e tSame who, is the '%nmiseloe's discretion.eve ht the Commission should have cnotested esemp6ca.e an inirly, equitably, sod practially makedecided to continue the emop6oe et issue
and should ben beoed lu decision on the IV. Economic T!wory Supports the wepro/L och peymente.
court's discussion and on the marny EducationalEsemption b. yhe Proposed AnnualFear Threaten
cranments supporting & emnption, they The Comrnission's M; r+ Sonouslajury so UnnersdryNucisor
seek to this pondoe to prodde the exemp6on for nonproSt educational facilities FF88mm8
Cornrnisuon with addtuonal infwmation le wholly consistent with "externaheed
about b considereble erternehzed bene $ts benefits" econcenic theory. As Not only le it economically inef5cient to

educauond lasttrutions- Commiulonere Remick and DePlanque levy encuelless on university resserchof nudar reactor prqpams et nonpro64

explained La their opinion,"educatios. like reactors it also places an undue financial

m % clear Asoctore et Nortpro f ned nel d,ef; nee land) the administration of burden on nuclear science education and
&rms 2 M1 auclw meurd what mEdxotiordastituuons Pro ' Sgnl/ke et

2 le society ladustry and the general pubhc alike >e N
Aenefits to the Commercio/ Nuclear ladur iy not josabl2 p i husra ** Final Rule, Se FR Msituation et Cornou le illustrative of theseand the CerweelPubhc

Univenttise, including the Petitionare, 38675. Indeed, the " exceptionally large" poematial probleme." Cornou uses two

train scientists and engineers who entee the benefits of nuclear reactor programs at reactors for teaching and resserch. & larger,
univenities are recrrunted in section m above a Soo kilowett 71UCA, is need snoetcommercial nudest ladustry and % .t and in the mmments submitted to the f>equently. A staff of four-two engineers andregulatory agenewe auch as b NRC tteelf.
Cornmission d its rulemaking processe two lab technicianswaalotains the reeceora.Dutinguished facurry, many of whom have

worked in the field stoce its infancy,inetruct Prom ground- ing discovers to vital

the students in besic research and new core data, university nuclear research is & ennual operating budget runs

technoloipet Without etudy at edumtional openly published and freely debated to approximately g230.000.$s The proposed

reacton these students would lack the ensum the highest scedernic standards and NRC annual fee far Cornell's reacture--

widest eveilability. Such "!plure knowledge gm 200- eu8 MPmta N half of the
inta a th fB en d saf of ladood led g vernment le the sole' u can d wi et nonuclear industry.

**"'te of rant des supporting CorneU'sNuclear engineering programs, which can increrpental cost.1.atter from Alfred E Kahn f

thrtwe only by including hando on laborstwy to Shtriey K. Egen Uuly 15 1993)("Kab.e nuclear scim and engines % proyeene,
study at a wceting reactor, assist the 1seter") et 1. As Commisaloners Remick and and federal resserch dollars compries aserly
cornmercial nuclear industry directly through DePlanque reasoned, the free market may feu half of the nuclear scimo and engineertag
parv and applied sciena Cornell "to supply the necanary amount of department's enmuel resserch budget. N

,

renartbers. lar esemple, have analyand the education" and other public goods because Department of Energy not only contributes
behador of reactors under sevem accident the " buyers" er students lack information substantial grant monies but also donetes all
conditions UnJventties contribute to the suf$cient to set the "right prica"or ero of the fuel for the reactors. Cornell nuclearunable topey that prica. Final Rule, Se FRl P8ho et 38675. Tae loemciency of chargl lorp rb er hg e

e s8 to DPr0 Primary resserch as seh Carernheides else suggested the Wmoderston, and other comp eets of ower
"*" " 'W " education thus what sosed is the pere,e impses twen, and inspeas.e sees,P

esteWiebed eeder mothertty of the Independasti

; Univervty rwearchers aleo use reactors e economist Alfred a caUs "the otrong and Ofeces Appropriation Acs ("IOAA*L en aceproot
develo new apphcations of nuclest universally recxignlied case for pubhc educertonalikssemos ser risel stone se FR se
techno ogy lo Belds as varied as enedicina, financing of pure remerch." Kahn letter et 1. sesse; 1o OPR 1 rtL 11(a We) (t oes! (esempeleg
pology. archesology. food science, and Kahn esplains that it would be " futile for *** Ped educeuceal temHenase fran OAA book:

testales These new research findtags in turn universities to try to recover the cost by 8''**" them few eary wub ee esa ensepomns>

!
primde opportunities for pro 6 table * charging potentia! users" for reeeercb asd $icular reactor laculties, their impact om

i

g education, as well es socially and Uud m anivesh k M to
By opereting nuclear reactors. educational mumme, m emnaanic and puhnc pelecy

'''I8"8I" IG' ***'eP' int coll *ges and unteersttnes eLostarutions eseirt industry andPeinment rFY 1m and SW Proposed Rule kopierneets M NRC annuel fees apply wttb atual force to
the U.S. Court of Apin other treportant ways, They provide a Fee Mk m;eals Decia on and Revisses IOAA less. bowever

Fw Remvwy. FY m M FR 81 See Nuclear Iteacter Budgets. Uen, and Federal, source of respected, informed, and
todependent optoion on the bene 6ts and m,. m Wuclar Wary Cesen's. FMag a PmWow laeotm ensched as

'

n, gg 3)g-Proposed Rek")icheuces 1 Raharn A.burdens of nuclear technology for e society
eddresneg its imphcations. Students and ,3,, oleo descriptions of Potttmeers'seclear isN rinctors are need prtreeruy by times:

rencsce programs ensched as hhtbu 5.
endeer actemos and engineertag feceity and; meohrrs of the pubhc who tout the

s fiocum the Amed,$gno1 court yve no.

educational reactor fecihties gain inalght 1sto aplansuon of what beeciunert externahsed approximately twelve redusse studest8 Per year.'
with addibonal houses use try as mesy as seethe varted uses of nuclear technology and beoef u should be measured by. It le unclear what inculty and flheen gradusse studeste trees nolds'

corne to appredets the contribution of the murt meant by "sacepuonaUy largeL" A# sed. auch 48 geologyM*y.mauks and
nuclear lodustnee to the quality of their sgnal. ese F.2d at 151. Furthermore, it le archaeology. Undegraduate leecharg andi
hvos Pr*c"c8H 1'epoeslWe to quantify the cenersbetimes dernnestreuen, pubhc scels, and tec6destal seatsI 1

hetinued belief that{,od"ar=1has hiedged
the aniverstry seclear adence and amertes acceest for ebeut e quarter of the nector's total u.a.Cornanission use

.>

programa make to commercial esers secher 's A teet erudy chaired by Dr. Merces M. Veth
energy Thu eetition. teember with the enemy found ther of the si set,wery renaar, thee
comments subenitted by educanonal hcneses, does operenes. t o incurved eennel casts telow seaano..o m a and boer muewe the atent and varsory of e.cn tene born Marcu. n vos and sdwwd n soemensDamaaq=.g vwws of comna.ior.ars a-urtnel nu M rx e asers. beneau.i

. m seremei1. oom outy n.1osal m 2. -.

!
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7: r-- .bers emin gmnD froen b Netleaal T .;
k'r. , , Science Fanadation es wellH .1 - FL De Educoconalf.memption Asflecer" ~ . Manhattas Colleger V Ja * " * *,

If tM Cenamiesion nhanMa rke - Jound Pn6heJieda:7 ande DodWesem of " ."Waher Metystik, ^ * '' ? ~.1 " ''
u .O

SupportforBdecatise w :. : ' ' ' *
. '

educational exem ption. Cornell will be.
.,: forced to emek locmased feders! grants to Civen the signif. cant bene 64 reellaisd by * Assistant Prtweet. Mo'rihanan Collegir. *4s12

-
,

~

b auckw industry froen uninnity meeerch Marthotton Cbutpe Ptwy.. ihuns. N Y 10473.-

- u " 8,g g ' and education,'any additional fees imposed y M, .'

ueetts lastitute of TechnologyOmnibus iteconciliation Act. Public law No. .C'"8"' **
101-408.104 Stet.1348 (19901, the g'"'' , Coorge H. Dummar. ' '

,

Comrnissaan s actioe will mwely shift to erv are a hrgein not a burden. D'octor, Ofice ofSponsored Progmms., ,

[ Commwchl poww muern bn hiWly Massochusettslastituarofrechnology 77"
coun y ad been the oefy NRC licensees asked to absorb "8'"' A '' '+'

la self,vident that a transfer of funds imm r the cost of suppadng educational reacton, MA021
'

one agency to endher falls to lacreeee fedent The 37.1 raillion in fiscal year 1993 Costa Sy - ~

revenue." Mondo Power & Ught Co. v. esacciated with. licensing eenprofit-

North Carolina State tJnivoralty.
*

Unfred States. 446 F.2d 785,771 (D C Cte.
educational reactors. If divided equellJ Dr. hny Montelth,1968)
among the 100 cxxumercial power mectors

If Cornell enempted to recoup the NRC foes
through general tultion increases rather than now in operation, amounts to only 365.000 Chancellor, North Carolina State Uniwnity.

per commercial meector and adds a mero 2% A NollodayHall. Aos 7001, Raleigh. NCthrough grants. all students, many of whom to the proposed average fee for commercial 2789b7001~
.

receive extensive financial aid from b
i

government and pnvote funds, would be reactors. See Proposed Rule. 54 FR st 21874. BT-
forced to subsidise e relatively small The costs borne by power reactor licensees Itsed College,
departrnent et the university. Alternatinly, a could. in the Commission's discretion. be Steven Koblik. '

mapr incruase in laborstory fees imposed on decnased sornewhat by spreading them
nuclear science and engineenng students equitably among all commercial liconeses. President. HeedCollege. 3203 Southeast

alone would place the program utterly That federal sources altsedy su port Woodstock Blvd.. Portiond. OR 97202.
Ibeyond their financial reach. Cost increases ,xteostwe nijclear teenarch and e cation at T.

of such rnagnitude would make any both private,and public tastitutions speaks to University of Rhode island,
institution's nuclear prograin a pnme tarpt the nationalkoportance of this discipline. I*"I8 I WO'
for etunication. Th Commission's tnditional exeroption for Assistantlego/ Counsel.Corforti

since tk Commission. Final Rule seeks to nonprofit educational facilitjes reflects a
collect annualcharges for fiscal year 1993,it history of federal support for highw

Administration Bldg., Ofpce of the Generals

Counsel. Uniersity offthode lsland.
also threatens to disru t university budgets, education reflected in universities' noeprofit Kingston, R102881.

[ * *, "f '' ,eca e tax status and exemplified by the Morrill Act.
*

By
which first estabhsbed land rant colleges, $

significant lag time required for approval of such as rnany of the Petitioners. The efforts The Board of Trustees of Th University ofIllinois,
grant proposals. It sney take as long as two of Congress and the NRC to reduce the
years for uruversities to learn whether federal budget deficit are prsiseworthy, but Donald A Henas,

monies necessary to cover the maior eapense only If this offon enunges growth by 4,,,,j,,, p,j,,,j,7 g,,,,,7, y,j,yj,y ,j,

of NRC fees will even be evallable. This strengthening the nation's long. standing Dhnois. Suite 258. Hen *y A dministrotronI
financial stress comes as a shock to the supenoney in science and technology. In the - Bldg.,306 South Wright Street. Ur6cno.14
educationalcommunity in the wake of the long term, the loss of the Commission's ,gg'
Commission's vigorous argument supporting educational exemption will hinder the 'BT .'
the exempt >on in its Proposed Rule.*s

advancement of nuclear ecience. the nuclear Tb Curators of the Uninrsity of Missouri,Although the Commission proposes to industry, the NRC ttself, and the national .Phillip ). Hoskins,

,

alleviate the financial burden on colleges and interest.
universities by considenng individual Counsel, Univenity of Missouri System. 227
requests for es.emption from annual fees and gg Uniwrsity Hall. Columbio.MO63211.
for installment payments. these suggestions For the foregoing reasorts. Petitlocers B-Y'provide small consolation. Installment request that the Commission reconsidw its Univwsity of New Mexico.-

payment plans fail to address the rul
Final Rule and reinstate its annual ise Charles R Estes,Jr,'

problem confronting universitiee-how to exemption for nonprofit educational
pay for such annual fees at all Furtherrnore, lastitutions. UniwesityCounsel. Uniwnity ofNew
any atteropt by the Commission to esamine Mexico.150 Scholes Hall. Albuquentue. NM
aurnerous individual exemption requests Respectfully submitted, #####'

could consume more NRC adroloistrative B: g.Y y
rnources than a blanket educational Cornell University. . The University of Ttras System,

i

!

exemption. The sheer nurnber of universities
foining in this petition undwscoru this

Shirley K. Egan. Robert Ciddings.* -

CODC*1'- Associato Counsel. Cornell Uninnity. 500 Attomey. The Uninnity of Texa: Sgtem.
lhy Hall, fthoco. NY 24853,2001. 201 West Sennth Street. Austin. TX 78701.

** Grants trero the Anotnc Energy Commission By:

and the National Scieno Foundsnon first enabled Co sel for Cornell Uninnity* nnity Mah,
Cornell to chuun 6ts two reactors. See Devid D. Joseph C Bell, Melisse R. Jones, Williams T. Evans.
no en In h. e | Eng g 2*n *M*0n 333 **n

..

5pnns 1992. an 5. h**""l'#"'DC2 M 11W s Li T 22th
nSee Fmalltule $a FR et 346t$. Poposed Rule. By: F1. 36 South State Street. Salt Lake City,

Sa rR at 2 tes4 ( The Comrniuion prorus so UT84122.
connnue to esampt ebene (nonprot!i educeilonall Kansas State University.
liceown from 1.as fw rys tevt. tn. and teet Jennifer Kassebeum- Service rnay be made uPon:.

an \s haa lor many years in the past * * * fand1
conuoun te behen that 'educanonal remarch

Assistant Unhsrsity Attorney. Kansas State }oseph C Bell, Melisse R,looes,

| provides an important bemfit to the nuclear Uniwesity.1I2 AnersonHall. Manhattan.KS Hogan & Hartson. 555 Thirtsenth Street. NW..
,

industry and the public of tarse and should nm be 66506-0115. Washington, DC2000+.1109. Counselfor
Comell Uniwes@duncouraged"'Iicusuons omsitedt By

Deted: July 3') 1993.
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Eskibe i pmduced. te cza be made eveusble more and I hace nothing to add to your s ent, i"

more widely et zero incrementai met Tbs except to poet out that romvery to the form ;
pn

rneans that it is ineMicient to charge people of a flat ch. e on business benenciones is |:)y g g, , g, lur eccess to it. euperior to e specific chargs by the
Azucxrte Unnemry Couruel. 500 Dey Iki#, That fact, taken scgether with the dif6culty Univenity for parbculat owcas of

Cornell Unrversity, fthaco. NY I 4453
Deer Mt Epec Your draft of a presibis d the produm d pun wwledge knowledge.

satsnission toIbe NRC captune most of the appropristing the tmrfits of rt in cberges to I urEe you to consider expanung the
dential hause those tents en argument shghtly along these lines, mainly i

argument the I and, I wn sure, the Cartant rgely unpredictablewogether make the because I thmk I can assun you that anyoos I

Court had is amad.
.

nere is one obertrvation you make, otrong and universally recognied case for wbo nises b poulble considention d
however, that I thial can usefully be pubhc nnancing o(pure resserch. The arternahues will be reorptin to such an
opended. and it is an arBuroent that anyone UniveenW s pohey, which you do corwtly expansion to embrecs the concept of pubhc
farruhat with the literature on extemahnet ernpbaure.of coteducting research on i vm.
would quicil; apprecists. It has do with the proPr.etary Lesis is 'herefore-es you %rty I'n taksu the liberty of corncting a few
sodal bene 5ts of the non-propnet.ory pure imply but do not,I think, stress stely- wmn oc h did p W m W
ruearch to which you allude, knd of the sociall, highly desirable, and it wou d be ,,;,;,8 ,,, ,, ,,, ,;,,, ,p,c3 g;c 9u, ,, ,,,,,
usacated pratsice of not ing possible both futile for universities to try to recamt Messe cau on me if you think I can be of
uwn tur musas to the knowiec that it the cost by chuging potential users and
pmduca eccelly and economically undesirable for any add M assista.nos.

Pure knowi4re is the archetype!"pubhc them to do sa With best regards,

porxi." to wxecnnic terms, the esseruial This does nce answer the question of who Sinarrely,
chancienn,c of = bic.h is that, once .bould pey the charges in queetion; on thne Alfred Kahn.

E.nfia/T A--NUCLEAR REAcTon BUDGET ., USE, AND FEDERAt. FUNDING AT PETTTIONER INSTITUTIONS

Annual rew No. persons uses roador Percer'ta0e of 6ept. budget
(taa.my/ grad students /urcer. from lederal sowcas (per.institubort budg- ,,,g g

ed ( ) raduales) cerggoggg)

Ccrnet Urw __ - -_ *240,000 124 200 3F/1Xi 52.

unsa.s State Urvv 134,482 62,100 4F/lua00 67.
15.000 62.100 3F/2CG/300 Not Apamm aMarnattan CWege -.

81,270.000 62.100 35F/86G530 61ul7
N Carcana Dets Urvv 435,000 62,100 6F/50G/E7U 25.
Reed ryacge _ 60.000 62.100 SF/0G130 31
Um vcseeter i *200.000 124200 4F/14G 71
Urev uncan rom .._. 106.350 62.100 6F/t 2G/39U Not AwaaNa_ _ _ -

Urrv Ne w uroco _ .._ __..__ 27,000 62,100 8F/62G/25U 89.
Unry Rncxis tssard - 533.769 62.100 22F/12G 85.
Urrv Temas4uson ___ . _._ , 267.163 62.100 4F/110 -_ 100.

80.000 62,100 6F/15G/7U 48. -'Urrv Utan _ .. ._ _ _ . . _ _ i

' Ccctsed f=pe tot the two rsactors at Corrd
sFaus marates s' a ce cit of 5650.000.r

sComsss fbgure for the two reactors at Imncrs-Urt>ana.
d Data tre the Rona ewus reactor onry
* Total 1992 ledarsi grarts for tre Departtrert equated $40,C00.

12 hilus 5 erudied by determinlog residues oflabeled National Trs.nepcetation Safety lioard. Within

Nuclear Reedor Programs et Petitione, oils on tmated rpec mens. Nuclear methods the University, the rsector is used mostly by
of characienzation for tncs elements han chemistry students, fo!! owed by nudearinsi,tutwns
bnen a key to resolving ma.ny materials engineering students. Research is conducted

Comell Unrventry quahty issues for silicon setnicondudor in a wide range of fields locluding geology,
in its to year. of operatie.. the Cornell deme fabrication, biology, anirnal scmcas, textiles, and grain

TRICA has been used entnsively in Cornell has the only cold neutron beam sciences.
undergradume and graduate courvs and prty, ram at a university rescior in the United g g
researth by armapeoshm in one pror'c1. States
neutron-indaed a. graphy is used to Additional nuclear methods that wul The college's teachir. and research reactor
map te l<xatmn of y Led piginents to shortly come into use at Cornell include pro 6 ram is pnwate and prunanly
revesi unars in the suwssive isyers prompt gamma ray neutron activation undergraduate. It is very small but
pamted by artists as a painting evolves froro . analysis and neutron depth profiling based emnomically run. As the only teoching and
prehrranary sletch to fmal version This non- on rnonoenergetic conversion electrons *arth rsector in the metropohtan New
decructm trthn@e allow t the art histonan produced by. neutron reactions as weU as the k area avellable to educational

urutions, it provides a si6ni6 cant resourceto utfer the artist s developmg nientions. In famil.ar rnethod based on alpha peticle or ,

another, neutron radiography is used to study proton production. for the area. Three to four area institutions of
the distnbuten of =ater between soils and higher learning regularly use it for teaching

Konsos Slote Unwrs#y and reseerth. Colleges such as New Yorkthe roots ofIremg plants Neutron activation
ana!ysis is widely used in orthaeology to The program et Kansas State is valuble to Maritime College would otherwise have no
chractenar eternental compositions of lostitutions without mearch and teaching eccess to such a facility. In addition,
art > des rudi es puttery shards and obsidian reactors. The schooPs reactor, under the hundreds of area high school and middle
sed metathc artifacts. Sufficient differencms Department of Energy Paactor Sharing school students enjoy tours and -

in elementalcornposition among clay wurces program,is used by 13 diffennt insututions, dernonstrations et the reactor each year as
d.stinguish local wares from irnported ooes including Stanford. leuisiana Stste, the part of their science curriculum. The school
The effectimeu of detergents bas been University of Southern California, and the distrid In which the college is located has

_ . - . . _ . - . _-. - _ _ _ _ _
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,- 'r- 6 highest r . .

lE, % . of any commu;yddon of minority students(2) Syrwegistic Kffects on Cor6an umitars
water content. 'this wori has application in |

ity school district in New
York Oty, and among b higbut in b , ' Pro /ect to anese eynergist c e5ects of both4'

neutron exposun and 6on bomtardannt so both the oil well ers logging industry and '

FM nabon.
carbon limiters in fusion reactors IP in b wuts disposal area. In a third proket. '

h .. Mossochusetts Inst >tute of Technology [gk fulls of dt!!enn' materhls are activated tocarboe
I 4 determine their responses to thermalg! A large neearch program is carried on at 6

neutrons and to analyn matent, particularlythe Mit Rosearch Center. In Nudur
many quantitattw analysis need s as

i,, Engineering then an studies in (1) Dose environroental monitoring, forensic and with respect to impurities that may be! *

Meduction in which prusuriand loops that
aiminal wori, certl6 cation of matariaj prennt. A recent doctors! resserch pro)ect

'

stimubte both PWN and BWR enytrontouts ity. rate 4arth tagging for study of marine examined the role of fussy logic matrollers,,

han teen constructed and opersted Irahe al dispartico, analysis of mercury la fish in nudea tudor matrol h conclusion
core of 6 reacta for & purpoos of tissue, analysis of foest) power planta

idenufying calant chermstries that will reservoirs for eeleslum, and industrial was that funy logic contmtlers appear to be

mintrotze corroonon: (21 frmdsotiors Assisted
tagging, and (4) Neutron Depth Proflhng ~ feasible and useful when applied to rod

Strns Corrosion Ooding to invesugate the
Project consisting of characterization studies positioning and timing.

; formadon and growth of cracks in rewtm
of borosihcote glass films on silicon wefm. Un/wrsity offthodeisland

structural alloys. (3) testing the efficacy of in- Deed Colles,
Rhode islud Nuclear Science Center has a

core sensors, known as the SENSOR Profect. Reed College is the only educational long history of mnducting environmental
involvmg in<nre sensors that detect changa inst ruuon in b United Statu to operate a , g.h UhWM M.*

in electn>chern cal potenballEP) and the
effect of water chemistry additives on the reactor without a graduate or engineering Creduate School of Oceanogrsphy uses the

ura Although under b Chemistry
partant the reector is used by six faculty reactor to perform neutron activation analysishalung of cred gmwth. and (4) Digita; p

Control to denlop and expertroentally verify for cluses in physics, natural science, and art on uvironmutal sampin collected froen
a generte methodology for the closed. loop history, as well as chemistry. Undergrsduate locations all over the globe. Important
dig;tal control of owtronic power, can and faculty research involyw about S rnwch disconrin in acid rain. geology,
temperstun. and other plant parameters In studeau each yest. howent,in the last 2 and environmental polluuon have been
over e decade of work. results han included yrs approntmately to faculty memben achieved ovw b yean becaun of b
demonstrauon of signal validation, the am 11 additional colleges and unlwrsilles availability of the toector. The URI physics

department conducts extensin neutronuo e ry stra u rule in th d b ch ocM gn W uuatb e d
controller dosed form laws' for 6 time. hP ysics, evironroental eclenca, forensic usually has unrsi post doctoral mwarches
optimal trarctory tracking of reactor power. 'C'ence and art history. Each year as many as at the facility on a full time basis. As b onlythe on-hne reconfigursuon of control isws. 20 high school students use the facility for
automated power incnases from subcnucal. classes and rosarch. A non<redit, semester nuclear facihty in the state, RINSC provides

and the use of vanous forras of feedbad. sernmar wies on " reactor, radiation and the a significant number of tours to students from
ParsHels between control strategin for envtronment* is o5ered to 6 public, b4b schools and universities. The poelun
ructors charactenzed by spahal dynamics Between 30 and 50 peoph attand it sech. uws of nuclear technology in errvironroental
and control of muld. modular reactors han year, two thirds of toem not af6 hated with and materials rwearch can be obsernd on e
eleo been etudied. Red CoHest Bnt had buit

;
Spece Sc4ence also bene 6ts trom th*

Research Center with studies to determine
Uniwestry ofIllinois-Urbana Uninnny of Tmse

h feasibihry oflow teroperatun annealtnA N Univenity of!!hnois Nuclear Raactor -Research currently under way at the
of redishon. induced defecu in electmnic Labont is a two rnctor fac1hty, using 6 Nuclear Engineering Teachinglab includes
componenu such as will be used on a Advan TRIGA and LCPRA reacton. the (1) Tams Cold Neutron Source Project for
spacectsft for interplanetary nussions of Neutron Activadon Analysis, matertals the development of a nutron source with
several years duration. and an upcomin8 damage studies and nuclear pum laser

low neutron energies for research in promptrewarth an h research foci of e fachy, p muuWsagmkmer ov o ft r * l'* "8 8 * '' Depth ProMng Pmject fw b ineemomentNeutron actinnon analysts and trad. etch Uninnity of Missouri Rollo
of boron and other (n.4) reactions totechniquu are being used in Earth Sciences

to invnugste fundamcotal questions stout The primary uses of the reactor et b Rolle detumine depth coocentrations in various*

6 earth froio meteorite composioon,Ian csmpus of the University of Missourt are matnials such as glap and silicon (3)
characteristics, a nd crack growth in graniuc Mutation and training of graduate and Neutron Copfun Thempy Project fw
rod to continental drift Neutron acuyauon undergradusta students and nuclear related
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NUCLEAR REGULATORY COMMISSION

! 10 CFR Part 171

RIN 3150-AE83

Restoration of the Generic Exemption From

Annual Fees for Nonprofit Educational Institutions

,

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: On September 29, 1993 (58 FR 50859), the Nuclear

Regulatory Commission ("!iRC" or " Commission") published a3

proposed rule granting a petition for rulemaking submitted by a
number of colleges and universities possessing NRC licenses. The

petition requested that the NRC reinstate the exemption from

annual fees previously given nonprofit educational licensees.

The proposed rule requested public comment solely on that issue.

The exemption had been eliminated in a final rule published in
the F9deral Register on Ju.; 20, 1993. After careful

consideration, the Commission has decided to reinstate the annual

fee exemption for nonprofit educational institutions.
-i

EFFECTIVE DATE: (30 days after publication in the Federal

Register)

-
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FOR FURTHER INFORMATION CONTACT: * L. Michael Rafky, Office of

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.
>

SUPPLEMENTARY INFORMATION:

.

I. Background.

II. Responses to comments.

III. Final action - changes included in final rule.

IV. Section-by-section analysis.

V. Environmental impact: categorical exclusion.

VI. Paperwork reduction act statement.
I
| VII. Regulatory analysis.

VIII. Regulatory flexibility analysis.4

IX. Backfit analysis.

I. Background

soon after publishing its final rule establishing the NRC's

FY 1993 fee schedules (58 FR 38666; July 20, 1993), which

included for the first time annual, fees for previously exempt
lnonprofit educational institutiona , the commission received a

petition for reconsideration of that rule. The petition, filed

by a number of colleges and universities affected by the policy

1The NRC's elimination of the exemption was prompted in part
by a court decision questioning the exemption's lawfulness.
Allied-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).

s

1

----. - --+~ _. _ _ _ _ . _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ . _ . _ _ . _ _ _ . _ _ _ . _ . _ _.
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change, requested that the NRC reconsider its decision to charge

annual fees to such institutions. The petition asserted that the

externalized benefits and public good resulting from use of

university research reactors in various fields of education would

be lost if these fees were imposed upon college and university

licensees. (See Petition for Reconsideration of Final Rule (July

30, 1993) (appended to the Proposed Rule for the Restoration of

the Annual Fee Exemption to Nonprofit Educational Institutions,

58 FR 50859; September 29, 1953.)) The petition pointed to

research in such fields as nuclear safety, medicine, archaeology,

food science and textiles, education of the public in nuclear

matters, and to various benefits of education.

The petition relied upon a letter from economist Alfred Kahn

to counsel for cornell University, a petition signatory. The

Kahn letter referred to " pure knowledge," especially

nonproprietary university research made accessible to the public

free of charge, as "the archetypical 'public goo 6,' in economic

terms, the essential characteristic of which is that, once

produced, it can be nade available more and more widely at zero

economic cost."

While considering whether to grant the petition for

reconsideration, or in the alternative to grant some nonprofit

educational institutions individual "public interest" exemptions

from the new annual fees, the NRC sent staff members to a number

of colleges and universities to learn more about the use of

nuclear materials in educational programs and the benefits that

|

|
|

_ _ _ _ _ _ _ .



_ . . . . . _ _ _ . _ - _ _ _ .-_ _ _

.

-4-

resulted from those materiels' use. The Commission concluded, on

the basis of these visits and the arguments made in the petition

for reconsideration, that it should propose to retract the new

annual fees ($62,100 per research reactor license; lesser amounts

for each materials license). Accordingly, on September 29, 1993

(58 FR 50859), the Commission published in the Federal Register a

notice granting the petition and proposing to restore the annual

fee exemption for nonprofit educational institutions.
.

The commission received over 200 comments on the proposed

rule, with the vast majority in favor of restoring the annual fee

exemption. (This number includes comments on the educational

exemption provided to the Commission in response to its

Congressionally-mandated study of overall agency fee policy, see

58 FR 21116; April 14, 1993). After careful review of the

comments, and after studying the views of a professional

economist engaged to assist in analyzing the comments (see note 2

infra), the Commission has decided to make final its proposed

reinstatement of the exemption from annual fees for nonprofit

educational institutions.

As the Commission made clear in the proposed rule, it will

not charge other licenseeq retroactively for the monetary

shortfall produced by the Commission's change in policy on the

educational exemption. Therefore, for FY 1993 no licensees will

be charged additional fees to compensate for the restored

exemption. In addition, because the educational exemption is

being restored for FYs 1991-92, there will be no refunds to power

1

__
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.

reactor licensees who paid increased annual fees in those years

due to the exemption of nonprofit educational institutions (a

point also detailed in the proposed rule).4

;

I II. Responses to Comments

Alt ough the comment period eJpired on October 29, 1993, the

NRC reviewed all comments received prior to November 13, 1993.

The Commission received over 200 comments in response to the

proposed rule. Copies of all comment letters received'are
,

available for inspection in the NRC Public Document Room ("PDR"),
,

2120 L Street, NW (Lower Level), Washington, D.C. 20555.

1. Comment. Most commenters were educational institutions,

who argued that their educational and rerearch activities with

licensed nuclear materials will have to be severely curtailed or

halted altogether if the annual fee exemption is not restored.

They claimed that the annual fees would, in many cases, entirely

subsume the budget for operation of the research reactor or use

of nuclear material. Many commenters also stated that there was

no possibility of obtaining more money for their operating

budgets, and that the inevitable result of annual fees would

therefore be an across-the-board reduction in nuclear-related

studies.

2
Response. The Commission is aware of the effect annual fees

'

could have on nonprofit educational institutions, not only from
:

their comments but also from its own site visits. The Commission
1

)
!

|
l
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- -



.

-6-

believes that much of the work done by these institutions with -

nuclear materials, in both nuclear and non-nuclear fields of

study, is extremely valuable and should not be impeded or halted

due to the new annual fees. Further, for reasons discussed

later, subsidies for such activities are both necessary and

desirable.

2. Comment. A number of comments received from nonprofit

educational institutions stated that their work produced

externali:ed benefits to society, in the words used in the D.C.

Circuit's Allied-Signal decision, "not captured in tuition or

other market prices." Among the benefits cited were research in

fields such as nuclear safety, neutron activation analysis,

neutron radiography, archaeology, art history and biology. Much

of this research, some commenters claimed, was basic research

done to advance science, not for profit or commercial use

(although such an outcome might occur), one commenter noted that

it does not accept research grants and contracts without making
:

them public, and publishes virtually all its findings. The
;

commenters asserted that this research, if halted due to new

fees, would not likely be duplicated or replaced by the private

sector.

Response. The Commission agrees with commenters that much

of the work done with nuclear materials in academia, if halted,

would simply not be continued in the private sector. In

particular, the Commission was impressed by the arguments made
,

1
|regarding basic research. The Commission believes that such

|

- - -- ..- -, ,, - - - , ,, . . , - . - . . - ,, - ~ . - .-- , - .
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research, done in the spirit of academic inquiry, is an integral-

part of the programs run by educational institutions.with NRC

licenses.

The Commission agrees with commenters' arguments that

educational institutions' commitment to basic research is largely
unique, as it is not driven by the need to develop commercial
uses. While there is undoubtedly much basic research performed

,

outside educational institutions, the Commission does not believe
4

j that it is an adequate substitute for academic research.

In the Commission's view, a major benefit'resulting from

educational institutions' use of nuclear reactors and materials
is the production of new knowledge through research, which the

Commission would term a "public good," as defined in economic
.

; theory.2 Two characteristics of a public good like pure
:

; knowledge are its nondepletability and nonexcludability. That

is, one person's acquisition of knowledge does not reduce the
i amount available to others; further, it is not efficient - and
1

often is impossible, as a practical matter - to prevent others

from acquiring it. These characteristics make it difficult to

recoup the costs of producing pure knowledge. Bec3use the value

of a public good may be very great, but the costs of producing it
impossible to recapture, it may be necessary to subsidize that,

2The Commission's analysis of this concept was aided by a
memorandum prepared by an NRC consultant on the issues of

'.
external benefits and public goods. The memorandum has been
placed in the NRC PDR and may be examined by any interested
member of the public. Sag Memorandum to NRC Staff from Stephen

: J.K. Walters, Professor of Economics, Loyola College (Md.), dated
! January 4, 1994.
.

|
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good's production for production to occur at all. In the -

'

Commission's view, that is true of the pure knowledge produced by
i

nonprofit educational institutions, and the commission has
i

j therefore decided to exempt them from fees.
I

! Restoring the educational exemption will have additional

beneficial consequences. Colleges and universities not only

produce research results and pure knowledge (what we have termed

"public goods"), but also other benefits of great value to both4

the nuclear commun.ty and society as a whole. For instance, many

j of the students trained on research reactors will likely become

the next generation of nuclear reactor operators and engineers.
; The knowledge they gain from their education in these fields will

| allow them to operate reactors and other nuclear facilities
1

i safely and effectively. Knowledge attained through education
1

1 will also be of value to those companies or Government agencies,

including the armed forces, who hire these students to perform
nuclear-related work, which often cannot be done without

j extensive education in the area.
| 3. Comment. A number of commenters argued, for a variety

of reasons, that the educational exemption should not be,

j restored. Some commenters stated that each licensee should pay

its fair share. Others believed that for-profit entities benefit
;

the public as well and should not be penalized because they
7

1 generate profits. Certain nonprofit commenters and medical

| licensees argued that if the exemption were retained, it should
.

be expanded to include nonprofit institutions and medical

.

_ . _ _ , _ _ .. .._ _.... . _ _ _ ------ -
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licensees that are not now exempted from tees. A few commenters

stated that in certain fields of study, schools and university

hospitals compete with private research laboratories and

nonprofit hospitals, respectively, and thus would receive an I

unfair subsidy from an annual fee exemption. Om commenter went

on to argue that such a subsidy amounted to an unlawful promotion

of atomic energy by the NRC. Another commenter requested that

the proposed rule be changed to exempt it from the annual fee,

noting that it was the only Faderally-owned research reactor not
,

so exempted, due to the level ?f its power output.

A number of other commenters supported restoration of the I

educational exemption, but believed it should be funded in a
|

different manner. The two alternatives most popular with
;

commenters were funding the exemption out of general revenues,

which would mean removing it from the fee base, or funding it via,

a surcharge on all licensees, not just power reactor licensees.

Those commenters favoring removal of the educational exemption

from the fee base acknowledged that such an outcome would require

Congressional legislation.

Response. After deliberating over whether the educational

exemption should be restored, the Commission believes the wisest

policy decision is to exempt nonprofit educational licensees once I

i

again. Since the Commission published its final rule in July

1993 abolishing the educational exemption, it has devoted an

extraordinary amount of time and attention to the question of

whether to reverse that decision. It has reviewed hundreds of

|
|

1

I
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letters on the issue, fielded numerous phone comments and *

inquiries, and sent staff members to study the issue by visiting I

college and university licensees. In the Commission's view, the

evidence taken as a whole leans strongly in favor of restoring

that exemption, for the reasons described above: that many

educational licensees would be forced to halt their research and

educational activities due to lack of funds if NRC fee subsidies
were withdrawn; that those activities would often not be

continued in the private sec tor, resulting in a serious loss of

basic research in numerous areas of study; and that the public

good inherent in the production of knowledge made available to

all is worthy of Government support.

The Commission has received anecdotal information from some

commenters indicating that certain nonprofit research

institutions (which do not fall within the definition of
nonprofit educational institution as provided in 10 CFR 171.5)

and Federally-owned research reactors should receive the same

treatment as educational institutions.3 However, the Commission

does not believe it has sufficient information on which to base a
| generi, exemption for such research institutions and reactors.

Because the proposed rule did not suggest that the educational

exemption be expanded in this way, the Commission received a

'Most Federally-owned research reactors were exempted from
fees by Congress in earlier legislation. See section 6101(c) (4)
of OBRA-90, 42 U.S.C. 2214(c), as amended by the Energy Policy
Act of 1992. However, the reactor in question operates at a
power level greater than that specified in the legislation for
exempt facilities, and therefore does not meet the definition of
a "research reactor" for purposes of the statutory exemption.

_ _ _________ _ _ __________________ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _
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smaller number of comments than are needed to make an informed-

decision on this issue. For that reason, the current policy of

charging such entities annual and user fees remains in effect.

Those nonprofit research institutions and Federally-owned

research reactors who believe that they qualify for an exemption

from the annual fee based on the public good concept are, of

course, free to request one from the Commission. See 10 CFR

171.11. Depending on the outcome of any such requests, the

commission may need to revisit the question of whether to make,

nonprofit research institutions generically exempt from fees in a

future rulemaking.

The Commission also believes that medical licensees should

continue to pay annual fees. This is consistent with past

Commission practice. Also, contrary to one commenter's belief,

the Commission does assess fees to nonprofit educational

institutions for licenses authorizing medical treatment using

licensed nuclear materials. The Commission does not believe that

medical licensees are analogous to nonprofit educational

institutions. Their function is not pure research and education,

but primarily to provide services to paying customers.

While the Commission does not dispute that medicine provides

significant benefits to patients, such treatment is both,

depletable and excludable. The benefits of medicine are

therefore a private rather than a public good. By contrast, an

educational institution generally disseminates the results of its

basic research to all who want it, even going beyond the confines

|

l

. - . . - - - - . _ -__ . - -- --- - -. _ - - _ - . - _ - .- - ,



. ,

l- 12 -

of the university itself, without receiving compensation from any
of those benefitting from that knowledge. The key to nonprofit

educational licensees' singular treatment is not merely that they
provide valuable social benefits; rather, it is the existence of

certain market failure considerations (discussed above) that
apply to producers of pure knowledge through basic research, but
not to medical practitioners. The distinction between

educational and medical licensees is addressed at greater length

in the Commission's recent Federal R eaistet notice discussing the

petition filed by the American College of Nuclear Physicians and

the Society of Nuclear Medicine seeking a fee exemption for

medical licensees (to be published contemporaneously with this

final rule).

The Commission does not plan to adopt the suggestion of some

commenters that most or all other licensees should contribute
something toward the costs of exempting nonprofit educational

licensees. The agency, in any event, is not recouping these

costs for FY 1993, as it is legally precluded from retroactively

collecting those costs from licensees. The Commission in its

Energy Policy 3ct-mandated review of fee policy has concluded

that the costs of exempting nonprofit educational institutions

should be excluded from the fee base through legislation
modifying OBRA-90. In its study, the Commission concluded that

if legislation to accomplish this is not enacted, these costs

should continue to be recovered through fees assessed to power

reactor licensees.

|

|
|

|

|
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'

4. Comment. A number of commenters have argued that the

Atomic Energy Act of 1954, as amended ("AEA"), mandates NRC

support of education, and that accordingly the NRC must restore

the educational exemption to conform to that mandate. In th:.s

regard, some commenters made the point that their facilitier. were

originally funded or provided to them by the AEC cr other ' ederal/

agencies.

Response. The Commission acknowledges its longstanding

policy-of supporting education, and believes that such support

has been vital to the success of nuclear and nuclear-related

education. That notwithstanding, the Commission does not view

its education policy, or the exhortatory language of the AEA, as

mandating that colleges and universities be exempt from NRC fees.

The Commission has decided to restore the fee exemption as a

policy matter, not a matter of legal compulsion.

5. Comment. Many educational institutions commented that

it made little sense to charge them annual fees when much of

their nuclear education funding was derived from Federal agencies

such as the Department of Energy and the National Science

Foundation. Another commenter argued that State agencies were

nonprofit in nature and should be exempted in the same manner as

colleges and universities.

Response. The Commission for reasons discussed above decided

to reinstate the exemption for nonprofit educational

institutions. The fact that a number of these institutions

received funding from Federal agencies was not a factor in the
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final decision. The Commission's decision was based primarily on

who received the benefits of the services rendered, rather than
who funded the underlying activities.

The Commission also notes that it charges fees to other

governmental licensees, including both Federal and State

agencies. (Virtually no Federal agencies are charged user fees

under Part 170 due to a prohibition against such fees in the

Independent Offices Appropriation Act, see 31 U.S.C. 9701.) It

finds no basis for changing its historical policy with respect to
these entities in this rulemaking. This issue is addressed in
the Commission's Report to Congress on fee policy, cited earlier
in this rulemaking.

6. Comment. Some educational commenters stated that they

should fall under the category of small entities, and asked

whether the definition of "small entity" could be broadened to

include a greater number of institutions than currently fall
within the definition.

Responsc. The Commission intends to re-examine the size

standards it uses to define small entities within the context of
compliance with the Reg'21atory Flexibility Act. The Commission

will conduct this review within the context of the proposed

revisions of small business size standards proposed-by the Small

Business Administration ("SBA") (58 FR 46573; September 2, 1993).
The Commission will not complete its review until the SBA

promulgates a final rule containing the revised size standards.

""4 - wm,v - - - - - - - - - - _ - - , - - - _ _ _ - _ _ - - - _ _ - - - - - - - - - - - - . _ _ - - _ - - - - - - , , - - - , . - - - - - - - _ - , - - - - - - - - - - - - , - - - - - - - - - - - - - - - - - - - _ _
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Until these activities are completed, it would be premature to

address this comment.

III. Final Action - Changes Included in Final Rule

The Commission has made on?.y one change to its FY 1993 final

rule establishing annual and user fee schedules for that fiscal

year. As it proposed, the Commission has amended S 171.11 to

exempt nonprofit educational institutions from annual fees. The

new exemption provision is identical to that contained in the FY

1991 and 1992 final fee rules. Because the final fee schedule

for FY 1993 has already been issued, the Commission will not be

charging any other licensees for the fees that would have been

paid for FY 1993 by the newly exempt group of licensees. For

that reason, no new fee schedule is being published at this time.

A revised NRC fee schedule incorporating these changes and

billing other licensees for the FY 1994 exemption's costs will be

included in the FY 1994 proposed fee rule.

Because the Commission has decided in this final rule to

reinstate the annual fee exemption for nonprofit educational

institutions, the NRC will cancel the FY 1993 annual fee invoices

for those licensed activities exempt under this final rule.

Accordingly, refunds will be made to those licensees who paid the

FY 1993 annual fees and are now exempt under this final rule.

Additionally, no further action will be taken on nonprofit
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educational institutions' exemption requests, which had been held '

in abeyance pending this final rule.

Some nonprofit educational institutions filed applications-

requesting termination, downgraded, possession-only or combined

licenses to avoid the FY 1993 annual fee. If those applications

are still pending, the licensees should notify the NRC within 30

calendar days from the effective date of this rule if they wish

to rescind their applications due to the exemption'si

reinstatement. Absent such notification, the NRC will procef5s

the applications as filed. There are instances where the NRC has

already completed final action on some of the applications in '

question. The affected nonprofit educational institutions are

! advised that if they wish to reinstate their previous license

| authority, they must file an application to do no with the NRC.

Such applications for reinstatement of previous license authority

are exempted from fees under 10 CFR 170.11(a) (4) as appropriate.

IV. Section-by-Section Analysis
i

e

Section 171.11 Exempclans

Paragraph (a) of chis section is amended by adding nonprofit j
,

educational institutions, as defined in S 171.5, to the list of
,

those entities exempted from annual fees by the Commission. A

discussion of this change in fee policy is found in Sections I

and II of this final rule.

.

F e,-** -, - - - y _ _ - . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
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V. Environmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of

action described in categorical exclusion 10 CFR 51.22 (c) (1) .

Therefore, neither an environmental assessment nor an

environmental impact statement has been prepared for the final

regulation.

' VI. Paperwork Reduction Act Statement
,

1

This final rule contains no information collection :

requirements and, therefore, is not subject to the requirements |

of the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).

l

VII. Regulatory Analysis |
|

With respect to 10 CFR part 171, on November 5, 1990 the

|
Congress passed Pub. L. No. 101-508, the Omnibus Budget '

Reconciliation Act of 1990 (OBRA-90). OBRA-90, as amended,

requires that for FYs 1991 through 1998 approximately 100 percent

of the NRC's budget authority be recovered through the assessment

of fees. To accomplish this statutory requirement, on July 20, |

1993 (58 FR 38666), the NRC, in accordance with 5 171.13,

published in the Federal Reaister the final amount of the FY 1993

annual fees for operating reactor licensees, fuel cycle

licensees, materials licensees, and holders of certificates of

.
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Compliance, registrations of sealed source and devices and QA

program approvals, and Government agencies. Consistent with

OBRA-90 and its Conference Committee Report, the Cammission has

ensured that -

(1) The annual fees are based on the Commission's FY 1993

budget of $540 million less the amounts collected from Part 170 I

|fees and the funds directly appropriated from the Nuclear Waste '

Fund to cover the NRC's high level waste program;

(2) The annual fees, to the maximum extent practicable, have

a reasonable relationship to the cost of regulatory services
provided by the Commission; and

(3) Annual fees are assessed to those licensees which the

Commission, in its discretion, determines can fairly, equitably
and practicably contribute to their payment.

Therefore, when developing the annual fees for operating l

power reactors, the NRC continues to consider the various reactor

vendors, the types of containment, and the location of those l

|

reactors. The annual fees for fuel cycle licensees, materials

licensees, and holders of certificates, registrations and

| approvals and for licenses issued to Government agencies take

into account the type of facility or approval and the classes of
the licensees.

10 CFR part 171, which established annual fees for operating

power reactors effective October 20, 1986 (51 FR 33224; September

18, 1986), was challenged and upheld in its entirety in Florida l

_- -- . - . . . _ _



. _.

- 19 -

Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.

1988), cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989

budget, was also legally challenged. As a result of the Supreme

Court decision in Skinner v. Mid-American Pipeline Co. , 109 S.Ct.

1726 (1989), and the denial of certiorari in Florida Power and

Light, all of the lawsuits were withdrawn.

The NRC's FY 1991 annual fee rule was largely upheld

recently by the D.':. Circuit Court of Appeals in Allied-Signal v.

NRC, 988 F.2d 146 (D.C. Cir. 1993).

,

I

VIII. Regulatory Flexibility Analysis
:

As required by the Regulatory Flexibility Act, 5 U.S.C.

605(b), the Commission certifies that this final rule as adopted

does not have a significant economic impact on a substantial

number of small entities. This final rule restores a previous

exemption to a specific class of licensees while not imposing a

new financial burden on any other class of licensee.

IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109,

does not apply to this final rule and that a backfit analysis is

not required for this final rule. The backfit analysis is not

required because these amendments do not require the modification
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of or additions to systems, structures, components, or design of

a facility or the design approval or manufacturing license for a

facility or the procedures or organization required to design,
construct or operate a facility.

List of Subjects in 10 CFR Part 171
.

Annual charges, Byproduct material, Holders of certificates,

registrations, and approvals,; Intergovernmental relations, Non-

payment penalties, Nuclear materials, Nuclear power plants and

reactors, Source material, Special nuclear material.

For the reasons set out in the preamble and under the

authority of the Atomic Energy Act of 1954, as amended, and 5

U.S.C. 552 and 553, the NRC hereby adopts the following

amendments to 10 CFR part 171.

PART 171 - ANNUAL FEES FOR REACTOR OPERATING LICENSES, AND FUEL

CYCLE LICENSES AND MATERIALS LICENSES, INCLUDING HOLDERS OF

CERTIFICATES OF COMPLIANCE, REGISTRATIONS, AND QUALITY ASSURANCE

PROGRAM APPROVALS AND GOVERNMENT AGENCIES LICENSED BY THE NRC

| 1. The authority citation for Part 171 is revised to read

as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100 Stat. 146, as

amended by sec. 5601, Pub. L. 100-203, 101 Stat. 1330, as amended

I by sec. 3201, Pub. L. 101-239, 103 Stat. 2106 as amended by sec.

_ _ _ _ _ _ _ _ _ _ - _ - _ _ - _ _ _ _ _ - _ _ _ _ _ - _ _ _ _ _ - _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - _ _ _ -
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6101, Pub. L. 101-508, 104 Stat. 1388 (42 U.S.C. 2213); sec. 301,

Pub. L. 92-314, 86 Stat. 222 (42 U.S.C. 2201(w)); sec. 201, 88

Stat. 1242 as amended (42 U.S.C. 5841); sec. 2903, Pub. L. 102-

486, 106 Stat. 3125 (42 U.S.C. 2214 note).

2. In S 171.11, paragraph (a) is revised to read as

follows:

S 171.11 Exemptions.

(a) An annual fee is nr.t required for:

(1) A construction permit or license applied for by, or
1

issued to, a nonprofit educational institution for a production
1

or utilization facility, other than a power reactor, or for the |

possession and use of byproduct material, source material, or

special nuclear material. This exemption does not apply to those

byproduct, source, or special nuclear material licenses which

authorize:

(i) Human use;

(ii) Remunerated services to other persons;

(iii) Distribution of byproduct material, source material,

or spccial nuclear material or products containing byproduct

material, source material, or special nuclear material; or

(iv) Activities performed under a Government contract.

(2) Federally-owned research reactors used primarily for

educational training and academic research purposes. For

purposes of this exemption, the term research reactor means a

nuclear reactor that-

_
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(1) Is licensed by the Nuclear Regulatory Commission under'

section 104 c. of the Atomic Energy Act of 1954 (42 U.S.C.

| 2134(c)) for operation at a thermal power level of 10 megawatts

or less; and

(ii) If so licensed for operation at a thermal power level

of more than 1 megawatt, does not contain-

(A) A circulating loop through the core in which the

licensee conducts fuel experiments;
'

(B) A liquid fuel loading; or

(C) An experimental facility in the core in excess of 16
,

square inches in cross-section.

1

* * * * *

I

,

Dated at Rockville, MD this day of February 1994.

i

!

For the Nuclear Regulatory Commission,
8

Samuel J. Chilk,
Secretary of the commission.

;

.

1

. . - + , . , . - . - , .
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Memormatm

John Cordes, Jesse Punches, Trip Roachild, IJo Slaggis, and N1C SaffTo:
From: Stephen 11 Waltars, Ph.D.

Professor of Economics, Loyola Colk;c in Maryland

Date: January 4,1994
,

Restandon of the Constic Eman9 an fhun Antmal Peas for NeaproSt
,

JEs:
'

EducationalInstitutions

Since our initial mcetag of Dec.13,199'i, I have (a) carsfully aviewed selecend
comments on the proposed exemption for nonprofd tJucadonalinstitutions, (b) read the medical
petition to conduct a rulemsking, and (c) conducted a literature surysy related to the issues of
' positive externalities" and "public goods.'

Based on this endeavor and os prior researcia and analysis, .: would make the follomag

observations:
(1 The Commission's proposal to reinstate the annual fee exemption for nonysoSt

educatioc.ai institutions is, from the standpoint of she analysis, fundamentally sound. |

(2) The Commission's stated rationale for this essmption-the existence of 'extamaj !

benefits' re4uhng from use of univsrsuy rssearch reactors-is, howsysr. somewhat vague, and i,

'

needs to be specified in greater detall.
(3) What has been missing, 'hus far, in the discusalon of reuons why an exemption might

.' be socially desirabic is an understanding of the concept of the 'pubhc goods' which research end
educational facilities provide, Market provision of these peculiar but important goods is-

|problematic in some cues, and 11is for this ruason that unique consideration is due educadenal
|Instftutions.

In this memorandum, I will discuss each of these points in more depth and provide
refettoces to literature where interested readers rnay find more detsCod informadon. I hope I
am not too long-winded, but my hope is to provide you with a Itsource you will find useful in
drafting a fmal rule.

,

!

h 'Extemal be%" of hMan and Raaammt

Dose who invest in education derive tangth s private benenta: by acquiring knowledge
or training, they make themselves more valuable to employers, and capture this value in the
form of higher wages. In fact, this laawiedge4ess4 eamlagt premen has beca growing lassly:
In the mid '70s, the median income of college gradaatas exceeded that of high school graduates
by about 35%, while by the late '80s this premium exceeded 705.8i

|

Erica L. Groshen and Colin Droadowski, *The masent RIso in the Value of'Ses:
Market Forces at Work,' E:conomic Commeniary, Federal Reserve Bank ofMicahnn.

1
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walsers Memo: Educartonal w=&

Ir is widely--though by no monas univerinny-held in the econosdes literatura, however,
that invesdag in educadon also yleids certain ' social" or 'esternal" benents.8 'Ihese ass
benefits which are not whoHy captured by the ladividual acgdring more education, but which
flow to society at large or to bystanders (i.e., those 'estamel* to the act of lavesting in

,

| cducation).
-

For example, education at all levels h thought to straagthen the social tabris by fostaring
notions of mutual respect and cooperation among individuals, and to persunds citisans to observe
certain pracacas &='y to preserve public health and safety. Investment in higher education

,

is thought to involve one particularly important catamal benefk: the scaerttion of new ideas,
,

'

or tactinological advance. In this view, education is an input to rensarch and development; an!

extemality arises because inventors sometimes win be unabic to capture n!! the benefits of their
innovadve activity. In panicular, some intansctual ghievements (e.g., mathemadal theorems.

*which are an important input into agineering) cannot be passated or otherwiss protacted from-

l' copycats *; these imi'ators could than iwvprials wma or all of the bensfits flowing ftom the
inventions.

Comments on the NRC's proposed esemption contained ample and sedsfactory evidence
that nuejear facilities and materials are an important elanwet in eduational programs that
generats such extemal bocefits. Just about all the commendng institutions documanled that they
Aot only train significant numbers of entoned studens la the proper handling of nuclast|

{ materials; many also offer setninars, study toura, and other informahanal programs aimed at
introducing a wider public to the principles of nuclear safety. Mars important, aR the
commenters stressed that the training these facilitica maks possibis is indeed a crucial input to
the production of new technolog!as in a variety of Aalds, from archaeology to medicine to
physica.

'Ihs problem hett (which economists tend to refer to as 'the extemality problem *) is Oda:
|

|
Since consumers tsad to weigh only theprfste costs and beneSts of purchasing more educadon,
and fall to consider the caternal besfus, they win tsad to indsrm this good. E.g.,

Suppose I could buy one more year of education at a cost of $10,000. Suppose thrther that this
would raise my lifetime earnings stream by 29,900 and geocrum esternal benefhs of $1,0(W (in
the form of extra public halth or safety enjoyed by others), for temi social benefits of $10,900.

i

|
On net, society would be 5900 better offifI bought the extra year of education, but I would bc
$100 poorer, and will decline to buy. This provides a ratloosle for public subsidies aimed at

|

Cleveland, August 15, 1992.

| For a critical surysy on this point, see: Jack High, " State PJucadca: Have Economists8

Made a Case 7' Cao /ournal, v. 5, no.1 (5pring/ Summer 1985), pp. 305 23; more genernEy,
see Burton Weisbrod, E.udmal Sengfitf qf' Pub #c Eductanlon, princeton: Panoston University ,

,

'
Press (1964).

a

|
|
|
I

.
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walten Menw: EducadonalDemtion

increasing the amour.t of educaden whleh will be produced and consumed. In this example, a
voucher er scholarship for $100 or mare (up to $1,000) would nais tbs investment la eduadon
northwhile both persons!!y and socially,

nors is, trankly, scant evidence on abe magnitude or abs enternanity problem in
educadon. Discuuien of the matter tends to be arperficial; inost treatments almpty point out
that public subsidy of educadon has tended to incmass supply.8 No one, to try leowledge, has
pmcinely quantified the extent to which individuals acting without absidy la ordinary markets
will under produce and -sonsume educaticti, especially higher education.' Sevemi fossarchers,
however, have pftsented convincing evidence that countries which invest man in education (or,
in the , jargon, invest more in ' human capital formabon") eqjoy significantly higher zates of
economic afowth.s

of course, it is possible to argue that quandfication of the massmali:y ptoblem int

education is unimportant; the problem appears to be so widely acknowledged that subsidias for
education, including higher education, are the rule rather then the saception. For saampis, the |

!comments on the N3tC's proposed rules included information that (in-stata) students at the
University of Virgima pay only one half the true cost of their education; at Come!!, students |

pay a mert 29% of this cost. What is more, staff and equipment oosts usually art far higher ;

in, say, nuclear enginesting programs than in Englah literature; if tuidens am uniform acmas |.

programs, then, the nuclear engineering student tectives a fint greater subsidy than the English
'

lit student. But the existence of such subsidies makes the absence of q=*Mdaa mois, not
leas, troubting. n sortainty esses masonable e nak: Is nos the prssent level of sobaidy
adequate to overcome the problem of onder4caswnption? Am additional subsidies fkom ths
NRC truly necessary for this purpass?

*See the volume by Weishmd, cited earlier, and also: Elchanan Cohn,7he Econonder g

i Educarian, Carnbridge: Ballinger (1979); Walter Garma, er al., 7he Ecomander and Mirier 1

j (Plabile F4ucation, Englewood Cliffs. NJ: Ptsetice Hal1(1973).

| 'And some researchers argue that the caternality probiern is not quantitatively significant in
i educaden; see, e.g., Jack High and Jemme Ellig, ''De Privals Supply of Education: Some

Historical Evidence," to Tylsr Cowen, ed., 7he 2hrory (Marter Falture, Fairthx, VA: George .

:

Mason University Press (19tP). j'

1

8ses: Costas Azarindis and A!!an Drassa, ' Threshold Extemalides in Econsens
Developreent,' gwrerfy /oumal # Economics, v.105, no. 2 (May 1990), pp. 50126; Robert4

) 7. Barro, ' Economic Gmwth in a Cmu Sec6am of Countries," Quarterfy Joumal(Ecomander,
v.106, no. 2 (May 1991), pp. 407 43; Robert E. Imcas, Jr., "On the Med.anics of Economic'

! Development," Journal qf Monetary Economia, v. 22, no.1 guly 1988), pp. 3 42; Paul M.
Romer, " Increasing Resums and lang Run Growth, * /ournal(Miticalsconomy, v. 94, no.'

5 (Oesober 1986), pp.1002 37.

3

|
'

1

|

,
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Walten Memo: Ehestonal Dagsrton

Olven the preent levo! of empirical rusarch on the manar, k is (WW to answer
these questions with nasurance. We surpea that a generle caempdon will get us c!cear e ths
'opdmam' number of, ay, nuclear engineering majors, but we can't prove it. In my view, j

then, it would be unwim a focus solsly on to artsmal bens 5ta resulting frotn the use of
reactors (and other nuclar material) in education when we assess the desirabuity of grandas a
fee exemptian; if we are to be rasonably sure that such an esempoon would enhanos welfare,
we aced "somethmg mors.' I believe we need to consider the rois of such an easmpdon in
usuring the production of adequate amounts of new knowledge, which is an cumple of a "purs
public good."

New Kmwlede as a Public Gaad

Economists use the phrana 'public good' to desenbe a good that has two peculiar
propenies: nondepletability and nonczeludabI11ry. (Sadly, this phrase was not chosen wisely:
thers are lots of goods that somehow involve the word 'public,'s.5., public phones, that am

'
not public goods.)

A good is nondepletabis* when my consumpuon of it Issves no less of it available for
you to consume. Mest goods, therefort, are not 'public' (we sfer to them as ' private goods").
When, for example, I pour myself a cup of coffes from the ofke pot, thers is less coGes
available for you,. But when I turn on my radio to 'All'lWags Considertd' as I drive hams,
that dos not reduce ths amount of that program ava!!able to you; the radio signal is a pubhc
good. When a good is nondepictable, it is generally sadeairable e esclude anyons from
couuming it-<ven if this were technologically feasible.7 The reason is simple: Given its
nondepletability, letting one more consumer cedoy a public good favolves no added cost to
society; if she values the good a: all, then a!!owing her to consume it will yield a social benefit
in saccu of cost, i.e., will make soctory better off.

Economists have long held that it will be dif5cuh or I=a=als for free, unfocared
markeu to produce goods pouessing these properties-cr, at the Icast, to produce them and

.

'Sometimes the phrase 'nonrival in consumpdon" is tuod to describe this characteristic. In'

addition, you will nometimas see public goods niernd to as ' social goods" or 'coDecdve
goods.'

Wost early writers on the subject tended to say that it was difficuh or impossible to esclude
individuals who hadn't paid for a public good frorn consuming it. After several authors poieted
out that excludability problems could be solved la many cases, the discussion tended to focus
on the idea that such exclusion was undedrable rather than ipdi;al.

4
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Walters Memo: E4ucerkmal Esenpden

diaribute them to aII comen at a price equal to zero, a is deelrabis.8 nors ase aswaral
problema. First and most obvious is the fact that privata producers will be unable to recoup the
initial cons of creadas the public good if they give it away; bot if they charge a positive prios,
some consumers who value tbs good in excess of its incremental consumption costs (i.e., aero)
will be denied it. More subtly, it will be very hard for producers so gauge potential consumers'
true dernand for a public good: Consumers, aware that it may be lafcasible or undesirable to
exclude those who have not contributed to the creation of the good from ordaying it (ter it has
been produced, may miss:sta their preference for the good bqfore it is created in the hope they
can free ride on the payments of those who ante up for the good's production. The result wit!
be an inadequate private supply of public goods.

Many researchers have documented that, despits these concema, thors are many historical
stamples of privately supplied public goods; other authors have suggested pricing stratag'as in
which private sellers might make the optimum amount of a public good availabis.'
Nevenholess, there seems to be a reasonably broad apeecst in the economica profesman that
private provistort of public goods is problernatic. There is simply no assurance that the requisite ',

conditions (e.g., perfect information, aero cons of transacting or enforcing agreements) esist
for optimal private production of public goods. Hus, thers is a genersi consensus that pubhc
subsidica are often-though not always- necessary and desirable for the production of such goods. |

This consensus is ega My strong with respect to public financing of one particularly
important public good- purs research aimed at creadng new bowledgs. It is obvious that a
great deal of research (i.e., proprietary research) goes on-and will continue to go on-without
governmental subsidy. In areas where in:ellectual property nghts are secure (e.g., h== of

j
patents), the creation of new Imowledge often pays handsomely, and private entreprerieurs rush
to supply thl good. But often it is either imposible to securs intellectual jwy-Ty-as in the

,

case of the aforementioned mathematical theorems-or undesirable to do so.

As an example of the lanst, consider a ressaith project (described in the comroent
submittad by the Urdversity of Michigan) underway at Wayne State Univenity. Dess
rescarchers (under the supervision of Dr. J.M. Saxe) are using neutron activation analysis so try

'The classic references bort are: Paul A. Samuelson, 'ns Pure Doory of Publis
FmwHture,' Review ofEconomics outSaather, v. 36(November W54), pp. 387 89; Francis

,

M. Bator, "De Anatomy of Market Failurs," Charterfy Joumal(Economicr, v. 72 (August
1958), pp. 35179.

%e classic references here are: Ronaki H. Coast, 'The Lighthouse in Economics,"
Journal qflaw e Econom/cs, v.17 (October 1974), pp. 357-76; Marold Demsets, "%s Pdvate
Production of Public Goods,"laumal(Law d Economict, v.13 (October 1970), pp 29>306.
For a review of other papers on theas toples, see Cowan, The 7heory qf#ariar rauwt (cited
earlier in note 4), pp.126.

s

!

|-
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Walters Memo: EducationalErempdan
I

to find the most effective of fbur cwTently-8svarad methods of reswbarian dellowing shock.;

his project h aimed a producing an absolutely pure public good, both nondeplomble and
nooszcludable. Once the most effective resuscitation method is dearmined (assumlag the prt$ect J

can be concluded sucocafuny), this knowledge Jhould be given may to all hospitals or other
,

i

potential users; e anempt to sell this knowledge-even if tids were finasible"-would clearly
be _inef5cient. Other hospitals (and their patients!) Ekely anach significant value to the
knowlige, and can consurne it at no inczwnental cost to sosissy. nars is no reason to withhold
the knowledge from anyone.

,

The cornments on the NRC's psd rule contain copious similar saamples of bow
nuclear facilities and materials are being used to support the production of pure public goods.
nese cumples span a broad array of W=, from nuctaar engineering and physics to'

cancer troament to att history. In all cases, the commentars stressed that their reasarch facilities
are used to support rian proprietary research; i.e., they are not trying to do what entrepreneurs
might do, but instand are rushing in whars entrepreneurs fear to tread, conducting research in
areas where the potannal value to consumen is dif5 cult to gange or whers the costs of such
research would (perhaps because of property rights problems) be difficult to recoup. Further,
the research supported in this way is distributed in preciaaly the mannar required by the theory
of pub'ic goods, i.e., it is *given away* in the form of artiefes in scholarly journals,

,

presentations at profeJsional rnaetings, and u lectures to enrolled undergraduate and graduans
'

students.
.-

nis activity, h seems to me, suggests strongly that a generie saamption fbr educadenal
: lastitutions will enhance welfare But, assurully, some gnestions remain:

1. The public good rarlonale look.t an aw)kllot Mkr she ' external bene,5frs' rettomde.
Whar's ale d@rsue? There's not always a clear difference, even to economista.88 I wouldi
focus on the onandudability characteristic of public goods, and point out that while psivass
goods which generate external benefits may be under produced and -consumed, public goods
may not be produced at all--absent some subsidy or other arrangement to ensurs that costs are4

t'W.
2. As aircody noted, educanonalinrntwtons already reesin Jign@ cant sukridles. Wiry

mart the NRC add its awn? ne key bots is the difEculty of accuraan!y gauging demand, or
,

'

_

"And selling this Imowledge would not be feasible: the firm ponen to buy the answer so

i the question of what is the mon effective resuscitation method would pass the word to others,
destroying any anem; t to whwie non payers.

;

"Por a monograph partly devoted to untangling the diikr sics, see J. Ronnis Davis and Joe
R. Hulett, An Analysis of Marist FaGure: R:rninanties, Pubtle Goodr, ami MLzal Goods,'

GainesvDie, FL: Univ, of Florida Press (1977).

4
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Walten Mano: Educadonal Essnpden'

.

valus.1he possibility of free ridias means that there may be legioes of sager consuman of a
particular piece or new knowledge, but none may s'ap forward and offer so pay to get du job I

dans. Therefore, we endow various grants commiths with resources, and trust them to allosass I

those rssources wisely, i.e., to maks sure that prWar.s with the highest expected value per doBar
of cost are funded. But there is no guarantas thhs committees wiu.aot act Eks fue riders.

;

S,*My, it is conceivable that grants comminees w!E viour proposals in their ans ofis:::'

and crpertise rnore favorably than proposal in areas that rie relatively "forvisn" 'o them la
short, if the NRC doas not grant an exemptice, there h no assutance that other agencies will
step forward and fill the resulting research funding void in a nmtral mannar, research requiring
nuclear materials or facilities is likely to suffer a raladw docilas.

,

3. Do a0 educerlenal burinalort product pubNc goodr q(the kkui deteribed? What 1

ctheria .thould be arsd)br 4:enydon? Not an educational lastitutions actually produce purs
'. public goods, but all try to do so. In this day and age, even the hirmblast liberal arts callege

raruires its faculty to perform some sort of muuarch. Given the unpredictabic nature of thei.

enterprise, not all sucoced. But somocimas we need to can our not widely If we are to casch
fish. Accordingly, I would grant an esemption to all educational lastitutions who claim that
some noctrivial fraction of their nuclear faellities or malarials are paed for non-aronristary |

,

3

research. (Clearly, the public good rationale also suggests that institutions that are not primarily
'

'

educational, e.g., research entities like the Marme Biological laboratory in Woods Hols, MA,
might qualify for caemptian.) The key critation for detsemining whether fessarch quallfles as
non-proprietary is whether Sndings are disseminated widely and at a suo price, c4., at
professional moedngs, in scholarly journals, or in other pelic presentations.

,

.

Concludine Remaries

I hope you will find the foregoing useful in formulating a final rule. I would make one'

final point: Expanding the discussion of the atternal benents provided by the activities of
educational institutions to include their production of public goods not only makas it clearer why
an educational exemption is desirable, but makes it easier to distinguish worthy from unworthy i

'

appeals for stemption. Considst, for szample, the Petition for Rulemaking submitsed by the
American College of Nuclear Physicians (ACNP). Throughout this petition, ACNP refers to

,

the " unique contributions to society' and ' unique social bencSts' genened by its members; |
at one point, ACNP argues that the services of its memben " serve at wat an equally worthy,

purpose as is served by the non pront educadonal institutions."

Such rheame painu op the risks of vague, unfocused statemenu about ' external benants'
as the sole rationale for a fee eaampdan 31oce such benants are often unquandnabis, it is easy

;
" for groups to claim they gensrute such boostits-and, sometimes, impossible to prove that they

don't. But it is generally quita clear when someone is producing a public good fgquiririg
subsidy. Quite simply, ACNP members are not: they use mdioacdve materials for diagnost6c
and therapeutic pumosos, i.e., they produce prhate goods. The optimal production of such

7
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aken Memo: 2%cartonal Erenpion

soods geners!Iy does not require subddy, and the ACNP members should not quauty for a fbe I

usmPdca.

Additional Refennce

James M. Buchanan, The Demand sid .nyph grNAc coodt, rhy: Rand McNally
(1%8).

Richani Cornes and Todd Sandler, The Nory q(Esternahtus, Pe#c Goodt, and CId
Goods, Cambridge: Cambridge University Press (1986). i

Wdilam Loeb and Todd Sandler, Pub #c Goods and M#c Po#cy, Beverly Elh: Sags
(1970). I

Wdliam Oakland, ' Theory of Public Goosh," in A. Amsbach and M. Poldasia, eds.,
'

Handbook qrMSc E onander, v. 2, New York North Fnnand (1937).
Stephen J.K. W t! tars, Du erpree, Germnant, andthe Pe#c, New York McOftw-Hill

(1993).
David K. Whjtcomb, Entrna#tles cad Werser, New York Columbia University Prem

(1972).

.
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KUCLEAR REGULATORY COMMISSION j

10 CFR Parts 170 and 171

(Docket No. PRM-170-3]

American College of Nuclear Physicians and the Society,

of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission. |

ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or

" Commission") received a petition for rulemaking submitted by the

American College of Nuclear Physicians ("ACNP") and the Society

of Nuclear Medicine ("SNM") (" petitioners"). The petitioners

requested that the Commission amend its regulations governing the

user and annual fees charged to their members due to increases in
i
Ithose fees. Among the specific requests contained in the

petition were to establish a generic exemption for medical

licensees who provide services in nonprofit institutions and-to

allow NRC licensees a greater voice in the development of new

regulations by the NRC. After careful consideration, the

Commission has decided not to adopt the proposals made in the |

i
petition.

i4

l
l

ADDRESSESi Copies of the petition for rulemaking, the public |
l

comments received, and the NRC's letter to the petitioner are

l

|

I

._-. - . - . . - ._ . .
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available for public inspection or copying in the NRC Public
1

Docement Room, 2120 L Street, NW (Lower Level), Washington, DC

20555.
1

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I. Background.

II. Responses to comments.

I. Background

On February 18, 1992, the NRC received a petition for

rulemaking submitted by petitioners ACNP and SNM. The

petitioners requested that the NRC amend 10 CFR Parts 170 and 171

which govern the annual and user fees imposed on most NRC

materials licensees by the Commission since the advent of 100

percent fee recovery in FY 1991. The petitioners requested these

amendments because of the substantial adverse impacts experienced

by their membete following increases in the NRC's user and annual

fees.

On May 12, 1992 (57 FR 20211), the NRC published a notice in

the Federal Register announcing receipt of the petition. In that

notice, the NRC stated that it would consider the issues raised

by petitioners within the context of the review and evaluation of

2



4

the fee program for FY 1993 conducted as part of the NRC's

'
continued implementation of public Law 101-508, the Omnibus

Budget Reconciliation Act of 1990, as amended (OBRA-90). On

October 13, 1992 (57 FR 46818), the NRC published a notice

requesting public comment on the issues raised ist the petition.

The NRC received nearly 100 comments in response to this

request, with the vast * majority in favor of granting the

petition. After careful consideration of the comments, the

Commission has decided to deny the petition for rulemaking, for

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commenters simply restated

their support for some or all of the requested changes in NRC

policy detailed in the petition. In their petition, ACNP and SNM

stated that NRC fee increases under the 100 percent recovery I

regime were adversely affecting their members' practice of

nuclear medicine, in the process harming the societal benefits

which stem from that field of medicine. The petitioners claimed

that they could not recoup the costs of NRC fees because Medicare

reimbursement levels are inadequate and because competing nuclear

medicine alternatives are not regulated (or charged fees) by the |

|
NRC. petitioners then compared their treatment under the NRC's |

fee rules to that of nonprofit educational institutions, power

reactors and small entities, all of whom petitioners claimed |

3

l

l

|
|

|
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receive special treatment by the NRC, and argued that for

exemption purposes medical licensees should not be lumped

together with all other materials licensees.

For these reasons, ACNP and SNM requested that the

Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided

in nonprofit institutions, such as hospitals, similar to that

granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical

licensees, by means of a " simple template for structuring
:

exemption requests;"
,

(3) Adopt a sliding scale of minimum fees that grants

nuclear physicians more relief than the current small entity

classification (which gro.nts relief to physicians in private

practice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC's

| decisionmaking process for developing new regulatory programs.

! In that regard, petitioners suggested that the criteria |

| contained in the NRC's backfit rule be applied to the development

of all new regulatory programs. That is, if a regulation is not

necessary for the adequhte protection of the public health and

| safety, the NRC wou3d be required to show that the rule would
1

substantially increase safety and that its benefits outweigh its

Costs.

| Response. The Commission does not believe that the analogy
|

between colleges and universities and medical services provided

i

4
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.

in a nonprofit institution is a valid one. The Commission
.

recently decided to reinstate a longstanding (but temporarily

withdrawn) fee exemption for nonprofit educational institutions.

The key to educational institutions' singular treatment, however,

is not their nonprofit status, nor the fact that they provide
'

valuable social benefits; rather, it is the existence of certain

structural market failures in educational institutions'

production of new knowledge. In other words, colleges and

universities produce new knowledge primarily through basic

lasearch, and disseminate it (essentially for free) to all who

want it, without receiving compensation from those benefitting.

In economic terms, this new knowledge is often termed a "public

good."1

Two defining characteristics of a public good are its

nondepletability and nonexcludability. That is, one person's !

acquisition of knowledge does not reduce the amount available to

others; further, it is not efficient - and often is impossible,
1

i as a practical matter - to prevent others from acquiring it at a |
1

zero price. These characteristics make it difficult to recoup

the costs of producing new knowledge. Because the value of a

public good may be very great, but the costs of producing it

| impossible to recapture, public subsidies may be necessary for

|

|
1The Commission's analysis of this aspect of the petition is

based in part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested persons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professor of Economics, Loyola
College (Md.), dated January 4, 1994. ]

|
'

5
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'

l

|production to occur at all. The commission has decided to exempt
l

.

nonprofit educational institutions from annual fees to advance

i
continued production of new knowledge, l

By contrast, medical practitioners have the capability of

obtaining compensation for the benefits they provide Unlike new'

;
,

<

knowledge, medical services are both depletable and excludable. |
.

!The benefits of medicine, while unquestionably significant, are

therefore a private rather than a public good, in economic terms.,

The Commission believes, in sum, that the market failure |

considerations that apply to educational insti$utions'

attempts to produce new knowledge simply do not apply to medical
practitioners. There is no structural barrier to the recovery of

costs incurred in producing the benefits of medicine. The i

situation of the medical practitioners is not fundamentally
different from that of the for-profit licensees whose claims for

exemption on grounds of inability to pass through costs the

Commission has rejected in the past. (See 58 FR 38666-68; July

20, 1993.)

In this regard, the Commission notes petitioners' claim that

Medicare may not account for NRC fees when reimbursing physicians

and hospitals. The commission is also aware of pricing pressures

caused by competing nuclear medicine modalities not regulated (or

charged fees) by the NRC. However, as the commission explained

in its FY 1993 fee rule, it is impracticable for this agency to

evaluate the merits of such empirical claims regarding the

ability of licensees to pass through fee costs to their

6
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customers. (See 58 FR 38666, 38667-68; July 20, 1993.) The
.

Commission "does not believe it has the expertise or information

needed to undertake the subtle and complex inquiry whether in a

market economy particular licensees can or cannot easily

recapture the costs of annual fees from their customers." (58 FR

38667; July 20, 1993.) Thit statement applies equally to medical

licensees as it does to all others whose products cannot be

characterized as a "public good."
|

Addressing the petition's second major point, the Commission

disagrees with those commenters who call for new individualized
]

exemption criteria for medical licensees. The Commission I

believes that the current exemption process for materials
i

licensees, as codified in 10 CFR 171.11(d), provides medical

licensees with the opportunity to request an exemption by means

of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials

licensee) contained in S 171.11 allow the requester to inform the

Commission of "(ajny . relevant matter that the licensee. .

believes" should impact on the exemption decision. This allows
.

|
the Commission flexibility to consider each situation on its own

merits .- Were the Commission to attempt to establish specific

criteria for each type of materials licensee, itself a daunting

task, it might then be prevented from considering factors which

did not fall precisely within those enumerated. And if the

Commission retained the open-ended provision quoted above, it

would have expended considerable time and resources to little

7
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purpose, as licensees could make the same claims under new

criteria that they can at this time.
'

Petitioners also complained that the NRC had established a

high threshold for granting materials exemption requests. In

this regard, the commission explained in the first 100 percent

fee recovery rule, in FY 1991, that because it was statutorily
required to collect 100 percent, it could not easily exempt
licensees from fees. If one licensee or class of licensees is
exempted, those fees must then be placed on other licensees,
increasing their fee burden. It is for that reason that the

commission only grants exemptions in exceptional circumstances.

(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners' third request, that the commission establish a

sliding scale of minimum fees based on the size of the licensee,

which " reflects the unique constraints on physicians", also is
denied. In its FY 1991 fee rule, the commission explained in

,

great detail why it devised its fee schedules in the manner it

did, basing fees on classes of licensees rather than licensee-by-

licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to

the Final Rule; July 10, 1991.) There is no information

contained in either the petition or commes.ts on the petition,.
which would lead the commission to reconsider this approach, and

therefore the commission must deny this aspect of the petition as
well.

However, the commission intends to re-examine the size

standards it uses to define small entities within the context of

8
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compliance with the Regulatory Flexibility Act. The Commission
,

will conduct this review within the context of revision of the

small business size standards proposed by the Small Business

Administration ("SBA") (58 FR 46573; September 2, 1993). The

Commission will not complete this review until the SBA

promulgates its final rule on this matter. These activities may

result in a revised definition of "small entity" more favorable

to petitioners.

Finally, the Commission denies petitioners' request that

licensees be provided more power over the development of NRC

regulations, and that a new backfit rule incorporating cost-

benefit analysis be instituted to evaluate the agency's

regulatory programs. The Commission denied similar requests in

its FY 1991 fee rule, explaining that the NRC is not exempt "from

the normal Government review and budgetmaking process." The |

|

Commission at that time pointed out that "the Government is not

subject to audit by outside parties," and that "[ajudits are

performed by the General Accounting Office or the agency's

Inspector General, as appropriate." (56 FR 31472, 31482; July

10, 1991.) Additionally, the NRC complies with Federal

regulations such as the Paperwork Reduction Act of 1980 (44

U.S.C. 3501 et seq.) and the Regulatory Flexibility Act of 1980

(5 U.S.C. 601 et seq.) that require agency analysis of the

economic effects of new regulations on licensees. The NRC Staff

also prepares detailed cost-benefit analyses to justify any new

regulatory requirements; these analyses are carefully reviewed by

9



the Commission. The Commission has seen nothing either in the

petition or comments on the petition that would lead it to change

its approach in this area. The Commission would like to

emphasize, however, that licensees are always welcome and

expected to comment on proposed rulemakings, excluding the

accompanying cost-benefit analyses, and that such comments, along

with the day-to-day interaction between licensees and the agency,

in the Commission's view provide an adequate and successful

method of keeping each group apprised of the other's concerns.

2. Comment. The Commission received a potpourri of

comments on other aspects of the petition. A number of

commenters disagreed with the petition, arguing that medical

licensees should not receive an exemption, as the costs of such

an exemption would be borne by other licensees to whom the

additional fees would have no relation, and that every licensee

should pay its fair share. Other commenters stated that the fees

should be abolished entirely, which would remove the dilemma over

granting exemptions. One commenter argued for basing an

exemption on the function for which the license is utilized, not

the function of the licensed organization. Some commenters

argued that fees should be based on factors such as the emount of

radioactive sources possessed, the number of procedures performed

or the size of the nuclear department within a hospital. Certain

commenters suggested expanding the number of exemptions to

include Government agencies, along with those licensees which

provide products and services to medical and educational

10
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entities. One con. enter requested that the NRC take Agreement
.

State schedules into account when setting its own fee schedule.

Another commenter raised concerns as to the expense of NRC

contractors and the quality of NRC regulation. And a few

commenters urged the NRC to reevaluate or abolish its then-

recently instituted Quality Management (QM) Program.

Response. As the Commission stated above, it is denying this

petition for rulemaking, and therefore not exempting medical

licensees for services provided in a nonprofit institution.

The Commission cannot abolith its fees unilaterally, as the

requirement to collect 100 percent of the agency's annual budget

authority through user and annual fees is statutorily mandated by

Congress, see section 6101 of OBRA-90.

The Commission has explained in the past why it did not

believe that basing fees on factors such as number of sources or

the size of the facility would result in a fairer allocation of

the 100 percent recovery' requirement. (See FY 1991 Final Rule,

56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;

and Limited Revision of Fee Schedules, 57 FR 13625; April 17,

1992.) The Commission has seen no evidence in the petition or

comments on the petition which would lead it to change its

current approach of charging fees by class of licensee. For

reasons similar to those stated in the earlier rules cited above,

the commission does not believe it would be feasible to base an
exemption on the function for which a license is utilized rather

than on the function of the licensed organization.

11
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The Commission has also explained in prior rulemakings why
,

it has decided to charge Federal agencies annual fees, and has

seen nothing in comments on the petition which would cause it to

change its position on this policy matter. (See FY 1991 Final

Rule, 56 FR 31472, 31474-45; July 10, 1991.) The Commission also

does not believe that the exemption for nonprofit educational

institutions should be expanded to cover those private companies

supplying services and products to medical or educational

licensees. The fact that the cost of these services and products

impacts upon exempt licensees is not sufficient reason to exempt
private for-profit ficensees. By exempting nonprofit educational

institutions from fees, the Commission has addressed the direct

impact of its fees on those institutions. Additionally, the

commission has discussed in both prior and current rulemakings

the necessity of a high threshold for exemption requests and the

overarching requirement to collect as close to 100 percent of its

annual budget authority as possible; these factors remain valid

here.

While the Commission acknowledges that in many cases

Agreement States base their fee schedules in some measure on the

NRC's fee schedule, the NRC cannot do the reverse. The NRC must

conform its fees to the lor percent recovery requirements

mandated by OBRA-90, independent of Agreement State fee schedules

over which the agency has no contrnl.

Finally, the Commission believes tnat comments on the

agency's QM program, NRC contracting practices and the overall

12
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.

quality of NRC regulation are beyond the scope of this notice.

However, the Commission notes that the agency's regulation-

codifying its QM program was challenged and ultimately upheld in

court. See American College of Nuclear Physicians and Society of

Nuclear Medicine v. United States Nuclent Regulatory Commission

and United States of America, No. 91-1431, slip op. at 2 (D.C.

Cir. May 22, 1992) (per curiam).

Because each of the issues raised ir. the petition has been
,

substantively resolved, the NRC has deni.ed this petition.

|
1

Dated at Rockville, Maryland this day of February, 1994.

For the Nuclear Regulatory Commission, !

Samuel J. Chilk,
Secretary of the Commission.

l

.
.
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.

Terence Beven, M.D.
President
American College of Nuclear Physicians.

Leon S. Malmud, M.D.
President
Society of Nuclear Medicine
1101 Connecticut Avenue, N.W.

l
Suite 700 '

Washington, D.C. 20036

Gentlemen: I

After careful consideration of your rulemaking petition
dated February 10, 1992, the Commission has determined that your j
request to amend 10 CFR 170 and 171 must be denied, for the '

reasons provided in the enclosed Federal Reaister notice.

I
The enclosed notice of denial will be published anortly in ;

the Federal Recister. If you need more information, please '

contact Michael Rafky .'.n the Office of General Counsel at 301-
504-1974.

Sincerely,

Samuel J. Chilk
Secretary of the Commission

1
:

;

1

|
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|

The Honorable Joseph Lieberman, Chairman
Subcommittee on Clean Air and Nuclear Regulation
Committee on Environment and public Works <

United States Senate I

Washington, D.C. 20510 |
1

Dear Mr. Chairman:

On July 20, 1993 the NRC published a final rule establishing fee
schedules for its licensees for fiscal year 1993. The final rule
also eliminated a generic exemption from annual fees previously !
granted to nonprofit educational institutions. The commission's
need to revisit the generic exemption for nonprofit educational ;

'

institutions was occasioned by a March 16, 1993 decision of the
U.S. Court of Appeals for the District of Columbia Circuit
(Allied-Signal, Inc. v. U.S. Nuclear Regulatory Commission and
the United States of America, 988 F.2d 146 (D.C. Cir. 1993))
which forced the Commission to acknowledge the weakness of, and |
abandon, the argument formerly made on behalf of these
institutions that they could not pass through the costs of NRC
fees.

Following publication of the final rule, the Commisrion received
|

a petition from Cornell and eleven other universities for i

reconsideration of the final rule and requesting reinstatament of
the exemption for nonprofit educational institutions. The
Commission granted the petition to reconsider this matter and

,

issued a proposed rule requesting public comments on the !

restoration of the exemption for nonprofit educational |
institutions. After carefully evaluating the public comments, I

'the Commission has decided to amend its fee regulations in 10 CFR
part 171 to reinstate the exemption from annual fees for
nonprofit educational institutions. |

|

Enclosed is a copy of the final rule which is being transmitted I
to the Federal Register for publication.

Sincerely,

1

1

Ivan Selin
,

!

Enclosure: Final Rule !
I

cc: Rep. John R. Kasich !

:

|

|

l
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IDENTIC '4ETTERS SENT TO:
,

The Hon. e Philip Sharp, Chairman
Subcommi, on Energy and Power
Committee c ~nergy and Commerce
United Statek '4ouse of Representatives
Washington, D.C. 20515

cca Representative Michael Bilirakis

The Honorable Richard H. Lehman, Chairman
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
United States House of Representatives:

Washington, D.C. 20515
,

cc: Representative Barbara Vucanovich

The Honorable J. Bennett Johnston, Chairman
Subcommittee on Energy and Water Development

'

Committee on Appropriations
United States Senate
Washington, D.C. 20510

cc: Senator Mark O. Hatfield

The Honorable Tom Bevill, Chairman
Subcommittee on Energy and Water Development,

,

Committee on Appropriations '

United States House of Representatives
Washington, D.C. 20515

cc: Representative John T. Myers
4

1The Honorable Martin Olav Sabo, Chairman
Committee on the Budget
United States House of Representatives
Washington, D.C. 20515

cca Representative John R. Kasich

The Honorable Jim Sasser, Chairmani

Committee on Budget '

United States Senate
Washington, D.C. 20510

|

cca Senator Pete V. Domenici
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NRC REINSTATES ANNUAL FEE EXEMPTION
FOR NONPROFIT EDUCATIONAL INSTITUTIONS'

The Nuclear Regulatory Commission is reinstating a provision

to its regulations which exempts nonprofit educational

institutions from annual fees.

The provision was deleted in July 1993 in response to a

March 1993 opinion by the U.S. Court of Appeals for the District

of Columbia circuit. That opinion remanded for further

consideration the NRC's rationale for exempting nonprofit

educational institutions from licensing fees. The court opinion

cast doubt on the NRC's then-existing rationale that nonprofit

educational institutions were unable to pass through the costs of

the fees.

In reaction to the court decision, the Commission initially

proposed to retain the exemption and asked specifically for

public comments on the court's suggestion that perhaps the

exemption could be justified if " education yields exceptionally

large externalized benefits that cannot be captured in tuition or

other market prices."

Afte: receiving only a few comments supporting a continued

generic exemption and some comments requesting abandonment, the

Commission reluctantly decided that, in view of the court opinion

and the administrative record, it could not justify a generic

exemption for nonprofit educational institutions.

Soon after publishing a final rule establishing the NRC's

fiscal year 1993 fee schedules, which included for the first time

annual fees for previously exempt nonprofit educational
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institutions, the commission received a petition for
e

reconsideration of the rule.

The petition, filed by a number of affected colleges and
universities, asserted that the externalized benefits and public
good resulting from use of university research reactors in

various fields of education would be lost if annual fees werei

imposed on colleges and universities.
j

lWhile the commission was considering granting the petition j
|

or, as an alternative, granting some nonprofit educational
.

jnstitutions individual public interest exemptions from the new :

annual fees, members of the staff visited a number of colleges

and universities to learn more about the use of nuclear materials
in educational programs and the benefits resulting from the uses
of those materials.

As a result of those visits and the arguments made in the

petition, the commission proposed retracting the new annual fees-

-S62,100 per research reactor licensee and lesser amounts for

each materials license. After reviewing the over 200 comments

received (the vast majority favored granting the petition), the
,

commission decided that the exemption from annual fees for

nonprofit educational institutions should be restored.

The amendment to Part 171 of the Commission's regulations

will become effective on (date).
i
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