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WASHINGTON, D C. 206850001

AES83-2
June 17, 1994

MEMORANDUM FOR: NUDOCS

Document Control Desk

P1-37 - White Flint
FROM : Linda Lessler s olic A4 Al s

Office of the General Counsel
SUBJECT : DOCUMENTS COMPRISING REGULATORY HISI[ORY FOR

FINAL RULE ENTITLED "RESTORATION OF THE
GENERIC EXEMPTION FROM ANNUAL FEES FOR

NONPROFIT EDUCATION INSTITUTIONS (10 CFR PART
171)

The enclosed documents comprise the regulatory history of a final
rule published at 59 FR 12539, Also enclosed is a copy of the
index of documents for the final rule which has been sent to
Rules Review and Directives Branch. The designator "AE83-2" has
been placed in the upper right-hand corner of each document, as
well as "PDR" for each document that can be made available to the

public, or "CF" for each document that should be placed in
Central Files only.

If there are any questions about these documents, please feel
free to contact me on 504-1612.

Thank you for your assistance.

Enclosures: As stated
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Memorandum from Steve Walters, Loyola College, to Jesse
Funches and Mike Rafky, subject: Final Drafts

Memorandum from Steve Walters to Jesse Funches and Mike
Rafky, subject: Denial of Petition
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C%&b Substance Pupose Procuct Amount
Done gt Washington, DC on March 11 1 Background should propase Lo retract the new

1994

Patricia jensen

Acting Assistant Secretary, Market 8 E
Inspection Sermvires

[FR Doc 84-5242 Filed 3-16-94. 6 45 am)
BILLING CODE 41008

Soon after publishing its final rule
establishing the NRC's FY 1993 fee
schedules (58 FR 38666, July 20, 1993),
which included for the first time annual
fees for previously exempt nonprofit
educational inst'tutions !, the
Commission received a petition for
recoasideration of that rule. The
petiion, filed by a number of colleges
and universities affected by the policy
change. requested that the NRC
reconsider its decision to charge annual
fees to such institutions. The petition
asserted that the externalized fits
and public good resulting from use of
universily research reactors in various
fields of education would be lost if these
fees were imposed upon college and
umversity licensees. (See Petition for
Reconsideration of Final Rule (July 30,
18631] (appended to the Proposed Rule
for the Restoration of the Annual Fee
rlrl'\;"uu'; o N(vh'r'f"rl! Edu(-auonﬂ!
Institutions, 58 FR 50859, September 29,
I'R 50859). the Nuclear Regulators 149, )] The peution pointed to research
Commission (“"NRC" ot "Commission in such fields as nuclear safety,
published a proposed rule granting & medicine, archaeology, food science and
petition for rulemaking submitted by & textiies. education of the public in
rumber of college nuclear matters. and to vanous benefits
possessing NRC licenses The petitio; ("‘.;:{!‘“ e 3
requested that the NKC reinstate the he ;unnu,‘»r‘; relied upon a lmle: from
exemption from annual fees previously & anoist Alfred Kahn to counse! for
given norprofit educationa! {icensees (‘Avmonl Urniversity, a penh(.m signatory
The proposed rule sequested mukl The Kahn l‘.'.”” referred to “'pure
cumment solely on that wssue. The Miowiedge,” especially SGRprOpatary
exemption had been eliminated in & ‘:r“w'”’:,"\ mst-gr(.h g ncsessnbk' "
final rule published in the Federal !..f"; 'nh.: frv Uf(}?argr as Lk.f' 4
Kegister on July 20. 1997 After care !, archetyvpical ‘public good,' in economic
consideration, the Commission ha terms. the essential characteristic of
decided 1o reinstate the annusl fee which is that, once produced. it can be
exemption for nnnprnfl' educati \."p.' made available more and more W)deh o

Z2e10 cranomic cost.”

s While considering whether 1o grant
EFFECTIVE DATE: April 18, 1004 the petition for reconsideration, or in
FOR FURTHER INFORMATION CONTACT: | the alternative to grant some nonprofit
Michael Ralky, Office of the Ceneral educational institutions individual
Counsel, LI S Nuclear Regulaton “public interest” exemptions from the
Commission. Washington DC 24 new annua! fees, the NRC sent staff
telephone 301-504-14974 members to a number of colleges and
SUPPLEMENTARY INT DRMATION universities to learn more about the use
| Background of ruclear materials in educational
[l Responses to comments programs and the benefits that resylted
L Final setion—chanaes tneluded 17 Rine from those materials’ use The

rule Cormmission concluded, on the basis of
IV Section-bysection analys:s these visits and the arguments made .1

V Enviroamental impact catepor the petition for reconsideration, that it
esclusion

VI Paperwork reductior

VIl Regulatory analysis

VIl Regutotory flewtil sy cortificn

IX Backf analysis

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 171

RIN 3150-AER)

Restoration of the Generic Exemption
From Annual Fees for Nonprofit
Educational Institutions

AGENCY: Nuclear Regulaton
Commission

ACTION: Final e

SUMMARY: On September 29 1943 (58

v and wioversitios

ot siaternent

The NEL 2 aliminstion of the "ReMpLOn was
profsipted in pam by 8 court decision questioning
¢ lawfuiness Allisd Signal v NRC
Qa8 F g ek (D0 Cir 190Y)

1he asemnphon

annual fees ($62,100 per research
reactor license; lesser amounts for each
materials license). Accordingly, on
September 29, 1993 (58 FR 50859, the
Commission published in the Federal
Register & notice granting the petition
and proposing to restore the annual fee
exemption for nonprofit educations)
institutions

The Commission received over 200
comments oo the proposed rule. with
the vast majority in favor of restoring
the annual fee exemption. (This number
includes comments oo the educational
exemption provided to the Commission
Lo response to its Congressionally-
mandated study of overall agency fee
policy, see 58 FR 21116, April 14, 1997)
After careful review of the comments,
and after studying the views of a
professional economist engaged to assist
in enalyzing the comments (see note 2
infra), the Commission has decided 10
make final its proposed reinstatement of
the exemption from annuai fees (o
nonprofit educational institutions

As the Commission made clear in the

roposed rule, it will not charge other
icensees retroactively for the monetar,
shortfall produced by the Con mission’s
change in policy on the ea. cationg!
exemption. Therefore, for FY 1943 no
liceusees will be charged add ' 1onal fees
to compensate for the re stored
exemption. In addition, becewse tue
educational exemption is being restored
for FYs 1991-92, there will be no
refunds to power reactor licensees who
paid increased annual fees in those
years due to the exemption of norprofis
educational institutions (a point also
detailed in the proposed rule)

I1. Responses to Comments

Although the commeat period expired
on October 29, 1993, the NRC reviewed
all comments received prior 1o
November 13, 1993. The Conunission
received over 200 comments in respons:
to the proposed rule Copies of all
comment letters received are availabls
for inspection in the NRC Public
Document Room ("“PDR"), 2120 L. Street
NW. (Lower Level), Washington, DG
20555

1. Comment. Most commenters were
educational Institutions, who argued
that their educational and rescarch
activities with licensed nuclear
materials will bave to be severe],
cuntailed or halted altogether if the
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annual fee exom ption is not restored
They claimed that the annual fees
would, in many cases, entirely subsume
the budget for operation of the research
reactor or use of nuclear material Many
commenters also stated that there was
no possibility of obtaining more maoney
for their operating budgets and that the
inevitable resuit of annual fees would
therefore be an across-the-board
mduction in nuclear-related studies

Response The Commission is aware
of the effect annual fees could bave on
norprofit educational 1asti*utions. not
only fram their comments but also from
its own site visits The Commission
believes that much of the work
these institutions wath rnuclear
matenals, in both nuclear and no:
nuclear fields of study, is extreme.y
valuable and should not be impeded ar
halted due to the new annuzl fees
Furthe:, for reasons discussed later,
subsidies for such activities are both
nacessary and desirable

+ Comment. A number of comimen's
received from nonprofit educations!
institutions stated that their work

lone b

produced externalized henofite 1a
society  in the words used in the DX
Circuit's Allted-Sional decsior, s
captured in tuition or othas masxe!
priu es  Among the bensfiie f1oad e

research in fields such as nu
neutron activation analvs
radiography. archarology art histor,
and biology. Much of this resezrch

neulzon

some comy W )
research done to advan:e s jence, not
for profit or commercial use (althaugh
such an aulcome migh! & i
commenter nated that 1t does not ae ay!
research grants and contracts without
making themn public, and publshes

virtually all its findings The
commentars asserted tha! this ress e
if halted due to new fees, would no
likely be duplicated or replaced by, the
pﬂ\ #le sector

Response The Commyssion
with commenters that much of the work
done with nuclear materials .
academia, if balted, would simp!, not
be continued in the private sectnt |n
partucular, the Comimission
unpressed by the arguments s
regarding basic research The
Commission believes that s
done in the spirit of academic inguiry,
1s an integral part of the programs run
by educational institutions with NRC
hicenses

The Commission agmes w1}
commenters’ arguments Lhat educational
institutions’ commitmen! to basi
research 1s largely unique, as it 1s no
driven by the need 1o develop
commercial uses. While there i
indoubtedly much basic reseas b

Jreny

N ressare h

performed outside educational
institutions, the Commission does not
believe that it is an adequate substitute
for academic research.

In the Commission's view, a8 major
benefit resulting from educational
institutions’ use of nuclear reactars and
materials is the production of new
know ledge through research, which the
Commuission would term a “public
good,” as defined in economic theory 2
Two characteristics of a public good like
pure knowledge are its nondepletability
and nonexcludability. That is, one
person’s acquisition of knowledge does
not reduce the amount available to
others; further, it is not efficient—and
often s impossible, as a practical
matter—to prevent others from
acquiring it. These characteristics make
it difficult to recoup the costs of
producing pure knowledge. Because the
value of a public good may be very
great, but the costs of producing it
impossible to recapture, it may be
necessary to subsidize that good's
production for production to occut at
il In the Commission’s view, that is
mue of the pure knowledge produced by
nonprofit educational institutions, and
the Commussion has therefore decided
toexempt them from fees

Restoring the educational exemption
will have additional beneficial
cansequences. Colleges and universities
not only produce research results and
pure hnowledge (what we have tenmed

public goods”), but also other benefits
J it value to both the nuclear
anity and society as a whole For
ince, many of the students trained
on research reactors will likely become
the neat generation of nuclear reactor
operators and engineers. The knowledge
they gain from their education in these
fieids will allow them to operate
resctors and other nuclear facilities
safely and effectively. Knowledge
attained through education will also be
of value to those companies or
Gavernment agencies, including the
armed forces, who hire these students to
perform nuclear-related work, which
fien cannot be done without extensive
edutation in the area

3 Comment. A number of
commenters argued, for a vaniety of
reasons, that the educational exemption
should not be restored. Some
commenters stated that each licensee

i The Comnission s analysis of s concept was
aided by » memorandum prepared by an WRC
cansultant on the (ssuss of extertal benefits and
pubis ponds The memerandum bas beo praced in
he NRC PDR and may be examined by 571y
interested member of the public See Memorsncwun
to WROC Siaff (rom Stephen [ K. Waliory Peofessor
of Econamios Lovels College I™Md ), dale
4. 1994

fETiLary

should pay its fair share Others
believed that for-profit entities benefit
the public as well and should not be
penalized because they generate profits
Certain nonprofit commenters and
medical licensees arguad that if the
exemption were retained, it should be
expanded to include nonprofit
institutions and medical licensees tha!
are not now exempted from fees A few
commenters stated that in certain fields
of study, schools and university
hospitals compete with private resezrch
laboratories and nonprofit hospitals,
respectiely, and thus would receive an
unfair subsidy from an annual fee
exermption. One commenter want an to
argue that such a subsidy amounted to
an unlawful promotion of atomic energy
by the NRC. Another commenter
requested that the proposed rule be
changed to exempt it from the annual
fee, noting that it was the only
Federally-owned research reactor not sn
exempted, due to the level of its power
output,

A number of other commanters
supported restoration of the educationa!
exemption, but believed it shouid be
funded in a different manner The twao
alternatives most popular with
commenters were funding the
exemption out of general revenues
which would mean removing it from the
fee base, or funding it via a surcharge on
all licensees, not just power reactor
licensees. Those commenters favoring
temoval of the educational exemption
from the fee base acknowledged 1% a1
such an outcome would require
Congressional legislation

Response. After deliberating ¢+ i
whether the educational exernption
should be restored, the Commussian
believes the wisest policy decision is 19
exempt nonprofit educational licensecs
once again. Since the Commission
published its final rule in July 1993
abolishing the educational exemption it
has devoted an extraordinary amount of
tirne and attention to the quest.on of
whether to reverse that decision It hzs
reviewed hundreds of letters on the
issue, fielded numerous phone
comments and inquiries, and sent stafi
members to study the issue by visiting
college and university licensees In the
Commission’s view, the evidence taken
as 8 whole leans strongly in favor of
restoring that exemption, for the reasor.s
described above: that many educatione)
licensees would be forced to halt the s
rescarch and educational activities d. o
to lack of funds if NRC fee subsidins
were withdrawn, that those activit,es
wouid often pot be continued in the
private sector, resulting in a8 serious joss
oi basic research in numerous areas of
study. and that the public good 1nheren:

- -

B s B e

— -
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in (e production of know ledge made
available to all is worthy of Government
support. Such support would not
therefore constitute an unlawful subsidy
or promotion of atomic energy.

The Cominission has received
anecdotal information from some
commenters indicating that certain
nonprofit research institutions (which
do not £u1l within the definition of
nonprofit educational institution as
provided in 10 CFR 171 5) and
Federallyv-owned research reactors
should receive the same trectment as
educationa! tpstitutions  However, the
Commisston does not believe 1t has
sufficient information on which to base
& generic exemption for suct. research
institutions and reactors Because the
proposed rule did not suggest that the
educsationz! exemption be expanded in
this way the Commission received 8
smaller number of comments than are
needeod to muke an informed decision
on this issue Por that reason the
current policy of charging such entities
annual and user fees remains in effect
Those nonprofit research institations
and Federallv-omwned research reactors
who believe that thev qualify for an
exemption from the annual fee based on
the public good concept arv of cours
free to request ane from the
Commission See 10 CFR 171 11
Depending on the outcame of any such
requests, the Comrmission may need t
revisit the question of whether to make
!u.,'l}».'f’lr'.? research fnsiituy 5
generically exempt from fees |
rulemaking

The Commission also believes tha
medical Licensees should continue b
pay annual fees Thus is consisten! with
past Commission practice Contrary
some cemmente nsseion s L
Commission’s fee policy does not result
in a competitive acyantage for
university medical Licensees over
noaprofit hospitals Both are charged
fees for Licenses authorizing medica
treatment using icensed nuclear
matenal * The Commission does no
believe that medical licensees are
analogous to nanprofit educatio nu!
institutions. Thelr function is not pun

\

*Mos! Federe!ly owned masarc ' s
exempted from leee by Congresy in e
legisiation See section €101V 4! of OLRA -0 4!
LS C 2218c). as ainanded by the Enemy Policy
Act of Y992 Howsver the reactor in guestion
OPAretas &l & power ievel grealer LUan e’ Ape ed
10 the legisiation for exerrpt laci e and therelore
does not mewt the definion of 8 researt® reart
for purposes of the statutory exeripor

CRimularty materiats hitenses held by nonpeofit
educational inatituions which auibor ze

W

remunieraled sarvices of sen ices performead yader
& Covernmest continc! are alse subiect 10 feeg Ses
1O CFR 170 "tielid) and 171 10{a¥ 1! {1903}

s —

research and education, but primarily to
provide services lo paying customers

While the Commission does not
dispuie that medicine provides
sign fican! benefits to patients, such
treatinent is both depietable and
excludable The benefits of medicine are
theiefore a private rather than a public
good By contrast. an educational
institution generally disseminates the
results of its basic research to all who
wan! it, even going beyond the confines
of the university itself, withou
receiving compensation from any of
those benefitting from that knowledge
The key to nonprofit educational
licensoes' singular treatment is not
mere v that they provide valuable social
benefits, rather, it 18 the existence of
certain market failure considerations
(discussed above) that apply to
Eroauc ers of pure knowledge through

asic research, but not to medical
practiioners. The distinction between
educational and medical licensees is
addressed at greater length in the
Commission’s Federal Register notice
disc ussing the petition filed by the
Amencan College of Nuclear Physicians
and the Society of Nuclear Medicine
sevking a fee exemption for medical
licensees (published in the Proposed
Rule Section of this issue of the Federal
Reg'ster)

The Commssion does not plan to
adupt the suggestion of some
cammenters that most or all other
licenisees should contribute something
toward the costs of exempting nonprofit
educational licensees The agency, in
any event, 1s not recouping these costs
for FY 1991 as it 1s legally precluded
fiom retroactively coliecting those costs
from licensees. The Commission in its
Enerpy Policy Act-mandated review of
fee policy has concluded that the costs
of exempting nonprofit educational
institutions should be excluded from
the foe base through legislation
modifving OBRA-90 In its study. the
Commission concluded that if
legislation to accomplish this is not
enacted, these costs should continue to
be recoversd through fees assessed to
powre reactor licensess

4 Comment A nurnber of
commenters have argued that the
Atomic Energy Act of 1954, as amended
("AEA"] mandates NRC support of
education, and that accordingly the NRC
must restore the educational exemption
to conform to that mandata In this
regard. some commenters made the
point that their facilities were originally
funded or provided to them by the AEC
or other Federal agencies

Response The Commission
achnowledges its longstanding policy of
supporting education, and believes that

such support has been vital to the
success of nuclear and nuclear-related
education. That notwithstanding the
Commission does not view its education
policy. or the exhortatory language of
the AEA, as mandating that colleges and
universities be exemp! from NRC fees
The Commission has decided to restore
the fee exemption as a policy matter, not
a matter of legal compulsion

5 Comment. Many educational
institutions commented that it made
little sense to charge them annual fees
when much of their nuclear-education
funding was derived from Federa)
agencies such as the De ent of
Energy and the National Science
Foundation Arother commenter argued
that State agencies were nonprofit in
nature and should be exempted in the
same manner as colleges and
universities.

Response The Commission for
reasons discussed above decided to
reinstate the exemption for nonprofit
educational institutions The fact that a
number of these institutions received
funding from Federal agencies was not
e factor in the final decision The
Commission’s decision was base |
primarily on who received the benefits
of the services rendered, ralher than
who funded the underlying activities

The Commission also notes that it
charges fees to other governmental
licensees, including both Federal and
State agencies. (Virtually no Federal
agencies are charged user fees under
part 170 due to a prohibition aga.ns!
such fees in the Independent Offices
Appropnation Act, see 31 U.SC 8701 |
It finds no basis for changing its
historical policy with respect to these
entities in this rulemaking This issue is
addressed in the Commission's Report
to Congress oa fee policy, cited earlier
in this rulemaking

6. Comment. Seme educationa!
commenters stated that they should fall
under the category of small entities, and
asked whether the definition of “small
entity" could be broadened to inc!.de a
greater number of institutions than
currently fall within the definition

Response The Commission intends to
re-examine the size standards it uses to
define small entities within the context
of compliance with the Regulatory
Flexibility Act. The Commission will
conduct this review within the context
of the proposed revisions of small
business size standards proposed by the
Small Business Administration { SBA™)
(58 FR 46573 September 2, 1993} The

Comnr will not complete its
revie he SBA promulgates a
fins alaining the revised size
st Until these activities are
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completed, it would be premature 10
address this comment

II1. Final Action-~Changes Included in
Final Rule

The Comemission has made onk
change to its FY 1993 final rule
establishing annual and user fee
schedules for that fisca! vear As it
proposed, the Commission has amended
§171.11 to exempt nonprofit
educational institutions from ann
fees. The new exemption proision
identical to that contained (o the FY
1991 and 1992 £inal fee rules Because
the final fee schedule for FY 1993 kas

heen issued, the Commission

nne

i

alread,

will not be charging anv other licenses
for the fees that would have been paid

for FY 1

of licensess

393 Dy the newly exempt group
For tha! reason, no
schedule is being published at this tme
A revised NRC fee schedule
incorporating these changes and by!
other licenseas for the FY 1694
exeription’s costs will be includ

the FY 1994 proposed fee ru

Dew fop

Because the Commissian has dacided
in thus final rule 1o reinstate the

fee exemption for nonprofit educatinna!

iastitutions, the NRC will cancel the FY
1993 ann
ln.l'i.‘n' 1a
final rule According!y. refunds will be
1 to 1those [icensees wh
FY 1993 ann
'i"$'f;;\‘ L9
Additiopally. no further action wil
taken of
BB Ch T g ot i e .
ktitu 38

s . r
1al fee invoices fae those

tivities exenpt under thus
nade ) paid the
;al fees and are now
thie Bnal milo

, disath ‘. ¥

ngar

nanprofit educatianal

bad been held in abeyvance pending th
final rule

Some nonprofit educa
wnstitutions filed applications requesting
fermination, downgraded, po

only or combined license '1 )

FY 1993 annual fee 1f those
applications are still pending the
hicensees should notify the NRC with
30 calendar days from the effective o
of this rule f they wish 1o rescind 1h
applications due 1o t}
reinstatement. Absent such na'ificatin
the NRC will process the applications as
filed. There are instances where the
NRC has already completed final action
on some of the applications in question
The affected nonprofit educational
institutions are advised that if they wish
to reinstate their previous license
authanty, they must file an apphication
ta do so with the NRC, Such
applications for reinstatement of
previous license authority are exemptod
from fees under 10 CFR 1701113140 as
appropriate

@ PARIIDt

V. Section-by-Section Analysis
Section 171.11 Exemptions

Paragraph (a) of this section 1s
amended by adding nonprofit
educational institutions, as defined in
6171.5, to the list of those eatities
exempted from annual fees by the
Commission. A discussion of this
change in fee policy is found in Sections
I and 11 of this final rule.

V. Environmental Impact Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
n categorical exclusion 10 CFR
51.22{c)1). Therefors, neither an
environmental assessment nor an
environmental impact statement has
been prepared for the final regulation

VI Paperwork Reduction Act
Statement

This final rule contaias no
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Keduction Act of 1980 (44 U.S.C 3501

;_\"»

Vil Regulatory Analvsis

With respect to 10 CFR part 171, on
fvovember 5, 1990 the Congress passed
Public Law No. 101-508, the Omaibus
Budget Reconciliation Act of 1990
{OBRA-90] OBRA-90, as amended
requires that for FYe 1991 through 1998
approximately 100 percent of the NRC's
budget authority be recovered through
the assessment of fees. To accomplish
this statutory requirement, op July 20,
1993 (58 FR 38666), the NRC, in
accordance with § 171.13, published in
the Federal Register the final amount of
the FY 1993 annual fees for operating
reactor Licensees, fuel cycle licensees,
materials licensees, and holders of
Certificates of Compliance, registrations
of sealed source and devices and QA
program approvals, and Government
agencies Consistent with OBRA-90 and
its Conference Committee Report, the
C.ommission has ensured that-—

(1) The annual fees are based on the
Commission’s FY 1993 budget of $540
milhion less the amounts coliected from
part 170 fees and the funds directly
appropriated from the Nuclear Waste
Fund ta cover the NRC's high level
waste program,

{2) The annual fees, to the maximum
extent practicable, have 8 reasonable
relationship to the cost of regulatory
sarvices provided by the Commission;
v.?‘l'.l

(3) Annual fees are assessed to those
licensees which the Commission, in its
chiscretinn, determines can fairly,

. 1994 / Rules and Regulations

equitably and practicably contribute 1o
their payment.

Therefore, when developing the
annual fees for operating power
reactors, the NRC continues to consider
the vanous reactor vendors, the types of
containment, and the location of those
reactors. The annual fees for fuel cyvcle
licensees, materials licensees, and
holders of certificates, registrations and
approvals and for licenses issued to
Government agencies take into accousn!
the type of facility or approval and the
classes of the licensees

10 CFR part 171, which established
annual fees for operating pow er reactors
effective October 20, 1986 (51 FR 33224
September 18, 1986). was challenged
and upheld in its entirety in Fionido
Power and Light Compeny v United
States, 846 F.2d 785 (DC Cir. 1988) cert
denied, 490 U.5. 1045 (1989)

10 CFR part 171, which established
fees based on the FY 1989 budget, was
also legally challenged As a result of
the Supreme Court decision in Skinner
v. Mid-American Pipeline Co , 109 S (1
1726 (1989), and the denial of certioran
in Florida Power and Lught, sl of the
lawsuits were withdrawn

The NRC's FY 1991 annua! fee rule
was largely upheld recently by the [X
Circuit Court of Appeals 1n Alljed-
Signal v. NRC, 988 F.2d 146 (DC Cur
1993).

VIII. Regulatory Flexibility
Certification

As required by the Regulatory
Flexibility Act, 5 U S C. 605(b). the
Commission certifies that this fina) rol
as adopted does not have e significan!
economic impact on a substantial -

number of small entities
IX. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does no
apply to this final rule and that @ bach 1
analysis is not required for this final
rule. The backfit analysis is not required
because these amendments do not
require the modification of or additions
10 systems, structures, components. or
design of a facility or the design
approval or manufacturing license for a
facility or the procedures or
organization required to design
construct or operate a facility

List of Subjects in 10 CFR Part 171

Annual charges, Byproduct reateria!
Holders of certificates, registrations, and
approvals, Intergovernmental relations
Non-payment penalties, Nuclear
materials, Nuclear power plants and
reactors, Source material, Special

nuclear material
L4
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For the reasons set cut in the
preamble and under the authority of the

Atomic Energy Act of 1954, as amended,

&nd 5 U S.C 552 and 553, the NRC
bereby adopts the following
amendrents to 10 CFR part 171

PART 171—ANNUAL FEES FOR
REACTOR OPERATING LICENSES,
AND FUEL CYCLE LICENSES AND
MATERIALS LICENSES, INCLUDING
HOLDERS OF CERTIFICATES OF
COMPLIANCE, REGISTRATIONS, AND
QUALITY ASSURANCE PROGRAM
APPROVALS AND GOVERNMENT
AGENCIES LICENSED BY THE NRC

1. The authority citation for part 171
18 revised Lo read as follows

Authority Sec 7601 Pub L 96.272 100
Stal 146 as amended by sec 5601, Pub L
100-203, 101 Stat 1330 as amerded by ser
3201, Pub L 101-239, 103 Stat 2106 as
amended by sec 6101, Pub L 101-508. 104
Stat 1388 (42 USC 2219) sec 301, Pub L
02-314, 86 Stat 222 (42 U SC 2201(w) §6(
201, B8 Stat 1242 as amended (42 U S ¢
5841) sec 2903 Pub L 102-486 106 St
252U SC 2214 note

{a) is revised

2 In §17111, paragrant
to read as follows

§171.11  Exemptions

(8] An annual fee is not req o red for

(1) A construction permiit o
apphed for by or issued to. a nonprofi
educational institution for & productior
or utilization facility. other tha: a
power reactor, or for the pos
use of byproduct matenal
matenal. or special nuclear mater.al
This exemption does not anply 1o 1),
byproduct. source, or special nuclear
material heenses which authorize

(1) Human use

(11} Remunerated services 1o othe
persons

(ii1) Dustribution of t virodact
material, source material, or spe
nuclear material or products containing
byproduct material, source material, or
special nuclear material, or

(1v) Activities performed under a
Government contract

(2) Federally-owned research reacton
used primarnily for educationa! training
and academic research purposes For
purposes of this exemption the term
research reactor means a nuclear reactor
that—

(1) Is licensed by the Nut lea:
Regulatory Commission under section
104 ¢ of the Atomic Energy Act aof 1674
(42 US C 2134(c)) for operation at a
thermal power level of 10 megawatts or
less, and

(1) If 50 Licensed for operation at &
thermal power level of more than 1
megawatt, does not contain—

hicernse

OSSO &

SCOUTCe

loop through the

{A) A circulatin
?icensee conducts fuel

core in which the
exrcnmen!s.
B) A liquid fuel loading, or

(C) An experimental facility in the
core in excess of 16 square inches in
cross-section
. - - . -

Dated 8! Rockville. MD this 11th day of
March. 1994

For the Nuclear Regulatory Commission
Samuel ] Chilk,
Secretary of the Commission
[FR Doc. 946233 Filed 3-16-94, 6 45 am|
BILLNG CODE 739001 -2

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200
[Reiease No. 34-33573A) .

Regional Otffice Reorganization,
Correction

ACTION: Correction to final rule
amendments

SUMMARY: This document contains
corrections to final rule amendments
which were published February 9. 1994
[59 FK 5942] The amendments pertain
to the organization and operation of the
Commussion’s regional offices
EFFECTIVE OATE. March 17, 1994

FOR FURTHER INFORMATION CONTACT:
lames Clarkson, Director, Regional
Office Operations, (202) 272-3000
Arne Sullivan. Office of Genera!
Counsel, (202) 272-7525%
SUPPLEMENTARY INFORMATION: The
regulations which are the subject of
these corrections are contained in 17
CFR 200 and were amended by release
effective February 8, 1994

Need for Correction

As published, certain addresses
contained in the final rule amendments
are incorrect or incomplete

Correction of Publication

Accordingly, the publication on
February 9. 1994 of the final rule
amendments in Commission Release
No 34-33573 which were the subject of
FR Doc. No. 94-2826 is corrected as
follows

§200 11 [Corrected)

1 On page 5943, in the first column
10 Section 200 11(b), line twelve,
remove the words “Sixth Floor," as they
appear after “73 Tremont Street”

2 On page 5943, in the first column
in Section 200 11(h). line 28, add
“Minnesota.” between “Michigan.” and
“Missoun,”

3. On page 3943, in the first column.
io Section 200 11(b), beginaing in line
30, revise the phrase "Administrator,
Northwestern Atrium Center," tu read
“Director,”

4. On page 5943, in the first coluinn.
in Section 200.11(b), Line 30, the zip
code “60611" is corrected to read
60661,

5. On page 5943, in the first column
in Section 200 11(b). line 37, remove the
word "Administrator” and add. in its
place, the word “'Director.

6. On page 5943, in the second
celumn, in Section 200 11(b], line
eleven, add the words “'Suite 1100
before the words *'San Francisco.

§20080 [Corrected)

7. On page 5944 in the third column
in Section 200.80(c)(1)(iii), line one, add
the number 3475 before the words
"Lenox Road,"

8 On page 5944, in the third column
in Section 200.80(c)(1)iii1). lines four
and five, remove the words
“Northwestern Atrium Center

9 On page 59+4. in the third column
in Section 200 B0(c)(1)(1ii). line six, the
zip code “60611" is corrected to read
60661,

10. On page 5944, in the third
column, in Section 200 80{c)(1){in}. line
23, add the words ""Suite 1100." before
the words “San Francisco, "

§200303 [Corrected)

11. On page 5945, in the first column
in Section 200.303(a)(2). line 15, add the
number “3475" before the words
"l.enox Road,".

12. On page 5945, in the first column
in Section 200.303(a)(2), beginning on
line 18, remove the words
“Northwestern Atrium Center,"

13. On page 5945, in the first column,
in Section 200.303(a)(2). line 20 the 2ip
code “60611" is corrected to read
"60661"

14. On page 5945, in the first column,
in Section 200.303(a)(2), line 37, insert
the words ““Suite 1100, before the
words “'San Francisco,”

Deted March 11, 1994
Margaret H. McFarland.

Deputy Secretary
[FF. Doc. 94-6176 Filed 3-16-94 8 45 o~
BILLING CODE #1001 -4
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NUCLEAR REGULATORY COMMISSION
10 CFR Part 171
RIN 3150-AE83
Restoration of the Generic Exemption From

Annual Fees for Nonprofit Educational Institutions

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: On September 29, 1993 (58 FR 50859), the Nuclear
Regulatory Commission ("NRC" or "Commission") published a
proposed rule granting a petition for rulemaking submitted by a
number of colleges and universities possessing NRC licenses. The
petition requested that the NRC reinstate the exemption from
annual fees previously given nonprofit educational licensees.

The proposed rule requested public comment solely on that issue,
The exemption had been eliminated in a final rule published in
the Federal Register on July 20, 1993. After careful
consideration, the Commission has decided to reinstate the annual

fee exemption for nonprofit educational institutions.

EFFECTIVE DATE: (30 days after publication in tae Federal

Register)
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FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I. Background.

II. Responses to comments.

[II. Final action - changes included in final rule.
IV. Section-by-~section analysis.

I, Environmental impact: categorical exclusion.
VI. Paperwork reduction act statement.

Vil. Regulatory analysis.

VITI. Regulatory flexibility certification.

IX. Backfit analysis.

I. Background

Soon after publishing its final rule establishing the NRC’s
FY 1993 fee schedules (58 FR 38666; July 20, 1993), which
included for the first time annual fees for previously exempt
nonprofit educational institutions‘, the Commission received a
petition for reconsideration of that rule. The petition, filed

by a number of colleges and universities affected by the policy

‘The NRC’s elimination of the exemption was prompted in part
by a court decision questioning the exemption’s lawfulness.
Allied-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).
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-nange, requested that the NRC reconsider its decisicn to charge
annual fees to such institutions. The petition asserted that the
externalized benefits and public good resulting from use of
university research reactors in various fields of education would
be lost if these fees were imposed upon college and university
licensees, (See Petition for Reconsideration of Final Rule (July
30, 1993) (appended to the Proposed Rule for the Restoration of
the Annual Fee Exemption to Nonprofit Educational Institutions,
8 FR 50859; September 29, 1993.)) The petition pointed to
research in such fields as nuclear safety, medicine, archaeology,
‘sod science and textiles, education of the public in nuclear
matters, and to various benefits of education.

The petition relied upon a letter from economist Alfred Kahn
t9 counsel for Cornell University, & petition signatory. The
Kehn letter referred tc "pure knowledge," especially
nenproprietary university research made accessible to the public
free of charge, as "the archetypical ‘public good,’ .n economic
terms, the essential characteristic of which 1s that, once
produced, it can be made available more and more widely at zero
economic cost."

While considering whether to grant the petition for
reconsideration, or in the alternative to grant some nonprofit
educational institutions individual "public interest" exemptions
from the new annual fees, the NRC sent staff members to a number
of colleges and universities to learn more about the use of

nuclear materials in educational programs and the benefits that
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resulted from those materials’ use. The Commission concluded, on
the basis of these visits and the arguments made in the petition
for reconsideration, that it should propose to retract the new
annual fees ($62,100 per research reactor license; lesser amounts
for each materials license). Accordingly, on September 29, 1993
(58 FR 50859), the Commission published in the Federal Register a
netice granting the petition and proposing to restore the annual
fee exemption for nonprofit educational institutions.

The Commission received over 200 comments on the proposed
rule, with the vast majority in favor of restoring the annual fee
exemption. (This number includes comments on the educational
exemption provided to the Commission in response to its
Congressionally-mandated study of overall agency fee p2licy, see
58 FR 21116; April 14, 1993). After careful review of the
comments, and after studying the views of a professional
economist engaged to assist in analyzing the comments (see note 2
infra), the Commission has decided to make final its proposed
reinstatement of the exemption from annual fees for nonprofit
educational institutions.

As the Commission made clear in the proposed rule, it will
not charge other licensees retroactively for the monetary
shortfall produced by the Commission’s change in policy on the
educational exemption. Therefore, for FY 1993 no licensees will
be charged additional tees to compensate for the restored
exemption. In addition, because the educational exemption is

being restored for FYs 1991-%2, there will be no refunds to pcwer

e R TN R o g
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reactor licensees who pald increased annual fees in those years
due to the exemption of nonprofit educational institutions (a

point also detailed in the proposed rule).
IT. Responses to Comments

Although the comment period expired on October 29, 1993, the
NRC reviewed all comments received prior to November 13, 1993.
The Commission received over 200 comments in response to the
proposed rule. Copies of all comment letters received are
avallable for inspection in the NRC Public Document Room ("PDR"),
2120 L Street, NW (Lower Level), Washington, D.C. 208555.

1. Comment. Most commenters were educational institutions,
who argued that their educational and research activities with
licensed nuclear materials will have to be severely curtailed or
halted altocgether if the annual fee exemption is not restored.
lhey claimed that the annual fees would, in many cases, entirely
subsume the budget for operation of the research reactor or use
of nuclear material. Many commenters also stated that there was
no possibility of obtaining more money for their operating
budgets, and that the inevitable result of annual fees would
therefore be an across-the-~board reduction in nuclear-related
studies.

Response. The Commission is aware of the effect annual fees
could have on nonprofit educational institutions, not only from

their comments but also from its own site visits. The Commission
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believes that much of the work done by these institutions with
nuclear materials, in both nuclear and non-nuclear fields of
study, is extremely valuable and should not be impeded or halted
due to the new annual fees. Further, for reasons discussed
later, subsidies for such activities are both necessary and
desirable.

2. Comment. A number of comments received from nonprofit
educational institutions stated that their work produced
externalized benefits to society, in the words used in the D.C.
Circuit’s Allied-Signal decision, "not captured in tuition or
other market prices." Among the benefits cited were research in
fields such as nuclear safety, neutron activation analysis,
reutron radiography, archaeology, art history and biology. Much
or this research, some commenters claimed, was basic research
done to advance science, not for profit or commercial use
(although such an outcome might occur). One commenter noted that
it does not accept research grants and contracts without making
them public, and publishes virtually all its findings. The
commenters asserted that this research, if halted due to new
fees, would not likely be duplicated or replaced by the private
sector.

Response. The Commission agrees with commenters that much
of the work done with nuclear materials in academia, if halted,
would simply not be continued in the private sector. In
particular, the Commission was impressed by the arguments made

regarding basic research. The Commission believes that such
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research, done in the spirit of academic inquiry, is an integral
part of the programs run by educational institutions with NRC
licenses.,

The Commission agrees with commenters’ arguments that
educational institutions’ commitment to basic research is largely
unique, as it is not driven by the need to develop commercial
uses. While there is undoubtedly much basic research performed
outside educational institutions, the Commission does not believe
that it is an adequate substitute for academic research.

In the Commission’s view, a major benefit resulting from
educational institutions’ use of nuclear reactors and materials
{8 the production of new knowledge through research, which the
Commission would term a "public good," as defined in economic
theory.* Two characteristics of a public good like pure
knowledge are its nondepletability and nonexcludability. That
is, one person’s acquisition of knowledge does not reduce the
amount available to others; further, it is not efficient - and
often is impossible, as a practical matter - to prevent others
from acquiring it. These characteristics make it difficult to
recoup the costs of producing pure Kknowledge. Because the value
of a public good may be very great, but the costs of producing it

impossible to recapture, it may be necessary to subsidize that

‘The Commission’s analysis of this concept was alded by a
memorandum prepared by an NRC consultant on the issues of
external benefits and public goods. The memorandum has been
placed in the NRC PDR and may be examined by any interested
member of the public. See Memorandum to NRC Staff from Stephen
J.K. Walters, Professor of Economics, Loyola College (Md.), dated
January 4, 1994.
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goca’s production for production to occur at all. In the
Commission’s view, that is true of the pure knowledge produced by
nonorofit educational institutions, and the Commission has
therefore decided to exempt them from fees.

Restoring the educational exemption will have additional
beneficial consequences. Colleges and universities not only
produce research results and pure knowledge (what we have termed
"puplic goods"), but also other benefits of great value to both
the nuclear community and society as a whole. For instance, many
of the students trained on research reactors will likely becone
the next generation of nuclear reactor operators and engineers.
The knowledge they gain from their education in these fields will
allow them to operate reactors and other nuclear facilities
sately and effectively. Knowledge attained through education
will also be of value to those companies or Government agencies,
inc.iuding the armed forces, who hire these students to perform
nuc.ear-related work, which often cannot be done without
extensive education in the area.

u 3P Comment. A number of commenters arqued, for a variety
of reasons, that the educational exemption should not be
restored. Some commenters stated that each licensee should pay
its fair share. Others believed that for-profit entities benefit
the public as well and should not be penalized because they
generate profits. Certain nonprofit commenters and medical
licansees argued that if the exemption were etained, it should

be zxpanded to include nonprofit institutions and medical
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licensees that are not now exempted from fees. A few commenters
stated that in certain fields of study, schools and university
hospitals compete with private research laboratories and
nonprofit hospitals, respectively, and thus would receive an
unfair subsidy from an annual fee exemption. One commenter went
on to argue that such a subsidy amounted to an unlawful promotion
of atomic energy by the NRC. Another commenter requested that
the proposed rule be changed to exempt it from the annual fee,
noting that it was the only Federally-owned research reactor not
so exempted, due to the level of 1ts power output.

A number of other commenters supported restoration of the
educational exemption, but believed it should be funded in a
different manner. The two alternatives most popular with
commenters were funding the exemption out of general revenues,
which would mean removing it from the fee base, or funding it via
a surcharge on all licensees, not just power reactor licensees.
Those commenters favoring removal of the educational exemption
from the fee base acknowledged that such an outcome would require
Congressional legislation.

Response. After deliberating over whether the educational
exemption should be restored, the Commission believes the wisest
policy decision is to exempt nonprofit educational licensees once
again. Since the Commission published its final rule in July
1993 abolishing the educational exemption, it has devoted an
extraordinary amount of time and attenticn to the question of

whether to reverse that decision. It has reviewed hundreds of
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letters on the 1ssue, fielded numerous phone comments and
inquiries, and sent staff members to study the issue by visiting
college and university licensees. In the Commission’s view, the
evidence taken as a whole leans strongly in favor of restoring
that exemption, for the reasons described above: that many
educational licensees would be forced to halt their research and
educational activities due to lack of funds if NRC fee subsidies
were withdrawn; that those activities would often not be
continued in the private sector, resulting in a serious loss of
basic research in numerous areas of study; and that the public
j00d inherent in the production of knowledge made available to
all 1s worthy of Government support. Such support would not
theretore constitute an unlawful subsidy or promotion of atomic
enerqgy.

The Commission has received anecdotal information from some
commenters indicating that certain nonprofit research
institutions (which do not fall within the definition of
nonprofit educational institution as provided in 10 CFR 171.5)
and Federally-owned research reactors should receive the same
treatment as educational institutions.’ However, the Commission
does not believe it has sufficient information on which to base a

generic exemption for such research institutions and reactors.

‘Most Federally-owned research reactors were exempted from
feoos by Congress in earlier legislation. See section 6101(c¢) (4)
JBRA-90, 42 U.S5.C. 2214(c), as amended by the Energy Policy
Act of 1992. Howevir, the reactor in question operates at a
power level greater than that specified in the legislation for
exempt facilities, and therefore does not meet the definition of
a "research reactor" for purposes of the statutory exemption.
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secause the proposed rule did not suggest that the educational
exemption be expanded in this way, the Commission received a
smaller number of comments than are needed to make an informed
iecision on this issue. For that reason, the current policy of
snarging such entities annual and user fees remains in effect.
Those nonprofit research institutions and Federally-~owned
research reactors who believe that they qualify for an exemption
from the annual fee based on the public good concept are, of
saurse, free to request one from the Commission. See 10 CFR
171.11. Depending on the outcome of any such requests, the
‘smmission may need to revisit the question of whether to make
ronprofit research institutions generically exempt from fees in a
future rulemaking.

The Commission also believes that medical licensees should
-ontinue to pay annual fees. This is consistent with past
“ommission practice. Contrary to some commenters’ assertions,
~he Commission’s fee policy does not result in a competitive
advantage for university medical licensees over nonprofit
hospitals. Both are charged fees for licenses authorizing
sedical treatment using licensed nuclear material.” The
“ommission does not believe that medical licensees are analogous

o nonprofit educational institutions. Their function is not

‘similarly, materials licenses held by nonprofit educational
‘nstitutions which authorize remunerated services or services
verformed under a Government contract are also subject to fees.
See 10 CFR 170.11(a)(4) and 171.11(a) (1) (1993).
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pure research and education, but primarily to provide services to
paying customers.

while the Commission does not dispute that medicine provides
significant benefits to patients, such treatment is both
depletable and excludable. The benefits of medicine are
therefore a private rather than a public good. By contrast, an
educational institution generally disseminates the results of its
basic research to all who want it, even going beyond the confines
of the university itself, without receiving compensation from any
of those benefitting from that knowledge. The key to nonprofit
educational licensees’ singular treatment 1s not merely that they
provide valuable social benefits; rather, it is the existence of
certain market failure considerations (discussed above) that
apply to producers of pure knowledge through basic research, but
not to medical practitioners. The distinction between
educational and medical licensees is addressed at greater length
in the Commission’s Federal Register notice discussing the
petition filed by the American College of Nuclear Physicians and
the Society of Nuclear Medicine seeking a fee exemption for
medical licensees (published in the Proposed Rule Section of this
issue of the Federal Register).

The Commission does not plan to adopt the suggestion of some
commenters that most or all other licensees should contribute
something toward the costs of exempting nonprofit educational
licensees. The agency, in any event, is not recouping these

costs for FY 1993, as it is legally precluded from retroactively
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'ollecting those costs from licensees. The Commission in its
Enerqgy Policy Act-mandated review of fee policy has concluded
that the costs of exempting nonprofit educational institutions
should be excluded from the fee base through legislation
modifying OBRA-90. In its study, the Commission concluded that
if legislation to accomplish this is not enacted, these costs
should centinue to be rec red through fees assessed to power
reactor licensees.

4. “omment . A numper of commenters have argued that the
Atomic Energy Act of 1954, as amended ("AEA"), mandates NRC
support of education, and that accordingly the NRC must restore
the educational exemption to conform to that mandate. In this
regard, some commenters made the point that their facilities were
originally funded or provided to them by the AEC or other Federal
agencies,

Response. The Commission acknowledges its longstanding
policy of supporting education, and believes that such support
has been vital to the success of nuclear and nuclear-related
aducation. That notwithstanding, the Commission does not view
its education policy, or the exhortatory language of the AEA, as
mandating that colleges and universities be exempt from NRC fees,
The Commission has decided to restore the fee exemption as a
policy matter, not a matter of legal compulsion.

$s Comment. Many educational institutions commented that
it made little sense to charge them annual fees when much of

their nuclear-education funding was derived from Federal agencies
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such as the Department of Energy and the National Science
Foundation. Another commenter argued that State agencies were
nonprofit in nature and should be exempted in the same manner as
colleges and universities.

Response. The Commission for reasons discussed above decided
to reinstate the exemption for nonprofit educational
institutions., The fact that a number of these institutions
received funding from Federal agencies was not a factor in the
final decision. The Commission’s decision was based primarily on
who received the benefits of the services rendered, rather than
who funded the underlying activities,

The Commission also notes that it charges fees to other
governmental licensees, including both Federal and State
agencies., (Virtually no Federal agencies are charged user fees
under Part 170 due to a prohibition against such fees in the
[ndependent Offices Appropriation Act, see 31 U.S5.C. 9701.) It
finds no basis for changing its historical policy with respect to
these entities in this rulemaking. This issue is addressed in
the Commission’s Report to Congress on fee policy, cited earlier
in this rulemaking.

6., Comment . Some educational commenters stated that they
should fall under the category of small entities, and asked
whether the definition of "small entity" could be broadened to
include a greater number of institutions than currently fall

within the definition.
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Response. The Commission intends to re-examine the size
standards it uses to define small entities within Che context of

compliance with the Regulatory Flexibility Act. The Commission
will conduct this review within the context of the proposed
revisions of small business size standards proposed by the Small
Business Administration ("SBA") (58 FR 46573; September 2, 1993).
The Commission will not complete its review until the SBA
promulgates a final rule containing the revised size standards.
Intil these activities are completed, it would be premature to

wddress ‘“his comment.

III. Final Action - Changes Included in Final Rule

The Commission has made only one change to its FY 1993 final
rule establishing annual and user fee schedules for that fiscal
year. As it proposed, the Commission has amended § 171.11 to
axempt nonprofit educational institutions from annual fees. The
new exemption provision is identical to that contained in the FY
1991 and 1992 final fee rules. Because the final fee schedule
for FY 1993 has already been issued, the Commission will not be
charging any other licensees for the fees that would have been
paid for FY 1993 by the newly exempt group of licensees. For
that reason, no new fee schedule is being published at this time.
A revised NRC fee schedule incorporating these changes and
billing other licensees for the FY 1994 exemption’s costs will be

included in the FY 1994 proposed fee rule.
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3ecause the Commission has decided in this final rule to
reinstate the annual fee exempticn for nonprofit educational
institutions, the NRC will cancel the FY 1993 annual fee invoices
for those licensed activities exempt under this final rule.
Accordingly, refunds will be made to those licensees who paid the
FY 1993 annual fees and are now exempt under this final rule.
Additionally, no further action will be taken on nonprofit
aducational institutions’ exemption requests, which had been held
in apeyance pending this final rule.

Some nonprofit educational institutions filed applications
requesting termination, downgqraded, possession-only or combined
licenses to avoid the FY 1993 annual fee. If those applications
are still pending, the licensees should notify the NRC within 30
calendar days from the effective date of this rule if they wish
to rescind their applications due to the exemption’s
reinstatement. Absent such notification, the NRC will process
the applications as filed. There are instances where the NRC has
already completed final action on some of the applications in
question. The affected nonprofit educational institutions are
advised that if they wish to reinstate their previous license
authority, they must file an application to do so with the NRC.
Such applications for reinstatement of previous license authority

are exempted from fees under 10 CFR 170.11(a)(4) as appropriate.

IV. Section-by~Section Analysis
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Section 171.11 Exemptions
Paragraph (a) of this section is amended by adding nonprofit
educational institutions, as defined in § 171.5, to the list of
those entities exempted from annual fees by the Commission. A
discussion of this change in fee policy i1s found in Sections I

and II of this final rule.

V. Environmental Impact: Categorical Exclusion

'he NRC has determined that this final rule is the type of
wction described in categorical exclusion 10 CFR 51.22(¢)(1).
Therefore, neither an environmental assessment nor an
environmental impact statement has been prepared for the final

regulation.

VI. Paperwork Reduction Act Statement

This final rule contains no information collection

requirements and, therefore, is not subject to the requirements

of the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).

VIiI. Regulatory Analysis

With respect to 10 CFR part 171, on November 5, 1990 the

Congress passed Pub. L. No. 101-508, the Omnibus Budget

Reconciliation Act of 1990 (OBRA«90). OBRA-90, as amended,



- 18 =~
requires that for FYs 1991 through 1998 approximately 100 percent
of the NRC’s budget authority be recovered through the assessment
of fees. To accomplish this statutory requirement, on July 20,
1993 (58 FR 18666), the NRC, in accordance with § 171.13,
published in the Federal Register the final amount of the FY 1993
annual fees for operating reactor licensees, fuel cycle
licensees, materials licensees, and holders of Certificates of
Compliance, registrations of sealed source and devices and QA
program approvals, and Government agencies. Consistent with
OBRA-90 and its Conference Committee Report, the Commission has
:nsured that -

(1) The annual fees are based on the Commission’s FY 1993
budget of $540 million less the amounts collected from Part 170
tees and the funds directly appropriated from the Nuclear Waste
Fund to cover the NRC’s high level waste program;

(2) The annual fees, to the maximum extent practicable, have
1 reagonable relationship to the cost of regulatory services
provided by the Commission; and

(3) Annual fees are assessed to those licensees which the
Commission, in its discretion, determines can fairly, equitably
and practicably contribute to their payment.

Therefore, when developing the annual fees for operating
power reactors, the NRC continues to consider the various reactor
vendors, the types of containment, and the location of those
reactors. The annual fees for fuel cycle licensees, materials

licensees, and holders of certificates, registrations and
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approvals and for licenses issued to Government agencies take
into account the type of facility or approval and the classes of
the licensees.

10 CFR part 171, which established annual fees for operating
power reactors effective October 20, 1986 (51 FR 33224; September
18, 1986), was challenged and upheld in its entirety in Florida
Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.
1988), cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989
budget, was also legally challenged. As a result of the Supreme
Court decision in Skinner v. Mid-American Pipeline Co., 109 S.Ct.
1726 (1989), and the denial of certiorari in Florida Power and
Light, all of the lawsuits were withdrawn.

The NRC’s FY 1991 annual fee rule was largely upheld
recently by the D.C. Circuit Court of Appeals in Allied-Signal v.

NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Certification

As required by the Regulatory Flexibility Act, 5 U.8.C.
605(b), the Commission certifies that this final rule as adopted
does not have a significant economic impact on a substantial

number of small entities.

IX. Backfit Analysis




o
The NRC has determined that the backfit rule, 10 CFR 50.109,
does not apply to this final rule and that a backfit analysis is
not required for this final rule. The backfit analysis is not
required because these amendments do not require the modification
of or additions to systems, structures, components, or design of
a facility or the design approval or manufacturing license for a
facility or the procedures or organization required to design,

construct or operate a facility.

List of Subjects in 10 CFR Part 171

Annual charges, Byproduct material, Holders of certificates,
registrations, and approvals, Intergovernmental relations, Non=
payment penalties, Nuclear materials, Nuclear power plants and
reactors, Source material, Special nuclear material.

For the reasons set out in the preamble and under the
wuthority of the Atomic Energy Act of 1954, as amended, and 5
U.5.C. 552 and 553, the NRC hereby adopts the following

amendments to 10 CFR part 171.

PART 171 - ANNUAL FEES FOR REACTOR OPERATING LICENSES, AND FUEL
CYCLE LICENSES AND MATERIALS LICENSES, INCLUDING HOLDERS OF
CERTIFICATES OF COMPLIANCE, REGISTRATIONS, AND QUALITY ASSURANCE

PROGRAM APPROVALS AND GOVERNMENT AGENCIES LICENSED BY THE NRC
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14 The authority citation for Part 171 is revised to read
as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100 Stat. 146, as
amended by sec. 5601, Pub. L. 100-203, 101 Stat. 1330, as amended
by sec, 3201, Pub. L. 101-239, 103 Stat. 2106 as amended by sec.
6101, Pub. L. 101~-508, 104 Stat., 1388 (42 U.S.C. 2213); sec. 301,
Pub., L. 92-314, 86 Stat. 222 (42 U.S8.C. 2201(w)); sec. 201, 88
Stat. 1242 as amended (42 U.S.C. 5841); sec. 2903, Pub. L. 102~

486, 106 Stat. 3125 (42 U.S.C. 2214 note).

- In § 171.11, paragraph (a) is revised to read as
follows:

§ 171.11 Exemptions.

(a) An annual fee is not required for:

(1) A construction permit or license applied for by, or
issued to, a nonprofit educational institution for a production
or utilization facility, other than a power reactor, or for the
possession and use of byproduct material, source material, or
aspecial nuclear material. This exemption does not apply to those
byproduct, source, or special nuclear material licenses which
authorize:

(i) Human use;

(11) Remunerated services to other persons;

(iii1) Distribution of byproduct material, source material,
or special nuclear material or products containing byproduct

material, source material, or special nuclear material; or

T R PP T A BT . .



- 22 =

(iv) Activities performed under a Government contract.

(2) Federally-owned research reactors used primarily for
educational training and academic research purposes. For
purposes of this exemption, the term research reactor means a
nuclear reactor that-

(1) Is licensed by the Nuclear Regulatory Commission under
section 104 ¢. of the Atomic Energy Act of 1954 (42 U.S.C.
2134(c)) for operation at a thermal power level of 10 megawatts
or less; and

(ii) If so licensed for operation at a thermal power level
2f more than 1 megawatt, does not contain-

(A) A circulating loop through the core in which the
licensee conducts fuel experiments;

(B) A liquid fuel loading; or

(C) An experimental facility in the core in excess of 16

square inches in cross=-section.
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Gentlemen:

After careful consideration of your rulemaking petition dated
February 10, 1992, the Commission has determined that your
regquest to amend 10 CFR 170 and 171 must be denied, for the
reasons provided in the enclosed Federal Reqister notice.

The enclosed notice of denial will be published shortly in the
Faderal Register. If you need more information, please contact
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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 170 and 171
[Docket No. PRM=170-3)

American College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.
ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or
"Commission") received a petition for rulemaking submitted by the
American College of Nuclear Physicians ("ACNP") and the Society
of Nuclear Medicine ("SNM") ("petitioners"). The petitioners
requested that the Commission amend its regulations governing the
user and annual fees charged to their members due to increases in
those fees. Among the specific requests contained in the
petition were to establish a generic exempticn for medical
licensees who provide services in nonprofit institutions and to
allow NRC licensees a greater voice in the development of new
regulations by the NRC. After careful consideration, the
Commission has decided not to adopt the proposals made in the

petition.

ADDRESSES: Copies of the petition for rulemaking, the public

comments received, and the NRC’s letter to the petitioner are

:§g7oggoea 940617

171 59FR12539 DR



available for public inspection or copying in the NRC Public
Document Room, 2120 L Street, NW (Lower Level), Washington, DC

20555,

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:
[. Background.

| i o Responses tOo comments.

I. Background

On February 18, 1992, the NRC received a petition for
rulemaking submitted by petitioners ACNP and SNM. The
petitioners requested that the NRC amend 10 CFR Parts 170 and 171
which govern the annual and user fees imposed on most NRC
materials licensees by the Commission since the advent of 100
percent fee recovery in FY 1991. The petitioners requested these
amendments because of the substantial adverse impacts experienced
by their members following increases in the NRC’s user and annual
fees,

On May 12, 1992 (57 FR 20211), the NRC published a notice in
the Federal Register announcing receipt of the petition. In that
notice, the NRC stated that it would consider the issues raised

by petitioners within the context of the review and evaluation of



the fee program for FY 1993 conducted as part of the NRC's
continued implementation of Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990, as amended (OBRA~50). On
October 13, 1992 (57 FR 46818), the NRC published a notice
requesting public comment on the issues raised in the petition.
The NRC received nearly 100 comments in response to this
request, with the vast majority in favor of granting the
petition. After careful consideration of the comments, the
Commission has decided to deny the petition for rulemaking, for

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commenters simply restated
their support for scme or all of the requested changes in NRC
policy detailed in the petition. In their petition, ACNP and SNM
stated that NRC fee increases under the 100 percent recovery
regime were adversely affecting treir members’ practice of
nuclear medicine, in the process harming the societal benefits
which stem from that field of medicine. The petitioners claimed
that they could not recoup the costs of NRC fees because Medicare
reimbursement levels are inadequate and because competing nuclear
medicine alternatives are not regulated (or charged fees) by the
NRC. Petitioners then compared their treatment under the NRC’s
fee rules to that of nonprofit educational institutions, power

reactors and small entities, all of whom petitioners claimed



recelve special treatment by the NRC, and argued that for
exemption purposes medical licensees should not be lumped
together with all other materials licensees.

For these reasons, ACNP and SNM requested that the
Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided
in nonprofit institutions, such as hospitals, similar to that
granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical
licensees, by means of a "simple template for str: cturing
exemption requests;"

(3) Adopt a sliding scale of minimum fees that grants
weclear physicians more relief than the current small entity
«lassification (which qrants.reliet to physicians in private
practice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC’s
decisionmaking process for developing new regulatory programs.

In that regard, petitioners suggested that the criteria
contained in the NRC’s backfit rule be applied to the development
of all new regulatory programs. That is, if a regulation is not
necessary for the adequate protection of the public health and
safety, the NRC would be required to show that the rule would
substantially increase safety and that its benefits outweigh its
costs.

Response. The Commission does not believe that the analogy

between colleges and universities and medical services provided



in a nonprofit institution is a valid one. The Commission
recently decided to reinstate a longstanding (but temporarily
withdrawn) fee exemption for nonprofit educational institutions.
The key to educational institutions’ singular treatment, however,
is not their nonprofit status, nor the fact that they provide
valuable social benefits; rather, it is the existence of certair
structural market failures in educational institutions’
production of new knowledge. In other words, colleges and
universities produce new knowledge primarily through basic
research, and disseminate it (essentially for free) to all who
want 1t, without receiving compensation from those benefitting.
In economic terms, this new knowledge is often termed a "public
gecod."*

Two defining characteristics of a public good are its
nondepletability and nonexcludability. That is, one person’s
acquisition of knowledge does not reduce the amount available to
others; further, 1t 1s not efficient - and often is impossible,
as a practical matter - to prevent others from acquiring it at a
zerc price. These characteristics make it difficult to recoup
the costs of producing new knowledge. Because the value of a
public good may be very great, but the costs of producing it

impossible to recapture, public subsidies may be necessary for

‘The Commission’s analysis of this aspect of the petition is
based in part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested persons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professor of Economics, Loyola
College (Md.), dated January 4, 1994.
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production to occur at all. The Commission has decided to exempt
nonprofit educational institutions from annual fees to advance
continued production of new knowledge.

By contrast, medical practitioners have the capability of
obtaining compensation for the benefits they provide. Unlike new
knowledge, medical services are both depletable and excludable.
The benefits of medicine, while unquestionably significant, are
therefore a private rather than a public good, in ecrnomic terms.
The Commission believes, in sum, that the market failure
considerations that apply to educaticnal institutions’
attempts to produce new knowledge simply do not apply to medical
practitioners. There is no structural barrier to the recovery of
costs incurred in producing the benefits of medicine. The
situation of the medical practitioners is not fundamentally
different from that of the for-profit licensees whose claims for
exemption on grounds of inability to pass through costs the
Commission has rejected in the past. (See 58 FR 38666-68; July
20, 1993.)

In this regard, the Commission notes petitioners’ claim that
Medicare may not account for NRC fees when reimbursing physicians
and hospitals. The Commission is also aware of pricing pressures
caused by competing nuclear medicine modalities not regulated (or
charged fees) by the NRC. However, as the Commission explained
in its FY 1993 fee rule, it is impracticable for this agency to
evaluate the merits of such empirical claims regarding the

ability of licensees to pass through fee costs to their



customers, (See 58 FR 18666, 38667-68; July 20, 1993.) The
Commission "does not believe it has the expertise or information
needed to undertake the subtle and complex inquiry whether in a
market economy particular licensees can or cannot easily
recapture the costs of annual fees from their customers." (58 FR
18667; July 20, 1993.) This statement applies equally to medical
licensees as it does to all others whose products cannot be
characterized as a '"public goed."

Addressing the petition’s second major point, the Commission
disagrees with those commenters who call for new individualized
exemption criteria for medical licensees. The Commission
believes that the current exemption process for materials
licensees, as codified in 10 CFR 171.11(d), provides medical
licensees with the opportunity to request an exemption by means
of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials
licensee) contained in § 171.11 allow the requester to inform the
Commission of "fa)ny . . . relevant matter that the licensee
believes" should impact on the exemption decision. This allows
the Commission flexibility to consider each situation on its own
merits. Were the Commission to attempt to establish specific
criteria for each type of materials licensee, itself a daunting
task, it might then be prevented from considering factors which
did not fall precisely within those enumerated. And if the
Commission retained the open~ended provision gquoted above, it

would have expended considerable time and resources to little



purpose, as licensees could make the same claims under new
sriteria that they can at this time.

Petitioners also complained that the NRC had established a
high threshold for granting materials exemption requests. In
this regard, the Commission explained in the first 100 percent
fee recovery rule, in FY 1991, that because it was statutorily
required to collect 100 percent, it could not easily exempt
licensees from fees. If one licensee or class of licensees is
exerpted, those fees must then be placed on other licensees,
increasing their fee burden. It is for that reason that the
Commission only grants exemptions in exceptional circumstances.
(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners’ third request, that the Commission establish a

liding scale of minimum fees based on the size of the licensee,
walich "reflects the unigque constraints on physicians", also is
denied. In its FY 1991 fee rule, the Commission explained in
great detail why it devised its fee schedules in the manner it
did, basing fees on classes of licensees rather than licensee~by=-
licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to
the Final Rule; July 10, 1991.) There is no information
contained in either the petition or comments on the petition
which would lead the Commission to reconsider this approach, and
therefore the Commission must deny this aspect of the petition as
well.

However, the Commission intends to re-examine the size

standards it uses to define small entities within the context of



compliance with the Regulatory Flexibility Act. The Commission
will conduct this review within the context of revision of the
small business size standards proposed by the Small Business
Administration ("SBA") (58 FR 46573; September 2, 1993). The
Commission will net complete this review until the SBA
promulgates its final rule on this matter. These activities may
result in a revised definition of "small entity" more favorable
to petitioners.

Finally, the Commission denies petitioners’ request that
licensees be provided more power over the development of NRC
regqulations, and that a new backfit rule incerporating cost-
benefit analysis be instituted to evaluate the agency’s
regulatory programs. The Commission denied similar requests in
its FY 1991 fee rule, explaining that the NRC is not exempt "from
t. *» normal Government review and budgetmaking process." The
Commission at that time pointed out that "the Government is not
subject to audit by outside parties," and that "“[a)udits are
performed by the General Acccocunting Office or the agency'’s
Inspector General, as appropriate." (56 FR 31472, 31482; July
10, 1991.) Additionally, the NRC complies with Federal
regulacions such as the Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.) and the Regulatory Flexibility Act of 1980
(5 U.8.C., 601 et seq.) that require agency analysis of the
eccnomic effects of new regulaticas on licensees. The NRC Staff
also prepares detalled cost-benefit analyses to justify any new

regqulatory requirements; these analyses are carefully reviewed by




the Commission. The Commission has seen nothing either in the
petition or comments on the petition that would lead it to change
its approach in this area. The Commission would like to
emphasize, however, that licensees are always welcome and
expected to comment on proposed rulemakings, including the
accompanying cost-benefit analyses, and that such comments, along
with petitions such as the present one, workshops, meetings of
the Advisory Committee on the Medical Use of Isotopes, and the
day-to-day interaction between licensees and the agency, in the
Commission’s view provide an adequate and successful method of
keeping each group apprised of the other’s concerns.

2. Comment. The Commission received a potpourri of
comments on other aspects of the petition. A number of
commenters disagreed with the petition, arguing that medical
licensees should not receive an exemption, as the costs of such
an exemption would be borne by other licensees to whom the
additional fees would have no relation, and that every licensee
should pay 1ts fair share. Other commenters stated that the fees
should be abolished entirely, which would remove the dilemma over
granting exemptions. One commenter argued for basing an
exemption on the function for which the license is utilized, not
the function of the licensed organization. Some commenters
argued that fees should be based on factors such as the amount of
radicactive sources possessed, the number of procedures perfo med
or the size of the nuclear department within a hospital. Certain

commenters suggested expanding the number of exemptions to

10



include Government agencies, along with those licensees which
provide products and services to medical and educational
entities. One commenter requested that the NRC take Agreement
State schedules into account when setting its own fee schedule.
Another commenter raised concerns as to the expense of NRC
contractors and the quality of NRC regqulaticn. And a few
commenters urged the NRC to reevaluate or abolish its then-
recently instituted Quality Management (QM) Program.

Response. As the Commission stated above, it is denying this
petition for rulemaking, and therefore not exempting medical
licensees for services provided in a nonprofit institution.

The Commission cannot abolish its fees unilaterally, as the
requirement to collect 100 percent of the agency’s annual budget
authority through user and annual fees is statutorily mandated by
Congress, see section 6101 of OBRA-90.

The Commission has explained in the past why it did not
believe that basing fees on factors such as number of sources or
the size of the facility would result in a fairer allocation of
the 100 percent recovery requirement. (See FY 1991 Final Rule,
56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;
and Limited Revision of Fee Schedules, 57 FR 13625; April 17,
1992.) The Commission has seen no evidence in the petition or
comments on the petition which would lead it to change its
current approach of charging fees by class of licensee. For
reasons similar to those stated in the earlier rules cited above,

the Commission does not believe it would be feasible to base an
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exemption on the function for which a license is utilized rather
than on the function of the licensed organization.

The Commission has also explained in prior rulemakings why
it has decided to charge Federal agencies annual fees, and has
seen nothing in comments on the petition which would cause it to
change its position on this policy matter. (See FY 1991 Final
Rule, 56 FR 31472, 31474-45; July 10, 1991.) The Commission also
does not believe that the exemption for nonprofit educational
institutions should be expanded to cover those private companies
supplying services and products to medical or educational
licensees., The fact that the cost of these services and products
impacts upon exempt licensees is not sufficient reason to exempt
rrivate for-profit licensees. By exempting nonprofit educational
institutions from fees, the Commission has addressed the direct
inpact of its fees on those institutions. Additionally, the
Commission has discussed in both prior and current rulemakings
the necessity of a high threshold for exemption reguests and the
overarching requirement to collect as close to 100 percent of its
annual budget authority as possible; these factors remain valid
here.

While the Commission acknowledges that in many cases
Agreement States base their fee schedules in some measure on the
NRC’'s fee schedule, the NRC cannot do the reverse., The NRC must
conform its fees to the 100 percent recovery requirements
mandated by OBRA-90, independent of Agreement State fee schedules

over which the agency has no centrol.
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Finally, the Commission believes that comments on the
agency’s QM program, NRC contracting practices and the overall
gquality of NRC regulation are beyond the scope of this notice.
However, the Commission notes that the agency’s regulation
codifying its QM program was challenged and ultimately upheld in
court. See American College of Nuclear Physicians and Society of
Nuclear Medicine v. United States Nuclear Regulatory Commission
and United States of America, No. 91-1431, slip op. at 2 (D.C.
Cir. May 22, 1992) (per curiam).

Because each of the issues raised in the petition has been
substantively resolved, the NRC has denied this petition.

¢
Dated at Rockville, Maryland thisll'day of March, 1994.

F§r the Nuclear Regulatory Commission,

- ]

muel J. Chilk,
Secretary of fhe Commission.
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MEMORANDUM FOR: James M. Taylor

Executive Director for Operations
William C. Parler, General Counsel

Stephen G. Burns, Director
Office of Commi on Appellate Adjudication

FROM: . Samuel J. Chilx, e é?y——'“

SUBJECT; STAFF REQUIREHﬁNTS ~ AFFIRMATION/DISCUSSION
AND VOTE, 11:30 A.M., TUESDAY, MARCH 1, 1994,
COMMISSIONERS’ CONFERBNCE ROOM, ONE WHITE
FLINT NORTH, ROCKVILLE, MARYLAND (OPEN TO
PUBLIC ATTENDANCE)

I. SECY-94-035 - Sacramento Municipal Utility District =
Licensing Board’s Second Prehearing Conference Order,
LBP=-93-23

The Commission, by a 4-0 vote, approved an order denying a
petxtxon by Sacramento Municipal Utility District (SMUD) for
review of the ASLB’s decision, (LBP-93-23), admitting a
contention filed by the Environmental and Resource Conservation
Organization.

In addition the Cummission agreed that the staff should provide
the Commission with a report on the impact of adopting the
Licensing Board’s suggestions in regard to providing additional
information on other agencies views to be included in the
Environmental Assessment (LBP-93-23, slip op. at 73).
{BHG/0GC) (SECY Suspense: 4/18/94) 9400058
NRR
11. SECY-94-034 -

Issuance of Final Rule Reinstating Nonprofit
Educational Exemption and Denial of Petition for Rulemaking

The Commission, by a 4-0 vote, approved issuance of a final rule
rexnstatxng the exemption from fees for nonprofit educational
institutions and denied a petition for rulemaking filed by the

American College of Nuclear Physicians and Society of Nuclear

Medicine requesting Commission action on a number of user fee
issues,

403100131
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letters on the issue, fielded n.nerous phone Comments and
inquiries, and Sent staff members to study the issue by visiting
college and university licensees., 1p the Commission’s viev, the
evidence taken as & whole leans strongly in favor of restoring
that exemption, for the reasons described above: that many
educational licensees would be forced to halt their research and
educational activities due to lack of funds if NRC fee subsidies
vere withdrawn; that those activities vould often not he
continued in the Private sec tor, resulting in a Serious logs of
basic research in numerous areas of study; and that the Public
good inherent in the production of knowledge made avajilable to

8ll is worthy of Government support, C ZAgcs

Because the Proposed rule did not Buggest that the educational

exemption be expanded in thig way, the Commission received a

‘Most Federally-owned research reactors vere exempted from
fees by Congress in earlier legislation. See section 6101 (c) (4)
©f OBRA-90, 42 U.s.c. 2214 (¢c), as amended by the Energy Policy
Act of 19932, However, the reactor in question operates at a
pPover leve) greater than that Specified in the legislation for
exempt facilities, ang therefore does NOot meet the definition of
2 "research reactor" for Purposes of the utltutory exemption.
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spaller number of comments than are needed to make an informed
decision on this issue. For that reason, the currant policy of
charging such entities annual and user fees rapains in effect.
Those nonprofit research institutions and Federally~owned
research reactors who believe that they qualify for an exemption
from the annual fee based on the public good concept are, of
course, free to request one from the Commission. See 10 CFR
171.11. Depending on the outcome of any such requests, the
Commission may need to ravisit the gquestion of whether to make
nonprofit research institutions generically exenpt from fees in a
future rulemaking.

The Commission also believes that medical licensees should
continue to pay annual fees. This is consistent with past
Commission practice. Also, contrary to ono(Fonnontir'l balief,

‘ \ \ \
the Commission does assess fees to nonprofit educational

\
\\
institutions for licenses authorizing medical treatment ulinb
licensed nuclear materials. The Commission does not believe that
medical licensees are analogous to nonprofit educational
institutions. Their function is not pure research and education,
but primarily to provide services to paying custonmers.

while the Commission does not dispute that medicine provides
significant benefits to patients, such treatment is both
depletable and excludable. The benefits of medicine are
therefore a private rather than a public good. By contrast, an

educational institution generally disseminates the results of its

basic research to all who want it, even going beyond the confines




INSERT p.10:

Such support would not therefore constitute an unlawful subsidy
or promotion of atomic energy.

INSERT p.11:

Contrary to some commenters’ assertions, the Commission’s fee
policy does not result in a competitive advantage for university
medical licensees over nonprofit hospitals. Both are charged
fees for licenses authorizing medical treatment using licensed
nuclear material.'

‘Similarly, materials licenses held by nonprofit educational
institutions which authorize remunerated services or services
performed under a Government contract are also subject to fees.
See 10 CFR 170.11(a)(4) and 171.11(a) (1) (1993).
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Power and Light Company v. United States, 846 F.2d4 765 (D.C. Cir.
1988), cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established feas based on the FY 1989
budget, was also legally challenged. As a result of the Supreme
Court decision in Skinner v. Mid-American Pipeline Co., 109 S.Ct.
1726 (1989), and the denial of certiorari in Florida Power and
Light all of the lawsuits were withdrawn.

The NRC’s FY 1991 annual fee rule was largely upheld
recently by the D.C. Circuit Court of Appeals in Allied-Signal v.

NRC, 988 F.2d 146 (D.C. Cir. 1993),.
VIII. Regulatory Flexibility Analysis

As required by the Regulatory Flexibility Act, 5 U.s.cC.
605(b), the Commission certifies that this final rule as adopted

does not have a significant economic impact on a substantial

number of small entities. [ih&o~s4nc%—rui.—rooeoeoo—o—prov*ou.
ouonpt&on~eo”c-tpce&f&e~o&a¢c~ot_lic‘n.oo.—wh&it—nct—inpoofng—a

now-GinincLal—barécn‘un*tny~oth‘:mcllll_nt_l&.onooc{7
IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109,
does not apply to this final rule and that a backfit analysis is
not required for this final rule. The backfit analysis is not

required because these amendments do not require the modification
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the Commission. The commission has seen nothing either in the

petition or comments on the petition that would lead it to change
its approach in this area. The commission would like to
emphasize, however, that licensees are aluays_velcome and
expected to comment on proposed rulemakings, ;;Eludlnq the )
accompanying cost-benefit analyses, and that such comments, along
Qiiﬂ)the day-to-day interaction between licensees and the agency,
in tﬁe commission’s view provide an adequate and successful
method of keeping each group apprised of the other'’s concerns.

2. Comment. The Commission received a potpourri of
comments on other aspects of the petition. A number of
commenters disagreed with the petition, arguing that medical
|icensees should not recelve an exemption, as the costs of such
an exemption would be borne by other licensees to whom the
additional fees would have no relation, and that every licensee
should pay its fair share. Other commenters stated that the fees
should be abolished entirely, which would remove the dilemma over
granting exemptions. One commenter argued for basing an
examption on the function for which the license is utilized, not
the function of the licensed organization. Some commenters
argued that fees gshould be based on factors such as the amount of
radiocactive sources possessed, the number of procedures performed
or the size of the nuclear department within a hospital. Certain
commenters suggested expanding the nunber of exemptions to
include Government agencles, along with those licensees which

provide products and services toO medical and educational

10
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the Commission. The Commission has seen nothing either in the

petition or comments on the petition that would lead it to change

) its approach in this area. The Commission would like to
emphasize, however, that licensees are always welcome and

r//’ expected to comment on pProposed rulemakings, s;;luding the

accompanying cost-benefit analyses, and that such comments, along

““"'“”;ith the day-to-day interaction between licensees and the agency,
in the Commission’s view privide an adequate and successful -
method of keeping each group apprised of the other’s concerns.

2. Comment. The Commission received a potpourri of -
comments on other aspects of the petition. A number of . .. -
commanters disagreed with the potition,“arquinq that medical ;.
licensees should not receive an exemption, as the costs of such
an exemption would be borne by other .licensees to whom the .31 .-
additional fees would have no relation, ‘and' that ‘eavery licensee -

# should pay its fair share. - Other commenters stated that the fees
should be abolilhod.cntiroly, which would remove the dilemma over
granting exemptions. . One commenter argued for basing an ... .
exemption on the function for whichithp'lip.nlo.il'utilizcd, not
the function of the licensed organization. :(‘Some commenters
argued that fees should be based on factors such as the amount of
radiocactive sourcns rotSsessed, the number of Procedures performed
or the size of the nuclear department within a hospital. Certain
Commenters suggested expanding the number of exemptions to N
include Government agencies, along with those licensees which -

provide products and services to medical and educationai .
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revruary 16, 199 RULEMAKING ISSUE  szcv-s4-034
(Affirmation)
FOR: The Commissioners

FROM: William C. Parler
General Counsel

James M. Taylor
Executive Director for Operations

SUBJECT: ISSUANCE OF FINAL RULE REINSTATING NONPROFIT
EDUCATIONAL EXEMPTION AND DENIAL OF PETITION FOR
RULEMAKING

PURPOSE:

To obtain Commiseion approval for issuance in the Pederal
Register of two related user fee notices which would 1) reinstate
the exemption from fees for nonprofit educutionsl institutions
and 2) deny a petition for rulemaking filed by the American
College of Nuclear Physicians (ACNP) and Society of Nuclear
Medicine (SNM) requesting Commission action on a number of user
fee issues. The two draft notices have been submitted to the
Commission in a single package because of their interrelationship
on the issues of fees and, more specifically, generic exemptions
from fees.

BACKGROUND AND DISCUSSION:

In the final FY 1993 fee rule, the Commission revoked its annual
fee exemption for nonprofit educational institutions. Following
that action, the Commission began to reevcoluate ites decision in
response to concerns raised by colleges and universities.
Simultaneously the Commission receivad a petition for
reconsideration of the revocation, filed by a number of affected
educational institutions.

On September 29, 1693 (S8 FR 50859), the Commission granted the
petition for reconsideration and issued for public comment a
proposed rule reinstating the exemption (Attachment 1). The
Commission received over 200 comments on its proposed rule, the

Contactse:

NOTE: TO BE MADE PUBLICLY AVAILABLE
Michael Rafky, 0GC WHEN THE FINAL SRM IS MADE
504-1974 AVAILABLE

C. James Holloway, OC
492-4301
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majority from colleges and universities in favor of reinstating
the exemption.

The final rule (Attachment 2) would reinstate the exemption for
nonprofit educational institutions, based largely on the comments
received as well as the staff’'s own examination of the issue.

The primary concept on which the educational exemption is based
is that educational institutions perform basic research and
produce pure knowledge that is a "public good" in an economic
sense. This is supported by a memorandum (A-tachment 3) prepared
by an NRC economics consultant which discusses the theories of
"externalized benefits" and "public goods."

The petition for rulemaking was submitted by the American College
of Nuclear Physicians and the Society of Nuclear Medicine in
February 1952. The two petitioners requested more lenient
treatment for medical licensees under the NRC's 100 percent
recovery regime due to increases in fees as a result of that
statutory mandate. Among their requests were 1) an exemption for
all medical procedures performed in a nonprofit institution;

2) more particularized exemption criteria; 3) a 8liding fee scale
based on the size of the facility; and 4) a greater voice for
licensees in the NRC's decisionmaking process with regard to
adoption of new regulatory programs.

The Commission requested public comment on the petition in
October 1992, Nearly 100 comments were received, tre majority
from medical liconsees in favor of granting the peticvion, 1In its
Federal Register notice requesting comment, the Commission stated
that the petition and accompanying comments would be considered
in the context of the agency’s continued implementation of
OBRA-90, as amended.

The staff proposes (Attachment 4) that the petition for
rulemaking be denied for a number of reasons. This proposal
continues the existing Commission policy of rarely granting
exemptions, as exempting licensees will result in other licensees
paying those costs. In the case of the requested nonprofit
medical exemption, the notice explains that medical treatment
like that described in the petition is a private and not a public
good, by contrast to the pure knowledge produced and dirseminated
by educational institutions. For PFY 199), medical licensees were
assessed $15 million in fees. If an exemption were granted,
these fees would have to be assessed to other NRC licensees. As
for the other policy changes requested by petitioners, more
particularized exemption criteria are unnecessary, since

exieting fee regulations already provide criteria for granting
exemptions to medical and other materiales licensees. The reasons
for not adopting a sliding fee scale or giving licensees a
greater role in NRC regulatory development remain the same as
those given in earlier fee rulemakings.
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The Commission shculd complete its review ~f these documents and
affirm their recommendations at an early aate. Congressicnal
hearings on user fees are currently scheduled for March 9, 1994.

RECOMMENDATIONS :

. Approve the enclosed final rule reinstating the annual fee
exemption for nonprofit educational institutions

. Approve the Federal Register notice denying the ACNP/SNM
petition for rulemaking

\d Note that

(1) Congress will be informed of these actions (see Draft
Letter to Congress at Attachment 5)

(2) A copy of the petition denial will be sent to
petitioners (see Draft Letter to Petitiocners at
Attachment 6)

(}) A draft public announcement will bde issued (see Draft
Public Announcement at Attachment 7)

William €. Parler
General Counsel

/ ExXecutive Director
" for Operations

Attachments:

Proposed Nonprofit Educational Exemption Rule
Final Nonprofit Educational Exemption Rule
Memorandum from Economic Consultant

Denial of Petition f .r ' lemaking

Draft Letter to Congres -

Draft Letter to Petiticners

Draft Public Announcement

AT LB U PUR N



Commissioners' comnents or consent should be provided directly
to the Office of the Secretary by COB Friday, March 4, 1994.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Friday, February 25, 1994, with an
information copy to the Office of the Secretary. I1f the paper
1s of such a nature that it requires additional review and
comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of March 7, 1994, Please refer to the
appropriate Weekly Commission Schedule, when published, for a
specific date and time.

DISTRIBUTION:
Commissioners
NGC

ICAA

JIG

OIP

OCHA

OPP
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EDO

ACRS
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SECY
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Regulatory Flexibility Certification

As requirec by the Regulatory
FLexibility Act of 1980 (5 U.S.C. 605(b)).
the Commission certifies that this rule,
if sdopted, will not have & significant
economic impact on a substantial
pumber of small entities. The proposed
rule sets forth the time frame within
which & person other than an applicant
@t file a request for @ hearing in a
licensing proceeding held under the
informal procedures set forth in 10 CFR
§ 2 subpan L The proposed rule, by
iise){ does ~ot impose any obligstions
on regulsted entities Lhal may fall
within the definition of “small entities”
ot set forth in section 601(3) of the
Regulatory Flexibility Act, or within the
definition of “small business” as found
in section 3 of the Small Business Act,
15 U+ C. €32, ot within the small
busir »ss size standards contained in 13
CFR , art 121,

Backfil Analysis

This proposed rule does not involve
ANy new provisions which would
impose back fits as defined in 10 CFR
50 109(8)(1). Accordingly. no backfit
analysis pursuant to 10 CFR 50 109(c) is
required for this proposed rule

List of Subjects 10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material Special nuclear
material, Waste treatment and disposal

For the reasons set out in the
preamble and under the authonity of the
Atomic Energy Act of 1954 as amended;
the Energy Reorganization Act 0f 1874,
as amended and 5 US C 553, the NRC
is proposing 1o adopt the following
amendments to 10 CFR part 2

PART 2--RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for part 2
continues to read as follows

Authority: Secs 161, 181, 68 Stat 948
953 as amended (42 U S C 2201, 2231). sec.
191 a3 amended. Pub L 87615 76 Stat 409
(42 USC 2241), sec. 201, B8 Stat 1242 a8
amended (42 USC 5841). 8 L SC 352

Section 2.101 slso issued under secs 83,
62.62, 81103 104, 105 68 Stat 930 932,
833,935 916 937,938, as asnended (42
U.S C 2073, 2092, 2093, 2111, 2133, 214,
2135), sec. 114(0. Pub L $7-425, 96 Stat
2213, s amended (42 U.S C 10134(f)). sec.
102, Pub L. 91-190, 83 Stat 851, e armended
(42 USC 433. ) sec. 301, B8 Stat 1248 (42
USC 5871). Sections 2,102, 2.103, 2104,
2.10% 2721, also issued under secs. 102,
103, 104, 105, 183, 189, 68 Stat. 836,937,

938, 954, 955 s mmended (42 USC 2132,
2133, 2134, 2135, 2233, 2238} Section 2.104
also issued under sec. 183, Pub. L 101-575,
104 Stat 2835 (42 U.S.C. 2243). Section 2.105
also issued under Pub. L. 97415, 98 Sat.
2073 (42 U.S.C. 2239) Sections 2.200-2.206
als0 issued under secs. 181 b, |, 0,182, 186,
234, 68 Stat 948951, 955, 83 Stat. 444, a3
amended (42 U.S.C. 2201 (b), (1), (o), 2236,
2282) sec. 206, 848 Stat. 1246 (42US8C
5846) Sections 2.600-2 806 also issued
under sec. 102, Pub. L 91-190, 83 Stat. 853,
as amendad (42 U S.C 4332). Sections
2.700%, 2.719 sls0 isvued under 5 US.C. 554,
Sections 2.754, 2760, 2.770, 2.780 also
issued under 5 U.S.C 557, Section 2.764 and
table 1A of appendix C elso issued under
secs 135, 141, Pub. L. 97-425, 98 Sual 2232,
2241 (42 US.C 10155, 10181). Section 2.790
also issued under sec. 103, 88 Stat 938, as
amended (42 US.C 2133) and 5 USC 552
Sections 2.800 and 2.808 also ssued under
8§ U.S.C 8553 Section 2.809 also lssued under
s U SC 553 and sec. 29; Pub. L. 85-25%8. ™
St 579, as amended (42 U.S.C 2039).
Subpart K also issued under sec. 189, 68 Stat.
955 (42 U.S.C 2239); sec. 134, Pub. L. 97~
425, 96 Stat 2230 (42 U.S.C. 10154). Subpart
L also issusd under sec. 189, 68 Stat. 955 (42
U5 C 2239) Appendix A slso issued under
sec. 6. Pub. L 91-560, 84 Stat. 1473 (42
U.SC 2138)

2. 1o § 2.1205(c), introductory text is
republished and paragraph (c)(?) is
revised tc read as follows:

$21208 Reques! for & hearing, petition for
mave L0 intervene.

(c) A person other than an spplicant
shall file a request for a hearing
within—

L . - ~ L]

{2) If & Federal Register notice is not
published in sccordance with paragraph
{c)(1) of this section. the earliest of—

(i) Thirty (30) days afer the requestor
receives actual notice of & pending
application, or

(i1) Thirty (30) days after the requestor
receives actual notice of an agency
action granting an application in whole
or in pan, ot

(iii) One hundred and eighty (180}
days sfer agency action granting en
application in whole or w part.

. - £l L -

Dated st Rockville, Maryland, this 23rd day
of September, 1993

For the Nuclear Regulatory Commission.
Samuel ] Chilk,

Sacretary of the Commissson.
[FR Doc. 93-23835 Filed 9-28-93. 8 45 am|
BLIG COOR THOB--P

10 CFR Part 171
RiN 3150-AESD

Pestorstion of the Generic Exemption
From Annual Fees for Nonprofit
Educational institutions

AGENCY: Nuclear Regulatory
Commission.
ACTYON: Proposed rule.

SUMMARY: On July 20, 1993, the Nuclear
Regulatory Commission ("NRC™ or
“Commission”) published a final rule
establishing annual fee schedules for its
licensees for fiscal year 1993. The final
rule eliminated a generic exemption
from annual fees previously spplicable
to nonprofit educational institutions
(educational exemption). Following
publication of this rule, the Commission
recoived a petition for reconsideration
requesting reinstatement of the
educational exemption. The
Commission views the petition as &
est to conduct 8 new rulemaking to

amend the final rule by restoring the
exemption. The Commission grants the
request for & new rulemaking. The new
rulemaking reconsiders whether
nonprofit educational institutions
should receive a generic exemption
from annual fees. The Commission
requests public comment on that
question. The rulemaking proceeding
will address no other annual fee
question.
paTE: Comment period expires October
29, 1993. Comments received after this
date will be considered if it is practical
10 do 80, but the Commission is able to
assure consideration only for comments
received on or before this date.
ADDRESSES: Submit written comments
to: Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attn: Docketing and Service Branch.

Deliver comments to: 11555 Rockville
Pike, Rockville, Maryland 20852,
between 7:45 a.m. and 4.15 p.m. Federal
workdays. (Telephone 301-504-1966.)

Copies of comments received may be
examined and copied for s fee at the
NRC Public Document Room, 2120 L
Street NW., (Lower Level) Washington,
DC 20555,
FOP FURTHER INFORMA TION CONTACT:
L. Michae! Rafky, Office of tbe General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone 301-504-1606.

SUPPLEMENTARY INFORMATION:

1. Background. ,
Il Section by section analysis.
[l. Envi:onmental impect: categonical

on
IV. Paperworh reduction act stalement.
V. Regulatory analysis.
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V1 Regulatory fexibility analyss,
vil I.:cukru snalysis.

L Background .

On July 20, 1993 the Comm ssion

ublished its final annua! fee rule for
FY 1993 (58 FR 38666). The final rule
principally set out the Commisgion's fee
schedules for FY 1993, but it also
discussed in some detail the 3-2
Commission decision to revoke »
generic exemption previously
spplicable to nonprofit pducations!

institutions. A court of npdpuls decisian,
n

issued in March 1993, had necessitated
the Commission's rethinking of the
educational exemption See Allied.
Signal Inc v. NRC, 988 F.2d 146 (D C
Cir 1993) That decision cast doubt on
the NRC's stated rationale—which
inciuded a purported inability 1o " pass
through " costs—{or exempting
nonprofit educatianal institutions from
annual fees. .

In reaction 1o the court decision, the
Commission initially proposed to retain
the educational exemption. but with s
fresh rationale In its proposed FY 1993
annual fee rule. the Commission
requested comments on retaining the
exemption, and asked specifically for
comments on the court's suggestion that
perhaps the exemption could be
justified if “education yields
exceptionally large externalized benefits
that cannot be captured in tuition or
other market prices "' 988 F.2d at 151
The Commission also requested
comments on whether the exemption
should be revoked

Following the close of the cornment
period. the Commission faced a
dilemma. It remained commitied to the
value of nuclear education and related
research as a policy matter, but it bad
received only & few comments, and
Cursory ones a! that, supporting a
continued generic exemption.
Additionally, some NRC licensees had
submitted comments requesting
shandonment of the exemption
altogether or a more equitable spread of
its costs to all licensees Stil] other
commenters urged that the exemption
be retained, but that it be expanded to
include various other licensed sctivities

After considening the material before
it 8 split Commission, by a 3-2 vote,
“reluctantly concluded that in view of
the court decision and the
administrative record developed during
the comment period it cannot justify a
generic ‘educational’ exemption for FY
19837 (58 FR 38668-69) Therefore, the
Commission informed formerly exempt
nonprofit educational institutions that
they would have to pay annual fees
bogmm'ng m FY 1993, The Commission
did point out that many of these

“Tastitutions might be sbie to maks

individualized showings of Anancial
hardship and axternalized bemefits
sufficiant ta pustify s * IC intarest”
exemption under 10 171.11(b) (58
FR 38660). The two dissenting
Comrmissioners ook the view that the
Commission should conlinue in force
the generic sducational exemplion (58
¥R 36475). .

Almost immediately the Commission
b'f"n receiving letters from many
colleges and universities pmnunub;
change in its longstanding policy. y
of these letiers were sent as comments
regarding the Commission's concurrent
fee policy study now being conducted
as required by the Energy Policy Act of
1992 (58 FR 21116). In these letters and
commaents (available in the NRC Public
Document Room (“PDR"')). educationas)
institutions described the “externalized
benefits” derived from thair programs
and the problers created by the new
anrual fees, including the prospect of
major cuthacks in nuclear education,
Sore licensees also pointed out that
their programs were already heavily
subsidizad by the Federa! government
(in particular by thé Department of
Energy). precisely because the rograms
were not sustainable absent public
$ector support.

The Commission also received a
formal petition for reconsiderstion of
the FY 1993 final rule with the aim of
restoring the nonprot.( educaticnal
exemplion. See Petition for
Reconsideration of Final Rule (July 30,
1993) In this petition for
reconsiderstion (which is being
published a* an append:x to this
proposed rule), a numbor of formerly
exempt colleges and universities
asserted with some specificity 8 number
of benefits that educational institution
research reactors provide to both the
nuclear industry and the public at large.
Prominent was the continued training of
nuclear scientists and engineers
(petition at 3-4). The petitioners also
stated that nuclear technology was used
in fields as variea ¢ - medicine, geology,
archaeology, food science and iextiles
and that m public sdditionally
benefitted f:.om people who could
provide knowledgeable opinions on
inaclear topics, as well as from tours of
ressarch resctors (petition st 4-5).

The petitioners went on to argue that
educition provides significant
“exte nalized benefits” warranti
pubiic subsidy. They cited s letter from
economist Alfred Kahn (also available
in the attached appendix) stating that
the knowledge generated by university-
related research is itself s public good
that cannot be quantified using markst
indices (petition at 6-7). Mr. Kahn's

letter argues thet it ia “inefficient” and
“socially and y
undesirable” to charge peaple for sccess
to pure knowledge, because the benefits
of that knowledge “are largely
unpredictable.” Latter from Alfred Kahn
to Shirley Egan, Associate University
Counsel, Comnell University Quly 15,
1693).

The petitioners also stressed the harm
to university nuclear programs as &
result of the newly imposed annual fees
(petition at 8-9). Using Comnell
University's nuclear ; m a8 an
example, they asserted that Feders|
grants (in addition to those already
provided) might be to meet
the additional costs of NRC annual fees
(petition at $-10). Finally, the

itioners argued that the

mmission's longstanding exemption
for nonprofit educational institutions
was rooted in sound policy, and tnat
reinstating the sxemption would be
consistent wit' the alreay extensive
direct Federa! unding rwvidod many
college and un.versity lic ansees
(petition at 12-13).

In August, while the petition for
reconsideration was under
consideration, the Commission
undertook an effort of its own to
dovolocr guidance for considering
individual “public interest" exemption
requests by colleges and universities. As
part of this effort, the NRC stalf visited
& number of colleges and universities to
learn more about their educational
activities and the benefits of non-power
reactors and the use of nuclear materials
in education programs. The Commission
concluded that the new annual fees
($62.100 for each research reactor
license; lesser amounts for each
materials license) would leopardize the
educational and related research
benefits provided by a number of
colleges and universities.

As a result of the new and more
detailed information and argumants
developed in the petition ..
reconsideration and in the other sources
described above, and afier careful
reflection, the Commission now is
inclined to retum to its previous
practios of exempting nonprofit
educational institutions from annual
fees. The Commission therefore grants
the petition for reconsiderstion of the
FY 1093 final rule and now proposes to
exempt ponprofit educational
institutions from annual fees. The
Commission does not intend 1o create
any other generic exemption categories
in this rulemaking.

The Commission does not propose
lightlﬁuthis further shift in a policy that
bas already gone h a major
change in a short time. Commission
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was sharply divided from the outset on
the wisdom of eliminating the generic .
educational exemption. New -
information and fresh thinking have
persuaded the entire Commission that
restoration of the exemption refiects a
sound policy cheice that evoids placing
in wopardy valuable educational
resources that are indispenssble to the
nuclear industry, to numerous other
educational activities, to the NRC itself
and to the public at large

The Commiss..n solicits public
comment on its proposed rule that
would restore the exemption Comments
on other annua’ fee issues will not be
entertained in connectior with this

roposed rule The Commission already

83 received some information on the
“externalized benefits” of non-power
reactors and the use of licensed nuclear
matenals in various educational
activities and related research at
colleges and univer ities However, the
Commission is inte ested in more data
on he benefits of n n-power reactors
and he use of licensed nuclear
maleriaks in education in its broadest
sens in the expectation that more data
may » ell substantiate the argument in
the pei.tion for reconsideration that
non-power reactors and the use of
licensed nuclear materials in
educational activities are prime
examples of activities that provide
“externalized benefits” warranting
public support

The Commission expects commenters
to address the “externalized benefits”
question by providing data on (but not
himited 10) the size and subject areas of
classes using hicensed material in
studies or research, the number of
faculty and students using licensed
material in their studies or research, the
typ2 and availability of work for
graduates of nuclear programs and other
programs in which Licensed nuclear
materials are used and the relation
between education and research in
institutions of higher learming The
Commission has particular interest in
comments on the extent to which the
benefits of nuclear education and other
programs using licensed nuclear
matenals (not simply education in
general) are “externalized and would
not be produced by marke! furces. The
Commission would appreciate detailed
information on the many non-nuclear
fields of study that use licensed nuclear
material in the course of educating their
students The Commission bas received
some information in letters sddressing
the fee policy study required by the
Energy Policy Act of 1992 described
above, bul more date is needed for the
Commission's deliberations

This notice, of course, does net
represent a final Commission decision
10 reinstste the educationa) exemption,
but simply the Commission's proposed
resolution of the question based on its
current best information and best
thinking. But, with the Commission
proposing to restore 8 genaric
exemption, it is not necessary for
formerly exempted educational
licensees to apply for individual public
interest exemptions. Therefore, the
Commission requests nonprofit
educationasl licensees not to seak such
exemptions st this time. If after
reconsideration, the Commission
decides that it cannot justify a generic
exemption it will provide educational
licensees ample time to seek individua!
exemptions. The Commission will hold
in abeyance all individual sxemption
requests it already has received zom
educationsl licensees.

The issue of refunds 1o nonprofit
educational licensees who may have
paid the FY 1993 annual fee will be
addressed, if applicable, in the final
rule Nonprofit aducational licensees
who have requested lermination,
downgrade, possession-only or
combined Licenses to avoid the FY 1693
annual fee will be advised accordingly
what sction, if any, is needed if they
choose to rescind those applications as
8 result of this proposed rulemaking

There is one final point warranting
clarification. The FY 1993 final rule
eliminating the educational exemption
indicated that, because of the remand
from the court of appeals, the
Commission would i1ssue new fee
schedules retracting the exemption for
FY 1991-92 and offer appropriate
refunds. The Commission now proposes
not to issue revised fee schedules
refllecting retraction of the educational
exemption because of its inclination to
resiore the exemption. Commenters, if
they choose, may sddress this point.

As the final rule made clear (58 FR
38669), the Commission did not intend
retroactively to charge fees to nonprofit
educational institutions for FYs 1991«
92. but did intend to make refunde to
those licensees (power reactors) that
made up the shortfall in 100 percent fee
recovery created by the educstional
exemption. Should the Commission
resiore the exemption, however, no new
fee schedule for FYs 1991-92 will be
necessary and no refunds will be made.
On the other hand, because of the
timing of this reconsideration
proceeding and if the Commission
reinstates Lhe educational exemption, no
licensee will be assessed additional fees
to make up any shortfall created for FY
1993 For future fiscal years, howaver,
the Commission will recover from other

licensess the shortfall resulting from the
educa .| exemplion, pursuant to its
curreni . - ulory mandate (o recover 100
percent of its budget.

1. Section-by-Section Analysis
Section 171.11 Exemptions

Paragraph (a) of this section is
amended by adding nonprofit
educational institutions, as defined in
§171.5, 10 the list of those entities
axempted from annual fees by the
Commssion. A discussion of this
change in fee policy is found in Section

1 of this proposed rule.

M1, Environmental Impact: Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categoncal exclusion 10
CFR $1.22(c)1). Therefore, neither an
environmental assessment nor an
environmental impact statement has
been prepared for the proposed
regulation.

IV. Paperwork Reduction Act
Statement

This proposed rule contains no
information collection requirements
and, therefore, is not subject 1o the
requirements of the Paperwork
Reduction Act of 1880 (44 U.S C 3501
ol seq ).

V. Regulatory Analysis

With respect to 10 CFR part 171, on
November 5, 1990, the Congress passed
Pub. L. 101-508, the Omnibus Budge!
Reconcilistion Act of 1990 (OBRA-90)
For FYs 1991 through 1995, OBRA-60
requires that approximately 100 percen!
of the NRC budget authority be
recovered uu-ou?h the assessment of
fees. To sccomplish this statutory
requiremnent, on July 20, 1993 (58 FR
38666), the NRC, in sccordance with
§171.13, published in the Federal
Register the final amount of the FY 1993
annual fees for operating reactor
licensees, fuel cycle licensees, materials
licensees and holders of Certificates of
Compliance, registrations of sealed
source and devices and QA program
approvals, and Government agencies
OBRA-90 and the Conference
S‘ommmn Report specifically state

at—

(1) The annual fees be based on the
Commission's FY 1993 budget of $540 0
million less the amounts collected from
part 170 fees.and the fund: directly
appropriated rrom the NWF 1o cover the
NRC's high level waste program;

(2) The annual fees shall, to the
maximum extent practicable, have a
reasonable relationship to the cost of
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alory services provided by the : List of Sebjects in 30 CFR Pert 171 104 c of the Atomic Energy Act of 1984
C?ummun: and Annual Byproduct atarial, (42 US.C. 2134(c)) for operation at
(3) The annual fees be assessad to . Fiolders of oa Bcates, registrations, and t::u:ldpomlmloflo e o

those licensees that the Commission. in
i3 discretion. detarmines can fairly,
equitably. and practicably cantribute to
their paymrat.

Therefore, when developing the
annua! fees for operating power reactors
the NRC continued to consider the
various reactor vendors, the types of
containment, and the location of the
Operating power reactors. The annual
fees for fuel cycle licensees. materials
licensees, and holders of certificates.
registrations and approvals and for
licenses issued to Government apencies
take into account the type of facility or
approval and the classes of Lthe
licen soes.

10 CFR pant 171, which established
annual fees for oparsting powar mactors
effective October 20, 1686 (51 FR 33224
September 18, 1986), was challenged
and upheld in its entirety in Flando
Power and Light Company v. United
States, 846 F.2d 765 (D C. Cir 1988,
cert denied, 490 U'S 1045 (1989)

10 CFR part 171, which established
fees based oo the FY 1689 budget, were
also legally challenged As s resul( of
the Supreme Count decision in Skinner
v. Mid-American Pipeline Co., 109 §. Ci
1726 (1989), and the denial of certiorar
in Flonda Power and Light, all of the
lawsuits were withdrawn

The NRC's FY 1991 annual fee rule
was largely upheld recent!y by the D.C.
Circuit Court of Appeals in Allied
Signal v. NRC

V1. Regulatory Flexibility Analysis

As required by the Reguiatory
Flexibility Act, 5 U.S C. 605(b) the
Commission certifies that this proposed
rule, if adopted. will not have a
significant economic impact on s
substantial number of small entities
The proposed rule affects about 110
operaiing power reactors which are not
considered to be small entities

VII Backfit Analysis

The NRC bas determined tha! the
backfit rule, 10 CFR 50.109. does not
8pply to this proposed rule and that o
backfit analysis is not required for this
proposed rule. The backfit analysis is
not required because these amendments
do not require the modification of or
additions 1o systems, structures,
components, or design of a facility or
the crzi spproval or manufactunng
license for a facility or the procedures
Or organization required 1o design,
construct or operate a facility,

Approvals, intergovernmantal relations,
Non-paymant tes, Nuclear

materials, N power and
reactors, Source material, gph:.d
nuclear matarial.

For the reasans set out in the
preamble and under the suthority of the
Atomic Energy Act of 1854, as amended,
lndds U.ih(.;'zu.lboNRCh i
to ado llowing am
10 Cnf' part 171,

PART 171ANNUAL FEES FOR
REACTOR OPERATING LICENSES,
AND FUEL CYCLE LICENSES AND
MATERIALS LICENSES, INCLUDING
HOLDERS OF CERTIFICATES OF
COMPLIANCE, REGISTRATIONS, AND
QUALINY ASSURANCE PROGRAM
APPROVALS AND GOVERNMENT
AGENCIES LICENSED BY THE NRC

1. The authority citation for Part 171
is revised to read as follows:

Authority: Sec. 7601, Pub L 99-272. 100
Stat 146 as amended by sec. 5601, Pub. L
100-203, 101 Stat. 1330, as amended by Sec
3201, Pub L 101-229. 103 Stat. 2108 as
amended by sec 6101, Pub L 101508, 104
Stat 1388, (42 U.S.C 2213) sec. 301, Pub L.
02-314 86 Stat 222 (42U 8 C 2201 (w)) sec.
201, 88 Stat. 1242 as amended (42 U.S.\,
S841). sec. 2900, Pub. L 102-486, 106 Scat.
3125 (42 USC 2214 note).

2.In §171.11, paragraph (a) is revised
to read as follows:

§171.11  Exemptiona

(a) An annual fee is not required for:

(1) A construction permit or license
applind for by, or issued 1o, a nanprofit
educational institution for e production
or utilization facility, other than a
power reactar, ar for the ion and
use of byproduct material, source
material, or special nuclear matarial
This exemption does not |ps)ly to those
byproduct, source, or special nuclear
material licenses which suthorize.

(1) Human use;

(i) Remunersted sarvices to other
persons:

(iii) Distribution of byproduct
material, source material, or special
nuclear material or products containing
byproduct material, source materia). or
special nuclear material; or

(iv) Activities parformed under s
Government contract,

(2) Federally owned resmarch reactors
used primarily for educational training
and academic research purpasss. For
purposes of this exemption, the term
research reactor means a nuclear reactor
that—

(1) Is licensed by the Nuclear
Regulatory Commission under section

s to

(i) If s0 licensed for operation at a
thermal power level of more than 1
megawatt, does not contain-—

(A) A circulating loop through the
core in which the licensee conducts fuel

riments;
oxg) A liquid fuel loading: or
(C) An experimental facility in the
core in excess of 16 square inches in
Cross-saction.
Dated at Rockville, MD. this 23d day of
Septernber 1993

For the Nuclear Regulatory Commission.
Sarave! |, Chilk,
Secretary of the Commissian

Appendix Te Proposed Rule— sition of
Reconsideration of Final Rule

1 Introduction

The Nuclear Regulatory Commission
("NRC" or “Commission”) has long
exemptad nonprofit educstiona! institutions
Eom paying ancual fees ! Althozgh the
Commission traditionally justified this
exemption on the grounds that colldges and
universities could not readily pass the cost of
the fees oo to students through tuition and
other m?c @ recent federal court decision
questionsed this retionale.? The court
wnlained, bowever, that the externalized
ber +fits of education potentially suppartsd
such an exemption »

Although the Commission at Airst defended
Its sducational exemption in o rulemaking
procseding pmmpt«rby the court's decision.
it abandoned the exemption in the fina)
version of its annual fee rule.¢ Petitionars
contend that in s doing the Commission
erred and respectfully request that the
Commission recoasider its ruling and
reinstate the exemption for nonprofit
educational licensens.

0. The Allied-Signal Court Clearly Invited the
Commussion To Gront an Exemption to
Educational Institutions

Alth the decision ko Allied-Signal,
Inc v 1.5 Nuclear Regulatory Comm'n, 988
F2d 148 (D.C Cir 1997), cothpelled the
Commission to reconsider its exemplion of
nonprofit educational facilities, the court
suggested a vaiid resson for exempting

———

' Swe 10 CFR 171.11(a) (1993)

! See Allied Signal b v U3 Nucleor
Regulatory Comm . w8a ¥ 24 148 (DC Cir 1993)
discusesd 1o section [l infre

rid st 13 saction Il infra.

SFY 109) and 1992 Final Ryle Implemanting the
U S Court of Appaals Decision and Revision of bew
Schedules 100% Fee Recovery, \
188666 1886809 (N uc s Ragulatory Conm'n, July
20.1983) ("Final Rule™)

* Patitioner Cornel! Univarsity has submined
similar comments Supporting the sxemption in
rwponsa to the Commission's fse policy review Sew
Latter from N Scon to Secretary and
Commm)iom in response 1o RIN 3150-AEs4 Duly
16, 1993
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sducational rescior licansses fror sreunl
fors. The court merely ssked the NRC w0
marshal s mbanale bused on “externalized
bevafits” of sdocation “thet cannot be
captured in faition or other marke! prices *
Id % 151 Indeed, the Allwed-Signal count
wxplaioed that “thers w o beast 2 snous
pomaibility” that the Comumissicn can
“pubstantiate” such an examption. ki

in 113 Final Rule. bowever, the Commission
“mismed a0 ofbortunity to consider mmiousty
the clastic ‘externalired benefin’ argument™

possd by the court ¢ While Petitior

lieve that the Commission should have
decided to comtinue the axamplion sl wewe
and should barve based its decsion oo the
court ¢ discussion and on the many bey
conmEnts supporting the exemption,
seek 10 this petithon o provide the
Comumission with additional infarmation
sbou! the consideratile externalized benefils
of nucloas reectar programs st poaprofit
sducationa! iastitutions

I Nuclvar Reactors at Nunpmcl
Educotional strtutions Significe 1t

Banefits to the Comumercial Nucleur Indw ry
and the Ceneral Pubix

Universities, inchuding the Petitiours,
traio scientivts aad engineers who enter Lhe
commertial puciear Industry and government
PegUIIONY agencles yuch as the NRC ttsel!
[hstinguishad taculty. maoy of whom have
worked 1o the field since iu infancy, instruct
the students o basic ressarch and new
wchnologies. Without study at educational
resctors these students would leck the
knowiedge and sk il necessary to adequately
<aintun the efficiency and safety dﬂn
Buc hear ind uetry

Nuclear engineering programs. which can
thrive ouly by inchuding bands-on lsboratory
study at @ working rmactor, assist the
corumerc ial ouclear industry direct!y through
pure and applisd science Cornall
rescarchers for example have analyend the
beliavior of reactors under severs accident
conditions Universities contribute to the
power resctor industry by developing
oncepts for better cooling systems,
moceraters, and other compooents of powar
reaCion rystams

Ubiversity meearchers also use reactors o
develop new Tphutmm of nuclear
technology in Belde as varied as medicine,
#rology archesology foodd science and
textiies These new research findings in turp
provide uppartunities kor profitable
cammercial ventures

By operating nuclear reactors, educstional
wsuruhons esnst industry and government
i other troportant wavs They provide a
source of respacted, (nformed, and
independent opinion on the benefits and
burdens of buclear technology for & society
®idressing its unplications. Students and
members of the publiz who wour the
sducational resctor tacilities gaio Lnsight into
the varted uses of ouclear techoology and
fame to appreciats the contribution of
:uclw industrres to the quality of thetr
ves

The Commismion itself has ACE00w bed god
15 conticwed belief that “sducstional
B

* Dt faring Views of Cammissionan Remich and
DePlangon. Final Ruie, 80 FX of 30878

rewearch e mportnt banefit to the
Buclear

Proviches
industry and the « wod
tbouldwhdm:.xahv‘:“vi:’-

DuChear sducation sector also s Lnportant es
& souree of taleat and ideas for the NRC itsslf
od for the whole " the

Comm ission avowed in the course of its
rulemaking . id The wide arrwy of
extarnalized benefits genarated by nuchesr
reactor programs ot nunprofit sducstions!
lastitnutions is thus apparent from the
Commission's statements and fr . many
comments submitted in suppor ~
contasted exem ption ¢

IV Economix Theory Supports the  .uaprofi
Educational Exemption

The Commimion's loog sanding
e puon for ponprofit educationa) facilities
1 wholly consistent with “externalized
benefits” sconomic theary. As
Commissioners Remick and DeP
explained io their opinion, “sducstion, |ike
national defense, (and| the sdministration of
des and
indispensable benefits o the whole sochety,
0Ot fust to purchasers.” Final Rule, 58 FR &t
38675 Indeed. the “exceptionally large"
beneflts of nuclear reactar programa st
universities are recounted 1o section [ above
and Lo the many commants submitted 1o the
Commission during its rulersaking process.*

Prom ground-breaking discovers to vital
core dats, univarsity nuclear research is
openly &ublubod and freely debated o
ensure the highmst scademic standerds and
widest yvailability Such “iplure knowledge
W the archetypal ‘public ]
produced, #t can be distributed widsly st no
locremental cost Letter from Alfred £ Kahn
to Shirkey K Egan (July 18, 1993) (" Kaks
Letier’) at 3. As Commissioners Remick and
DePlanque reasoned. the tree market may fall
“to supply the necsssary amount of
sducstion” and other public goods because
the “buyers” ar students lack information
sufficient o wet the “right prica” or are
unable to t.b.;rpr\a Final Rule, 38 FR
ol 38678 inefficiency of charging for
SCIP88 L0 DODPrOpristary ressarch an
sducation thus su wha! noted
aconomist Alfred Kabn calls “the strong and
universally recognized case for e
financing of pure ressarch.” Kaho Lettar #t 1,

Kabn explaios that it would be “futile for
universities Lo try to recover the cost by
charging potential users™ for research and
education. as well as “socially and

LA B

"FY 1991 and 1992 Proposed Rule bmp heroewt
the US CmndAmMnnndemz
Fee Schadules 100% Fes Recovery. FY 1993, 88 FR
21862 21884 (Nuclear Regulaiary Comem ',
23, 1993) ("Proposed Rule”) (ciuations L

* Sev 0/so dmcriptiona of Petitioners’ nuckesr
reacior programs attached s Exbibit B

Y Becsom the Allied Sgnal court gave no
wplanaton of whai benchmark external lsed
beoefits ahould be mensured by, 1t i unclear what
the court mean! by “exceptionally large * Allsd-
Sigral 988 P 2d at 131 Purtbermors. it ks
practically Imposaible 1o quantify the contribetions
tha! university nocles science end v g
Programs meks 1o coenmercial nsers of bechesr
sowrgy This petition. together with the many
comumants submmited by sducaiional licenseas. dose
bovnﬂ: Hlustrate the exient and variety of such
bane:

sconomically undesirable for them to do so *
id lostead, be reavors, “a fist cherge o0
business beneficiaries is superior to a specific
charge by the University for particular pieces
of knowledge.“ Jd. The Comm iasion's
relatively small costs associated with
ticensing sducational resciors may sasily be
recovered from those licensees who benefit
tmmensurably from the activites of the
distinguishad weaching and ressarch
community st our nation's universities, and
" ose who, in the Commission's discretion,

o fairly, equitably, aod prectically meke

«<h payments.

v. The Proposed Annual Fees Threaten
Ssarious Inpury so University Nuciear
Programe

Not ouly is 1 scomomically inefficient to
brvy annual Tees on university research
reactors, it also places an undue Rpancial
burden on nuclear science sducation and
threatens to chill auclear research vital w
industry and the genaral public aliks ' The
situation st Comell b (Lustrstive of thees
potential problems.)) Cornell uses rwo
reactors for teachlng and resesrch. The larger,
# 500-kilowatt TRIGA, is used most
frequently. A staff of four—two enginesrs and
two lad technicians—maintaing the resctors.
The anoual operating budget runs
spproximately $230,000 11 The
NRC anoual fee for Carnell's reactors—
$124,200--4bus repressnts over half of the
sutire reactor budget. 1

Indeed, the feders) government s the sole
source of grant monies supporting Cornall's
nucleas science and engicesring progrems.
and federa] research dollars comprise Deurly
half of the nuciear science and Fogineering
dopartment's ennus) research budget The
Department of Energy not ouly contributes
substantial grant monies but also donstes sll
of the fuel for the reactors. Cornell nuclesr

¥ The Cornmlasion has aleo ruggested thal it mary
in the fture imposs licenae and inspection fees,
svablished under of the In
Offices Appropriation Act "MOAA™). on nsonprofi|
sducational losososs. Sov Final Ruls, 30 FR ot
38868, 10 CFR 170.11(a)4) (1983) (axampting
ponprofit educational institutions from HOAA fees)
luunth-lﬁmwm the cosl of |nepect; ny

culas reactor Nigw, thair rtm lmpect on

ar"mll and other aniversitios o diflicult 1o
sstimate. The sconamic and public policy
rutionales (or exempting colleges and un vers)ties
froto NRC annual fees apply with squal fores (o
M0AA foss. bowever

11 Sew Nucieas Resctor Budgets, Use, and Fedara)
Funding st Petiioner Lastiteuons sttached s
Bahibit A

13 The reectors ere used primarily by three
nuChar scionce and engiosering (aculty and
approximataly rwelve uale students per year
with additional limited use Dy as many as ten
faculty and (ifesn graduste students rom febds
such as geology. chemistry, mxtibes. snd
wehasology. Undergraduate teaching and
demonstraton, pudlic iouh, and \ncidantal wets
scconni for abou! § quarier of the reacior's tols) use.

"'A 1991 smudy chaired by Dr Marces M. Vot
budthad'hl’uhnlrymthu
opersiing, 18 incurred annual costs below $68.000
Letier from Marcus H Voub and Edward M Kievans
nsﬂu;oluuury 110w 2
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researchers receive grants from \he Natieaal V1 The Bducationa! Exemption Reflects * Manhettas College.~ - . =~ .- -
Science Foundation ss wellv+ . . MMN&,MW# CF O Wale Matyetik, | 0
o eaeion sbandoca the - SupportforSducotm . . Asmistant Provost. Monhottan Collage. 4513 -
sducational exemption. Comall will be GGhven the signii.cant benefis realismd by *  Monattan Codlege Phwy., Brons, Ny 1047, -
w”""wmig:‘“"’ the nuciear industry from usiversicy research or ; T
cover the NRC g
-nunn‘:.hdmuh budgetary goals of the 4 education, 'nyoddmomlh.i-md Massachusetts lastitute of Techaokogy
Omaibus Reconcilistion Act. Public Law Na. “m‘&!““"“:“""'"“, George H. Dummser,
101608 104 Stat 1388 (1990), the m‘: toam” rden ) D‘.m,mmofsmw.
Commission's actior will meraly shift bargaio, have b Iy “MMMN.OITM.”

monies fom one keders! pocket to another
A1 a fadera) court has logically noted. ik

t¢ self wvident that « transfer of funds from
One agency to ancther falls 10 increase federal
revenus ” Flondo Power & Light Co v
United States. 846 F.2d 765, 771 (D C. Clr
1968)

I Cornell sttempied 10 recoup the NRC fees
through geners| tuition increases rather than
through graots. all students, many of whom
receive extensive financial aid from the
twormum and private funds. would be

reed to subsidize & relatively small
departrnent ot the university Alternatively, s
maor incroase 1o laborstory fees im on
nuclear scwnce and engineering ents
alone would place the utterly
beyond their financial resch Cost increases
of such magnitude would make any
Institution s nuclear program & prime target
for elumination

Since the Commission's Final Rule seeks to
collect ennual charges for fiscal year 1993 it
8150 threatens to disrupt university budgets,
which have almady aliocated scarce
resources for this year Because of the
significant lag time required for spproval of
g7an! proposals. it may take as long as two
years for universities to learn whether
monies necessary 1o cover the major expense
Of NRC foes will even be available This
financial stress comes a3 & shock o the
educational community in the wake of the
Commission's vigorous argument supporting
the exemption in its Proposed Rule 13

Although the Commission proposes to
elieviate the financial burden on colieges and
univeryities by considening individual
requests for exemption from annual fees and
for installment payments these suggestions
provide small consolation. Instalimen:
payment plans @il to address the real
problem confronting universities—how to
pay for such annual fees at all Furthermors
any afternpt by the Commission to examine
numerous individual exemption requests
could consuroe more NRC adroinistrative
resources than s blanket educational
exemption. The sheer number of universities
joining io thus petition underscores this
oncern.

'+ Grant froen the Alomic Enargy Commusion
and (be National Sciena: Foundation firsl anabisd
Cornell 10 obtain 1ts two reaciors. See David D
Clark. The Nucken: Frontn = Cornel! s Progrom of
Bosic and Applied Research, L. ~el| Engg Q
Spring 1992, m 3

't S Final Rule 38 FR a1 18678 Py sposed Rule
38 FR ot 21884 (“The Commisaion prog ~ses 1o
continue to exemp! these (nonprofl ad ucational)
licensmes from hees for FYs 1991, 199, and 1992
uhhuhnnvmmmow' * " (and)
Conlinues 1o beliewe that ‘educalional research
provides an important benefit 1o the nuclesr
industry end 1he public o1 large and should not be
duscouraged ' ) (cuations omited )

poveer
been the only NRC licensees asked 1o sbeorh
the cost of supporting educational reactors.
The $7.1 milloo in fiseal yoar 1993 costs
essociated with Lownsi
educational resctors, U’Mdd oqually
among the 109 commercial powsr reactors
Dow in operstion, amounts to only $65,000
per commercial reactor and adds & mere 2%
to the proposed fre for commercial
reactors. See Rule, 58 FX &t 21874,
The costs borne by powsr resctor licensens
could. in the Commission's discretion. be
decraased somewhat by spreading them
equitably among sll commercial [icensees.

That federa] sources already su

extensive nyclear ressarch and sducation st
both private and public institutions speaks to
the national importance of this discipline
The Commission's traditional exemption for
ponprofit educational facilities reflects o
history of federa/ support for higher
education refiected in universities’ nonprofit
tax status and exemplified by the Moerill Ac,
which first established land grant colleges
such as many of the Petitioners. The efforts
of Congress and the NRC to reduce the
federal budget deficit are praiseworthy, but
only if this effort en growth by
strengthening the nation's long-standing
supenonty io science and technology. lo the
Jong term. the loss of the Commission s
sducational exemption will hinder the
advancement of suclear science, the nucieer
industry, the NRC itself, and the national
Interest
VIl Conclusion

For the foregoing reasons. Petitioners
request that the Commission reconsider its
Final Rile and reinstate its annual fee
exemption for nonprofit educational
institutions

Respectiully submitied,
By
Cornell Univeraity
Shirley K. Egan,
Associate Counsel, Cornel! University, $00
Doy Holl. thoco, NY 148532801
By:
Counse! for Cornel University,
Joseph C. Bell. Melissa R jones.
Hogan & Hartson, 855 Thinteenth Street, NW..
Washington, DC 20004--1109
By
Kansas State University,
Jennifer Kassebawm,
Assistant University Attorney. Kansos State
University, 111 Anerson Hall, Manhattan, KS
BE506-0118

By

Massochusetts Avenve, room 110,
Cambndge, MA 02139,

By
North Caroling State University,
Dr. Larry Monteith,

Chancellor, North Caroling State University,
A Holladay Hall, Box 7001, Raleigh, NC
27695-7001

By
Raed College,
Steven Koblik,
President. Reed Coliege. 3203 Southeast
Woodstock Bivd., Portiand, OR 97202
By
Um:wmy of Rhode lsland,
Lowis | Ssccoecio,
Assistont Legal Counsel, Carfotti
Administretion Bldg., Office of the General
Counsel. University of Rhode Island,
Kingsion, Rl 02881

By
The Board of Trusiees of The University of
Ilinous,
Donald .\ Menas,
Associate University “ounse!, University of
{llinos. Suite 258, Hen ¥ Administration
Bldg . 506 South Wright Street, Urbana. iw
81801 ot

By
The Curators of the University of Missouri,

-Bhillip J. Hoskins,

Counsel. University of Missours System, 227
University Hall, Columbia, MO 6521 1

By
UmZomry of New Mexico,
Charies N. Estes, Jr.,
University Counsel, University of New
:h"n;;v 150 Scholes Hall, Albuquerque, NM

B
T'ho’U;:vmuy of T xas System,
Robert Giddings, ‘

Attorney. The University of Texas System,
201 West Seventh Street, Austin, TX 78701
By
University of Utah,
Williams T. Evans,

Educational Division Chief. Utah Attornsy
General's Office. Beneficial Life Tower, 11th
F1. 36 South State Street, Salt Lake City,
UTes4q111.

Service may be made upon:
Joseph C. Bell, Molisss R. Jooes,
Hogan & Hartson, 555 Thirtsenth Steet, AW,
Washington, DC 1109, Counsel for
Corneli University.

Dated. July 3, 1993
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Eakibe
July 1%
Ma S0 igan
Assacwate | nomryity Counsed. $00 Doy Hall,
Cormei| Usiversity, thaco, NY 1485)
Dear M Egae Your draft of 3 possible
subem 3,00 0 Bhe NRC caplures most of the
argumen! that | and, | mm sare, Use Clrcunt
Court bad 1o wand -
Thare s cse obwervetion you make,
however, that Ith ak can usefully be
expanded and it (1 an arguroent that anyooe
farnuliar with the literature on externalities
would quickly lrpnr.uu R has do with the
social benefits of the noo-propretary
research to which you allude, and of the
associated practice of not ¢ ing poasible
users kv scomss 1o Lhe know Lhat 0

produces.

Pure knowbsdge i the archotypal “public
pood " w0 scomomic tertis, Lhe essaniial
charsctenstic of which s thal, once

produced ¥ cea be mede svalleble more med
more widely ot s (scrementsl cost. T
means that it w meficrent 1o ¢! arge people
for scoess to U

That fact. taken together with the difficuity
of the producer of pure - owledge
appropriating the benefits of nt in cherges o

ential users—tmomse those M:’:o

rgely unpredictable —4ogether make
manﬁzwiy recogn (oed case for

bl financing of pure research. The

oivers)*y's policy, which you do corre tly
emphasize of conducting ressarch on = -
propristary besis ! you « warty
imply but do not, | think, stress P
sociall highly desirable. and it would be
both Rutile for universities to try 10 recower
the cost by charging potential users and
socially and scomomically indesirable for
them to do so.

This does nat answer the question of who
should pay the charges (o question. on thia

| bave nothing o add to your,  went,
axcept tu po  oul that recovery m the form
of e Nat che. -~ on business benehcmnes is
suparior o « «pecific charge by the
University for part:cula: ieces of
know ledge
| urge you to consider expan og the

t alightly siong these linus, mminly
because | Lhiok | can assure you that anyooe
who raises Lhe possible considerstion of
externalites will be receptive 1o such an
expansion W enbrecs the concapt of public

goods.

I've taken the liberty of correcting » lew
minor errors oo Lhe draf you sen! me and
raising ooe or two minor specific questions

Plerse call on me if you think | can be of
any sdditional essistance.

With best rewards,

Sincerely,
Alfred Kahn

Ancuml nackr | 0T NO. pOrsons USNQ reactor Percentage of dept. budget
o | ) (Gouars) gecuales) cor)

CERE LI s s st i o o i ' 240,000 124 200 | 3F/1 00 L =2

RAPBEE DU U o oiosmcrmcimsons s o sismisanrsisiorosinamit 134 482 62,100 | 4F/) . 87

VT P P o R — 15,000 62,100 | WF20G0 Not A vadabie *
T, RN —— 11,270,000 62,100 | 35F /860G 83

N Carmira Sate 0w o 435 000 82,100 | 6FS0GETY 25
Ly — 60.00C 62,100 | BFOG/13Y .

(17N = T S R —— 200,000 124 200 | 4FN 4G 75

Uy MissaumPRolle ¢ .. oo —_— 108 380 82,100 | 8F/12G/3800 Not Avelabie
Uiy “iow MIEDIOO ... omem e S 27,000 62,100 | &F 20250 89

TR & (O — 533,769 62,100 | 22FN2G 8.

Uiy TORaB AN o e i s 267 183 82100 | 4F/11G 100.

Ue Uah . - Sy £0.000 82,100 | 8F/18G/7TU 48

'Cmmm‘hﬁ@mmmm

1k operates & A elcn of $650 000

S Cormra v wrd BiQues tor e two reaciors al iinos-Urbana.

‘Data vom the Fofla camous reactar ondy
S Tot 190 teceral grards lor e Depastment

Exhibei B
Nuclear Remctor Programas st Petitioner
Instituuons

Cormell Ureveryity

In ita 30 yemrs of operatic . the Cornell
TRIGA has been used extensively 1o
undergraduae and graduete courses and
research by son speciali4't in one propect
neutron indwced a wraphy iy used to
map ‘me laahion of « = ed pigments to
YeAl UTages i Lhe sucoessive lavers
painted by artists as @ painting evolves from
preliminary sketch to final version This non
deructive wehnigue allow s the art histonan
to infer the wtist ¢ develop oy intentions In
asother, neutron radiography 8 used to stud)
the distribution of water between soils and
the roots of Iming plants Neutron activation
Ayt is wide!y used in archaeology to
character s elemental compositions of
wticles such as pottery shards and obsidian
and metallc artifacts Sufficrent diflerences
in elemental com posihon among clay sourtes
distinguish kaca! wares from imported ooes
The affectiwaess of detergents has been

equabed $40 000,

studiad by determining residues of labeled
oils on treated specimens. Nuclsar methods
of charscierization for trecs clements have
been & key 10 resolving many materials
quality issued for silicon semiconductor
device fabrication

Cornell has the only ¢.id neutron beam
program At 8 university reactor in the Uniled
States

Additiona! nuclear methods that will
shortly come in'o use ot Cornell include
promp! gamme ray peutron sctivation
analysis and neutron depth profiling based
O MONOLNErReLIC CORVETSIOn ¢hectrons
produced by neutron resctions as well as the
familar method based oo slpha particle or
proton production.

Konsas State Unrversity

The program at Kensas State s valuable o
institutions withou! research and tesching
reactors. The school's resctor, under the
Department of Enargy P sactor Sharing
program, is used by 12 <ifTeren! institutions,
including Stanford, Louisians State, the
University of Southern California, and the

National Transportation Safety Board. Within
the University, the reector is used mostly by
chemistry students, followed by nuclear
enginearing students Reseerch 1s conducted
in & wide range of Belds including geology.
biology. animal sciences, textiles, and grain
clonces.

Manhation College
The college's tenchir and research reactor
Prograim is private and pcunanly
undergraduata It ia vary small but
economically run, As tbe only teeching and
arch reactor in the metropolitan New
« area aveilable o aducational
rutions, it provides & significant resource
for the srea. Throe to four ares institutions of
bigher learning regularly use it for teaching
and research. Colleges such ss New York
Maritime College would otherwise bave 0o
sccess to such » facility. Lo sddition,
hundreds of area high school and mid
school students snjoy tours and 2
demonsirstions st the resctor ssch yoar as
part of their science curriculum. The school
district lo which the college is located bas
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the bighest propartion of minority students
of any community schoo! district 1n New
York City, and wmong the highest ia the
nation

Mossochusetts [nstityte of Technalogy

A research program is carvied on et
the Rasearch Canter [n Nuclear
Engineering there are studies in (1) Dose
Mumm“m which pressurized loops that
stimulats both PWR and BWR soviroamants
have been constructed and operated inthe
core of the reactar for the purpose of
identifying coolant chermstries that will
minimize corrosion (2) lrradiation- Assisied
Stress Corrosion Crocking to investigate the
formation and growth of cracks in resctor
structunal alioys. (3) testing the efficacy of in-
Core sensors. known as the SENSOR Prosct.
involving ln<ore sensors that detect changes
in electro-chernical potential (ECP) and the
effoct of water chemistry additives oo the
halting of creck growth and (4) Digital
Control o develop and experimentally verify
A genenc methodology for the closed-joop
digital control of neutronic power, core
ternperaturs. and other plant parametars In
over & decade of work, results have Locluded
demonstration of signa! validation, the
development of ¢ supervisory controller
using reactivity constraints. a rule based
controller. closed-form laws for the time-
opimal tramctory-traciing of reactor power
the oa-line reconfAguration of control laws
sutometed power ncreases from subcritical
and the use of various forms o feedbeck
Parallels between contro) otma!m for
reactors charcterieed by spatial dynamics
and cootrol of multi-modu!ar reactors bave
als0 bean studied

Spece Science also benefits from the
Research Conter with studies to determine
the feasibility of low temperytuse annealing
of rdintion-induced defects in elactronic
components such as will be used o &
spacecruf for interplanetary missions of
several yeurs duretion. and an upcoming
ftudy 1o 1ovestigate thermion ic energy
COOVErIOn 1o spacecrsfl reactors

Neutroo activation analysis and track eich
techniques are being used in Earth Scisnces
i te fundamontal questions sbout
the m metsorite composition. lave
charctenstics, and crack growth o granitic
rock to coatinenta) drift. Neutron sctivation
s also being used to study the movements
and trace the origins of atmospheric
poliutants

North Caroline Stots University

Since 1973 the university's reactor has
been used to support “Research Rescior
Training” for local utilities’ training of
licensed remctor operstors Newly available in
1990 are training programs for indi: \duals o
the industrial community. such as engineers,
supervisors and maintenance personnel, to
strengthen their undervtanding of how s
powe: reactor operstes Representative of the
ressarch uses of the univarsity's resctor are
the (1) Irrodiation of Reoctor Vesse! Steels
Promct for long term irrediation parformed in
specially designed buskets in the resctor, o
projct sesking s bettar understanding of
degradation of the physica! pertios of stewl
in the rmactor vessels ot nuclear power plants,

(2) Synergistic Effects on Carbon Lim iters
Project to axses syvargistic efiects of both
nsutron and o0 bombardmant to
carbon Lumiters (o fusion resctors be
providing tarm irvediation of carbon
samples. (3) Neutron Activation Analysis \n
many quantitative analysis needs 23
suviroamental monitoring, forensic and
Griminal work, certification of material
mry. rare-earth tagging for study of marine
a) disparsion snalysis of mercury in fish

tissue. analysis of fossil power t
resarvoirs for eslenium. and I.n:u‘:‘rul
tagging, and (4) Neutron Depth Profil

ing
Project consisting of charscterization studies
of borosilicate giass films oo silicon wefers

Need College

Reed College s the only sducational
nstitution in the United States to opsrate a
resctor without g uate or engin

Mthouf\‘::du the & e
partment, the reactor is used by six faculty
for classes in physics. naturs! science. and art
history. as well as chemistry. Undergreduste
and faculty research involves about §
students each year. however, in the last 2
g:rmu approximately 20 faculty membery
11 additions) colleges and universities
have used the reactor facility for classes or
research 1o the felds of biology. chamistry,
physica. environmental science, forensic
science and art history Each year as many as
20 bigh school students use the facility for
classes and resmarch A noo-credit, sernester
seminar series o0 “resctor, rediation and the
sovironment” i offersd to the public.
Between 30 and wrph attand it sech
ysa: two-thirds of thers oot affiliated with
Rewd College

University of lilinois-Urbana

The University of Itinois Nuclear Resctor
'ory 14 8 two-reactor facility, using the
Advanced TRIGA and LOPRA resctors
Neutron Activation Analysis. meterials
damage studies and nuclesr Laser
ressarch are the ressarch foci of the facility
io addition to it teaching goals.

University of Mizsour-Rolla

The primary uses of the reactor at the Rolle
cxmpus of the Univarsity of Missour! are
~ducation and training of graduate and
indergraduate studants and nuclear-related
research. The reactor is used mostly by
students from the fields of puclear
engineariog, chemistry, life science. and
physics. Lo addition. about $40 students and
lastructors from other institutions use the
reactor through the University Reactor
Sharing Program
University of New Maxico

Four research projects have been carvied
out using the AGN-201M reactor over the
past sever years One of the major ressarch
projects involves messurement of basic
physics etery it @ hztél therma)
system No other therma) {iry rystam has
the flexibility and low intrinsic source
strength required for this research. This
feature is unique to the university facilities.
An‘coadpfohmhnndlumg' reactivity
measurement technique that is being applied
to grologic smples 0 determine their
thermal neutrou cioss sections and relative

water content. This work has application (n
both the ol well core loggi ng \ndustry and
1o *he waste disposal area L & third project.
fulls of differen’ materials are sctivatad to
detarmine their responaes to therma)
beutrons and to analyss coatent, particularly
ﬂmmmnhmmﬂ&muyh
pressul A recent doctors! ressarch project
examined the role of huzry logic controllery
o nucieer reactor control The conclusion
vuumlunyk‘kmmlhappwwh
feasible and usetul whao applied to rod
positioning and timing.
University of Rhode Island

Rhode Lsland Nuclear Science Canter has
long history of conducting eoviroamental
rosearch. The University of Rhode lsland
Greduate School of Oceanography uses the
reactor to perform neutron sctivation analysis
Go environmental sampies collected from
locations all over the globe Important
rosearch discoveries (o acid rain, geology.
and eovironmental pollution have been
achieved over the years because of Lhe
avallability of the reactor. The URJ physics
department conducts extensive neutron
scattering experiments at the reactor and
usually has severa) post-doctors researchers
ot the facility on & full time basis. As the only
nuclear facility in the state, RINSC provides
# significant purnber of tours to students from
high schools and universities. The positive
uses of nucier technology (s environmental
and materials research can be observed on @
firet hand basis

University of Texas

Research currently under way st the
Nuciear Engineering Tesching Lab includes
the (1) Texas Cold Neutron Source Project for
the development of a neutron source with
b-mmomlwmupmpt
Samma activation and scattering. (2) Neutron
Depth Profiling Project for the messurement
of boroo and other (n.4) resctions to
determine depth coocantrations o various
materiale such s glass and silicon; (3)
Neutron Copture Therupy Project for
measurements of the dose to head phantoms
from the neutron activation of gadolivium,
(QJMWMMWMMMID
support of investigators, Including ir. 24iation
of biological Nuids. geological samples. and
others, and ($) Digital Reoctor Control Project
for U development of an artificia!
lntelligance software 100l to provide software
functional diversity

University of Utah

The program #! the University of Utab is
multidisciplinary in nature, allowing
researchers in a variety of Belds 10 “scover
the potential of reactor use. The resctor is
used rostly by nuclear engineers,
mechanical engineers, cheraica) engineers,
and slectronic enginesrs.
{FR Doc. 93-23836 Filed 9-28-03. 8 45 amn)
BLLNG CODE 7900410
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(7590-01=P)
NUCLEAR REGULATORY COMMISSION
10 CFR Part 171
RIN 3150-AE83
Restoration of the Generic Exemption From

Annual Fees four Nonprofit Fducational Institutions

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: On September 3, 1993 (58 FR 50859), the Nuclear
Regulatory Commission (“MNRC" or "Commission") published a
proposed rule granting a petition for rulemaking submitted by a
number of colleges and universities possessing NRC licenses. The
petition requested that the NRC reinstate the exemption from
annual fees previously given nonprofit educational licensees.

The proposed rule requested public comment solely on that issue.
The exemption had been elirinated in a final rule published in
the Paderal Register on Ju. 20, 1993. After careful
consideration, the Commission has decided *o reinstate the annual

fee ex  “vtion for nonprofit educational institutions.

EFFECTIVE DATE: (30 days after publication in the Federal

Register)
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FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

E Background.

II. Responses to comments.

III. Final action - changes included in final rule.
IV. Section-by-section analysis.

V. Environmental impact: categorical exclusion.
VI. Paperwork reduction act statement.

VII. Regulatory analysis.

VIII. Regulatory flexibility analysis.

IX. Backfit analysis.

I. Background

Soon after publishing its final rule establishing the NRC's
FY 1993 fee schedules (58 FR 38666; July 20, 1993), which
included for the first time annual fees for previously exempt
nonprofit educational institutions', the Commission received a
petition for reconsideration of that rule. The petition, filed

by a number of colleges and universities affected by the policy

'The NRC’s elimination of the exemption was prompted in part
by a court decision questioning the exemption’s lawfulness.
Allied-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).
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change, requested that the NRC reconsider its decision to charge
annual fees to such institutions. The petition asserted that the
externalized benefits and public good resulting from use of
university research reactors in various fields of education would
be lost if these fees were imposed upon college and university
licensees. (See Petition for Reconsideration of Final Rule (July
30, 1993) (appended to the Proposed Rule for the Restoration of
the Annual Fee Exemption to Nonprofit Educational Institutions,
58 FR 50859, September 29, 195£3.)) The petition pointad to
research in such fields as nuclear safety, medicine, archaeology,
food science and textiles, education of the public in nuclear
matters, and to various benefits of education.

The petition relied upon a letter from economist Alfred Kahn
to counsel for Cornell University, a petition signatory. The
Kahn letter referred to "pure knowledge," especially
nonproprietary university research made accessible to the public
free of charge, as "the archetypical ’‘public goo¢,’ in economic
terms, the essential characteristic of which is that, once
produced, it can be made available more and more widely at zero
economic cost."

While considering whether to grant the petition for
reconsideration, or in the alternative to grant some nonprofit
educational institutions individual "public interest" exemptions
from the new annual fees, the NRC sent staff members to a number
of colleges and universities to learn more about the use of

nuclear materjals in educational programs and the benefits that
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resulted from those materizls’ use. The Commission concluded, on
the basis of these visits and the arguments made in the petition
for reconsideration, that it should propose to retract the new
annual fees ($62,100 per research reactor license; lesser amounts
for each materials license). Accordingly, on September 29, 1993
(58 ¥R 50859), the Commission published in the Federal Register a
notice granting the petition and proposing to restore the annual
fee exemption for nonprofit educational institutions.

The Commission received over 200 comments on the proposed
rule, with the vast majority in favor of restoring the annual fee
exemption. (This number includes comments on the educational
exemption provided to the Commission in response to its
Cengressionally-mandated study of overall agency fee policy, see
58 FR 21116; April 14, 1993). After careful review of the
comments, and after studying the views of a professional
economist engaged to assist in analyzing the comments (see note 2
infra), the Commission has decided to make final its proposed
reinstatement of the exemption from annual fees for nonprofit
educational institutions.

As the Commission made clear in the proposed rule, it will
not charge other licensees retroactively for the monetary
shortfall produced by the Commission’s change in policy on the
educational exemption. Therefore, for FY 1993 no licensees will
be charged additional fees to compensate for the restored
exemption. In addition, because the educational exemption is

being restored for FYs 1991-92, there will be no refurnds to power
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reactor licensees who paid increased annual fees in those years
due to the exemption of nonprofit educational institutions (a

point also detailed in the proposed rule).

II. Responses to Comments

Alt ough the comment period espired on October 29, 1993, the
NRC reviewed all comments received prior to November 13, 1993.
The Commission received over 200 comments in response to the
proposed rule. Copies of all comment letters received are
available for inspection in the NRC Public Document Room ("PDR"),
2120 L Street, NW (Lower Level), Washington, D.C. 20555,

1. Comment. Most commenters were educational institutions,
who argued that their educational and resear-ch activities with
licensed nuclear materials will have to be severely curtailed or
halted altogether if the annual fee exemption is not restored.
They claimed that the annual fees would, in many cases, entirely
subsume the budget for operation of the research reactor or use
of nuclear material. Many commeénters also stated that there was
no possibility of obtaining more money for their operating
budgets, and that the inevitable result of annual fees would
therefore be an across-~the~board reduction in nuclear-related
studies.

Response. The Commission is aware of the effect annual fees
could have on nonprofit educational institutions, not only from

their comments but also from its own site visits. The Commission



believes that much of the work done by these institutions with

nuclear materials, in both nuclear and non-nuclear fields of
study, is extremely valuable and should not be impeded or halted
due to the new annual fees., Further, for reasons discussed
later, subsidies for such activities are both necessary and
desirable,.

2. Comment, A number of comments received from nonprofit
educational institutions stated that their work produced
externali red benefits to society, in the words used in the D.C.
Circuit’s Allied-Signal decision, "not captured in tuition or
other market prices." Among the benefits cited were research in
fields such as nuclear safety, neutron activation analysis,
neutron radiography, archaeology, art history and biology. Much
of this research, some commenters claimed, was basic research
done to advance science, not for profit or commercial use
(although such an outcome might occur). One commenter noted that
it does not accept research grants and contracts without making
them public, and publishes virtually all its findings. The
commenters asserted that this research, if halted due to new
fees, would not likely be duplicated or replaced by the private
sector.

Response. The Commission agrees with commenters that much
of the work done with nuclear materials in academia, if halted,
would simply not be continued in the private sector. 1In
particular, the Commission was impressed by the arguments made

regarding pasic research. The Commission believes that such
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research, done in the spirit of academic inquiry, is an integral
part of the programs run by educational institutions with NRC
licenses.

The Commission agrees with commenters’ arguments that
educational institutions’ commitment to basic research is largely
unique, as it is not driven by the need to develop commercial
uses. While there is undoubtedly much basic research performed
outside educational institutions, the Commission does not believe
that it is an adequate substitute for academic research.

In the Commission’s view, a major benefit resulting from
educational institutions’ use of nuclear reactors and materials
is the production of new knowledge through research, which the
Commission would term a "public good," as defined in economic
theory.’ Two characteristics of a public good like pure
knowledge are its nondepletability and nonexcludability. That
is, one person’s acquisition of knowledge doves not reduce the
amount available to others; further, it is not efficient - and
often is impossible, as a practical matter - to prevent others
from acquiring it. These characteristics make it difficult to
recoup the costs of producing pure knowledge. Becs*use the value
of a public good may be very great, but the costs of producing it

impossible to recapture, it may be necessary to subsidize that

iThe Commission’s analysis of this concept was aided by a
memorandum prepared by an NRC consultant on the issues of
externa) benefits and public goods. The memorandum has been
placed in the NRC PDR and may be examined by any interested
member of the public. §ee Memorandum to NRC Staff from Stephen
J.K. Walters, Professor of Economics, Loyola College (Md.), dated
January 4, 1994,
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good’s production for production to occur at all. In the
Commission’s view, that is true of the pure knowledge produced by
nonprofit educational institutions, and the Commission has
therefore decided to exempt them from fees.

Restoring the educational exeuption will have additional
beneficial consequences. Colleges and universities not only
produce research results and pure knowledge (what we have termed
"public goods"), but also other benefits of great value to both
the nuclear commun ty and society as a whole. For instance, many
of the students trained >n research reactors will likely become
the next generation of nuclear reactor operators and engineers.
The kncwledge they gain from their education in these fields will
allow them to operate reactors and other nuclear facilities
safely and effectively. Knowledge attained through education
will also be of value to those companies or Government agencies,
including the armed forces, who hire these students to perform
nuclear-~related work, which often cannot be done without
extensive education in the area.

- I Comment. A number of commenters argued, for a variety
of reasons, that the educational exemption should not be
restored. Some commenters stated that each licensee should pay
its fair share. Others believed that for-profit entities benefit
the public as well and should not be penalized because they
generate profits. Certain nonprofit commenters and wedical
licensees argued that if the exemption were retained, it should

be expanded to include nonprofit institutions and medical
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licensees that are not now exempted from tees. A few commenters
stated that in certain fields of study, schools and university
hospitals compete with private research laboratories and
nonprofit hospitals, respectively, and thus would receive an
unfair subsidy from an annual fee exempt °>n. Or commenter went
on to argue that such a subsidy amounted to an u .awful promotion
of atomic energy by the NRC. Another commenter regquested that
the proposed rule be change! to exempt it from the annual fee,
neting that it was the only Federally-owned research reactor not
s0 exempted, due to the level ~f its power output.

A number of other commenters supported restoration of the
educational exemption, but believed it should be funded in a
different manner. The two alternatives most popular with
commenters were funding the exemption out of general revenues,
which would mean removing it from the fee base, or funding it via
a surcharge on all licensees, not just power reactor licensees.
Those commenters favoring removal of the educational exemption
from the fee base acknowledged that such an outcome would require
Congressional legislation,

Response. After deliberating over whether the educatonal
exemption should be restored, the Commission bel.aves the wisest
policy decision is to exempt nonprofit educational licensees once
again. Since the Commission published its final rule in July
1993 abolishing the educational exemption, it has devoted an
extraordinary amount of time and attention to the question of

whether to reverse that decision. It has reviewed hundreds of
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letters on the issue, fielded numerous phone comments and
ingquiries, and sent staff members to study the issue by visiting
college and university licensees. 1In the Commission’s view, the
evidence taken as a whole leans strongly in favor of restoring
that exemption, for “he reasons described above: that many
educational licensees would be forced to halt their research and
educational activities due to lack of funds if NRC fee subsidies
were withdrawn; that those activities would often not be
continued in the private sector, rasulting in a serious loss of
basic research in numerous areas cf study; and that the public
good inherent in the production of knowledge made available to
all is worthy of Government support.

The Commission has received anecdotal information from some
commenters indicating that certain nonprofit research
institutions (which do not fall within the definition of
nonprofit educational institution as provided in 10 CFR 171.5)
and Federallv-owned research reactors should receive the same
treatment as educational institutions.’ However, the Commission
does not believe it has sufficient information on which to base a
generi~ exemption for such research institutions and reactors.
Because the proposed rule did not suggest that the educational

exemption be expanded in this way, the Commission received a

‘Most Federally-owned research reactors were exempted from
fees by Congress in earlier legislation. See section 6101 (c) (4)
of OBRA-90, 42 U.S.C. 2214(c), as amended by the Energy Policy
Act of 1992, However, the reactor in question operates at a
power level greater than that specified in the legislation for
exempt facilities, and therefore does not meet the definition of
a "research reactor" for purposes of the statutory exemption.
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smaller number of comments than are needed to make an informed
decision on this issue. For that reason, the current policy of
charging such entities annual and user fees remains in effect.
Those nonprofit research institutions and Federally-owned
research reactors who believe that they qualify for an exemption
from the annual fee based on the public good concept are, of
course, free to request one from the Commission. See 10 CFR
171.11. Depending on the outcome of any such requests, the
Commission may need to revisit the question of whether to make
nonprofit research institutions generically exempt from fees in a
future rulemaking.

The Commission also believes that medical licensees should
continue to pay annual fees. This is consistent with past
Commission practice. Also, contrary to one commenter’‘s belief,
the Commission does assess fees to nonprofit educational
institutions for licenses authorizing medical treatment using
licensed nuclear materials. The Commission does not believe that
medical licensees are analogous to nonprofit educational
institutions. Their furction is not pure research and education,
but primarily to provide services to paying customers.

While the Commission does not dispute that medicine provides
significant benefits to patients, such treatment is both
depletable and excludable. The benefits of medicine are
therefore a private rather than a public good. By contrast, an
educational institution generally disseminates the results of its

basic research to all who want it, even goiny be 'ond the confines
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of “he university itself, without receiving compensation from any
of those benefitting from that knowledge. The key to nonprofit
educational licensees’ singular treatment is not merely that they
provide valuable social benefits; rather, it is the existence of
certain market failure consideraticns (discussed above) that
apply to producers of pure knowledge through basic research, but
not to medical practitioners. The distinction between
educational and medical licensees is addressed at greater length
in the Commission’s recent Federal R:gister notice discussing the
petition filed by the American College of Nuclear Physicians and
the Society of Nuclear Medicine seeking a fee exemption for
medical licensees (to be published contemporaneously with this
final rule).

The Commission does not plan to adopt the suggestion of some
commenters that most or all other licensees should contribute
something toward the costs of exempting nonprofit educational
licensees. The agency, in any event, is not recouping these
costs for FY 1993, as it is legally precluded from retroactively
collecting those costs from licensees. The Commission in its
Energy Policy ‘ct-mandated review of fee policy has concluded
that the costs of exempting nonprofit educational institutions
should be excludec from the fee base through legislation
modifying OBRA-90. 1In its study, the Commission concluded that
if legislation to accomplish this is not enacted, these costs
should continue to be recovered through fees assessed to power

reactor licensees.



IMAGE EVALUATION
TEST TARGET (MT-3)




IMAGE EVALUATION
TEST TARGET (MT-3)




IMAGE EVALUATION
TEST TARGET (MT-3)




IMAGE EVALUATION
TEST TARGET (MT-3)




- 13 =

4. Comment. A number of c¢o>mwenters have argued that the
Atomic Energy Act of 1954, as amended ("AEA"), mandates NRC
support of education, and that accordingly the NRC must restore
the educational exemption to conform to that mandate. 1In th.s
regard, some commenters made the point that their facilitier were
originally funded or provided to them by the AEC ¢r other rederal
agencies.

Response. The Commission acknowledges its longstanding
policy of supporting education, and believes that such support
has been vital to the success of nuclear and nuclear-related
education. That notwithstanding, the Commission does not view
its education policy, or the exhortatory language of the AEA, as
mandating that colleges and universities be exempt from NRC fees.
The Commission has decided to restore the fee exemption as a
policy matter, not a matter of legal compulsion.

$. Comment. Many educational institutions commented that
it made little sense to charge them annual fees when much of
their nuclear- education funding was derived from Federal agencies
such as the Department of Energy and the National Science
Foundation. Another commenter argued that State agencies were
nonprofit in nature and should be exempted in the same manner as
colleges and universities.

Response. The Commission for reasons discussed above decided
to reinstate the exemption for nonprofit educational
institutions. The fact that a number of these institutions

received funding from Federal agenc.es was not a factor in the
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final decision. The Commission’s decision was based primarily on
who received the benefits of the services rendered, rather than
who funded the underlying activities.

The Commission also notes that it charges fees to other
governmental licensees, including both Federal and State
agencies. (Virtually no Federal agencies are charged user fees
under Part 170 due to a prohibition against such fees in the
Independent Offices Appropriation Act, see 31 U.S.C. 9701.) It
finds no basis for changing its historical peclicy with respect to
these entities in this rulemaking. This issue is aidressed in
the Commission’s Report to Congress on fee policy, cited earlier
in this rulemaking.

6. Comment. Some educational commenters stated that they
should fall under the category of small entities, and asked
whether the definition of "small entity" could be broadened to
include a greater number of institutions than currently fall
within the definition.

Respons~. The Commission intends to re-examine the size
standards it uses to define small entities within the context of
compliance with the Regulatory Flexibility Act. The Commission
will conduct this review within the context of the proposed
revisions of small business size standards proposed by the Small
Business Administration ("SBA") (58 FR 46573; Septenmber 2, 1993).
The Commission will not complete its review until the SBA

promulgates a final rule containing the revised size standards.
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Until these activities are completed, it would be premature to

address this comment.

III. Final Action - Changes Included in Final Rule

The Commission has made on’y one change to its FY 1993 final
rule establishing annual and user fee schedules for that fiscal
year., As 1t proposed, the Commission has amended § 171.11 to
¢ xempt nonprofit educational institutions from annual fees. The
new exemption provision is identical to that contained in the FY
1991 and 1992 final fee rules. Because the final fee schedule
for FY 1993 has already been issued, the Commission will not be
charging any other licensees for the fees that would have been
paid for FY 1993 by the newly exempt group of licensees. For
that reason, no new fee schedule is being published at this time.
A revised NRC fee schedule incorporating these changes and
billing other licensees for the FY 1994 exemption’s costs will be
included in the FY 1994 proposed fee rule.

Because the Commission has decided in this final rule to
reinstate the annual fee exempticn for nonprofit educational
institutions, the NRC will cancel the FY 1993 annual fee invoices
for those licensed activities exempt under this final rule.
Accordingly, refunds will be made to those licensees who paid the
FY 1993 anrual fees and are now exempt under this final rule.

Addition~lly, no further action will be taken on nonprofit
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educational institutions’ exemption reguests, which nad been held
in abeyance pending this final rule.

Some nonprofit educational institutions filed applications
requesting termination, downgraded, possession-only or combined
licenses to avoid the FY 1993 annual fee. If those applications
are still pending, the licensees should notify the NRC witnin 30
calendar days from the effective date of this rule if they wish
to rescind their applications due to the exemption’s
reinstatement. Absent such notification, the NRC will process
the applications as filed. There are instances where the NRC has
already completed final action on some of the applications in
question. The affected nonprofit educational institutions are
advised that if they wish to reinstate their previous license
authority, they must file an application to d¢ so with the NRC.
Such applications for reinstatement of previous license authority

are exempted fron fees under 10 CFR 170.11(a) (4) as appropriate.

1V. Section-by-Section Analysis

Section 171.11 Exempt.nns
Paragraph (a) of chis section is amended by adding nonprofit
educational institutions, as defined in § 171.5, to the list of
those entities exempted from annual fees by the Commission. A
discussion of this change in fee policy is found in Sections I

and II of this final rule.



V. Environmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of
action described in categorical exclusion 10 CFR 51.22(c)(1).
Therefore, neither an environmental assessment nor an
environmental impact statement has been prepared for the final

regulation.

V1. Faperwork Reduction Act Statement

This final rule contains no information cellection
requirements and, therefore, is not subject to the requirements

of the Paperwcerk Reduction Act of 1980 (44 U.S.C. 3501 et seqg.).

VII. Regulatory Analysis

With respect to 10 CFR part 171, on November 5, 19%0 the
Congress passed Pub. L. No. 101-508, the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90). OBRA~90, as amended,
requires that for FYs 1991 through 1998 approximately 10¢ percent
of the NRC’s budget authority be recovered through the assessment
of fees. To accomplish this statutory requirement, on July 20,
1993 (58 FR 386€6), the NRC, in accordance with § 171.13,
published in the Federal Register the final amount of the FY 1993
annual fees for operating reactor licensees, fuel cycle

licensees, materials licensees, and holders of Certificates of
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Compliance, registrations of sealed source and devices and QA
program approvals, and Government agencies. Consistent with
OBRA-90 and its Conference Committee Repor%, t%~ ~.mmission has
ensured that -

(1) The annual fees are based on the Commission’s FY 1993
budget of $540 million less the amounts collected from Part 170
fees and the funds directly appropriated from the Nuclear Waste
Fund to cover the NRC’s high level waste progranm;

(2) The annual fees, to the maximum extent practicable, h..ve
a reasonable relationship to the cost of regulatory services
provided by the Commission; and

(3) Annual fees are assessed to those licensees which the
Commission, in its discretion, determines =an fairly, egquitably
and practicably contribute to their payment.

Therefore, when developing the annual fees for operating
power reactors, the NRC continues to consider the various reactor
vendors, the types of containment, and the location of those
reactors. The annual fees for fuel cycle licensees, materials
licensees, and holders of certificates, registrations and
approvals and for licenses issued to Governmen* agencies take
‘nto account the type of facility or approval and the classes of
the licensees.

10 CFR part 171, which established annual fees for operating
power reactors effective October 20, 1986 (51 FR 33224; September

18, 1986), was challenged and upheld in its entirety in Florida
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Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.
1988), cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989
budget, was also legally challenged. As a result of the Supreme
Court decision in Skinner v. Mid-American Pipeline Co., 109 S.Ct.
1726 (1989), and the denial of certiorari in Florida Power and
Light, all of the lawsuits were withdrawn.

The NRC’s FY 1991 annual fee rule was largely upheld
recently by the D./. Circuit Court of Appeals in Allied-Signal v.

NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Analysis

As required by the Regulatory Flexibility Act, % U.S.C.
605(b), the Commission certifies that this final rule as adopted
does not have a significant economic impact on a substantial
number of small entities. This final rule restores a previous
exemption to a specific class of licensees while not imposing a

new financial burden on any other class of licensee.

IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109,
does not apply to this final rule and that a backfit analysis is
not required for this final rule. The backfit analysis is not

requirecd because these amendments do not require the modification
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of or additions to systems, structures, componeats, or design of
a facility or the design approval or manufacturing license for a
facility or the procedures or organization required to design,

construct or operate a facility.

List of Subjects in 10 CFR Part 171

Annual charges, Byproduct material, Holders of certificates,
registrations, and approvals, Intergovernmental relations, Non-
payment penalties, Nuclear materials, Nuclear power plants and
reactors, Source material, Special nuclear material.

For the reasons set out in the preamble and under the
authority of the Atomic Energy Act of 1954, as amerded, and 5
U.S.C. 552 and 553, the NRC hereby adopts the following

amendments to 10 CFR part 171.

PART 171 = ANNUAL FEES FOR REACTOR OPERATING LICENSES, AND FUEL
CYCLE LICENSES AND MATERIALS LICENSES, INCLUDING HOLDERS OF
CERTIFICATES OF COMPLIANCE, REGISTRATIONS, AND QUALITY ASSURANCE

PROGRAM APPROVALS AND GOVERNMENT AGENCIES LICENSEL BY THE NRC

1. The authority citation for Part 171 is revised to read
as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100 Stat. 146, as
amended by sec. 5601, Pub. L. 100-203, 101 Stat. 1330, as amended

by sec. 3201, Pub. L. 101-239, 103 Stat. 2106 as amended by sec.
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6101, Pub. L. 101-508, 104 Stat. 1388 (42 U.S.C. 2213); sec. 301,
Pub. L. 92-314, 86 Stat. 222 (42 U.S.C. 2201(w)); sec. 201, 88
Stat. 1242 as amended (42 U.S.C. 5841); sec. 2903, Pub. L. 102~

486, 106 Stat. 3125 (42 U.S.C. 2214 note).

2. In § 171.11, paragragh (a) is revised to read as
follows:

§ 171.11 Exemptions.

(a) An annual fee is n't required for:

(1) A construction permit or license applied for by, or
issued to, a nonprofit educational institution for a production
or utilization facility, other than a power reactor, or for the
possession and use of byproduct material, source material, or
special nuclear material. This exemption does not apply to those
byproduct, source, or special nuclear material licenses which
authorize:

(1) Human use;

(ii) Remunerated services to other persons;

(iii) Distribution of bLyproduct material, source material,
or spicial nuclear material or products containing byproduct
material, source material, or special nuclear material; or

(iv) Activities performed under a Government contract.

(2) Federally-owned research reactors used primarily for
educational training and academic research purposes. For

purposes of this exemption, the term research reactor means a

nuclear reactor that-
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(i) Is licensed by the Nuclear Regulatory Commissicn under
section 104 c. of the Atomic Energy Act of 1954 (42 U.S.C.
2134 (c)) for operation at a thermal power level of 10 megawatts
or less; and

(ii) If so licensed for operation at a thermal power level
of more than 1 megawatt, does not contain-

(A) A circulating loop through the core in which the
licensee conducts fuel experiments;

(B) A liguid fuel loading; or

(C) An experimental facility in the core in excess of 16

square inches in cross-section.

Dated at Rockville, MD this day of February 1994.

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.
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Memorand..m

John Cordes, Jesse Punches, Trip Rouichild, Leo Slaggie, and NRC Swff
Siephen ] K. Walters, PA.D.

Professor of Bconomics, Loyola Colic j¢ in Maryland

January 4, 1994

Restoration of the Generic Bxemydon from Ananual Fees for Nomprofit
Bducational Institutions

FE 3¢

Since our initial mecting of Dec. 13, 1995, 1 bave (8) carefully reviewed selectsd
comments on the proposed exemption for nonprofit eucational {nsttations, (0) read the medical
petition 1© conduct 8 rulemaking, and (¢) conducted a liserature urvey relgted 1o the isues of
*positive externalities® and “public goods.”

Based on this endeavor and on prior researcl and analysls, "would make the following
observatons:

(I The Commission's proposal to reinstuc the annual fee exemption for nonprofit
aducatiosa. instinvtions is, from the sandpoint of apomic wmlysis, fundamentally sound.

(2) The Commission's stated rationale for s exemption~the exisience of “external
benefits’ resulting from use of wiiversity research ruacilon=is, boweves, somewhat vague, and
needs 1o be specified in greater detall.

(3) What has been missing, ‘hus far, in the discussion of reasons why an examption might
be socially dedirable is an understancing af the coacep: of the *public goods* which research and
educational faciliies provide. mmmormmbuzmmmmu
prodlematic in some cases, and it 1s for this reason (hat unique consideration i3 due educational
institutiong.

lnthummomdum,lwiﬂdlmuaa\ofﬂmpo&nuhmmmm«
references 1o literalure where inierested readers may find more detadled informanon. 1 hope 1
unnumxan;-wmdd,buzmyhmumproﬁdcyouwimnmmwmﬂndmm
drafting & final rule.

The "Exiemal Bensfin® of Educasion aod Rescarcl

Those who invest in education derive tangibls private bensfits: by acquiring knowledge
or traiming, they make themselves more vajuable gmployers, and capture this value in the
form of higher wages. In fact, this knowledge-based eamings premiuwm has been growing lassly:
in the mid-"70s, the median income of college graduates excesded that of high school graduates
by about 35%, while by the late "80s this premigm exceeded 70% !

See: mn.omwmmummmmnvuud
Bducation: Market Forces & Work,” Ecoaomic Commeniary, Pedersl Reserve Bank of

3
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Walsers Memo: Educanonal Exemption

1t is widely-<though by no means universally—hald in the economics literature, howsver,
that (nvesting In education also ylelds certain “social” or "external® benefis.’ Thess we
benefits which are not wholly captured dy the (ndividual scquiring more education, but which
nawwaociuyuhmcxmbymdm(ug.mw'mamd'bmmdmuﬂnh
education). '

For example, education &2 all levels Ls though to strengthen the social fabric by
nodmofmuwrespeetmdeoopemmxind.vw\nh.ndhmnd.eidmum
cerain practices neceasary o preserve public health and safety. Iavestment in higher education
s thought to invalve one particularly important exiermal benefiL. the geacration of new ideas,
or technological advance. 1n this view, educaton is an loput to research and development; an
externality arises because inventors sometimes will L¢ unable to capture all the benefits of their
innovative activiry. In particular, some iniellecnal ochievements (e.g., mathematical theorems,
whid\mmuwpomxmmwwmmhpmdam;mmurm
""copycals”; these {miators could then appropriate some ar all of the benefils flowing from the
wventions,

!

Comments on the NRC's proposed exempaon contained ample and satisfaciory evidence
that noclesr faciliies and materials are an imporunt clement in edocational programs that
generate rich extermal benefits., Just about all the commenting institutions documented that they
wouymnmﬁuntnmbendmnwswdmnhmmmmdw
materials; many also offer serninan, study tours, and other informational programs Aimed a
introducing & wider public to the principles of nwciear safety. More important, all the
commeaters sTressed that the training these facilitics make possidle s indesd a crucial input o
the production of new technologies in a variety of felds, from archacology to medicine @

phyhc.

The problem here (which economists tend o refer 1o a3 *the externality problem"”) L4 this:
$ince consumers tead 1o weigh only the privare cosis and benefis of purchasing mare education,
and fail 1o consider the exiernal benefits, they will tead to under-consume this good. E.g.,
Suppose 1 could buy one more year of education a & cost of $10,000. Suppose further that this
mmrmemymmemmgsmbys.mmummmmndsx.om(m
the form of extra public heaith or safety enjoyed by others), for total social benefits of $10,900.
onna.nodaywouldbcSmmomﬂmhtmoamywofm.bmlm&
$100 poorer, and will dectine to buy. This provides & rationale for public subsidies Aimed al

Cleveland, Augus 15, 1992,

Bar a critical survey on this point, see: Jack High, *Staie Education: Have Economists
Made & Case?* Caio Jownal, v. §, no. | (Spring/Summer 1985), pp. 305-23; more genenlly,
see Burton Weisdrod, Exernal Bengfius of Public Educarion, Princston. Princeton Univeruity
Press (1964).

P03
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Waliers Memo.: Educaiional Exemption

increasing the amourt of sducation which will be pioduced and coopumed, 1o this example, 1
voucher or scholarhip for $100 o mare (up 1o $1,000) would make the investment in education
worthwhile both personally and soctally.

There is, frankly, scant evidence on the magnitude of the externaity problem in
education. Discussion of the matter tends to be superficial; most treatments simply point out
that public subtidy of education has tended 10 Increase aupply.’ No one, to my inowledge, bas
precisely quantified the exient to which individuals acting witbout subsidy in ordinary mariets
will under-produce and consume education,, especially higher education,’ Several ressarchen,
however, have presentad convincing svidence that countries which invest more in education (or,
in the jargon, invest more in *humas capital formation”) enjoy significantly higher rates of
economi¢ growth,’

Of course, it 1§ possidle to argue that quantification of the externally problem in
sducation Is unimporant; the problem appears w be 10 widely acknowledged that subsidics for
education, including Ngher sducation, are the rule rather than e exception. For example, the
comments or the NRC's proposed rules included information that (in-staze) students at the
University of Virginia pay ozly one-half the true cost of their education; at Cornell, students
pay & mere 29% of this cost. What is mare, staff and equipmen: costs usually are far highes
in, sy, nuclear engineenng programa than in English literature; if tuitions are uniform acsoss
programs, thea, the nuclear engineering student receives 4 far greater subsidy than the English
lit student. Bul the existence of such subsidies makes the absence of quastification more, Bot
less, troubling. N cectainly seems reasonable to Ask: 1 not the presayt lovel of subsidy
adaquate 1o overcome the probism of ender-consumption? Are sdditional subsidies from the
NRC truly necessary for this purpose?

See the volume by Weishrod, cited earlier, and also: Elchanan Cohn, The Economics of
Educarion, Cambridge: Ballinger (1979), Walter Garms, o al., The conomics and Polirics
of Public Educarion, Englewood Cliffs, NJ: Prextice-Hall (157%).

‘And some researchers argus that the extermality problem is not quantitatively significant In
education; see, ¢.§., Jack High and Jerume Elllg, "The Privaie Supply of Education: Some
Historical Evidence,® in Tyler Cowen, ed., The Theory of Marker Fallure, Fairfax, VA: George
Mason University Press (1989).

See. Costas Azarisdis and Allen Drazen, *Threshold Externalities in Economic
Development,* Quarterty Journal of Economica, v. 105, 00, 2 (May 1990), pp. 501-36; Robent
1. Barro, "Economic Growth io a Cross Section of Couatries,* Quarterly Jouna! @ Economics,
v. 106, no. 2 (May 1991), pp. 40743, Robert E. Lucwy, Ir., *On the Mechanics of Economic
Development,* Jowmal of Monetary Economics, v. 23, vo. 1 Quly 198%), pp. 342; Paul M.
Romer, *Increasing Returns and Long Run Growth, * Jowaal of Polltical Economy, V. 94, no.
S (Dciober 1986), pp. 1002-37,
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th&om:lwﬁdm!ﬁdmﬂuhm,hhimpmﬂhmm
these queations with assurance. We surpect that a generic exemption will get w closer to the
'op&nm'numbad.ny.mdma@eﬁunwm.wnm‘tmu In my view,
m.hwouldbounwinmfomnldyoammmuwurwlﬁmfrvmtbwd
mmn(mdocbanudwmuﬂ)mduadmwmnuwuwnbmtydmm:
fee exemption, Uwemmbcmmblymthﬂmchuuwpdmmdnhmm.
we deed “something mare.” [ believe wo need to consider the role of such an exempdon in
assuring the production of adequate amounts of new knowledge, which is an example of a “pure
public good.*

New Kagwledg as & Public Good

acommuuuumphnn'puuxgmd'mdembenpodmtmmmiu

properties: nosdepletability and nonexcludability. (Sadly, this phrase was not chosen wisely:

there are lots of goods that somehow igvalve the word “pudlic,” ¢.g., public phones, thas are
/

Ao public goods.)

A good s nondepletable’ when my cotsumplicn of it icaves 0o loas of it avallable fox
you 1o consume. Mot goods, tharefore, are not *public® (we refer (o tham as "privaie goods”®).
When, for example, 1 pour myself & cup of coffes from (he office pot, there is less coffee
available for you. But when T turn on my radio to *All Thisgs Considered” as I drive home,
(hat does not reduce the amount of that program available o you, the radio signal is & public
good. When a good is nondepictadle, it is generally undesirable to exclude anyone from
consuming it—even if (his were technologically feasible.” The reason is simple: Given i
nondepletability, letting one more consumer enjoy & public good involves no added cot W
sociery; if she values the good a: all, then allowing her 1o consume it will yield a social benaflt
it excess of cost, i.e., will make society better off.

Emnmvacmhemnwnﬁnudimwamtbkfmﬁs,mfm
marmwpmducegoodlyo&mucesepmpuﬁn«.nﬂ!hn.bmtumnd

sSometimes the phrase "nonrival in consumpdon® is used to describe this characteristic. In
addinon, you will sometimes sce public goods referred 1o as "social goods® or “collective
goods.”

"Most early writers on the subject lended 1 say that it was difficult o Impossible to exchude
individuals who hadn’t paid for a pudlic good from consuming it. Afwer several authors pointed

out that excludability problems could be solved ln many cases, the discussion tended to focus
on the ides that suck exclusion was undesirable rather than impractical.

<

POS
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distribute them to All comen & & price equal © zero, as U desinble.' There are seven
problema. Firs and most odvious (s the fact that privaie producen will be unadie (o recoup the
initial costs of creating the public good If they give it away; but if they charge a positive price,
some consumers who value the good In excess of its incremental consumption costs (i.e., 26ro)
will be demed it Mmsubuy.itﬁnbcv«ymmprodmnmepomﬁdmm’
troe derand for & public good: Consumers, aware that it may be infcasible or undesirable o
exclude those who have not contributed to the creation of the good from enjoying it qfter ! has
been produced, may mmmMrmfmfmmczdeon!lha-Mhhmm
can free ride on the payments of those who ante up for the good’s production. The result will
be an inadequate private supply of public goods.

mymmmMMdﬁanMwmyw
examples of privalely supplied public goods; other avthars bave suggested pricing straleges i
whichpﬂm:ﬂmml;htmhhopdmummmdamucm”ﬁhbk
Neveriheless, there seems to be a reasonably broad agreement in the economics profession that
private provision of public goods is problematic. There is simply no assurance thas the requisite
conditions (¢.g., perfect information, zero costa of transacting or enforcing agreements) exist
for optimal private production of public goods. Thus, therw i3 & general conasnsus that public
subsicies are often~though not Always--necessary and desirable for the production of such goods.

This consensus is especially srong with respect © puolic financing of onc particularly
imporant public good--pure research mimed at creating new kaowledge. It is cbvious that a
great deal of research (1.e., proprietary rescarch) gocs on—and will continue to go on—without
governmental subsidy. In areas where intellectual property rights are secure (0.5, becanse of
palents), the creation of new knowledge often pays handsomely, and private entreprenseurs rush
10 supply this good. But often it is either impossible 1o secure intellectual property—as in the
case of the aforemenzioned mathematical theorsms—or undesirable to do .

Mmmpudmchw.muwtwwwm(mmmmx
submirted by the University of Michigan) underwsy al Wayne State Univargity. There
rescarchers (under the supervision of Dr. J.M. Saxe) are using neutron activation analysis o Iy

"The classic references bere are: Peul A, Samuelsou, “The Pure Theory of Public
Expenditure,* Review of Economics and Sia-snics, v. 36 (Novembes ¥54), pp. 3§7-89; Francls
M. Bator, "The Asatomy of Market Failurs,” Quarrerty Journa! of Economics, V. 72 (August
1958), pp. 351-79.

*I'e claasic references here are: Ronald H. Coase, *The Lighthouse in Economics,
Journal of Law & Economics, v. 17 (Oclober 1974), pp. 157-76;, Harold Demaetz, “Ths Priviie
Production of Public Goods,* Joumal of Law & Economics, v. 13 (October 1970), pyp. 293-306.
For a review of other papers oo these topics, see Cowan, The Theory of Marker Fallre (clusd
carlier in note 4), pp. 1-26.
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Walters Memo: Educational Exempeion

1o find the most effective of four currently-favored metbads of resuscitation foilowing shock.
mmuunuum«umuymnmm.mmwhn
nooexcludable. Once the most effectve resuscitation method 1 determined (assuming the project
can be concluded succesafully), this knowledge should be given awdy © all hospitals or other
potential users; ¥ aflempt to sell (his knowledge-—even if this ware feaable™~would clearty
be inefficient. mmm(wmmut)mmmwmnm
knowia.ge, 8nd can consume it at no incremeatal cost to society. There is no reason ©
the knowledge from anyone.

The comments on e NRC's proposed rule contsin copious similar examples of
nuclear facilitias and maierials are being used to support the production of pure public goods.
Menmluwabwmyo{w.mwwmphymu
cancer trea’ Dent 10 't history. In all cases, the cominenters wressed that their research facilities
are used 10 support non-proprietary nesearch; i.8., hey are not trying o do whal entreprepeurs
might do, but nstea are rushing o where entrepreneurs fear 1o tread, conducting research in
muwhmthepmnﬂdnluwmwmhﬁmantwauoawhmmlwmdm
research would (perhaps because of property tights prodleaws) be difficult to recoup, Further,
u:emamwppomdmwsmyumﬁbuumwyhmmwbymm
of pubiic goods, i.e., it ls “given away® in the form of articles in acholarly joumals,
presentations at professional meetings, and & lectures 10 enrolled undergraduate and graduale
students.

This activity, it seems ‘o e, Ruggests srongly that & generic examption for educational
institutions will enhasce welfare  But, nsturally, some questions remain:

;

&

1. The pubiic good rationale looks an awil loi lke the “external deneflis® rarionale.
What's the difference? There's not always a clear difference, even to economists.” 1 would
focus on the noncxeludability characteristic of public goods, and point out that while private
goods which genezate external beneflts may be under-producad and -consumed, public goods
may oot be produced at all-absent some subsidy or other arrangemens W ensure that costy are

recoupec.

2. As already noted, educanonal instirerions already recetve significan subsidies. Wiy
must the NRC add its own? The key bere is the difficulty of accuraely gauging damand, ez

WAnd selling this knowledge would not be feaslble: the first person 1o buy the auwer ©
moqmofwwismmmcunmwmmmmmm»m.
destroying any atemrt 10 exclude non-payers.

""Ror 3 monograph MbemMW}WMaJ.wmviowl
R. Hulett, An Anahou of Markes Fallure: Euernalifies, Public Goods, and Mued Coods ,
Galnesville, FL: Univ. of Florida Press (1977).
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Waliers Memo: Edwcational Exempiion

value. The possibllity of fres riding means that there may bw legiors of eagar consuman of 3
particular piece of dew knowiedge, dut none may s.cp forward and offar o puy to get the jod
done. Therefore, we endow various grants commitios with resources, and trust them 10 allocate
thess resources wisely, L.e., o make sure hat projevs with the highes: expected value per dollar
of cost are funded. But there is no guarantse Be.e commitees will not act like free riders.
Specifically, it s conceivable that grants commitiees will view: proposaly in their area of intarez:
and expertise more favorably than proposals In areas that ¢re relatively “foreign"” io them. In
short, if the NRC does Ao grant an exempiion, there it 5o assurance the! other agencies will
step forward and fUll the resuiting research-funding void in a mutral manner, research requiring
nuclear materials or facilivies 18 likely o suffer & relanve decline.

3. Do all educarional Instinaions produce public goods of the kind describad? What
crienia should be wed for exemption? Not all educational institutions actually produce pure
public goods, but all 17y © do #0. la this day anc age, even the humblest lidaral arty college
requires its faculty to perform some sort of research, Given Lhe unpredictable nature of the
enterprise, not a1 succeed, But sometimas we nead 1o cast our aet widely If we are o calch
fish. Accordingly, 1 would grant an exemption to all educational instirutions who claim thal
some nootrivial fraction of their nuclear facilities or materialy are vsed for NON-DIOROCIALY
research, (Clearly, the public good rationale also suggests that institutions tha! are not primarily
educational, e.g., research eatities like the Marine Biological Laboratory in Woods Hole, MA,
might qualify for exemption.) The kry criterion for determining whether research qualifies as
non-proprisdry is whether fAndings are disseminated widely and at a 2o price, ¢.g., &
professional meetings, in scholarly journals, or in other public preseatations.

Concluding Remasks

I hope you will find e foregoing useful in formulating a final rule. | would maks one
final poimt: Expanding the discussion of the external benefits provided by the activities of
educational institutions to inchude their production of public goods not only makes it clearer why
an educational exempon is desimble, but makes it easier 10 distinguish worthy from unwaorthy
appeals for axemption. Consider, for exampls, the Petition for Rulsmaking submitted by the
Amenican College of Nuclear Physicians (ACNP), Throughout this petition, ACNF refers 0
the "unique contributions 10 society® and "unique soclal benefits” generaied by its membersy,
al ooe pount, ACNP argues al the services of its members “serve al i ¢t an equally worthy
purpose s is served by the non-profit educational instinvtions.®

Smhmwncpdnuupuuﬂmorm.unm-dwwmmdmﬂu'
43 the sole rationale for & fee exemption. Sloce such benefits are often unquantdfiable, it is eary
r«mmcmmmygmmmw.m.wkmmmm
doo't. But it is gemerally quite clear when soreone s producing & public good requiring
subsidy. Quite timply, ACNP members are pot: they use rmdioactive materials for diagnostic
and therapeutic purposes, L.e., they produce privale goods. The optimal production of such

7
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aliers Memo. Educasional Exompeion

§00ds generally does not require subsddy, and the ACNP members should not qualify for & fee
e3empion.

Agditonal Relerences
James M. Buchanan, The Demand and Supply of Public Goods, Chicago: Rand McNally

(1968).

Richard Cornes and Todd Sandler, The Theory of Externalines, Public Goods, and Club
Goods, Cambridge: Cambridge University Press (1986).

- Willlam Loeh. and Todd Sandler, Public Goods and Public Policy, Beverly Hills: Sage

(1970).

William Oakland, *Theory of Public Goods,” la A. Auerbach snd M. Reldmein, eds,,
Hondbook of Public E onamics, v. 2, New York Narth Holland (1987).

Stephen J. K. W uters, Ew erprise, Gowrmmen, and the Public, New York: McGraw-Hill
(1993).

David K. Whitcombd, Exemalives and Welfure, New York: Columbia University Press
(1972).
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(7590=01~P)
NUCLEAR REGULATORY COMMISSION
10 CFR Parts 170 and 171
[Docket No. PRM~170~3)

Anerican College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or
"Commission") received a petition for rulemaking submitted by the
American College of Nuclear Physicians ("ACNP") and the Society
of Nuclear Medicine ("SNM") ("petitioners"). The petitioners
requested that the Commission amend its regulations governing the
user and annual fees charged to their members due to increases in
those fees. Among the specific requests contained in the
petition were to establish a generic exemption for medical
licensees who provide services in nonprofit institutions and to
allow NRC licensees a greater voice in the development of new
regulations by the NRC. After careful consideration, the
Commission has decided not to adopt the proposals made in the

petition.

ADDRESSES: Copies of the petition for rulemaking, the public

comments received, and the NRC’s letter to the petitioner are



available for public inspection or copying in the NRC Public
Docrment Room, 2120 L Street, NW (Lower Level), Washington, DC

20555,

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-%04-1974.

SUPPLEMENTARY INFORMATION:
I. Background.

II. Responses to comments.

I. Background

On February 18, 1992, the NRC received a petition for
rulemaking submitted by petitioners ACNP and SNM. The
petitioners requested that the NRC amend 10 CFR Parts 170 and 171
which govern the annual and user fees imposed on most NRC
materials licensees by the Commission since the advent of 100
percent fee recovery in FY 1991. The petitioners requested these
amendments because of the substantial adverse impacts experienced
by their member:- following increases in the NRC’s user and annual
fees.

On May 12, 1992 (57 FR 20211), the NRC published a notice in
the Federal Register announcing receipt of the petition. 1In that
notice, the NRC stated that it would consider the issues raised

by petitioners within the context of the review and evaluation of



the fee program for FY 1993 conducted as part of the NRC's
continued implementation of Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990, as amended (OBRA-90). On
October 13, 1992 (57 FR 46818), the NRC published a notice
requesting public comment on the issues raised in the petition.
The NRC received nearly 100 comments in response to this
request, with the vast majority in favor of granting the
petition. After careful consideration of the comments, the
Commission has decided to deny the petition for rulemaking, for

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commenters simply restated
their support for some or all of the requested changes in NRC
policy detailed in the petitisn. 1In their petition, ACNP and SNM
stated that NRC fee increases under the 100 percent recovery
regime were adversely affecting their members’ practice of
nuclear medicine, in the process harming the societal benefits
which stem from that field of medicine. The petitioners claimed
that they could not recoup the costs of NRC fees because Medicare
reimbursement levels are inadeguate and because competing nuclear
med.cine alternatives are not regulated (or charged fees) by the
NRC. Petitioners then compared their treatment under the NRC’s
fee rules to that of nonprofit educational institutions, power

reactors and small entities, all of whom petitioners claimed



receive special treatment by the NRC, and argued that for
exemption purposes medical licensees should not be lumped
together with all other materials licensees.

For these reasons, ACNP and SNM requested that the
Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided
in nonprofit institutions, such as hospitals, similar to that
granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical
licensees, by means of a "simple template for structuring
exemption requests;" |

(3) Adopt a sliding scale of minimum fees that grants
nuclear physicians more relief than the current small entity
classification (which grants relief to physicians in private
practice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC'’s
decisionmaking process for developing new regulatory programs.

In that regard, petitioners suggested that the criteria
contained in the NRC’s backfit rule be applied to the development
of all new regulatory programs. That is, if a regulation is not
necessary for the adequa*e protection of the public health and
safety, the NRC would be required to show that the rule would
substantially increase safety and that its benefits outweigh its
costs.

Response. The Commission does not believe that the analogy

between colleges and universities and medical services provided



in a nonprofit institution is a valid one. The Commission
recently decided to reinstate a longstanding (but temporarily
withdrawn) fee exemption for nonprofit educational institutions.
The key to educational institutions’ singular treatment, however,
is not their nonprofit status, nor the fact that they provide
valuable social benefits; rather, it is the existence of certain
structural market fajilures in educational institutions’
production of new knowledge. In other words, colleges and
universities produce new knowledge primarily through basic

1 2search, and disseminate it (essentially for free) to all who
want it, without receiving compensation from those benefitting.
In economic terms, this new knowledge is often termed a “"public
good. "'

Two defining characteristics of a public goad are its
nondepletability and nonexcludability. That is, one person’s
acquisition of knowledge does not reduce the amount available to
others; further, it is not efficient - and often is impossible,
as a practical matter - to prevent others from acquiring it at a
zero price. These characteristics make it difficult to recoup
the costs of producing new knowledge. Because the value of a
public good may be very great, but the costs of producing it

impossible to recapture, public subsidies may be necessary for

'The Commission’s analysis of this aspect of the petition is
base?d .n part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested persons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professcr of Economics, Loyola
College (Md.), dated January 4, 1994.
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production to occur at all. The Commission has decided to exempt
nonprofit educational institutions from annual fees to advance
continued production of new knowledge.

By contrast, medical practitioners have the capability of
obtaining compensation for the benefits they provide Unlike new
knowledge, medical services are both depletable and excludable.
The benefits of medicine, while unguestionably significant, are
therefore a private rather than a public good, in economic terms.
The Commission believes, in sum, that the market failure
considerations that apply to educational instisutions’
attempts to produce new knowledge simply do not apply to medical
practitioners. There is no structural barrier to the recovery of
costs incurred in producing the benefits of medicine. The
situation of the medical practitioners is not fundamentally
different from that of the for-profit licensees whose claims for
exemption on grounds of inability to pass through costs the
Commission has rejected in the past. (See 58 FR 38666-68; July
20, 1993.)

In this regard, the Commission notes petitioners’ claim that
Medicare may not account for NRC fees when reimbursing physicians
and hospitals. The Commission is alsu aware of pricing pressures
caused by competing nuclear wedicine modalities not regulated (or
charged fees) by the NRC. However, as the Commission explained
in its FY 1993 fee rule, it is impracticable for this agency to
evaluate the merits of such empirical claims regarding the

ability of licensees to pass through fee costs to their



customers. (See 58 FR 38666, 18667~68; July 20, 1993.) The
Commission "does not believe it has the expertise or information
needed to undertake the subtle and complex inquiry whether in a
market economy particular licensees can or cannot easily
recapture the costs of annual fees from their customers." (58 FR
38667; July 20, 1993.) This statement applies equally to medical
licensees as it does to all others whose products cannot be
characterized as a "public good."

Addressing the petition’s second major point, the Commission
disagrees with those commenters who call for new individualized
exemption criteria for medical licensees. The Commission
believes that the current exemption process for materials
licensees, as codified in 10 CFR 171.11(d), provides medical
licensees with the opportunity to request an exemption by means
of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials
licensee) contained in § 171.11 allow the requester to inform the
Commission of "(a)ny . . . relevant matter that the licensee
believes" should impact on the exemption decision. This allows
the Commission flexibility to consider each situation on its own
merits. Were the Commission to attempt to establish specific
criteria for each type of materials licensee, itself a daunting
task, it might then be prevented from considering factors which
did not fall precisely within those enumerated. And if the
Commission retained the open-ended provision quoted above, it

would have expended considerable time and resources to little



purpose, as licensees could make the same claims under new

criteria that they can at this time.

Petitioners also complained that the NRC had established a
high threshold for granting materials exemption regquests. In
this regard, the Commission explained in the first 100 percent
fee recovery rule, in FY 1991, that because it was statutorily
required to collect 100 percent, it could not easily exempt
licensees from fees, [f one licensee or class of licensees is
exempted, those fees must then be placed on other licensees,
inCreasing their fee burden. It is for that reason that the
Commission only grants exemptions in exceptional circumstances.
(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners’ third request, that the Commission establish a
sliding scale of minimum fees based on the size of the licensee,
which "reflects the unigue constraints on physicians", also is
denied. 1In its FY 1991 fee rule, the Commission explained in
great detalil why it devised its fee schedules in the manner it
did, basing fees on classes of licensees rather than licensee~by~
licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to
the Final Rule; July 10, 1991.) There is no information
contained iIn either the petition or comme..ts on the petition
which would lead the Commission to reconsider this approach, and
therefore the Commission must deny this aspect of the petition as
well.

However, the Commission intends to re-examine the size

standards it uses to define small entities within the context of




compliance with the Regulatory Flexibility Act. The Commission
will conduct this review within the context of revision of the
small business size standards proposed by the Small Business
’Piministration ("SBA") (58 FR 46571; September 2, 1993). The
Commission will not complete this review until the SBA
promulgates its final rule on this matter. These activities may
result in a revised derinition of "small entity"™ more favorable
to petitioners.

Finally, the Commission denies petitioners’ request that
licensees be providasd more power over the development of NRC
regulations, and that a new backfit rule incorporating cost-
benefit analysis be instituted to evaluate the agency’s
regulatory programs. The Commission denied similar requests in
its FY 1991 fee rule, explaining that the NRC is not exempt "from
the normal Government review and budgetmaking process." The
Commission at that time pointed out that "the Government is not
subject to audit by outside parties,”" and that "[ajudits are
performed by the General Accounting Office or the agency’s
Inspector General, as appropriate." (56 FR 31472, 31482; July
10, 1991.) Additionally, the NRC complies with Federal
regulations such as the Paperwork Reduction Act of 1980 (44
U.8.C. 3501 et seg.) and the Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seg.) that require agency analysis of the
economic effects of new regulations on licensees. The NRC Statf
also prepares detailed cost-benefit analyses to justify any new

regulatory requirements; these analyses are carefully reviewed by



the Commission. The Commission has seen nothing either in the
petition or comments on the petition that would lead it to change
its approach in this area. The Commission would like to
emphasize, however, that licensees are always welcome and
expected to comment on proposed rulemakings, excluding the
accompanying cost-benefit analyses, and that such comments, along
with the day-to-day interaction between licensees and the agency,
in the Commission’s view provide an adequate and successful
method of keeping each group apprised of the other’s concerns.

2. Comment. The Commission received a potpourri of
comments on other aspects of the petition. A number of
commenters disagreed with the petition, arguing that medical
licensees should not receive an exemption, as the costs of such
an exemption would be borne by other licensees to wiuom the
additional fees would have no relation, and that every licensee
should pay its fair share. Other commenters stated that the fees
should be abolished entirely, which would remove the dilemma over
granting exemptions. One commenter argued for basing an
exemption on the function for which the license is utilized, not
the function of the licensed organization. Some commenters
argued that fees should be based on factors such as the amount of
radicactive sourcns possessed, the number of procedures performed
or the size of the nuclear department within a hospital. Certain
comrenters suggested expanding the number of exemptions to
include Government agencies, along with those licensees which

provide products and services to medical and educational
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entities. One cor enter requested that the NRC take Agreement
Stite schedules into account when setting its own fee schedule.
Another commenter raised concerns as to the expense of NRC
contractors and the quality of NRC regulation. And a few
commenters urged the NRC tn reevaluate or abolish its then-
recently instituted Quality Management (QM) Program.

Response. As the Cormnission stated above, it is denying this
petition for rulemaking, and therefore not exempting medical
licensees for services provided in a nonprofit institution.

The Commission cannot abolirh its tees unilaterally, as the
requirement to collect 100 percent of the agency’s annual budget
authority through user and annual fees is statutorily mandated by
Congress, see section 6101 of OBRA-90.

The Commission has explained in the past why it did not
believe that basing fees on factors such as number of sources or
the size of the facility would result in a fairer allocation of
the 100 percent recovery requirement. (See FY 1991 Final Rule,
56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;
and Limited Revision of Fee Schedules, 57 FR 13625; April 17,
1992.) The Commission has seen no evidence in the petition or
commenis on the petition which would lead it to change its
current approach of charging fees by class of 1. ensee. For
reasons similar to those stated in the earlier rules cited above,
the Commission does not believe it would be feasible to base an
exemption on the function for which a license is utilized rather

than on the function 2f the licensed organization.
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The Commission has also explained in prior rulemakings why
it has decided to charge Federal agencies annual fees, and has
seen nothing in comments on the petition which would cause it to
change its position on this policy matter. (See FY 1991 Final
Rule, 56 FR 31472, 31474+45; July 10, 1991.) The Commission also
does not believe that the exemption for nonprofit educational
institutions should be expanded to cover those private companies
supplying services and products to medical or educational
licensees. The fact that the cost of these services and products
impacts upon exempt licensees is not sufficient reason to exempt
private for-profit licensees. By exempting nonprofit educational
institutions from fees, the Commission has addressed the direct
impact of its fees on those institutions. Additionally, the
Commission has discussed in both prior and current rulemakings
the necessity of a high threshold for exemption reqguests and the
overarching requirement to collect as close to 170 percent of its
annual budget authority as possible; these factcrs remain valid
here.

While the Commission acknowledges that in many cases
Agreement States base their fee schedules in some measure on the
NRC’s fee schedule, the NRC cannot do the reverse. The NR. must
conform its fees to the . percent recovery requirements
mandated by OBRA-90, independent of Agreement State fee schadules
over which the agency has no contr»l.

Finally, the Commission believes tiat comments on the

agency’s QM program, NRC contracting practices and the overall

12



gquality of NRC regulation are beyond the scope of this notice.
However, the Commission notes that the agency’s regulation
codifying its QM program was challenged and ultimately upheld in
court. See American College of Nuclear Physicians and Society of
Nuclear Medicine v. United States Nuclear Regulatory Commission
and United States of America, No. 91-1431, slip op. at 2 (D.C.
Cir. May 22, 1992) (per curiam),

Because each of the issues raised ir. the petition has been

substantively resolved, the NRC has den.ed this petition.

Dated at Rockville, Maryland this day of February, 1994,

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.
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Terence Beven, M.D.
President
American College of Nuclear Physicians

Leon §. Malmud, M.D.
President

Society of Nuclear Medicine
1101 Connecticut Avenue, N.W,.
Suite 700

wWashington, D.C. 20036

Gentlemen:

After careful consideration of your rulemaking petition
dated February 10, 1992, the Commission has determined that your
request to amend 10 CFR 170 and 171 must be denied, for the
reasons provided in the en~'nsed Federal Register noti~e,

The enclosed notice of denial will be published siortly in
the Federal Register. If you need more information, please
contact Michael Rafky .n the Office of General Counsel at 301~
504-1974.

Sincerely,

Samuel J. Chilk
Secretary of the Commission



ATTACHMENT 6



The Honorable Joseph Lieberman, Chairman
Subcommittee on Clean Air and Nuclear Regulation
Committee on Environment and Public Works

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

On July 20, 1993 the NRC published a final rule establishing fee
schedules for its licensees for fiscal year 1993. The final rule
also eliminated a generic exempticn from annual fees previously
granted to nonprofit educational institutions. The Commission’s
need to revisit the generic exemption for nonprofit educational
institutions was occasioned by a March 16, 1593 decision of the
U.S. Court of Appeals for the District of Columbia Circuit
(Allied-Signal, Inc. v. U.S. Nuclear Re

the United States of America, 988 F.2d 146 (D.C. Cir. 1993))
which forced the Commission to acknowledge the weakness of, and
abandon, the argument formerly made on behalf of these
institutions that they could not pass through the costs of NRC
fees,

Fellowing publication of the final rule, the Commisrion received
a petition from Cornell and eleven other universities for
reconsideration of the final rule and reguesting reinstatement of
the exemption for nonprofit educational institutions. The
Commission granted the petition to reconsider this matter and
issued a proposed rule requesting public comments on the
restoration of the exemption for nonprofit educational
institutions. After carefully evaluating the public comments,
the Commission has decided to amend its fee regulations in 10 CFR
Part 171 to reinstate the exemption from annual fees for
nonprofit educational institutions.

Enclosed is a copy of the final rule which is being transmitted
to the Federal Register for publication.

Sincecely,

Ivan Selin
Enclosure: PFinal Rule

¢c: Rep. John R, Kasich



IDENTIC “ETTERS SENT TO:

The Hon. e Philip Sharp, Chairman
Subcommi on Energy and Power
Committee . nergy and Commerce

United State:. fouse of Representatives
Washington, D.C. 205158

ec: Representative Michael Bilirakis

The Honorable Richard H. Lehman, Chairman
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources

United States House of Representatives
Washington, D.C. 205158

cc: Representative Barbara Vucanovich

The Honorable J. Bennett Johnston, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States Senate

Washington, D.C. 20510

cc: Senator Mark O. Hatfield

The Honorable Tom Bevill, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States House of Representatives
Washington, D.C. 20515

cc: Representative John T. Myers

The Honorable Martin Olav Sabo, Chairman
Committee on the Budget

United States House of Representatives
Washington, D.C. 20851§

¢c: Representative John R. Kasich
The Honorable Jim Sasser, Chair—-an
Committee on Budget

United States Senate

Washington, D.C. 20510

¢c: Senator Pete V., Domenici
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NRC REINSTATES ANNUAL FEE EXEMPTION
FOR NONPROFIT EDUCATIONAL INSTITUTIONS

The Nuclear Regulatory Commission is reinstating a provision
to its regulations which exempts nonprofit educational
institutions from annual fees.

The provision was deleted in July 1993 in response to a
March 1993 opinion by the U.S. Court of Appeals for the District
of Columbia Circuit. That opinion remanded for further
consideration the NRC’s rationale for exempting nonprofit
educational institutions from licensing fees. The court opinion
cast doubt on the NRC’s then-existing rationale that nonprofit
educational institutions were unable to pass through the costs of
the fees.

In reaction to the court decision, the Commission initially
proposed to retain the exemption and asked specifically for
public comments on the court’s suggestion that perhaps the
exemption could be justified if "education yields exceptionally
large externalized benefits that cannot be captured in tuition or
other market prices."

Afte: receiving only a few comments supporting a continued
generic exemption and some comments regquesting abandonment, the
Commission reluctantly decided that, in view of the court opinion
and the administrative record, it could not justify a generic
exemption for nonprofit educational institutions.

Soon after publishing a final rule establishing the NRC’s
fiscal year 1993 fee schedules, which included for the first time

annual fees for previously exempt nonprofit educational



institutions, the Commission received a petition for
reconsideration of the rule.

The petition, filed by a number of affected colleges and
universities, asserted that the ext nalized benefits and public
good resulting from use of university research reactors in
various flelds of education would be lost if annual fees were
imposed on colleges and universities.

While the Commission was considering granting the petition
or, as an alternative, granting some nonprofit educational
ynstitutions individual public interest exemptions from the new
annual fees, members of the staff visited a number of colleges
and universities to learn more about the use of nuclear materials
in educational programs and the benefits resulting from the uses
of those materials.

As a result of those visits and the arguments made in the
petition, the Commission proposed retracting the new annual fees-
-$62,100 per research reactor licensee and lesser amounts for
each materials license. After reviewing the over 200 comments
recelved (the vast majority favored granting the petition), the
Commission decided that the exemption from annual fees for
nonprofit educational institutions should be restored.

The amendment to Part 171 of the Commission’s regulations

will become effective on (date).




