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BEFORE THE
ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
UNITED STATES DEPARTMENT OF ENERGY
PROJECT MANAGEMENT CORPORATION Docket No. 50-537
TENNESSEE VALLEY AUTHORITY

(Clinch River Breeder Reactor Plant)
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APPLICANTS' NOTIFICATION
CCNCERNING PENDING LITIGATION

The United States Department of Energy ("DOE'') and
Project Management Corporation ("PMC"), for themselves and
on behalf of the Tennessee Valley Authority (the Applicants),
herepy file this Notification Concerning Pending Litigation.
The Applicants are providing this Notification for the purpose
of keeping che Board currently informed as to matters poten-
tially affecting the above-captioned proceeding, as follows:

Section 50.12 Case - On August 19, 1982, NRDC and

the Sierra Club ("Intervenors') filed, in the United States
Court of Appeals for the District of Columbia Circuit, a
Petition for Review and an Application for Stay of the
Commission's August 17, 1982 Order granting Applicants'

July 1, 1982 request to conduct si.e “reparation activities

pursuant to 10 C.F.R. § 50.12. As of August 30, 1982, all




o2e
responsive pleadings concerning the Application for Stay had

been filed with the court. On October 4, 1982, the court lissued
a temporary stay of the Commission order under review in order
to afford che csurt an opportunity to more fully conmsider the
pending Aoplication for Stay and responses thereto. Site
preparaticn activities were halted as a result of the tempo~
rary stay. Or October 6, 1982, the court issued an vrder
denying the Application for Stay, and establishing an expedited
schedule for review on the merits. Cn December 2, 1982, the
court issued its opinion remanding the cause to the Commission
for the conduct of an e2diudicatory hearing and reconsideration
of its August 17, 1982 decision before February 4, 1983. The
court further orlered that site preparation activitiecs could
continue under the Commission's Augast 17, 1982 Order. On

December 7., 1982 the court, sua sponte, withdrew its December

2 opinion, and remanded the case to the Commission, (1) to
reconsider the availability of Sectiow 50.12 under the Com-
mission's own interpretation of that provision, or (2) to
proceed with the LWA hearings (copy atteched).

Kespectfully submitted,

égzgﬁ//
eorgedk. gaP"

Attorney for Pgedcct
Management Corporation

DATED: December 8, 1982 429V/”

Attorney'for
Department of Energy




WILL BE PRINTED AT A LATER DATE
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Natural Resources Defense Council, Inc. and Sierra Club v. United States Nuclear
Regulatory Commission and United States of America, No. 82-1962

Before: MACKINNON, MIKVA, and EDWARDS, Circuit Judges.

Cvoinion for the court per curiaim.

PER CURIAM: On December 2, 1382, a per curiam opinion was filed in tie
instant case, reversing and remanding thie record to the Nuclear Regulatory Ccmmission
("NRC" or "Commission") "to hold & prompt adjudicatcr hearing strictly limited to the
issues presented by the 10 C.F.R. § 50.12 exemption request for the Clinch River Breeder
Reactor Plant." Pollow{ng the issuance of that opinion the paei has, sua sponte,
reconsidered the matter and decided to withdraw the Opinion and Orde: ¢f December 2,
1982, and to issue this modified opiniun.

Petitioners seek review of an order of the United States Nuclear Regulatory
Commission which permitted the United States Department of Energy ("DOE") and
Inte?venors to commence site preparation activities for the Clinch River Breeder
Reactor ("Clinch River") prior to the issuence of a construction permit. The order was

jssued pursuant to 10 C.F.R. § 50.12 (1982), Y which provides that the Commission may,

1/ 10 C.F.R. § 50.12 (1982) provides:

(a) The Commission may, upon epplication by any interested
person or upon its own initiative, grant such exemptions from the
requireinients of the regulations in this part as it determines are
authorized by law and will not endanger life or property or the
common defense and security and are otherwise in the public
interest.

(b) Any person may request an exemy‘ion permitting the
conduet of activities prier to the issuance 2f a construction permit
prohibited by § 50.10. The Commission may grant such an exemption
upon considering and balancing the following factors:

(1) Whether conduct of the proposed activities will give rise
to a significant adverse impact on the environment and the nature and
extent of such impact, if any;

(2) Whether recress of any adverse environment [sic] impact
from conduct of the proposed activitizs can reasonably be effected
[Continued]



upon consideration of certain factors, grant exemptions from its regulations. Following

an informal proceeding at which it received written and oral “ubmissions from interested
parties concerning a section 50.12 exemption request for Clinch River submitted by
DOE, 2/ .the Commission authorized site preparation activities for Clinch River,
coneluding that each of the factors enumerated in section 50.12 favored permitting those

activities prior to the issuance of a construction permit. Inre United States Department

c;f Energy (Clinch River Breeer Reactor Plant), CLI-82-23, slip op. at 31-32 (Aug. 17,
1982). .

Petitioners contend that, in ordér to authorize the commencement of site
preparation activities, the Cominission was required either (i) to adhere to the
procedures incorporated in section 50.10, the regulation ordinarily invoked in these
circumstances or (ii) to abide by its own prior interpretation of the limited circumstances
under which section 50.12 is available. We agree.

Prior to the enactment of the National Environmental Policy Act, 42 U.S.C. §
4331 et ses. {1976 & Supp. IV 1980) (NEPA), the Commission consistently asserted that it

hed no authority under the Atomic Energy Act to consider non-safety related environ-

should such redress be necessary;

(3) Whether conduct of the proposed activitizs would
foreclose subsequent adoption of alternatives; and

(4) The effect of delay in conducting such activities on the
public interest, including the power needs to be used by the proposed
facility, the availability of alternative sources, if any, to meet those
needs on a timely basis and delay costs to thz applicant and to
consumers.

Issuance of. such exemption shall not be deemed to constitute a
commitment to issue a construction permit. D''ring the period of any
exemption granted pursuant to this paragrc: ™ (b), any activities
ccnducted shall be carried out in such a manner as wiil minimize or
reduce their environmental impact.

2/ Letter from W. Kenneth Davis, Acting Secretary of Energy to the Nucleer Regulatory
Commission (July 1, 1982). DOE submitted the szetion 50.12 exemption request for
Clinch River "for itself and on behalf of Project Management Corporation and the
Tennessee Valiey Authority." Id.



mental issues associated with the licensing of nuclear power facilities. Calvert Cli{fs'

Coordinating Committee v. United States Atomic Energy Commission, 146 U.S. App.

nD.C. 35, 36, 449 7.2d 1109, 1112 (1971). At that time, for example, Commission

authorization to commence site preparation activities was not required. In re Kansas

Gas & Electric Co. (Wolf Creek Nuclear Generating Station, Unit No. 1), CLI-77-1, ¢
N.R.C. 1, 6 (1977). NEPA expanded the Commission's mandate under the Atomic Energy
Act to require it to consider the environmentel consequences of actions taken pursuant

to the Act. Calvert Cliffs' Coordinating Committee v. United States Atomic Energy

Commission, supra, 146 U.S. App. D.C. at 3‘6-37, 449 F.2d at 1112-13.

Accordingly, the Commission promulgated regulations prohibiting site preparation
activities without Commission authorization. 10 C.F.R. §§ 50.i3(c), 4 50.10(e) (1982).

See In re Kansas Gas & Electric Co., supra, 5 N.R.C. at 6. The Commission was aware

that the greatest environmental impact of licensing actions often was associated with
the site preparation activities which necessarily accompany the construction of a nuclear
power faeility. id. &t 7 n.3. The Commission recognized that in Qrder to comply with
NEPA's mandate to consider environmental issue ~aquired to consider site
preparati n activities in its licensing proceedings and to do so in the context
of adjudicatory hearings.

Section 50.12 provides a 1iechanism for obtaining an exemption from the

procedures incorporated in section 50.10, but one that may be invoked only in

3/ 10 C.F.R. § 50.10(c) (1982) provides:

Notwithstanding the provisions of paragraph (b) of this section,
and subject to parugraphs (d) and (e) of this sectici, no person shall
effect commencement of construction of a production or utilization
facility subject to the provisiors of § 51.5(a) of thic chapter on a site
on which the facility is to be operated » itil & construction permit has
been issued. As used in this paragraph, the term "ccmmencement of
construction” means any clearing of land, excavation or other
substantial action that would adversely affect the environment of a
Sitecoos



extraordinary circumstances. L) The Commission has made clear that section 50.12 ‘=
available "only in the presence of exigent circumstsnces, such as emergency situations in
which time is of the essence and relief from the Licensing Board is impossible or highly

unlikely." Washington Public Power Supply System, § N.R.C. 719, 723 (1977). 8/ In this

cese, despite ine fact that section 50.10(e) may have been appropriate and c-ailable, the
Commission proceeded under section 50.12 without identifying thre "exigent
cireumstances" that warranted such extraordinary relief. Fair notice to affected parties
requires that the Commission not alter suddenly and sub silentio settled irterpretations

of its own regulations. See Greater Boston Television Corp. v. F.C.C., 444 F.2d 841, 852

(D.C. Cir. 1970). Accordingly, the record is remanded to the Commission so that it may

either proceed under section 50.10 or explain why it is appropriate in this case to invoke

section 50.12.

ORDER
For the reasons set forth above, it is hereby
ORDERED, that the Opinion and Order entered on December 2, 1982, are hereby
withdrawn; and it is further
ORDERED, that the case is retained by the existing panel and the record is
remanded to the Commission either (1) ‘to reconsider the availability of section 50.12
under the Commission's own interpretation of that provision or (2) to proceed with its

adjudicatory hearing pursuant 1 section 50.10 to determine if site preparation activities.

’

LY The Commission does not contend, and we do not here mean to suggest, that the
iegulation embodied in section 50.12 may be invoked to avoid the statutory heuring
ruquirements explicitly set forth in section 189(a) of the Atomic Energy Act, 42 U.S.C. §
2239(a) (1976).

5/ cf. 39 Fed. Reg. 14506, 14507 (1974} (describing the Commission's "policy regarding
granting of exemptions from § 50.107c) pursuant to 50.12(a)" as one of "granting such
exemptions sparingly and only in cases of undue bardship" and asserting that the
Commission "will continue [that] policy").



may continue; &nd it is further

CxDERED, that the Commission file the record, as supplemented by the
Commission's response to the foregoing instructions, on or before January 7, 1883; and it
is furthes

ORDERED, that site preparation activities for the Clinch River Breeder Reactor
may continue as authorized by the above referenced decision of the Commission subject

to the further order of this Court or of the Commission.

Judgement accordingly.
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CERTIFICATE OF SERVICE

Service has been effected on this date by personal
delivery or first class mail to the following:

*%*Marshall E. Miller, Esquire
Chairman
Atomic Safety & Licensing Board
Nuclear Regulatory Commission
Washingtor,, .. 20545 (2 copies)

*%%%*Dr, Cadet H. Hand, Jr.
Director
Bodega Marine Laboratory
University of California
P.0. Box 247
Bodega Bay, California 94923

*%*Custave A. Linenberger
Atomic Safety & Licensing Board
Nuclear Regulatory Commission
Washington, D.C. 20545 ;

k%%%*Danic+1l Swanson, Esquire
Stuart Treby, Esquire
Office of Executive Legal Director
Nuclear Regulatory Commission
Washington, D.C. 20545 (2 copies)

*Atomic Safety & Licensing Appeal Board
Nuclear Regulatory Commission
Washington, D.C. 20545

*Atomic Safety & Licensing Board Panel
Nuclear Regulatory Commission
Washington, D.C. 20545
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*Docketing & Service Section

Office of the Secretary

Nu~lear Regulatory Commission
Vaehington, D.C. 20545 (3 copies)

William M. Leech, Jr., Attorney General
William B. Hubbard, Esquire

Michael D. Pearigen, Esquire

State of Tennessee

Office of the Attorney General

450 James Robertson Parkway

Nashville, Tennessee 37219

Oak Ridge Public Library
Civic Center
Cak Ridge, Tennessee 37820

Herbert S. Sanger, Jr., Esquire
Lewis E. Waliace, Esquire

W. Walter LaRoche, Esquire
James F. Burger, Esquire
Edward J. Vi%luicci, Esquire
Tennessee Valley Authority
Oftrice o° the General Counsel
400 Comm :rce Avenue

Knoxvill ., Tennessee 37902 (2 copies)

**Dr. Thomas Cochran
Barbara A. Finamore, Esquire
Natural Resources Defense Council, Inc.
1725 Eye Street, N.W.
Suite 600
Washington, D.C. 20006 (2 copies)

Ellyn R. Weiss, Esquire
Harmon & Weiss

1725 Eye Street, N.W.
Suite 506

Washington, D.C. 20006

Lawson McGhee Public Library
500 West Church Street
Knoxville, Tennessee 37902

William E. Lantrip, Esquire
Attorney for the City of Oak Ridge
P.0. Box 1

Oak Ridge, Tennessee 37830

**Leon Silverstrom, Esquire
Warren E. Bergholz, Jr., Esquire
Department of Energy
1000 Independence Avenue, S.W.
Room 6B-256
Washington, D.C. 20585 (4 copies)



DATED:

.

**Eldon V. C. Greenberg

Galloway & Greenberg
1725 Eye Street, N.W.
Suite 601

Washington, D.C. 20006

Commissioner James Cotham

Tennessee Department of Economic
and Community Development

Andrew Jackson Building

Suice 1007

Nasiiville, Tennessee 37219

eorge
Attorney for
Project Management Corporation

December 8, 1982
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Denotes hand delivery to 1717 H Street, N.W.,
Washington, D.C.

Denotes hand delivery to indicated adiress.

Denotes hand delivery .o 4350 East-West Highway,
Bethesda, Maryland.

Denotes hand delivery to 7735 0ld Georgetown kcad,
Maryland National Bank Building, Bethesda, Marjyland.

Denotes delivery by Air Express.



