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f
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0SC MOTION TO COMPEL RESPONSES
TO OSC’S REQUEST FOR PRODUCTION OF DOCUMENTS AND
INTERROGATORIES DATED MAY 10, 1994

INTRODUCTION

Pursuant to 10 C.F.R. §2.740(f), Oncology Services
Corporation (”0SC” or ”“Licensee”) hereby moves the Atomic Safety
and Licensing Board (”Board”) in the above captioned proceeding
to compel the staff of the Nuclear Regulatory Commission
("staff”) to respond to OSC’s Request for Production of Documents
and Interrogatories dated May 10, 1994 (”Request for Production

of Documents and Interrogatories”).

DISCUSSION

I. OSC’S MOTION TO COMPEL RESPONSES TO ITS REQUEST FOR
PRODUCTION OF DOCUMENTS AND INTERROGATORIES DATED
MAY 10, 1994.

0SC hereir moves the Board pursuant to 10 C.F.R.
§2.740(f), to compel the Staff to respond to certain
interrogatories and document production requests contained in
OSC’s Request for Production of Documents and Interrogatories

dated May 10, 1994.
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court determines that an answer does not comply with the
requirements of this rule, it may order either that the matter is

admitted or that an amended answer be served.”).

INTERROGATORY 1

Interrcgatory 1 requested that the Staff define the
following terms and/or phrases: “unsupervised HDR treatments,”
"supervised HDR treatments,” “breakdown of corporate management,”
rely, training ”in-charge of HDR treatment,” “in-service
training,” and reasonable.

The Staff objected to Interrogatery 1, stating:

"The Staff objects to interrogatory 1 on the

grounds that the information sought is the subject of a
prior Board ruling in this proceeding. The Board ruled,
in connection with the Staff’s previous discovery
requests which contained the same terms, that the
Licensee should provide its answers based on what it
believes is a reasonable interpretation of the Staff’s
discovery requests. Order (Ruling on Discovery Matters)
May 6, 1994 at 6, 8, 9 10-11.

Staff Responses and Objections at 2.

These terms for which definitions are sought have been
an integral part of past discovery requests of the Staff. The
Staff, however, has refused to provide any definitions for these
terms. The Staff, through its own actions, commencing with the

issuance of the Suspension Order through the present discovery,



has made these terms vitally important while concomitantly
refusing to give them specific meaning.

The basis for the sStaff’s objections to Interrogatory 1
is at once misguided and inappropriate. In refusing to answer
Interrogatory 1 the Staff relies upon the Board’s Order (Ruling
on Discovery Matters) dated may 6, 1994. See Order (Ruling on

Discovery Matters), May 6, 1994 at 6, 8, 9, 10-11. See also

Staff Responses and Cbjections at 2. The Board’s Order, however,
has nothing to do with the interrogatories and request for
documents at issue in the instant motion. In its Order, the
Board narrowly ruled that, with regard to the Staff’s previous
discovery requests, 0SC was to provide answers based upon what
OSC believed to be a reasonable interpretation of certain terms.
The Beard did not rule that the Staff could forever evade
defining the terms which it has chosen to use. Since it was the
Staff that chose to utilize these terms, 0SC does not believe
that it is unreascnable to request that the Staff defined its own
terms. There is no reason why the Staff is unable to provide such
definitions.

For these reasons, 0SC moves the Board to issue an order
compelling the Staff to provide a full and complete response to
Interrcgatory 1. Alternatively, OSC moves the Board to issue an

order allowing OSC to apply to those terms whatever definition
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0SC deems appropriate for any particular purpose.

INTERROGATORY 2

The Staff’s response to Interrogatory 2 is incomplete.
In this interrogatory, 0SC first requested that the Staff
identify each and every allegation and/or fact upon which the NRC
relied in suspending the license of 0SC. See Request for
Production of Documents and Interrogatories, Interrogatory 2.

The Staff has failed to respond, in any fashion, to that
part of the interrogatory which addresses allegations.

Similarly, the Staff provides no response to Interrogatories
2(a)-2(e), inclusive, insofar as allegations are concerned. 0SC
is entitled to such response.

The Staff’s response with regard to the facts upon which
the NRC relied in suspending the license of 0OSC is incomplete.
The Staff failed to respond adequately to that part of the
interrogatory which addresses facts. Similarly, the Staff also
failed to respond adequately to Interrogatories 2(a)=-2(e),
inclusive, insofar as facts are concerned. OSC is entitled to
such adequate responses.

The Staff’s response to Interrogatory 2(a) is incomplete
and evasive. The Staff not only failed to list any facts upon

which it relied upon in suspending the license of 0SC, but also
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failed to identify “[tlhe federal regulations, the license
condition and/or any of the law which the NRC asserts the
licensee violated with respect to said fact. . .” See Request
for Production of Documents and Interrogatcries, Interrogatory
2(a). Staff’s response therefore is inadequate. OSC is entitled
to a specific answer to this discovery request without the need
to guess which facts the NRC ”"relied” upon in suspending the
license of 0OSC.

The Staff’s response to Interrogatory 2(b) is incomplete
and evasive. The Staff failed to identify ”[t]lhe identity of any
NRC personnel who will testify about the (i) alleged factual
situation and (ii) the application of the relevant federal
regulation, license condition and/or any other law which the NRC
asserts the licensee violated with respect to said fact. . .”

See Request for Production of Documents and Interrogatories,
Interrogatory 2(b). The Staff’s response therefore is
inadequate. 0SC is entitled to a specific answer to this
discovery request. The Staff’s response references a previous
Staff pleading which fails to address each item contained in
Interrogatory 2(b).

The Staff’s response to Interrogatory 2(c¢c) is incomplete
and evasive. The Staff failed to identify any ”. . . legal

theory by which the Staff asserts that the federal regulation,
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For these reasons, 0SC moves the Board to issue an order
compelling the Staff to provide a full and complete response to

Interrogatory 2.

INTERROGATORY 3

The Staff’s response to Interrogatory 3 is incomplete.
0SC requested the production of #. . . any and all documents used
by the NRC to answer interrogatory 2 above.” See Request for
Production of Documents and Interrogatories, Interrogatory 3.

The Staff, in response to Interrogatory 3, has done nothing more
than make reference to both its inadequate response to
Interrogatory 2(d) and the Suspension Order. This is an
inadequate response. 0SC is entitled to a specific answer to this
discovery request and does not accept the Staff’s premise that
discovery begins and ends with the Suspension Order and the
interview transcripts identified in the response to Interrogatory
2(d).

For these reasons, 0SC moves the Board to issue an order
compelling the Staff to provide a full and complete response to

Interrcgatory 3.

INTERRCGATCRY 4

Interrogatory 4 asks the staff to #[i]dentify the
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draftsman of 10 C.F.R. Section 35.404a.” See Request for
Preduction of Documents and Interrogatories, Interrogatory 4.
The Staff objected to this interrcgatory claiming that the
"(i]nformation sought in interrogatory 4 is not relevant to any
issue in this proceeding, and it is not necessary for a proper
decision.” See Staff Responses and Objections at 5.

Whether or not the Staff believes the information socught
in a particular interrogatory is necessary for a proper decision
is irrelevant and does not constitute a basis for the Staff’s
failure to answer or respond to this valid discovery request.

See 10 C.F.R. §2.740. 1In its response to Interrogatory 9 of the
Request for Production c¢f Documents and Interrogatories, the
Staff indicates that 10 C.F.R. Part 35 applies to the subject
matter of the OSC license. Because the Staff asserts that Part
35 applies to the 0SC license, the Staff cannot also be heard to
assert that particular sections of Part 35 are not relevant when
it is inconvenient for the Staff to provide a discovery response.

For these reasons, 0SC moves the Board to issue an order

compelling the Staff to provide a full and complete response to

Interrogatory 4.

CONCLUSION

For the reasons set forth above, the 0SC Motion to
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Respectfully submitted,

Compel Responses to OSC Request for Production of Documents and

Interrogatories dated May 10, 1994 should be granted.

)

MARCY L. COLKITT

PO Box 607

Indiana, PA 15701-0607
Telephone: (412)463-3570
Attorney I.D. #53447
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the within
0SC Motion to Compel Responses to 0SC’s Request for Production of
Documents and Interrogatories dated May 10, 1994, was furnished
to the following by telefax and U.S. Mail, postage prepaid on
this 17th day of June, 1994:

G. Paul Bollwerk, III, Chairman Dr. Charles N. Kelber

Administrative Judge Administrative Judge

Atomic Safety & Licensing Board Atomic § fety & Licensing

Panel Board Panel

4350 East West Highway 4th Fl. 4350 East West Highway 4th Fl.

Bethesda, MD 20814 Bethesda, MD 20814

(via Telefax (301-492-7285) (via Telefax (301-492-7285)

Dr. Peter S. Lam Marian L. Zobler, Esgq.

Administrative Judge Eugene Holler, Esq.

Atomic Safety & Licensing Bd.Panel 0Office of the General Counsel

4350 East West Highway 4th Fl. U.S. Nuclear Regulatory Comm.

Bethesda, MD 20814 Washington, DC 20555

(via Telefax (301-492-7285) (via Telefax (301-504-3725)

Office of Commission Adjudicatory File (2)

Appellate Adjudication (1) U.S. Nuclear Regulatory Comm.

U.S. Nuclear Regulatory Comm. Washington, DC 20555

Washington, DC 20555

Atomic Safety & Licensing Office of the Secretary (2)
Becard Panel (1) Attn: Docketing & Service Sec.

U.S. Nuclear Regulatory Comm. U.8. Nuclear Regulatory Comm.

Washington, DC 20555 Washington, DC 20555

(via Telefax - 301-504-1672
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