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final NRC decision thirty [10) days ufter being

made and only in the event that the
Commission has not exercised sua sponte
review.
{5) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
s Material Safety and Sufeguards, as
eppropriate, concludes that w.gnificant
"~ changes have occurred since the completion
of the previous antitrust review in connection

. * with the constructior: permit, then the

provisions of § 2.102(d) shall apply.

(c){1) Except as provided in paragraph
{c)2) below, the Director of Nuclear Reactor
Regulation or the Directc: of Nuclear
- Maierial Safety and Safeguards, as

appropriate, shall refer and transmit a copy
of each application for @ construction permit
or an operating license for a utilization or
production facility under section 103 of the
Act, to the Attorney General as required by
section 105¢ of the Act. Under that section,
the Attorney General will, within a
reasonable time, but in no event to exceed
180 days after receipt, render such advice to
the Commission as is deterinined o be
appropriate in regard to the finding to be
made by the Commission as to whether the
activities under the license would create or
maintain a situaticn inconsistent with the
antitrust luws specified in subsection 105a of
the Act.

(2) The review by the Attorney General
described in paragraph (c)(1) above is not
required for spplications for operating
licenses for production or utilization facilities
under section 103 of the Act for which the
construction permil was also issucd under
saction 103, unless the Director of Nuclear
Reactor Regulation or the Director of Nuclear
Material Safety and Safeguards, as
appropriate, determines, after consultation
with the Attorney General and in accordance
with § 2.101(e), that such review is advisable
on the ground that significant changes in the
licensee's activities or proposed activities
have occurred subsequent to the previous
review by the Attorney General and by the
Commiss.on under section 105¢ of the Act in
connection with the construction permit.

- - . . .

Dated at Washington, DC this 3d day of
March, 1962

For the Nuclear Regulatory Commission.
Samuel Chilk,
Secretary of the Commission.
[FR Doc. 82-6340 Filed 3-8-82 845 urij
"BILLING CODE 7590-01-M

10 CFR Part 2

General Statement of Policy and
Procedure for Enforcement Actions

AGENCY: N iclear Regulutory
Commission,

ACTION: Revised general statement of
policy.

SUMMARY: The NRC is revising iis
enforcement policy based on: (1)
experience gained in the nnplrnn nltation
of the proposed general guidance to the
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stolf since that guidance was published
in October 1980; and (2) comments
received during and following public
meetings on the policy. The policy
statement is intended to inform
licensees and the public of the bases for
tuking various enforcement actions. The
policy, which provides guidance, is
being codified as Appendix C to Part 2
of Title 10 of the Code of Federal
Regulations.

EFFECTIVE DATE: March 9, 1962.

FOR FURTHER INFORMATION CONTACT:
James Lieberman, Acting Director,
Enforcement Staff, Office of Inspection
and Enforcement, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555 (301-492-4909).
SUPPLEMENTARY INFCRMATION: The
Nuclear Regulatory Commission is
revising its enforcement policy to
respond to comments provided on an
earlier version published in October
1980 and to reflect experience gained in
use of the interim policy. The revised
policy describes the general bases on
which various enforcement sanctions
are to be used as part of the NRC's
regulatory program. The statement of
general policy set forth below (as
Appendix C to Part 2) ig intended to
serve as Commission guidance, rather
than as rigid requirements,

Background

The criteria used by the.Commission's
staff to determine categories of
noncompliance and enforcenmient actions
arising therefrom (refirred to hereafter
as "Criteria”) were first published on
October 17, 1972 (37 FR 21962). These
Criteria were subsequently modified on
January 3, 1975 (40 FR 820) and on
December 3, 1979 (44 FR 77135). In late
1979, the Commission directed the staff
to prepare a comprehensive statement of
enforcement policy. This staff effort
received added urgency with the
enactment of Pub. L. 96-295 (signed June
30, 1980), that, among other things,
amended Section 234 of the Atomic
Energy Act to raise the maximum civil
penalty the NRC can impose from $5,000
to $100,000 per violation and eliminated
the provision limiting the total civil
penalties for any 30-day period to
$25.000.

On September 4, 1960, the
Commission approved a proposed
general statement of policy on
enforcement, and directed the stalf: (1)
To imnlement the proposed policy as
interim guidance: (2) to publish the
proposed policy for public comment; and
(3) to conduct a series of public meetings

to obtain and consider public comments -

on the proposed policy.
The proposed policy was published in
the Federal Register on October 7, 1960

(45 FR 60754). A scries of five public
meetings was announced on October 17,
1980 (45 FR 69077) and copies of both
those Federal Register items were
mailed to «il NRC licensees and to
identified public interest and intervenor
groups, soliciting their participation in
the meetings.

Results of Meetings

Public meetings were held in early
December 1980, #s scheduled, in
Philadeiphia, PA, Atlanta, GA, Chicago,
IL. Dallas. TX, and Oakland, CA.
Attendance st the meetings varied from
about 35 (at the Dallas and Oakland
meetings) to a little over 100 (at the
Philadelphia and Chicago meetings). All
meetings were transcribed, and
transcripts are available in the NRC's
Public Document Room at 1717 H Street
NW, Washington, DC 20555.

In addition to comments received at
the public meetings, written comments
were submitted by 162 individuals and/
or groups. All comments were carefully
considered by the staff in its revision of
the policy, and where appropriate, the
policy was revised to accommodate
Jiem. The nature of both verbal and
written commente ranged from highly
critical to enthusiastically supportive. In
general, however, the thrust of the
comments was unfavorable, with
criticism most often directed at: (1) The
generally perceived adversarial tone of
the policy; (2) the lack of more explicit
consideration of extenuating conditions
as they might apply to individual cases,
thus arguing for more flexibility for the
stuff to apply judgment and discretion in
enforcement decisions; (3) inadequate
recognition of effective licensee audit
programs designed to identify and
correct problems internally; (4)
inconsistency among the severity levels
assigned to vinlations in the various
activity areas; (5) lack of clarity in the
examples of violations in the
supplements; and (6) inadequate
distinctions between severity levels,
particularly for the less serious
violations.

Representative concerns (as
paraphrased by the staff) frequently
expressed in both the public meetings
and the writtern comments, and the
NRC staff responses to them are set
forth below. In addition, a compilation
of all written comments, and staff
responses to them, has been prepared
and will be niade available soon in the
NRC Public Document Room and
through the National Technical
Informntion Service (NTIS), Springfeld,
VA, us an NRC report (NUREG-07306).
Many of the oral presentations at the
public meetings were reiterated in the
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written comments, and the general
thrust of all the oral presentations
closely paralled the written comments.

Comment: The Commission should be
involved in any decisions deviating from
the stated enforcement policy, whether
that deviation results in a greater or
lesser civil penalty.

Response: The Commission is notified
before proposing each civil penalty.
However, requiring the Commission to
rule on each deviation would create an
undue burden on the Commission.
Currently the policy calls for
Commission review when:

a. The proposed action may in itself
involve public health and safety risks;

b. The Commission feels it is
desirable;

¢. The Director feels it is appropriate;
or

d. A civil penalty for a single violation
exceeds 3.75 times the base amount of a
severity leve! I violation.

Comment: In implementing this policy
NRC should follow the requirements of
the Regulatory Flexibility Act of 1980.

Response: This policy is not subject to
the Regulatory Flexibility Act.

Comment: The size of a fine should be
based on hazard not the ability to pay.

Response: The legislative history of
section 234 indicates that ability to pay
is a factor to be considered in assesing
civil penalties. The structure of Table 1
does reflect generally the nature of
hazard involved in licensed activities. A
civil penalty is not designed to put a
licensee out of business. Where it is
appropriate to terminate licensed
activities, an order, rather than a civil
penalty, is used.

Comment: It should not be NRC policy
to fine individual operators licensed
under 10 CFR Part 55.

Response: Enforcement actions for
licensed opeators will be determined on
a case-by-case basis, as specified in
Section IV.A. of the Policy Statement.

Comment: Inadvertent ervors must be
accepted as a distinct possibi'ity and
severe penalties should be reserved for

- willful violations only.
_ Response: NRC expects, and has
required, a high standard of licensee
compliance; this policy is designed to
ensure that this high standard is
maintained. Clearly, willful violations
should be treated more harshly. A
willful violation may be a criminal
violation under the Atomic Energy Act
and may be referred to the Department
of Justice for appropriate action.

Comment: Insufficient time was
allowed to prepare for pubic meetings,

Response: The meetings were
announced on October 17, 1980 and
were held in early Docember, 1980, a

period of at least six weeks to prepare
for the meetings. ]

Comment: Insufficient time has been
allowed for written comments.

Response: All comments received
before June 1981 were considered in the
policy modification, although the formal
closing date for receipt of comments
was December 31, 1980, which provided
almost three morths from date of
publication in the Federal Register for
preparation of written comments,

Comment: The policy shoula be
withdrawn until an assessment can be
made as to the necessity of new
regulations.

Response: This policy does not add
any new requiremeats. Rather, it
announces how the NRC will enforce
existing requirements.

Comment: The Olfice Directors should
have more discretion.

Response: The Office Directors have
broad discretion. The policy allows for
discretion while ensuring that sufficient
guidance is present for its even
application.

Comment: Any civil penalties imposed
on nonprofit hospitals or other nonprofit
institutions would have to be paid by
increasing charges to the public.

Response: Teble 1 has been modified
to address this concern. The
Commission does not desire to increase
consumer costs. Nevertheless. the
Commission believes that civil penalties
provide both profit-making and
nonprofit institutions incentives for
safety through compliance with its
requirements. }

Comment: What criteria were used to
place particular violations in their
corresponding severity levels?

Response: The actual or potential
impact on the health and safety of the
public is the fundamental basis for this
determination within each activity area.
It is inappropriate, however, to compare
severity levels between activity areas.

Comment: Are the supplements for
guidance only or are they mandatory?

Response: The supplements are for
guidance, as is the entire policy
statement.

Comment: The aggressive use of
monetary civil penalties will not easure
compliance with NRC regulations.

Response: While not ensuring
compliance, civil penaltics are strong
incentives to comply. Enforcement
actions are almost exclusively
retrospective in nature, of course, and
thus address past noncompliance rather
than guarantee’ng compliance,
Nevertheless, the deterrent effect of
enforcement, including civil penalties, Is
considered to be substantial. In
addition, it is Commission policy that

noncomplisnce should be more
expensive than compliance.

Comment: The language used in the
introduction and purpose invites a
counterpreductive adversarial
relationship.

Response: The language in the
introduction and purpose has been
changed to address this concern.

Comment: The requirement to submit
responses to Notices of Violation under
oath or affirmation is unnecessary and
contributes to an adversarial tone. It
should not be required for all responses.

Response: The across-the-board
requirement has been elimina‘ed for
other than escalated enforcement
actions, but the decision to require such
sworn responses remains an NRC option
under Section 182 of the Atomic Energy
Act. The Commission continues to
expect accurate, complete and timely
information from licensees. The
elimination of the oath requirement will
not prevent the Commission from taking
enforcement action for responses that
do not meet that expectation.

Comment: Civil penalties should not
be imposed for the same violation which
is the basis for a license revocation or
suspension.

Response: The Atomic Energy Act
expressly provides for civil penalties to
be assessed for any violation which
would warrant license revocation. The
decision as to whether both revocation
(or suspension) and civil penalties
should be applied for the same violation
is made on a case-by-case basis.

Comment: The matching of severity
levels to civil penalties may make it
easier for the NRC to determine a civil
penalty and/or any other sanction, but it
takes away from the licensee any
chance of proving the existence of
mitigating circumstances.

Response: Prior to imposing civil
penalties, licensees are given the
opportunity to raise any mitigating
circumstances unique to the case. These
circumstances are taken into
consideration when the decision is mac »
whether or not to order the imposition o1
civil penalties. Mitigation or remission
of civil penalties based on such licensee
responses is not uncommon when
compelling arguments are presented.

Comm=nt: Provisions for escalated
action sét forth in Table 2 are not
appropriate.

Response: Table 2 1s advisory, not
mandatory.

Comment: Sexerity levels need to be
revised to more clearly reflect health
and sufety concerns.,

Response: The number of severity
levels has been reduced to five, with
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addi*lonal guidance in expanded
supplements.

Comment: Immediate Action Letters
should be called Confirmatory Action
Letters,

Response: Adopted.

Comment: Is the Enforcement Policy a
Ceneral Statement of Policy or a
regulation?

Response: An underlying basis of this
policy that is reflected throughout it is
that the determination of the
appropriate sanction requires the
exercise of discretion such that each
enforcement action is tailored {c the
particular factual situation. In view of
the discretion provided, the enforcemen®
policy is being adopted as a statement
of general policy rather than as a
regulation, notwiths*anding that the
statement has been gromulgated with
notice and comment procedures. A
general statement of policy will permit
the Commission maximum flexibility in
revising the policy statement and it is
expected that the statement, especially
the supplements, will be revised as
necessary to reflect changes in policy
and direction of the Commission.

In drafting the statement it wus
expected that the specific enforcement
criteria should provide adequate
guidance and be applied in the majority
of circumstances requiring enforcement
actions. The policy, as indicated above,
does provide discretion to take
appropriate action if, after considering
the policy statement, the Director
determines that application of the
criteria is inappropriate. For example,
there may be cases where more than a
25% increase in civil penalty is
appropriate based on prior enforcemont
history.

Principal Changes

The fundamental basis of the revised
policy remains the same as that
articulated in the interim policy. That is,
violations are categorized by severity
level in accordance with guidance
incorporated iu the policy statement.
Based ou that severity level, the
enforcement sanction to be applied is
then determined. Depending on the
nature of the licensed activity involved,
the size of any base civil penalty that
may be called for is then determined
and adjusted upward or dawnward
based on the circumstances of the
specific case.

In spite of these basic similarities,
substantial changes have becn made in
how the steps are accomplished and in
clarifying the language used to present
the policy. The most significant of these
vhanges include: (1) Reduction in tho
Jumber of severity levels from six to

five; (2) provision that soverity level 11
violations be considered for civil
penalties, rather than normally
assessing civil penalties for them: (3)
elim’nation of civil penalties for
violations identified, corrected and
reported by licensees under certain
conditions; (4) elimination «f specific
criteria for enforcement actions against
licensed operators; (5) mod “cation of
the tone of presentation to avoid an
unnecessarily adversarial character: (6)
changes in the base civil penalty values
to better differentiate among different
types of licensees; (7) clarification of a
number of passages and of several terms
used .a the policy: (8) addition of a new
suplement containing guidance on
mi.cellaneons matters, including

v lations involving material false

¢ atements, willful violations and
reporting failures; and (9) combination
of the supplements applicable to fuel
cycle operation and materials activities
into one supplement.

Pursuan? to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, as amended,
and Section 552 of Title 5 of the United
States Code, the following statement of
policy is published as Appendix'C to 10
CFR Part 2 as a document subject to
codification to be effective March 9,
1982,

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

i. The authority citation for Part 2
continues to read as follows:

Authority: Secs. 181, 181, 68 Stat. 948, 953
(42 US.C. 2201, 2231); sec. 191, as amended,
Pub. L. 87-615, 76 Stat. 409 (42US.C. 241);
sec. 201, Pub. L. 93-438, 85 Stat. 1242, as
amended by Pub. L. 64-79, 89 Stat. 413 (42
USC.5841);5 USC. 552.

Section 2101 also issued under secs, 52 02,
81, 103, 104, 105, 68 Stat. 930, 932, 935, 936,
837, 938, as amended (42 U.S.C. 2072 2M93,
2111, 2133, 2134, 2135); sec. 102, Pub. L. 91-
190, 85 Stat. 853 (42USC. 4332); sec. 301, 48
Stat. 1248 (42 US.C. 5871). Sections 2.102,
2.104, 2.105, 2.721 also issued under secs. 102,
103, 104, 105, 183, 189, 68 Stat. 936, 937, 038,
954, 955, as amended (42 US.C. 2132, 2133,
2134, 2135, 2233, 2239). Sections 2.200-2.206
also issued under sec. 186, 68 Stat. 955 (42
usc. 2236); sec. 208, 88 Stat, 1296 {42USC
5846). Sections 2.600-2.608, 2.730, 2 772 also
issued under sec. 102, Pub. L 91-190, 83 Stat.
853 (a2 USC 4332). Sections 2.700a, 2719
also 1ssued under 5 U.S.C. 554. Lections 2.754,
2.760, 2770 also issued under 5 U.S C. 557.
Section 2.790 also issued under sec. 103, 68
Stat 930, as amended (42 US.C. 2133),

Sect ons 2.600-2 807 also issued under §
U.S.C. 553. Section 2.608 also issued under §
U.S.C. 553 and sec 102, 83 Stat. 853 ($2USC.
4332). Section 2.809 also issued under S5USC.
553 and sec. 29, Pub. L. 85-256, 71 Stat. 579 as
umended by Pub. L. 05-209, 91 Stat 1403 (12
US.C. 2009). Appendix A is also issued under

sec. 0, Pub. L. 91-500, 84 Stat. 1472 (2USC.
2135).

2. Part 2is amended by adding a new
Appendix C to read as follows:

Appendix C—General Policy and Procedure
for NRC Enforcoment Actiens

The following statement o' general policy
and procedure explaing the #nlorcement
policy and procedures of the U S. Nuclear
By ulatory Commission and its staff in
Initiating enforcement actions and of
presiding officers, the Atomic Safety and
Licensing Appeal Boards, and the
Commission in reviewing these actions. This
statement is applicable to enforcement in
matters involving the public health and
safety, the common defense and security, and
the environment. '

L Introduction and Purpose

The purpose of the NRC enforcement
program is to promote and protect the
radiological health and safety of the public,
including employees' health and safety, the
common defense and secunty, and the
environment by:

* Ensuring compliance with NRC regulations
and license conditions;

* Obtaining prompt correction of
noncomgliance;

* Deterring future noncomplia  :e; and

* Encouraging improvement of | censee
performance, and by example, that of
industry, including the prompt
identification and reporting of potential
safety problems.

Consistent with the purpose of his
procram, prompt and vigorous er’ ~rcement
action will be taken when deal + with
licensees who do not achieve th vecessary
meliculous attention to detail and the high
standard of compliance which the NRC
expects of its licensees. Each enforcement
action is dependent on the circumstances of
the case and requires the exercise of
discretion after consideration of these
policics and procedures. In no case, however,
will licensees who cannot achieve and
maintain adequate levels of protection be
permitted to conduct licensed activities,

1L Statutory Authority and Procedural
Framework

A. Statutory Authority

The NRC's enforcement jurisdiction is
drawn from the Atomic Energy Act of 1954,
as amended, and the Energy Reorganization
Act of 1974, as amended.,

Section 161 of the Atomic Energy Act
authorizes NRC to conduct inspections and
investigations and to issue orders as may be
necessary or desirable to promote the .
common def.ase and security or to protect
health or to minimize danger to life or
property. Section 180 authorizes NRC to
revoke licenses under certain circumslances
(e.g.. for material fulse stutements, in
response to conditions that would have
warranted refusal of a license on an original
application, for a licensee's fuilure 1o build or

' Antitrust enforcement mattors will be dealt with
n o cuse by -case basis
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operate a fucility In accordunce with the
terms of the permit or license, and for
violation of n NRC regulution). Section 234
usuthorizes NRC to impose civil penalties not
to exceed $100,000 per violation per duy for
the violation of certain specified licensing
provisions of the Act, rules. orders, and
license terms implementing these prove:lons,
and for violations for which licenses can be
revoked. Section 232 authorizes NRC to seek
injunctive or other equitable relief for
violation of regulatory requirements.

Section 206 of the Energy Reorganization
Act authorizes NRC to impose civil penalties
for knowing and conscious failures to provide
certain safety information to the NRC.

Chapter 18 of the Atomic Energy Act
provides for varying levels of criminal
penalties (i.e.. monetary fines and
imprisonment) for willful violations of the act
and regulations or orders issued under
Sections 65, 161(b), 161(i), or 161(0) uf the Act
Section 223 provides that crimival penalties
may be imposed on certain individuuls
employed by firms constructing or supplying
basic components of any utilization facility if
the individual knowingly and willfully
violates NRC requirements such that a basic
component could be significantly impaired.
Section 235 provides that criminal penalties
may be imposed on persons who interfere
with inspectors. Section 236 provides that
criminal penalties may be imposed on
persons who attempt to or cause sabotage at
a nuclear facility or to nuclear fuel. Alleged
or suspected criminal violations of the
Atomic Energy Act are referred to the
Department of Justice for appropriate action.

B. Procedural Framework

10 CFR Part 2. Subpart B, of NRC's
regulations sets forth the procedures the NRC
uses in exercising its enforcement authority,
10 CFR 2.201 sets forth the procedures for
issuing notices of violation.

Tre procedure to be used in a8sessing civil
penalties is st forth in 10 CFR 2.205. This
regulation provides that the appropriate NRC
Office Director initiates the civil penalty
process by issuing & notics of violation and
proposed imposition of a civil penalty. The
licensee is provided an opportunity to contest
in writing the proposed imposition of a civil
penalty. After evaluation of the licensee's
response, the Director may mitigate, remit, or

‘impose the civil penalty. An opportunity is
provided for a hearing if a civil penalty is
imposed.

The procudure for issuing an order ta show
cuuse why a license should not be modified,
suspended, or revoked or why such other
acton should not be tuken is set forth in 10
CFR 2.202. The mechanism for modifying a
license by order is set forth in 10 CFR 2 204,
These sections of Part 2 provide en
opportunity for a hearing to the affected
licensee. However, the NRC is authoriz: . to
make orders immediately effective if the
public health, safety or interest so Guires
o, Inthe cane of un order 1o show « ause, f
the allegod violation is willful,

L Soverity of Vielytions

Regulutory requiremerts ? have varying
degrees of safety, safeguards, or
environmental significance. Therefore, it is
essential that the relative importance of each
violution be identified as the first step In the
enforcement process.

Consequently, violations are categorized in
terms of five levels of severity 1o show their
relative importance within each of the
following seven activity areas:

Reactor Operations;

Facility Construction;

Suleguards;

Health Physics;

Transportation;

Fuel Cycle and Materials Operations; and

Miscellaneous Matters.

Within each activity area Severity Level |
has been assigned to violations that are the
most significant ead Severity Level V
violations ure the least significant. Severity
Level ' had Il violations are of very
significant regulatory concern. In general,
violations that are included in these severity
categories involve actual or high potential
impact on the public. Severity Level 111
viclations are cause for significant concern.
Severity Level IV violations are less serious
but are of more than minor concern: i.e., if left
uncorrected, they could lead to a more
serious concern. Severity Level V violations
are of minor safety or environmental concern.

The relative seriousness of violations at the
several severity levels applies within each
activity area but comparisons betwe=n
activity areas are inappropriate. For example,
while the immediacy of any hazard to the
public associated with Severity Level |
violations in Reactor Operations is greater
than that associated with Severity Level |
violations in Reactor Construction, both
areas have violations which cover the full
range of severity levels. This disparity in
relative seriousness of vioiations in ditferent
activity areas is due to the diversity of
licensed activities regulated by NRC and the
need for continuing improvement in licensee
performance of certain activities.

While examples ure provided in
Supplements I through VII for det crmining the
appropriate severity level Jor violations in
each of the seven activity areas, the
examples are neither exhaustive nor
controlling. These examples do not create
new requirements. They reflect the
seriousness of violations of requirements.
Each of the examples in the supplements is
predicated on a violation of a regulatory
requirement,

In each case, the severity of a violation will
be characterized at the level best suited to
the significance of the particular violution,
Licensed activities not directly covered by
one of the above listed areas, e.g., export
license activities, will be placed in the
activity area most suitable in light of the
particular violation involved.

The severity level of a violation may be
increased if the circumstances surround 8
the matter involve careless disregard of

The torm “requirensent” as used in this puolicy
means u legully bhiading qurement soch us @
statute. pegulation, license condition, teclnasl
apecification, or onder

requirements, deception, or other Indications
of willfulness. The term “willfulness” as used
here embraces a spectrum of violations
runging from deliberate intent to violate or
falsify 1o and iicluding careless disregard for
requireronts. Willfulness does not
comprehend acts which do not rise to the
level of careless disregurd. In determining the
specific severity level of a violation involving
willfulness consideration will be given to
such factors as the position of the person
involved in the violation (e g., first line
supervisor or senior manager), the
significance of any underlying violation, the
intent of the violator (i.e., negligence not
amounting to careless disregard, careless
disregard, or deliberateness), and the
economic advantage, if any, gained b the
violation. The relative weight given to each of
these factors in arriving at the appropriate
scverity level will be dependent on the
circumstances of the violation.

The NRC expects licensees to provide full,
complete, timely, and accurate information
and reports. Accordingly unless otherwise
categorized in the Supplements, the severity
level of a violation involving the failure to
make a required report to the NRC will be
based upon the significance of and the
circumstances surrounding the matter.
However the severity level of an untimely
report, in contrast to no report, may be
reduced depending on t!"e circumstances
surrounding the matter.

IV. Enforcement Actions

This section describes the enforcement
sunctions available to NRC and specifies the
conditions under whict each may be used.
The basic sanctions are r.ctices of violation,
civil penalties, and orders of various types.
Additionally, related « Iministrative
mechanisms such as bulletins and
confirmalory action letters are used to
supplement the enforcement program. In
sclecting the enforcemen® sanctions to be
apphied, NRC will consider enforcement
actions taken by other Federal or State
regulatory bodies having concurrent
jurisdiction, such as in transportation
matters.

With very limited exceptions, whenever
noncompliance with NRC requirements is
identified, enforcement action is taken. The
nature and extent of the enforcement action”
is intended to reflect the seriousness of the
violation involved. For the vast majority of
violations, action by an NRC regivnal office
is appropriate in the form of a Notice of
Violation requiring a formal response from
the licensee describing its corrective actions.
The relatively small number of cases
ivolving elevated enforcement action
receives substantial attention by the puulic,
and may have signficant impact on the
licensee's operation. These elevated
enforcement aciions include civil penaltios;
arders modifying, suspending or revoking
licenses; or orders 1o cease and desist fiom
designated activities.

A. Natice of Violation

A notice of violation is & written notice
settug forth one or more violations of a
legally binding et ement. The notice
noninally requires the hicensee to provide o
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written statement describing (1) corrective
steps which have been taken by the licenseo

the results uchieved; (2) corrective steps
which wili be taken 10 prevent recurrence;
and (3) the date when full compliance will be
achieved. NRC may require responses to
notices of violation to be under c.ath,
Normally, responses under oath will be
required only in connection with civil
penalties and orders.

NRC uses the notice oi vio'ation as the
standard method for formalizing the
existence of a violation. A notice of violation
is normally the only enforcement action
taken, except in cases where the criteria for
civil penalties and orders, as set forth in
Sections IV.B and IV.C respectively, are met.
In such cases, the notice of violution will be
issued in conjunction with the elevated
actions.

Because the NRC wants to encourage and
support licensee initiative for self-
identification and correction of problems,
NRC will not generally issue a notice of
violation for a violation that meets all of the
following tests:

(1) It was identified by the licensee:

(2) It fits in Severity Level IV or V:

(3) It was reported, if required;

(¢) It was or will be corrected. including
measures to prevent recurrence, within a
reasonable time; and

(5) It was not a violation that could
reasonably be expected to have been
prevented by the licensee's corrective action
for a previous violation,

Licensees are not ordinarily cited for
violations resulting from matters not within
their control, such as equipment fsilures that
were not avoidable by reasonable licensce
quality assurance m casures or management
controls. Generally, nowever, licensees are
held responsible for the acts of their
employees. Accordingly, this policy should
not be construed to excuse personnel errors,
E~forcement actions involving individuals,
including licensed operators, will be
determined on a case-by-case busis.?

8 Civil Penalty

A civil penalty is a munetary penalty that
may be imposed for violation of (a) certain
specified licensing provisions of the Atomic
Energy Act or supplementary NRC rules or
orders, (b) any requirement for which a
license may be revoked, or (c) reporting
requirements under Sectior 208 of the Energy
Reorganization Act. Civii penalties are
designed to emphasize the need for lasting
remedial action and to deter future violations

Generally, civil penalties are imposed for
Severity Level 1 and Il violations, are
considered and usually imposed for Severity
Level 1 violutions, and may Le imposed for
Severity Lavel IV viowations that are similar ¢

"Section 234 of the Atomic Encrgy Act gives the
Commission authority to impose civil penalties for
violations on “any person.” “Person” is broadly
defined in Section 118 of the AEA 10 includa
mdividuals, @ variety of organizations. and sny
fepresentatives or agents. This gives the
Commission authonity 1o impose civil penultion on
employees of licensees or on separate e 1tities when
@ violation of a requirement directly inposed on
them is committed

* The word “similer.” as used in this policy, rofiers
10 those vielations which could have b een

1o violations discussed in o previous
eaforcement conference, and for which the
~nforcement conference was ineffective in
achieving the required corrective action.

In applying this guidance for Severity Level
IV violations, NRC normally considers civil
p-aalties only for similar violations that
occur after the date of the last inspection or
within two years, whichever period is
greater. Enforcement conferences are
normally conducted for all Severity Level I, I1,
and Il violations and for Severity Level IV
violations that are conside “ed symptor itic of
program deficiencies, rather than isolated
concerns. Licensees will be put on notice
when a meeling is an enforcement
conference.

Civil penalties will normally be assessed
for know.ng and conscious violations of the
reporting requirements of Section 206 of the
Energy Reorganization Act, and for any
willful violation, including those at any
severity level,

NRC imposes uifferent levels of penalties
for different severity level violations and
diiferent classes of licensees. Tables 1A and
*B show the base civil penalties for various
reactor, fuel cycle, and materials programs.
The structure of these tables generally takes
into account the gravity of the violation as a
primary consideration a..J the ability to pay
as a secondary consideration. Generally,
operations involving greater nuclear material
inventories and greater potential
consequences to the public and licensee
employces teceive higher civil pedaltics.
Regarding the secondary factor of ability of
various classes of licensces to pay the civil
penalties, it is not the NRC's intention that
the economic impact of a civil penalty be
such that it puts a licensee out of business
(orders, rather than civil penaltics, are used
when the intent is to terminate licensed
activities) or adversely affects a licensee's
ability to safely conduct licensed activities.
The deterrent effect of civil penalies is best
scrved when the amounts of ruch penalties,
tuke into account a licensee's “ability to
pay.” In determining the amounts of civil
penalties for licensees for whom the tables
do not reflect the ability to pay, NRC will
consider as necessary an increase or
decrease on a case-by-case basis.

NRC attaches great importance to
comprehensive licensee programs for
detection, correction, and reporting of
problems that may constitute, or lead to,
violation of regulatory requirements. This is
emphasized by giving credit for effective
licensee audit programs when licensees find,
correct, and report problems expeditiously
and effectively. To encourage licensee self-
identification and correction of violations
and to avoid potential concealment of
problems of safety significance, application
of the adjustment factors set forth below may
resultin no civil penalty being assessed for
violations which are identified, reported {if
required), and effectively corrected by the
licensce, provided that such violations were
not disclosed as a result of overexposures or
unplanned releases of radiouctivity or other
specific, self-disclosing incidents,

reasonably oxpected to huve been prevented by the
licensee's corrective action for the previous
vielation,

Qn the other hand, ineffective licensee
programs for problem identification or
correction are unacceptable. In cases
involving willfulness, Nugrant NRC-identified
violations or serivus breakdown in
management controls, NRC intends to apply
its full enforcement authority where such
action is warranted, including issuing
appiopriate orders and assess ing civil
penalties for continuing violations on a per
day basis, up to the statutory limit of $100.000
per violation, per day.

NRC reviews each proposed civil penalty
case on its own merits and adjusts the base
civil penalty values upward or downward
appropriately. Tables 1A and 1B identify the
base civil penalty values for different
severity levels, activity zreas, and <’usses of
licensees. Alter considering all relevant
circumstances, adjustments to these values
may be made for the factors described below:

1. Prompt ldentification and Reporting.
Reduction of up to 50% of the buse civil
penalty may be given when a licer soe
identifies the violation and promptly reporte
the violalion to the NRC. In weighing this
factor, consideration will be given to, among
other things, the length of tinie the violation
existed prior to discovery, the opportunity
available to discover the violation, and the
promptness ard completeness of any
required report. This factor will not be
applicd to violations which constitute or are
identified as a result of overexposures,
unplanned releases of radioactivity or other
specific, self-disclosing incidents. In addition,
no consideration will be given to this fuctor if
the licensee does not take immediate sction
to correct the problem upon discovery.

2. Corrective Action to Prevent Recurrernce,
Recognizing that corrective action is always
required to meet regulatory requirements, the
promptness and extent to which the licensee
tukes corrective action, including actions to
prevent recurience, may be considered in
modifying the civil penalty to be assessed.
Unusually prompt and extensive corrective
action may result in reducing the proposed
civil penalty as much as 50% of the * use
value shown in Table 1. On the other hand.
the civil penalty may be increased as much
as 25% of the base value if initiation of
corrective action is not prompt or if the
corrective action is only minimally
acceptable. In weighing this factor
consideration will be gi~en to, among other
things, the timeliness of the corrective action,
degree of licensee initiative, and
comprehensiveness of the correclive action—
such as whether the action is focused
nurrowly to the specific violation or broadly
to the general area of concern.

3. Enforcement History. The base civil
penalty may be increascd as much as 25%
depending on the enforcement history in'the
general area of concern. Spec ifically, failure
to implement previous sorrective action for
prior similar problems may increase the civil
penalty value.

4 Prior Notice of Similar Events. The base
civil penacty may be incrensed us much as
25%for cases where the licensee had prior
knowledge of . problem as a result of "
licensee audit, or specific NRC or industry

—— e~ —— . ——————————
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notification, and had failed to take effective
prevenlive steps.

5 Mu'" ple Occurrences. The base civil
penally may be increused as much ¢ s 25%
where multiple examples of a particular
violation are identificd during the inspection *
period. This factor is applicable ciny where
NRC identifies the violaton, or fur violutions
associated with sell-disclusing incideste

The abuve [sctors are additive so that the
civil penalty for any sever'ty level may range
from ulue or minus 100% of the base value.
However, in no instance will a civil penalty
for any one violation exceed $100,000 per
day.

The duration of a violation may alse be
considered in assessing a civil penalty. A
greater civil penalty may be imposed if a
violation continues for more than a Jay.
Generally, if a licensee is aware of the
existence of a condition which results in an
ongoing violation and fails to initiate
corrective action, each day the condition
existed may be considered as a separate
vivlation and, as such, subject to a separate
additional civil penalty.

Generally. for situations where a licensee
is unaware of o condition resulting in a
continuing violation, & separate violation and
attendant civil penalty may be considered for
each day that the licensee clearly should -

have been aware of the condition or had an
Opportunity to correct the condition, but
filed to do so. Civil penalties in excess of
3.75 times the maximum civil penalty for a
single Severity Level I violation for euch type
of licensee require specific Commission
approval in accordance with guidance set
forth in Section VI below.

NRC statutory authority permits the
assessment of the maximum civil penalty for
each violation. The Tables and the mitigating
fuctors determine the civil penalties which
muay be assessed for each violation. However,
to emphasize the focus on the fundamental
underlying causes of a problem for which
enforcement action appears to be warranted,
the cumulative total for all violations which
contributed 1o or were unavoidable
consequences of that problem will generally
be based on the amount shown in the table,
as adjusted. If an evaluation of such multiple
violations shows that more than one
fundamental problem is involved, each of
which, if viewed indenendently, could 'ead to
civil penalty action by itself, then separate
civil penalties may be assessed for each such
fundamental problem. In this regard, the
failure to make a required report of an event
requiring such reporting is considered a
scparate problem and will normally be
assessed 1 separate civil penalty.

TABLE 1A.—BASE Civi' Pen LTIES .
(For Seventy | Violatons) 5
Plant Salequaras Transportation
opemnngs, "
onus | Coegory | Norcme | Jort | tow
W0
theann 1 gory 1 ".';;',: m
physccs ol *
8 Power Reactons ... $80 000 $40 000 $80 000 $5,000
© Test Reactos : PRSI 10,000 § 000 10000 %00
¢ Research Reactors and Critscal Fackisns 5000 2500 5.000 1060
0 Fuel Fackies A 80000 40000 40,000 “ D00
® Industial Users of Matonal ¢ ! i . $.000 2000
1 woste Disposal Lcen oo e 6000 3000
9 Academc or Meocal instilutions * 2500 1.000
h Other Matenal Licensoes 2,500 1,000

1 konsees ee those aulh d to

of strategc special nuclear matenal (10 CFR

' Category
73 2(boy)

* Type B packages

* Type A mutod guanity pack

.

WOusloal radographers. auclear pharmaces, Indusinal processors and fems engaged n manuacturng or
matenars

Inchades
GEOUNON OF DYEF oK OF SHCe
*The w b

WOl o

TaBLE 1B.—BASE CiviL PENALTIES

Base ol
penaily
Aot *

Seveoty level

100
80
50
15

L]

«IsS=~

S E—\

' Percent of amount isted in tablke 1A

C. Orders

An order is a written NRC directive to
modify. suspend, or revoke a license: 1o couse
and desist from a given practice or activity;
or to take such other action as may be proper
(see 10 CFR 2.202 and 2 204). Orders may be
issued as set forth below. Orders may also be

NOL otherwse categonzed under 8 Brough 1 i ths table

issued in lieu of, or in addition to, civil
penalties, as appropriate,

(1) License Modification Orders are issued
when some change in licensee equipment,
procedures, or management cor trols is
necessary.

(2) Suspension Orders may be used:

(a) To rumove a threat to the public health
and sufety, common defense and security, or
the environment;

(b) To stop facility construction when (i)
further work could preclude or significantly
hinder the identification or correction of an
improj orly constructed safety-related system
or component, or (ii) *he licensee's ouality
assurance program implementation is not
adequate to provide confidence that
construction activities are being properly
carried out;

(c) When the licensce has not responded
adequately to other enforcement action;

() When the licensee interferes with the
conduct of an inspection or investig: tion; or

() For any reason not mentioned sbove for
which license revocation is legally
anthorized ,

Suspensions may apply to all or part of the
licensed activity. Ordinarily, & licensed
activily is not suspended (nor is a suspension
prolonged) for failure t¢ comoly with
requirements where such fauure is not willful
und adequate corrective action has been
taken.

(3) Revocation Orders may be used:

(a) ‘Wb a a licensee is unable or unwilling
to comply with NRC requirements,

(b) When a licensee refuses to correct a
violation,

(¢) When a licensee does not respond to a
notice of v. lation where a response was
required,

(d) When a licensee refuses to pay a fee
require.! by 10 CFR Part 170, or

(¢) For any other reason for which
revocation is authonzed under Section 186 of
the Atomic Encrgy Act (e.g., any condition
which would warrant refusal of a license on
an original application).

(4) Cease and Desist Orders are typically
used to stop an unauthorized activity that has
continued after notification by NRC w4t such
activity is unauthorized.

Orders are made ei.ective immediately,
without prior opportunity for hearing,
whenever it is determined that the public
Fealth, interest, or safety so requires, or when F
the order is responding to a violation
involving willfulness. Otherwise, a prior
opportunity for a hearing on the order is 1
aflorded. For cases in which the NRC
believes a basis could reasonably exist for
not taking the action as proposed, the
licensee will ordinarily be afforded an
opportunity to show cause why the order
should not be issued in the proposed manner.

D. Escalation of Enforcement Sanctions

NRC considers violations of Severity
Levels L 1L or 11 to be serious. If serious
violations occur, NRC will, where necessary,
issue orders in conju action with civil
penalties to achieve immediate corrective !
acti. ns and to deter further recurrence of
scricus violations. NRC carefully considers
the circumstances of each cas : in selecting
and applying the sanction(s) appropriate to
the case ir ‘cecordance with the criteria
described in Sections [V.B and 'V C, above.

Exumples ¢ 2nforcement actions that
could be tuken for similar Severity Level 1, 11,
or Il violations are set forth in Table 2. The
actual progression to be used in a particular
cuse will depend on the circumstances, ;
However, enforcement sanctions will ’
normally escalute for recurring similar
violations. .

Normally the progression of enforcement
actions for similar violations wili be based on -
violations under a single license, When more
than one facility is covered by a single !
license, the normal progression will be based
on similar violations at an individual facility
and not on similar violations under the same

““huense. However, it should be noted that

under sume circumstances, e g, where there
is comman control over some fucet of facility
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operations, similar violations may be charged
even though the second violation occurred at
adifferent facility or under a difierent

kicense For example, a physical security
wolation at Unit 2 of a dual unit plant that
repeals an earlier viowation at Uail 1 might be
considered similar.

TABLE 2 —ExAMPLES OF PROGRESSION OF E§-
CALATED ENFORCEMENT ACTIONS FOR Simt-
LAR VIOLATIONS IN THE SAME ACTIVITY ARta
UNDER THE SAME LicEnSE

e

Numtier of similar wolat:ons from the date of
e fast mspecton or withwy the previous 2

" yrars (whichovor Porod 18 yieater)

Seventy of
wolaton | -t i,

st ’ 249 3¢

avh Bibsc d

'
. . aeb . dibac
L a' |a anv

a Cot penany

b Suspanson of alfected operations unid the Ofice Dvec-
o 15 satshed that theove s feasonable ansurance thal the
&ensee can opeale n Complance with the apphcabie
eQurements, or modtication of the hcense, as approprate

C Show cause for modiical an or rovocaton of the h.
cense. 53 appropoate

@ Further achon, as BPPIOpaate

! Consderaton of

E Related Administrative Actions

In addition to the formal enforcement
mechanisms of notices of violation, civil
penaities, and orders, NRC also uses
administrative mechanisms, such as
enfurcement conferences, bulletis s, circulars,
infrmation notices, generic letters, notices of
deviation, and confirmatory action letters to
supplement its enforcement program, NRC
expects hcensees to adhere to any
obligations and commitments resulting from
these processes and will not hesitate 1o issue
appropriate orders to make sure that such
Commitments are met,

(1) Enforcement Conferences are meetings
held by NRC with licensee management to
discuss safety, safeguards or environmental
problems, licensee's compliance with
r--;:-ul.nlwy requirements, a licensee's
proposed corrective measures (inchuding
st heduies for implementation) and
enforcement options available to the NRC

(2) Bulletins, Circulars, Information Notices
and Generic Letters are written notifications
to groups of licensees identilying specific
problems and recommending specific actions,

(1) Notices of Deviation are written notices
describing a licensee's or a vendor's fuilure to
satisly @ commitment, The commitment
involved has not been made a legally binuing
fequirement. The notice of deviation requests
the licensee or vendor to provide a written
explanation or statement des riliing
corrective steps taken (or planned), the
results achieved, and the date w hen
torrective action will be completed

(4) Confirmatory Action Lette- s are le ers
confirming a licensee's agreement to take
cortain actions to re move significant
concerns about health and safety, safeguards,
or the environment.

¥ Referrals To Department of Justice
Al'eged or suspected criminal violations of
the Atomic Energy Act {and of other releyant
Federal faws) are referred to the Department
aof Justic for investigation. Referral to the
Department of Justice does not proclude the

NRC from taking other enforcement action
undee this General Stategent of Policy.
Hoswever, such actions will be coordinnted
with the Department of Justice to the extent
practicable.

V. Public Disclosure of Enforcement Actions

In accordance with 10 CFR 2,790, all .
enforcement actions, wmspection reports, and
licensees” responses are publicly availuble
for inspection. In addition, press relcases are
generally issued for civil penalties aad
orders. In the case of orders and civil
penatics related to violations at Severity
Levels L IL or I press releases are issued at
the time of the order or the proposed
imposition of the civil penalty. Press releases
are not normally issued for Notices of
Violation,

VI Responsibilities i

The Director, Office of Inspection and
Enforcement, as the principal enforcement
officer of the NRC, has been delegated the
authority to issue notices of violations, civil
penalties, and orders.% In recognition that the
regulation of nuclear activities in many cases
dues not lend itself to a mechanistic
treatiment, the Director must exercise
judgement and discretion in determining the
severity levels of the violations and the
appropriate enforcement sanctions, including
the decision to impose a civil penalty and the
amount of such penalty, after considering the
general principles of this statement of policy
and the technical sigaificance of the
violations and the surrounding

crrenmstances.

The Commission will be provided written
notification of all enforcement actions
involving civil penalties or orders. The
Commission will be consulted prior to taking
enforcement action in the following situstions
(unless the urgeacy of the situation dictates
immediate action);

{1) An action alfecting a licensee's
operition that requires balancing the public
health and safety or common defense and
securily implications of not operating with
the potential radiological or other hazards
associated with continued operation;

() Propesals to impose civil penalties in
amounts gre “er than 3.75 times the Severity
Level | values shown ia Table 1A;

(3) Any proposed enforcement a« tion on
which the Commission asks to be cunsulted;
or

(4} Any action the Office Director believes
warrants Commission involvement,

e

Supplement I—Severity Categories
Reactor Operations

A Severity 1=Very significan® violations
mvolving:

——a—
*The Directors of the Offices of Nucler R wlor
Regulation and Nuclear Material Safety and
Saleguards have: alse been del g vted sunilae
authority, but it is expected that normal use of this
authority by NKR and NMSS will be confined 1o
achuns necessary in the interest of public health
and safety The Director, Office of Adnunistration,
has been Celegnted the authority to issue orders
where Licensees violate Commission regulations by
nonpayment of icense fees. It is plann-d 1o
Consider redelegation of some or. 4l of these
authantios to the Administe Hors of the NEC
Reganal Offices over the next several Vears

L A Safety Limit, as defined in 10 CFR
50.36 and the Technizal Specifications, being
exceeded

2 A system *designed to prevent or
Mmiligate a serious safety event not being‘able
to perform its intended safety function "when
actually called upon to work:

3. An accidental criticality; or

4 Release of radioactivity offsite greater
han ten (10) times the Technical
Specilications limit.®

B. Severity ll=Very significaut violations
involving

L A system designed to prevent or mitigate
serious safely evenls not being able 10
perform its intended safety function; or

2 Release of radivactivity offsite greater
than five (5) limes the Technical
Specifications himit.

C. Severity l—Significant violations
involving

1. A Techmcal $occification Limiting
Condition for Operation b ing exceeded
where the appropriate Aciion Statement was
not satisfied that resulted in:

(a} Loss of a safety function; or

(b) A degraded condition, and sufficient
information existed which should have
alerted the licensce that he was in an Action
Statement condition;

2. A system designed to prevent or mitigate
a serious safety event not being able to
perform i1s intended function under certain
conditions (e g, safety system not operable
uniess offsite power is available: materials or
components not environmentally qualified);

3. Serious dereliction of duty on the part of
personnel involved in licensed activities;

4. Changes in reactor parameters which
tause unanticipated reductions in margins of
S.!{n"),

5. Release of radioac tivity offsite greater
than the Technical Specifications limit; or

6.10 CI'R 50.59 such that a required license
amendment was not sought,

D. Severity IV—Violations involving:

1. 10 CFR 50.59 that do not result in a
Severity Level I I, or LI violation;

2. Failure to meet regulatory requirements
that have more than minor sufety or
eavironmental significance: or

3. Fatlure to make a re quired Licensee
Event Report when the reported matter does
not constitute a violation,

E. Severity Level V—Violations that have
minor safety or environmental significance,

Supplement ll—Severity Categories
‘art 50 Facility Construction

A Seventy I—Very significant violations
involving a structure or system that is

———

S System” jis used in these supplements, includes
admuistrative gngd managenial ¢ atrol systems. s
well as physical systems

' “tntended salety function® means the total
safety funciion and is not directed toward a loss of
redundancy For example. considering 8 DWR's high
pressure ECCS capalulity, the violation must result
n complete invalidation of both HICH and ADS
subisystems. A loss 4 one subsystem does not
defieat the intonded & ety function as long as the
othefubiystem ts eperablo

*The Techmeal Speesli hoa wmit as used in this
M ms A4 B2 nad C 5) does not apply
tu the instataneoas release Luat

Suppden
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completed *ia such a manner that it would
not have satisfied its intended sufety related

purpose. )

B. Severity I—Very sigmificunt violstions
involving:

1. A breakdown in the quality assurance
program =8 exemplified by deficiencies in

- construction QA related to more than one
work activity (e.g., structural, piving,
electrical, foundations). Such deficiencies
norma!' “wolve the licensee’s failure to
cond aate audits or to take prompt
corrective action on the basis of such avdits
and noimally involve multiple examples of
deficient tonstruction or construction of
unknown quality due to inadequate program
implementation; or

2. A structure or system that is comploted
in such a manner that it could have an
atdverse effect on the safety of operations.

C. Severity Ill—=Significant violations
involving:

1. A deficiency in a licensee quality
assurance program for consruction relatod to
a single work activity (eg., structural, piping,
electrica! or foundations). Such significant
deficiency normally involves the licensee's
failure to conduct adequate audits or to take
prompt corrective action on the basis of such
audits, and normally involves multiple
examples of defictent construction or
construction of unknown quality due ‘o
inadequate program implementation;

2. Failure to confirm the design safety
requirements oo @ structure or system as a
result of inadequate preoperational test
program implementation, or

3. Fallure to make a required 10 CFR
50.55(e) report.

D. Seventy IV—=Violations involving failure
to meet regulatory requirements including
one or more Quality Assurance Criteria not
amounting to Severity Level §, 11, or 111
vinlations that have more than minor safety
or environmental significance.

E. Severity V<=Vialations that have minor
safety or environmental significance.
Supplement [ll—Severity Categories
Safeguards

A. Severity I—=Very significant violations
Involving

1. An act of radiological sabotuge or actual
theft, loss, or diversion of a formula quantity
of strategic special nuclear material
[SSNM),

2. Actual entuy of an unauthorized
individual into a vital area or material access

«area from outside the protected area (ie.,
penetration of both bagrriers) that was not
detected at the time of entry; or

3. Failure to promptly report knowledge of
an actual or attempted theft or diversion of
SSNM or an act of radiological sabotage.

B. Seventy ll—Very significant violutions
involving

1. Actual theft, loss or diversion of special
nuclear material (SNM) of moderate strategic
significance "

2. Failure to use established security
systems (including compensatory measures)

‘Completed” means completion of construction
tsuding review und sccoptance by the
construchion QA organization,

WSee 10 CFR 73.2(bb)
"See 10 CFR 73.2(8).

designed or used to prevent any unuuthorized
individual from entering a vital arca or

~“material access aree rom outside the

protected arca (i.e., entry thiough two
barriers) so that access could have been
ganed without detection;

3. Failure to implement approved
compensatory measures when the central {or
secondary) alarm station is inoperable;

4. Failure to establish or maintain
safeguards systems designed or used to
prevent or detect the unauthorized removal of
a formula quantity of SSNM from areas of
authorized use or storage; or

5. Failure to use established transportation
security systems designed or used to prevent
the theft, loss, or diversion of a formula
quanti'y of SSNM or acts of radiological
sabotage. .

C. Severity lll—Significant violations
involving:

1. Failure to control access to a vital arca
or material access arva from inside the
protected area or failure to control access to
a protected area from outside the protected
area; (i.e., such that only a single security
element remained);

2. Failure to control access to a transport
vehicle or the SNM being transported that
does not constitute a Severity 1 or Il violation;

3. Failure to establish or maintain
safeguards systems Jdesigned or used to
detect the unauthori: «d removal of SNM of
moderate strategic sigmificance from arcas vi
authorized use or storage; or

4. Futlure to properly secitre or protect
classified or other sensitive safeguards
information.

D. Seventy IV—=Violations involving:

1. Failure to establish or maintain
safeguards systems designed ar used to
detect the unauthorized removal of S5M of
low strategic significance ** from arcas of
authovized use or storage;

2. Failure to implement 10 CFR Parts 25 and
95 and information addressed under Section
142 o7 the Act, and the NRC approved
security plan relevant to those parts; or

3. Other violations, such as failure to follow
an approved security plan, that have more
than minor safeguards significance.

i Severity V—Violations that have minor
saleguards significance.

Supplement IV—Severity Categories

Health Physics 10 CFR Part 20

A. Severity [—Very significant violations
involving:

1. Single exposure of a worker in excess of
25 rems of radiation 1o the whole body, 150
rems to the skin of the whole body. or 375
rems to the feet, ankles, hands. or forearms;

2. Annual whole body exp sure of a
member of the public in ex 58 of 2.5 rems of
radiation;

3. Release of radioar ive material to an
unresincted area in « .cess of ten times the
limits of 10 CFR 20.406;

4. Disposal of licensed material in
quantities or concentrations in excess of ten
timeg the limits of 10 CFR 20.303; or

Y 5ee 10 CFR 73 2(y)

" Personnel overs xposures and associited
violations, incurred during o hife saving efioct, will
be tieated on @ cuse Ly-cone basis,

$. Exposure of a worker in restricted areas
of ten times the limits of 10 CFR 20.103.

B. Severity lII-=Very significant violations
involving:

1. Single exposure of a worker in ¢xcess of
S rems of radiation to the whole body, 30
rems to the skin of the whole body, or 75
reis to the feet, ankles, hands or forearms;

2. Annual whole body exposure of a
member of the public in excess of 0.5 rems of
radiation;

3. Kelease of radioactive material to an
unrestricted area in excess of five times the
limits of 10 CFR 20.106;

4. Failure to make an immediate
rotification as required by 10 CFR
20403(a)(1) and 10 CFR 20 403(a (2}

5. Disposal of licensed material in
guantities or concentrations in excess of five
times the limits of 10 CFR 20,303, or

6. Exposure of @ worker in restricted areas
in excess of five times the limits of 10 CFR
20.103.

C. Severity llI—Significant viclations
involving:

1. Single exposure of a worker in excess of
3 rems of radiation to the whole bog. = §
rems to the skin of the whole body, or 1 2.75
r- s to the feet, ankles, hands or forearms;

2 A radiation level in an unrestricted area
that exceeds 100 millirem/hour for a one hour
period;

3. Failure to mak e a 24-hour notification as
required by 10 CFR 20 303(b) or an immediate
notification required by 10 CFR 20 402(a)

4. Substantial potential for an exposure or
release in excess of 10 CFR 20 whather or not
such exposure or release occurs (e.g, entry
inte. high radiation areas, such as under
reactor vessels or in the vicinity of exposed
radiographic sources, without haviny
performed an adequate survey, operation of a
radiation facility with a nonfunctioning
interlock system);

5. Release of radioactive material to an
unrestricted area in excess of the limits of 10
CFR 20.1086;

6. Improper disposal of licensed material
not covered in Severity Levels 1 or I1;

7. Expusure of a worker in restricted areas
in excess of the limits of 10 CFR 20103;

8 Release for unrestricted use of
contaminated or radioactive material or
equipment which poses a realistic potential
for significant exposure to members of the
public, or which reflects a programmatic
(rather than isolated) weakness in the
radiation contre! program;

9. Cumulative worker exposure above
regulatory limits when such cumulative
exposure reflects a programmatic, rather than
an isolated weakness in radiation protection;

10. Conduct of licensee activities by a
technically unqualified person; or

11 Significant failure 1o control licensed
moterial,

D. Sevenity IV—Violations involving:

1. Exposures in excess of the limits of 10
CFR 20101 not consthituting Severity Level 1,
I, or U1 violations;

2. A radvation level in an unrestricted area
such thut an mdividual could receive greater
than 2 millirem in a one hour period or 100
millirem in any seven consecutive days;
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3. Failure to make a 30-day notification
required by 10 CFR 20 405,

4. Failure to make a followup written
report as required by 10 CFR 20.40.,.b). 20408,
and 20.409; or

5. Any other matter that has more than
minor safety or environmental significance.

E. Severity V—Violations that have minor
safety or environmenta! significance.

Supplement V—Severity Categories
Transpe tation '

A. Severity 1—Very significant violations
of NRC transportation requirements
involving:

1. Annual whole bedy radiation exposure
of a member of the public in excess of 0.5
rems of radiation; or

2. Breach of package integrity resulting in
surface contamination or external radiation
levels in excess of ten times the NRC limits,

B. Seventy H—Very significant violations
of NRC transportation requirements
involving:

1. Breach of package integrity resulting in
surface contamination or external radigtion
levels in excess of NRC requirements,

2. Surface contamination or external
radiation levels in exc.ss of three times NRC
limits that did not result from a breach of
package integrity; or

3. Failure to make required initial
notifications associated with Severity Level 1
or Il violations.

C. Severity HI—Significant violations of
NRC transportation requirements involving:

1. Breach of package integrity;

2. Surface contamination or external
radiation levels in excess of, but less than a
factor of three above NRC requirements, that
did not result from a breach of packuge
inlegrity:

3. Any noncompliance with labelling,
placarding, shipping paper, pa kaging,
loadir s or other requirements that could
feasonably result in the following:

a. Improper identification of the type, -
avantity, or form of material: o

b. Failure of the carrier or roc ipient to
exercise adequate controls: and

c. Substantial potential for personnel
exposure or contamination, or improper
transfer of material: or

4. Failure 10 make required initia)
nutification associated with Severity Leve) I
violutions,

D. Severity IV—~Violations of NRC
transportation requirements involving

1. Package selection or preparation
requirements which do not result in a breach
of package integrity or surface contamination
or external radiation levels in excess of NRC
fequirements: or

2. Other violations that have more than
minor m'ely or environmental significance

E. Severity V—Violations that have minor
safety or environmental significance.
ea———

" Some transportaton requirements are applicd
to more than one b ensee involved in the s,
wetivity such as w shipper (10 CFR 730 end o
carrier (10 CFR 70.205) When & violation of such a
requirement occurs, enlorcement action will bhe
directed sgainst the respoasible licensea which
under the circumstances of the case may be one or
more of the licensers involved

Supplement Vi—Severity Categories

Fael Cycle and Materials Operations

A Severity I—=Very significant violations
i olving;

1. Radiution levels, contamination levels, or
Teleases that exceed ten times the limits
specified in the license; .

2. A system designed to prevent or mitigate
a seiious safety event not being operable
when actually required to perform its design
function; or

3. A nuclear criticality accident,

B. Severity ll—Very significant violations
involving:

1. Radiation levels, contamination levels, or
releases that exceed five times the limits
specified in the license; or

2. A system designed 1o prevent or miti, ‘e
a serious safety event being inoperable,

C. Severity HI=Significant violations
involving:

1. Failure to control access to licensed
materials for radiation purposes as specified
by NRC requirements;

2. Possession or use of unauthorized
cquipment or materials in the conduct of
licensee activities:

3. Use of radioactive material on humans
where such use is not authorized;

4. Conduct of licensed activities by a
technically unqualified person;

5. Radiation levels, conlamination levels, or
releases that exceed the limits specified in
the license; or ’

6. Medical therapeutic misadministrations.

D Severity IV—<Violations involving:

1. Failure to maintain patients hospitalized
who have cobalt-60, cesium-137, or widium-
192 implants or to conduct required Jeakane
Or contamination tests, or to use properly
calibrated equipment;

2. Other violations that have more than
minor safety or environmental significance;
or

3. Medical diagnostic misadministrations.

E. Severity V—Violations that have minor
safety or environment ) sigmficance.

Supplement VlI—Severity Categories
Misa Honecous Matters 15

A. Severity I=Very significant violations
involving

L A Material Folse Statement (MFS) % ig
which the statement made was deliberately
“l!"l‘;

2 A failure to provide the notice required
by Purt 21 under circumstances for which a
civil penalty may be imposed under section
206(h) of the Energy Reorganization Act
(ERA); or

——

" As noted in Section NI, in delermining the
spealic severity level of & violation, consideration
will be given 1o such factors as the position of 1he
preson ivolved in the violation (e 8. first hine
Supervisor or senior manager), the significance of
any utderlying violation, the intent of the violator
fre, negligence not amounting to carelrss disregard,
carcless disregard. or deliberateness). and the
eeonomic advantage. if any, gained by the vislation.
The relative weight given 10 each of these factors in
“rriving et the appropriate seventy level will be
depe ndent on the circums: nces of the violation,

*In essence. a Material False Stutement is o
stiatement that is fulse by omission or commiswion
and i relevant 1o the regulatury process,

e —————

3. Deliberate action by management to
discriminate (in violation of Section 210 of
tue ERA) against an employee for attempting
to communicate or actually communicating
with NRC,

B. Severity lI—Very significant violations
involving:

1.AMFSora reporting failure, involving
information which, had it been available 1o
the NRC and accurate at the lime the
infurmation should have been submitted,
woull have resulted in regulatory action or
would likely have resulted in NRC secking
further information;

2. A MFS in which the false stalement was
made with careless disregard;

3. Discrimination (in violation of Section
210 of the ERA) by management at any level
above first-line supervision, against an
employee for attempting to communicate or
actually communicating with NRC; or

4. A failure to provide the notice required
by Part 21,

C. Severity l—Significant violations
involving:

1. AMIS not amounting to a severity level
For I violution;

2. Discrimination (in violation of Section
210 of the ERA) against an employee for
attempling to communicate or actually
communicating with the NRC; or

3. Inadequate review or failure to review
such that, if an appropriate review had been
made as require J, a Part 21 report would
have been made.

D. Severity IV=Violations involving:

1. Inadequate review or failure to review
under Part 21 or other procedural violations
associated with Part 21 with more than minor
safety significance; or

2. A false statement caused by an
inadvertent elerical or similar error involving
ieformation which, had it been available to
NRC and accurate at the time the information
should have been submitted, would probably
not have resulted in regulatory action or NRC
seeking additional information.

E Severity V—Violations of minor
procedural requirements of Part 21,

Duted at Washington, D.C., this ad day of
March 1902,

For the Nuclear Regulatory Commission.
Samuel ). Chilk,

Sicretary of the Commission,
PERDae W 4081 Hilod 3 882 645 am|
BILLING CODE 7590-01-M

DEPARTMENT OF ENERGY
10 CFR Part 1004

Freedom of Information; Schedule of
Fees

AGENCY: Department of Energy.
ACTION: Finul rule.

SUMMARY: The Department of Energy
(DOE) is adopting final regulations to
revise the schedule of fees for
processing requests submitted under the
Freedom of Information Act (FOIA) ¢
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