UNITED STATES NUCLEAR REGULATORY COMMISSION

In the Matter of The
Complaint Against
P.F. Docket No.

B.K. LUNDE
2209 Park Avenue
Des Moines, Iowa 50321

pDefendant.
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COMPLAINT

The United States *'clear Regulatory Commission (NRC)
Reviewing Official under the Program Fraud Civil Remedies Act (31
U.S8.C. 3801-3812) and NRC’s Program Fraud Civil Remedies
regulations (10 C.F.R. Part 13) has determined, in accordance
with the provisions of such Act and regulations, that there is
adequate evidence to believe that the Defendant, B.K. Lunde, has
knowingly submitted false claims to the Government in order to
obtain monies to which she is not entitled. The NRC alleges as
follows:

1 The designee of the United States Attorney General has
approved the referral to a presiding officer of the allegations
of liability that are the subject of this complaint, giving the
NRC jurisdiction over this matter pursuant to 31 U.S.C. 3803.

2. During the relevant time period of this complaint,
Defendant, B.K. Lunde, 2209 Park Avenue, Des Moines, Iowa 50321,
was an individual employed as an environmental engineer with the
State of Iowa’s Bureau of Radiological Health.

3. As part of her official duties, between July 19, 1993
and August 27, 1993, Defendant attended a Nuclear Regulatory

Commission ("NRC" or "Commission") funded training program at the



NRC training center in Oak Ridge, Tennessee. As a participant in
this program, the Defendant was entitled to reimbursement from
the NRC for her travel and lodging expenses.

4. During NRC sponsored training courses, travel vouchers
are passed out to the participants with instructions given on how
to complete the forms. Participants are told they are
accountable to the same standards and regulations as NRC
employees with regard to travel reimbursement.

5. NRC Manual Chapter 14, Appendix 1501, Part IV, paragraph
1-7.5.c, provides that when an NRC employee obtains lodging from
relatives (including members of the immediate family), no part of
the per diem allowance will be allowed for lodging, unless the
traveler substantiates that the host actually incurred additional

costs in providing the accommodation.

COUNT 1
6. On August 30, 1993, the Defendant submitted to the NRC

a Travel Voucher and Schedule of Expenses and Amounts Claimed
(NRC forms 64 & 64A) in the amount of two thousand six hundred
forty nine dollars and sixty-eight cents ($2649.68) covering the
period July 16 1993 through August 20, 1993.

T. Included in this voucher were nine lodging claims
covering the following dates: 7/16/93, 7/17/93, 7/23/93, 7/24/93,
7/25/93, 7/30/93, 8/1/93, B8/2/93, & 8/20/93. None of the
establishments Defendant claimed to have stayed at on these dates

existed. The receipts submitted in support of Defendant’s claim



for reimbursement were fabricated by the Defendant and described
establishments which did not exist. During these dates,
Defendant stayed with friends and/or relatives and incurred no
reimbursable lodging expenses. The false claims included in this
voucher totaled three hundred ninety-three dollars and thirty-
nine cents ($393.39). Due tc an ingquiry into Defendants travel
voucher, the NRC did not pay this claim.

8. Defendant signed this voucher certifying that the
voucher 1is true and correct to the best of her knowledge and
belief.

9. Defendant knew or had reason to know at the time she
submitted the travel voucher described in paragraphs 6 and 7 that
it was false, fictitious, or fraudulent.

10. Defendant’s submission of the travel voucher listed in
paragraphs 6 and 7 constitutes a false claim.

11. Defendant’s false claim violates 31 U.S.C. 3802(a)(1).

COUNT I

12. On August 30, 1993, the Defendant submitted to the NRC
a Travel Voucher and Schedule of Expenses and Amounts Claimed
(NRC forms 64 & 64A) in the amount of eight hundred dollars and
fifty cents ($800.50) covering the period August 21, 1993 through
August 28, 1993.

13. Included in this voucher were three lodging claims
covering the following dates: 8/21/93, 8/22/93, & 8/27/93. None
of the establishments Defendant claimed to have stayed at on

these dates existed. The receipts submitted in support of



Defendant’s claim for reimbursement were fabricated by the
Defendant and described establishments which did not exist,
During these dates, Defendant stayed with friends and/or
relatives and incurred nc reimbursable lodging expenses. The
false claims included in this voucher totaled one hundred
sixty-two dollars ($162.00). Due to an inquiry intc Defendants
travel voucher, the NRC did not pay this claim.

14. Defendant signed this voucher certifying that the
voucher is true and correct to the best of her knowledge and
belief.

15. Defendant knew or had reason to know at the time she
submitted the travel voucher described in paragraphs 12 and 13
that it was false, fictitious, or fraudulent.

16. Defendant’s submission of the travel voucher listed in
paragraphs 12 and 13 constitutes a false claim.

17. Defendant’s false claims violate 31 U.S.C. 3802(a)(1).

PENALTIES AND ASSESSMENTS

18. Based on her false claims, the maximum amount of
penalties and assessments for which the Defendant may be held
liable under the authority granted to the U.S. Nuclear Regulatory
Commission by the designee of the U.S. Attorney General is
$10,000 (%$5,000 penalty for sach of the 2 false claims she
submitted to the NRC).

PROCEDURES
19. Defendant has the right to request a hearing by filing

a written answer to the allegations and proposed penalties and



assessments in this complaint within 30 days of the service of
the complaint.

20. An answer to the complaint must be filed with the
review.ng official, Martin G. Malsch, Office of the General
Counsel, U.S. Nuclear Regulatory Commission, Washington, DC
20852.

21. Defendant has the right to be repre . 'ited at the hearing
by an attorney or other representative.

22. A copy of the NRC regulations on procedures governing
hearings urder the Program Fraud Civil Remedies Act (10 C.F.R.
Part 13) is attached.

23. Failure to file an answer within 30 days of Defendant’s
service of this complaint may result in the filing of this
complaint with an NRC Administrative Law Judge and the imposition
of the proposed penalties and assessments without right to

appeal, as provided in 10 C.F.R. 13.10.

Regpé:\ful ly submitted,

MARTIN G. MALSCH

NRC Reviewing Official

Office of the General Counsel

U.S8. Nuclear Regulatory Commission
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1.1

#1531 Rasls and purpese.

®> (a) Boris This part implements the

Program Freud Civil Remedies Act of
1988 Public Law No. 99808, §§ 8101~
9104. 100 Stat 1874 (October 21, 1988)
{31 USC 3a01-3812) 81 US.C 3808
requires each suthority hesd to
promulgate regulstions necessary to
implement the provisions of that Act.

[b) Purposze. This part (1) sstablishes
edministrative procedures for imposing
civil penalties and ansessments againat
persons who make. submit. or present.
©r cause to be made. submitted, or
presented. false. fictitious. or fraudulent
claims or written statements (o
euthorities or 1o their agents. and (2)
specifies the bearing and sppea! ts
of gcnom subject to aliegations o
liability for suck panalties and
Bssesaments.

September 30, 991



PART 13 o PROGRAM FRAUD CIVIL REMEDIES

1133 Defrvtions.

As used in this part

AL/ means an Administrative Law
Judge in the authority appointed
purscant 108 U5 C 3108 or detailed 1o
the suthority pursuani 1o 8 US C. 3344

Authority means the Nuclear
Regulsiory Comaussion.

Auvthority heod means the
Commission of five members or &
Quorum thereof sitting 81 & body ss
‘nmdvd by section 201 ef the Energy

sorganization Act of 1974 (88 Stal.
1242)

Benefit means. in the context af
“statement’. anything of value,
including but not limited to any

of loan guareniee.
Cloim means any request. demend. or
BUbMINRI 0N
(8] Made to the authority for property.
services or money (including money
representing grants. loans insurance. or
benelity)
(b) Made 10 & recipient of property
‘rviced or money from the suthonty or
- 8 party 1o & contrac with the
#uthoritye-
{1) For property or services if the
United States—
(1) Provided such property or services
{11) Provided any portion of the funds
for the purchase of such property or
services or

Sern e

October 31, %1 (reset)

advantage preference priviiege license.
permil favorable decision. ruling status.

erreame

(1) Will reimburse such recip.ent or
party for the purchase of such property
©F services. or

(2) For the payment of money
(including money representing grants.
loans insuranca or benefits) if the
United States—

(1) Provided any portion of the seoney
requesied or demanded or

(1) Will reimburse such recipient or
party for any portion of the money paid
on auch reques! or demand. or

{3) Made 10 the authority which has

the effect of decreasing an obligation to
Py or sccount for property, services. or
money

Complaint means the sdministrative [
complaint served by (¢ revie
ofiicial on the defendent under § 13.7.

Defendont means any parson »
in o complaint under § 13.7 1o be liable
for a civil penalty or sssessment under
b33

Government means the United States
Covernment.

Individuo/ means & natural person.
Initio! decision means the written
decision of the AL] required by § 42 10
©or § 1337 and includes & rev .snd initia) |
gecision issued following e rer snd or e ’

motion for reconsideration

Investigoting officiol means the
Inspector Ceneral of the Nuclear
Regulatory Commission or the Assistant
Inspector General (or Inv 2etigations.
Office of the Inspector Genersl

Knows or has reoson to know means
tha! & person with respect 10 & claum or
slatementoe

8] Hoe nctus! knowledge that the
claim o7 statement is false. Rictitious. or
fraudulent

(b) Acts in deliberate ignorance of the
truth or falsity of the claum or statement;
or

() Acts in reckless disregard of the
truth or faisity of the claim or statement.

Mokes wherever (t sppears. shall
include the terms presents. submits. and
causes lo be made presinted, or
submitied As the contex! requires.
&aking ot mode shall Likewise includs
the corresponding forms of such terms.

Prrsor means any individual,
partnership corporation. association. or
Privaie crganization and inciudes the
plural of the! tarm.

Representotive means any person
designated by & party in writing

Reviewing offico/ means the Daputy
Geners! Counsel for Licensing and
Reguistion of the Nuclesr Regulatory
Comunission or hus or her designee who
fpome

(a) Not subject 1o supervision by. or
required (o report to. the investigating
efMicia!.

w2

{b) Not employed in the orgerizational
unit of the authority in which the
investigating official (s employsd. and

() Serving in & position for which the
rete of basic pay is not less than the
minimum rate of basic um.dt
C5-18 under the Ceneral ule.

Statement means any re iation.
oertification. sffirmation L
record. or accounting or bookkeeping
@y mede—

(8) With respect 10 & clelm or 1o
obtain the approval or payment of 8
claim (including relating to eligibility so
u‘:c ;, d:lu): or . .

) With respect 1o (including
o eligibility for)m

(1) A contract with. o & bid or
proposal far & contract with: or

{2} A prant. loan. or benefit from. the
suthority. or any Biste. political
subdivision of & State. o cihar paery, If
the United States government provide:
any portion of the money or property
under such contract or for such grant.
loan. or benefit. or if the Governmant
will reimburse such Blate. political
subdivision. or party for sny portien of
the money ar property under such
contract or for such grant boan. or
beneflt.
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1733 Bash for vl penaition and
Basenemarts
(a) Claims
(1) Any parson who mekes & claim
tha! the person knows o has reason lo
WY
(i) Ls falee fictitiovs or fraudulent
(i1} Includes or is sup by any
writien stalement which ssserte o
materisl fact which (s false. fictivous. or
fraudulent,
{111) Includes or is supporied by any
writien slatement thegte
(A) Omits @ material fact
(B) Is false. fHictitious or freudulent as
# reeuit of such omission and
{C) Is & statement in which the parson
making such statement has o duty to
include such materal fact: or
(iv) La for payment for the prevision of
roperty of services which the person
:u not provided was claimed. shall be
subject. in addition 10 any other ramedy
the! may be prescribed by law. 1o 8 cuvil
penalty of not more than §5.000 for each
such claim
(2) Each voucher. invoice. claim form
or other individus! request or demand
for property services or money
constitutes a separaie claim
(3] A claim shall be considered made
to the authenity. recipient. or party when
such claim 13 ectuslly made 10 an sgent,
fiscal intermediary or other entity,
including any State or political
subdivision thereo! scting for or on

| behalf of the suthority. recipient. or

’ party

i (4] Each claim for property. services.

| or money is subject 1o & civil penalty

‘ regardiess of whether such A

| Barvices. or money is sctually delivered

| o paid.

i (B)1f the Government has made any

« Payment (including tranalerred property
or provided services) on & claim. ¢

, person subject o a civil penalty under

i nnﬁoph (#)(3) &f this section shall

| #lso be subject to an assessmant of not

more than twice the emount of such

claim or that portion thereof that is

datermined 1o be in violstion of

peragreph (a)(1) of this section. Buch

Sesessment shall be in iiew of demages

such claim.

(b) Swiements.

{1) Any person who mekes & writien
statement thste

(i) The person knows or has reason to
knowe
g (A) Asserts 2 meterial fact which is
S false fictitious or frevdulent. or

(B) Is false. fictitious. or fravdulent

¥ because it omits s maierial fact that the
| person making the slatement has o duty
; o include in such statement. and

(11} Contains or is sccompanied by an
express certification or affirmation of
the truthfulness and sccuracy of the
contents of the statement. shall be
subject. in addition to any other remedy
tha! may be prescribed by law, to ¢ civil
penalty of not more than 85,000 for esch
such statement

(2) Each wnitien representation.
certification or affirmstion constitutes 8
sepaTalR Blatlement

(3) A statement shall be considered
made to the authonty when such
tlatement is actually made to an agent
fiscal inlermediary. or other muty,
including any State or political
rubdivision therso! scting for or on
behall of the suthority

(¢) Ne proof of specific intent 1o
defraud is required to establish Linbility
under this section.

(d) In uny case in which #i is
determined the! more than one person is
Lable for making o claim or statement
under this section. sach such person
may be held lable for & civil panalty
under this section.

() In any case in which it is
determined that more thar one person is
liable for meaking » claim under this
section on which the Govermment has
mace payment (including transferred
property or provided services), an
sssessment may be imposed egeinst gny
such person or fointly and severaliy
egains! any combinstion of such
parsons

o3

sustained by the Governmen! because of

.
!
i

§ 124 ivostigution.

(8) If an investigating officia)
concludes tha! & subpoena pursuant to
the suthority conferred by 31 US.C.
3804(8) is werranied

{1) The subpoens 8o (ssued shall
Botify the parson to whom it is
sddressed of the authority under which
the subpoens is issued and shall identify
the records or documents ht;

(2) The investigating official may

" designate & person 1o act on bis or her

5 M

behalfl 1o recelve the documents sought.
snd

3] The parson receiving such

sy qullhﬂut’rﬁ&mu
the investigeting &l or the parecn
designated 1o recaive the documents &
m'ﬁ'am that the documents !
bave been produced. or that such

ts are not available and the
reasons therefor, or that such
documents sultably identified. have
been withheld based upon the assertion
of an identified pn ‘

() If the investigating officia!
conciudes tha! an action under the
Program Fraus Civil Remedies Act may
be warranied. the investigating official
shall subanit & report containing the
findings and conclusions of such
Ivestigation (o the reviewing official.
To the extent possible. before initiating
&o (nvestigation or submitting & report
- 'l h‘ur'anm {c:;: ststement to

revie official. Investigating
official a:o‘l’:.muh with the Executive
Director for Operations 1o ssceriain
whether any other agency action i
under consideration. pending or may be
taken with regard (o the Licensee. and to
allow for coordination between any
action under this part and other
anforcement sction.

{¢) Nothing in this section shall
preciude or Limit an investigating
efficial's discretion 1o refer aliegstions
directly 1o the Department of Justce for
wult under the False Claims Act or other
civii relief. or 1o refer the matier to the
Executive Director for Operstions for
enforcement sction under the Atomic
Ensrgy Act or to defer initiating an
invest etion or postpone a report or
refarral 1o the reviewing official 10 aveld
ivterferance with othar enforcement
sction by the Commission or with a
erimina! investigation or prosecution

{d) Nothing in this section modifies
any responsibility of an investigeting
official to report violations of crimine!
law 1o the Atiomey Genersl.

Septomber 30, W1
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PART 13 « PROGRAM FRAUD CIVIL REMEDIES

§138 Ravisw by the revie wing offiois

(8) If based on the report of the
investigating official under § 13 4(b). the
reviewing officiel determines tha! there
in adequate evidence 1o beliave that &
person is liable under § 13 3 of this part
the reviewing official shall transmit 10
the Attorney General & writien notice of
the reviewing official s intention to issue
s complaini under § 13.7.

(b] Such notice shall include~

(1) A statement of the reviewing

official s reasons for issuing & complaint.

(2] A statement specifying the
evidence tha! supports the allegations of
lability

(3) A description of the claims or
siatements upon which the allegations
of Lability are based.

{4) An eatimate of the amount of
money ot the value of property services
or other benelits requested or demanded
in violation of § 13.3 of this part

(8] A statement of any exculpatory or
mitigating circumstances that may relate
1o the tleims of slatements known by
the reviewing official or the
investigating official and

(8] A statement tha! there is &
reasonable prospect of collecting an
appropriate amoun! of penslties and
Sasesaments

October 31, W61 (reset)

5“8 R a1

§138 Procquisitios for auing ¢
Comgnann

{(8) The reviewing officia) may issue &
complaint under § 13.7 only lfe

(1) The Department of Justice
approves the issuance of & complaint in
@ writlen statement described in 31
US C 3803(b){1}. and

(2) In the carz of allegations of
Liability under § 13.5(s) with respeci 10 8
claim. the reviewing official delermines
that with respect 1o such claim or &

woup of related claims submitted ot the v
4

same Ltime such claim is submitted (e
defined in paragraph (b) of thie section).
the amount of money or the value of
property o sarvices demanded or
requesied in violation of § 13 3(a) does
no' exceed §150.000

{b) For the purposes of this saction. &
relsted group of claims submitied af the
same time shall inciude only those
cleime arising from the same transaction
(e g grant loan spplication. or
conuract) that are submitied
simultaneously as part of & single
reques! demand or submisaion.

(c]) Nothing in this section shall be
construed 1o imit the reviewing
official s suthority to join in & single
complain' againe! @ person claims thet
are unrelated or were no! submitied
simultanecusly regardiose of the

amount of money or the value of
property or services demanded or
requesied

§ L7 Compimtnt.

(8) On or aflter the date the
Department of justica approves the
fssuanca of » complaint in sccordance
with 31 US C 3803(b)(1). the reviewing
official may serve » compleint on the
delendent as provided in § 138

{b) The complaint shall state—

(1) The allegations of lisbility against
the defendant. including the statutory
basis for liability. en identification of
the claims or statements that are the
Basis for the alleged liability, and the
reasons why Lability allegedly arises
from such claime or staiements.

(2) The maximum amount of penalties
und srsessments for which the
defendant may be beld liable:

(3) Inatructions for filing an snswer to
request 8 haaring including s specific
statement of the defendant's right 1o
request ¢ hearing by fling an answer
&nd to be represeried by o
represeniative; and

{4) That failure 1o fle an anower
weithin 30 days of service of the
complaint will result in the imposition of
the maximum emount of penalties and
aisessments withou! right W appsal. as
provided in § 13.10.

(€] At the same time the reviewing
official sarves the complaint. he or she
shall serve the defendant with & copy of
these regulations.
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PARYT 13 o PROGRAM FRAUD CIVIL REMEDIES

1138 Bervice of compiam

(8] Service of @ complaint must be
made by certified or registered mail or
by delivery in any manner suthonged by
Rule 4(d) of the Federa! Rules of Civil
Procedure Service s complete under

| receip!

(b] Proof of service stating the name
&nc sddress of the person or. whom the
complaint was served and the mannsr

, and date of service may be made by

Sernae.

(1) Affidavit of the individual
the complaint by delivery

(2] A United States Postal Service
THIUT receip! card scknowledging
receipt or

serving

13) Written scknowledgment of receip!

by the defendan: or hus or her
Mpresentative

§ 139 Anewer

() The defendant may request &
bearing by filing an answer with the
reviewing official within 30 days of
service of the compluint Bervice of an
answer shall be made by deliv enng 8
copy 10 the reviewing official or by
placing & copy in the United States mail
Posiage prepaid and addressed 1o the
reviewing official An answer shall be
dermed (0 be & reques for heanng

(5) In the answer. the defendanie—

(1) Shall admit or deny sach of the
allegations of liebility made in the
compinint

(2) Shell state any defense on which
the delendant intends 1o rely

|

B
.
5

(3) May state any ressons why the
defendant contends that the penalties
ond assessments should be less than the
sisiulory maximum, end

(4] Shall state the name. sddress. and
teiephone number of the
suthorized by the defendant 1o sct s
defendant's representative, if any.

{c) If the defendant is unable to flle an
answer meeting the requirements of
paragreph (b) of this section within the
time provided. the defendant -l"
before the expiration of 30 days
service of the complaint. fle with the
reviewing officis! a geners! answer
denying liability and requesting &
hearing and a request for an extension
of time within which to m:' en m-;t‘
meeting the requirements of paragrs
(b] of this section The reviewing official
ahall file promptly with the ALJ the
complaint the genera! answer denying
liability. and the request for an
extension of time a3 provided in § 13.11.
For good caure shown. the AL] may
grent the deflendent up to 30 edditional
days within which to file an anewer
meeting the requirements of paragraph
(b} of this section.

1310 Defautt upon faliurs W Mie 60
srewer.

(8) If the defendant does not file an
answer within the time prescribed in
§138(a). the reviewing officiai may
refer the complaint 1o the ALJ.

(b) Upon the referra! of the complsint. 2
the AL| shall promatly serve on
defendant in the manner prescribed in
§ 1389 notice that en initial decision
wili be iaeued under this section

{c) The AL] shall assume the fscts
alleged in the complaint 10 be true. snd.
i ouch facts establish liability under
§ 133 the ALJ shall isaue an initial
dezision imposing the maximum amount
of penslties and nesesements allowsd
under the statute.

(€] Except an otherwise provided in
this section. by failing 1o file a timaely
answer the defendant waives any t
10 further review of the penaities
Sasesements imposed under pa
{¢) of this section and the initial
sha!l become final and binding upon the
parties 30 days afier it e lssved.

() U before such an initis! decision
becomes !-Jhul, the defendan! files o
motior with the AL| see 1o reopen
on the grounds that nu::"llury
circumstances prevented the defendant
from filing an anewer, the initia)
decision shail be stayad pending the
ALB- decision on the motion.

(N I on such motion. the defsndant
can demonsirate extraordinary
circumstances excusing the failure to file
o timely anower the ALJ shall withdraw
the initia) decision in paragraph (¢) of

this section If such ¢ decision hes been
issved. and shell grant the defendent an
opportunity to anawer the complaint.

(’) A decision of the ALj denying e
defendant’'s motion under paregraph (¢)
of this section is not subject to
reconaiderstion under § 13.34

{h) The defendant may appeal 1o the
suthority bead the decision denying ¢
motion lo n by flling » notice of
eppes! with the suthority head within 15
days after the ALJ denies the motion.
The timaly filing of & notice of appeal
shall sty the Initial decision until the
authority head decides the issus.

(1) 1f the defendant flles & tmely
notice of appes! with the authority besd.
the AL] shall forward the record of the
procasding 1o the suthority head.

{J) The authority heed ohall decide
expeditiously whether « xtraordinary
clreumetances excuse the defendant's
failure to Ale o timely answer based
solely on the record before the AL).

(k) If the suthority bead decides that
extrasordinary circumsiences excused
the defendant's failure 1o file & timely
answer, the authority bsad shall remand
the case 1o the AL} with (nstructions
grant the defendant an opportunity to
Answer.

(1) f the suthority bead decides that
the defendant’s fatlure 1o fle o timely
ERswer i ot excused. the suthority
brad shell relnstate the initia! decision
of tae AL], which shall become fins! and
binding upon the parties 30 days after
the eu ty head (ssues such decision

§ 1511 Reforral of compiaint and answer
W tw AL

Upon receipt of an answer. the
reviewing official shall fie the
somplaint and answer with the AL)

§98.12 Wotos of heaving.

(&) When the AL] receives the
complain! snd snswer, the AL) ehall
promptly serve & notice of hearing upon
the defendant in the mannar

§ 138 At the same time. the AL|
U sand » o:; of such notice 1o the
represeniative of the authority.

{b) Buch notice shall aclude—

(1) The tontative time and place, and
tha nature of the s

{2) The lage] authority end jurisdiction
under which the hearing (s 1o be held,

{3) The matters of fact end law 10 be
waseriod

{4) A A»a:ruoa of the procedures for
the canduct of the bearing:

(8] The name. address. and telephone
sumber of the representetive of the
::‘!homy and of the defendant. if any.

{8) Buch other matiers e the AL)
deems appropriate

October 31, W81 (reset)



111¥%a)

-

Sern

' wrcumstances of the party's discovery

13.20qs)

PART 13 « PROGRAM FRAUD CIVIL REMEDIES

17513 Porties to e heering.

{8) The parties 1o the hearing shall be
the defendan! and the suthority

(b) Pursuant 1o 31 US C $730(c)(8). &
private plaintiff under the False Claims
Act may participeie in these
proceedings 1o ihe exten! suthorized by
the provisions of tha! Act.

§ 1314 Beperation of hnetens.

(8) The investigation official the
reviewing offizial. and any employee or
agent of the suthority whe takes part in
investigation prepanng of presenting a i
péruicular cace may not. o such case or ¢
# fectually related cane—

(1) Participate in the haaring as the

[2) Participate or advise in the initial
decision or the review of the inita!
decision by the suthonty hesd except
5 2 Wilness O & representalive in
public proceedings: or

(3) Make the zollection of penalties
and assessments under 31 U S C 3808

[(b] The AL| shall not be responsible
1o or subject 1o the supervision or
direction of the mvestigating official or
the reviewing official

{c] Excep! as provided in paragraph
(8] of this section, the representative for
the Covernment may be employed
anywhere in the authonty includingin @
the offices of either the investigating s
official o the reviewing official. g

¥

F139% £ parte comects
No party or person (excep! employees !
|

of the AL| s office) shall communicate in
&ny way with the AL| on any maiter ot
tsue in o cove unless on notice and
opportunity for all parties to participaie
This provision does no! prohibit a
person or party from inquiring about the
®iatus of & case or asking routine
Questions concemning sdminisirative
funcuons or procedures

§ 1318 Dnguatrieation of revitwIng
e o ALJ !
(8] A reviewing officis! or AL) in 8
particuler case mey disqualily himeel

or hersell ot any time

(b] A party may file with the ALl s
motion for disqualification of & ]
reviewing ofTicial or an AL] Such
motion shall be sccompanied by an
afMidavit alleging persons! bias or other
resvon for disqualification

{¢) Such motion and aMidevit shall be
fiied prompily upon the party's
discovery of ressons requinng
disgualification or such objections
shall be deemed waived

{d) Such affidavit shall stete specific
focts the! support the party's belie! that
peraonal biss or other resson for
disqualification exists and the fime and

September 30 W91

of such facts 1t shall be sccompanied by
8 certificate of the represeniative of
record that it is made in good feith.

(¢) Upon the filing of such » motion
and affidavit, the AL] shall procesd no
further in the case until he or she
rescives the matter of disqualifization tn
eccordance with paragraph (1) of this
section.

(N(1) If the ALJ determines the! @
reviewing official is disqualified. the AL
shall dismiss the complaint withowt
prejudice

{2) If the AL} disqualifies himsslf o7
hersell the case shall be reassigned
promptly to ancther AL]

(3) Uf the AL] deries & motion to
disqualily. the suthority hesd may
determine the matter only as part of its
review of the initis! decision upon
sppesl il any.

§ 1297 Rights of partiss.

Excep! as otherwise limited by this
part all parties may—

(8) Be accompanied. represented. and
#0vised by s representative.

(b) Participate in any conference held
by the AL

(¢) Conduct discovery:
(d) Agree to stipulation of fact or law.
which shall be mude part of the record.
(¢) Present evidence relevant 1o the
issues ol the heaning

() Present and cross-examine
witnesses.

(8! Present oral arguments at the
hearng as permitied by the AL|] and

(h) Submit writien briefs and
proposed findings of fact and
conclusions of lew after the heaning

§1310 Authortry of the ALY,

{(a] The AL| shall conduct & fair and
impartial heanng evoid delsy. mewntain
order and sssure that & record of the
proceeding is made

(b) The AL] has the suthority (o

(1) Set and change the dete. time. and
place of the hearing upon ressonable
botice 10 the parties

(2) Continue o7 recess the bearing in
whole or in part for 2 reasorabie period
of time.

(3) Hold conferances to identity or
simplify the issues. or to consider other
matiers thel may sid in the expeditious
disporition of the proceeding

(4) Administer oaths and affirmations:

(8] lssue subpoenas requiring the
stiendance of witnesses and the
production of documents at depositions
or a1 baerings

{8) Rule on motions and other
procedurel matters

(7) Regulate the scope and timing of
discovery

;
:
|
|
|
|

(8) Regulate the course of the hea
and the conduct of representatives o
parties.

() Examine witnesses:

(10} Recaive. rule on. exciude. or mit
vdence:

(11) Upon motion of & party, take
official notice of facts:

(12) Upor. motion of e party. decide
caser. in whoie or (n part. by summary
pudgment whare there is no disputed
fesue of matenia! fect;

{13) Conduct eny conference,
argument. or hesring on motions in
person or by telephone: and

(14) Exercise such other suthority as
is necessary to carry out the
responsibilities of the AL} under this
part.

{c) The AL] does not heve the
suthority 1o find Federa! statutes or
regulstions invalid.

§ 1090 Preodwaring confersnens.

(a) The AL] may schedule preheanng
conferences as appropriate

(b) Upon the motion of any party. the
AL] shall schedule a! leas! one
prehearing conference at o ressonable
tme in sdvance of the heering

(c) The AL] may use prehesnng
conlerences 1o discuss (he foliowing

{1) Bimplification of the issues:

{2) The necesaity or desirability of
umendments 1o the pleadings. including
the need for & more definite stetement

(3) Btipulstions snd admissions of fact
or a8 1o the contents and authenticity of
documents:

{6) Whather the parties can agree 10
submission of the case on o stipuleted
record

{8) Whether & party chooses 10 weive
Sppesrance sl an ora! hesring and to
submit only documentary evidence
{subject 1o the cbjection of other parties)
and written argument;

() Limitation of the number of
withesses:

(7} Scheduling dates for the exchange
of witness lists and of proposed
exhibits;

(8) Discovery:
(§) The time and place for the haaring
and

010) Buch other matiers as may tend 1o
zpdm the fair and just disposition of

l‘my issue an order .
conts all matters sgrewd upon by
mn‘:mumm»mmm
prehesring conference

§15.20 Dinciosurs of Gocaomers.

(8) Upon writien reguest to the
reviewing official. the defendent may
v ew any relevant and matens!

Jo wnents. transcripls. records. and
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wther matenals that relate to the
ellegetions set out in the complaint and
spon which the findings and conclusions
of the investigeting official under
§134(b) are based uniess such
documents sre subject to 8 privilege
under Federal law Upon payment of
fees for duplication. the defendant may
obiain copies of such documants

(b) Upon written request to the
reviewing official the delendant aleo
may oblain & copy of all exculpatory
information in the possession of the
reviewing official or investigeting
officis! relating to the aliegations in the
complaint. even if it is contained in &
document that would otherwise be
privileged. If the document would
otherwise be privileged. only tha!
portion conlaining exculpstory
imformation mus! be disclosed

fc) The notice sent to the Attomney
Genera! from the reviewing official as
described in § 335 ia not discoverable
under any circumsiances

(d) The delendant may fiie & motion to
compe! disclosure of the documents
subject 1o the provisions of this section
Buch a motion may only be fled with
the AL| following the filing of an answer
pursuant 1o § 138

§ 1421 Discovery.

(8) The following types of discovery
ere suthorized

(1) Requesis for production of
documents for inspection and copying

(2) Requests for admissions of the
suthenticity of any relevan! document or
of the truth of any relevant fact

(3) Written interrogatones and

{4) Depositions

(&) For the purpose of this section and
§813226n013.23 the term.
“documents” includes information.
documents. reports answers. records
Sccounts papers and other date and
documentary svidence Nothing
contained hereir shall be interpreted to
require the crestion of & document

(€] Unieas mutually agreed 1o by the
parties discovery is svailable only e
ordered by the AL} The ALl shall
regulate the iming of discovery

(d) Motiors for discovery

(1) A party seeking discovery may file
& molon with the AL] Such ¢ motion
shall be sccompanied by o copy of the
requesied discovery. or in the case of
depositions & summery of the scope of
the proposed deposition

(2] Withtn 1en duys of service. o party
may file an opposition to the motion
and/or & motion for protective order as
provided in § 13.24

[3) The AL may grent s motion for
discovery only if he or she finds that the

V&Y BOugh b

eEn e

{t) Is necessary for the expeditioua.
fair and reasonable considerstion of the
issues

{11] Is not unduly costly or
burdensome;

(i) will no:“mdn!y delay the
proceeding &

iv) Dol?u not seek privilaged
ormation.

(4) The burden of showing that
discovary should be sllowed is on the
party seeking discovery.

l{'ﬂu ALl may grant
Fubdject 10 & protective order under
[ REF7E

(e) Deporitions

(1) If & motion for daposition is
funud the AL] shal! iesue & subposns
or the deponent. which may require the
deponent 1o produce documents. The
subpoens shall specify the time and

lsce 81 which the deposition will be

Id

(2) The party sesking to depose shall
serve the subpoens in the manney
prescribed in § 13.8

(3] The deponani may file with the
AL] » motion 1o quash the subpoens or @
iotion for & proiective order within tan
days of service

(4) The party seeking to depose shall
provide for the taking of & verbatim
transcript of the deposition. which it
shall make available to all other parties
for inspection end copying

¥
(f) Each party shall bear its own coets

of discovery

§13.22 Enchange of withess Bots,
Blalements, B pEhaBte.

(8) At lews! 16 days before the hearing
or &' such other times as may be ordered
by the AL| the parties shall exchange
witness Lists. copies of prior slatements
of proposed witnesses. and coples of
proposed bearing exhibils. Including
copies of any writien statements that
the party intends to offer in liey of live
testimony in sccordance with § 13.33(d).
At the time the above documents are
exchanged any party that intends o
rely on the transcript of deposition
testimony in Uev of live testimony et the
bearing Uf permitied by the ALJ. shall
provide sach party with & copy of the
specific pages of the transcript it imniende
fo introduce into evidence

{b) I & party objects. the AL} shall not
sdmit into evidence the testimony of
any witness whose name does not
eppear on the witness list or any exhibit
not provided 10 the opposing party as
provided above unless the AL Ands
good cause for the fallure or tha! theve
tn 0o prejudice 1o the objecting party.

(¢] Unless another party objects
within the time se! by the AL].
documents exchanged (n sccordance

with psragraph (a) of this section shall

w7

be deemned 10 be suthentic for the
purpose of sdmissibility &t the hearing

§ 1329 Bubpoenas for atiendancs ot
L

{8] A party wishing lo procure the

muum and lestimony of any
ividual 8! the bearing may reques!
that the AL| isave & subposna.

{b] A subpoans requiring the
sttendance end testimony of an
individual may alsc the
individual to produce nts &! the
bearing.

(c] A party seeking » subpoenas shall
Rle & written regues! therefor not less
than 15 days before the dete fixed for
the hearing unless otherwise sllowed by
the AL] for cause shown Buch
request shall specify any documents to
be produced and shall designste the
witneases and describe the eddress and
location thereo! with sufficient
:nicuhmr 10 permit such witnesses o

(d) The subpoena shali specify the
time and piace st which the witness is 1o
appear and any documents the witness
# to producs.

{#) The party seeking the subpoena
shell um”t tn the manner prescribed
in § 128 A subpoens on & party or upon
an individua! under the contrel of &
party may be served by fire! clase mall.

(N A party or the individua! 1o whom
the subpoens Is directed msy fils with
the AL] a motion io quash the subpoens
within ten days afier service or on or
before the time specified is the
subpoens for compliance f it e less
thar ten deys after service.

§ 1A Protective eever.

(8] A party or » prospective witnews or
deponent may fle ¢ metion for &
protective order with respect 10
discovery sought by an opposing party

or with respect to the hearing seeking 1o
Menit the avallebiity or disclosure of
evidemos

(b) In taruing a protective order. the
AL] may make any order which justice
requires (o protect & party or parson
from annoyance smbarrsssment.
oppression. or undue burden or expense.
ncluding one or more of the following

f1) That the discovery not be bad.

2) That the discovery may be hed
on specified lermas and conditions
::‘,udmahlwmdlhm:n
os.

() That the discovery may be had
only through s method of discovery
other than tha! requested.

(4] Tha! certain matiers not be
inquired Intc. or that the scopr of

© discovery be limited to certain matters.

Septamber 30, 991
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{31 That discovery be conducted with
PO ONE Dresen! excep! persons
designated by the AL)

(8] That the contents of discovery or
evidence by sesled.

(7) That & deposition atter hng
sesled be opened only by order of the
AL)

(8) Tha! & trade secre! or other
confidentis! research devalopment,
commercia! information or facts
periaining fo any crimina) investigation,
proceeding or other administrative
investigation not be disciosed or be
disclosed only in & designated way or

() That the parties simultanecusly file
specified documents or information
enclosed in sealed envelopes to be
opened as directed by the AL)

113385 Fees
The party requesting & subpoens shall
pay the cost of the fees ang mileage of
any witness subpoensed in the amounts
tha! would be payable 1o a witness in o
proceeding in United States Distnict
Court A check for witness fees and
B mileage shall sccompany the subpoena
= when served excep! thet when a
§ subpoens is insued on behal of the
suthorty. & check for witness fees and
X mileage need not accompany the
subpoens

§ LI Form Mung and service of pacery

(a) Form

(1) Documents filed with the AL shall
mciude an original and 1wo copies

(2) Every pleading and paper filec in
the proceeding sha!l contain o caption
seiting forth the e of the action the
case number assigned by the AL] and &
designation of the paper (e 5. mouon to
Quash subpoena)

[3) Every pleading and paper sha!l be
signed by and shall contain the address
and telephone number of the party or
the person on whose behalf the paper
was fiied or bis or her representative

{4) Papers are considered filed wher
they are mailed Date of mailing may be
established by & certificate from the
party or its representative or by proa!
the! the document was sent by certified
or registered mail

(b) Service A party filing » document
with the AL| shal! a! the time of filing
., Berve 8 copy of such document on every
other party Service upon any party of
any document other than those reguired
10 be served as prescribed in §138shall
be mede by delivering » copy or by
placing o copy of the document in the
United States mail postage prepaid and
sddressed 1o the party's las! known
address When ¢ party is represented by
@ representative service shall be made
pon such representative in beu of the
- #ctual pary

September 30 W81

() Proof of service A certificste of
the individual serving the document by
personal deljvery or by mail. setling
forth the manner of service. shall be
proof of service.

§ 1237 Compuiation of wme.

(8) In computing any period of time
under this part or (n an order lasued
thereunder the time begine with the day
fellowing the act avent. or defaultl and
includes the las! dey of the pericd.
unless it s u Seturdey Sunday. or lega!
holiday observed by the Fedarasl
sovernment. in which event it includes
the next business day.

(b) When the period of time allowsd i
less than seven days. intermediate
Saturdeys Sundeys and iegal holidays
observed by the Federal government
shall be excluded from the computation.

(¢) Where & document has been
served or issued by placing it in the
mail an additional five days will be
added 10 the ume permitied for any
response

f1An Motens

(c). (4). and (&) of this section. shall
reasonably relute to the severity and
nature of the feilure or misconduct.

{c) When o party faile to comply with
an order. including an order for teking &
deposition. the production of evidence
within the party’s control, or a request
for admission. the AL] may—

1) Draw an Inference in favor of the
requesting party with regard to the
infortastion sought.

(2] In the case of requests for
edmission deem sach matier of which
&n sdmission is requested to be
- ibit the fuil i

(2] Probibit the party failing to comply
with such order from introducing
svidence concerning. or otherwise
relying upon testimony relating o the
information sought. and

(4) Strike any part of the plesdings or
other submissions of the party failing 1o
comply with such reguest.

{d) If o parsy fails 10 prosecute or
defend an sction under this part
commenced by service of a notics of
hearing the AL] may dismiss the action

& (0) Any epplication to the AL for an or may issue an initia] decision Lmposing

§ order or ruling shall be by motion.

£ Motions shall state the relie! sought the E

& authonty relied upon and the facts
alleged and sha!l be filed with the AL)
and served on all other parties

' (b) Except for motions made during a
| preheaning conference or 8! the heanng
1 sl motions shall be in writing The AL]
| may require tha! oral motions be
| reduced 1o wniting
f (2) Within 15 days after & written
motion is served. or such other time o
may be fixed by the AL) 8Ny party may
file & response 1o such motion
(d) The AL] may not grent & written
motion before the tume for filing
responaes thereto hae expired, sxcep!
upon consent of the parties or following

8 hearing on the motion. bu! may

| everrule or deny such motion without

Ewaiting a response
(#) The AL] shell make & reasonable

effort 10 dispose of all outstanding

motions pnor to the beginning of the
beanng

§10% Sencuons

(8) The AL| meay senction & person,
including any party or representative
for—

(1) Failing 10 comply with an order.
rule of procedure govamning the
proceeding

(2) Failing 10 prosecute or defend p=

sction or
(3) Engaging in other misconduct that
interferes with the speady. orderiy. or

fair conduct of the heanng
(b) Any such sanciion including but
no! limited 10 those listed in peragraphs

0

penalties and assesaments.
(#) The AL] may refuse 1o consider

& sny motion. request. response. brief or

other document which (s not fled in &
timaly fashion.

§1030 The hearing and burden of preet.

() The AL] shall conduct a hearing on
the record in order to determing whether
the defendant is liable for a eivil naity
or assesament under § 13.9 and. if so.
the appropriate amount of any such civil
penaity or assessment considering any
aggravating or mitigating factors

{b) The suthority shall prove
defendant's liability and eny

svating factors by & preponderance

:ﬂ;c svidence

¢) The defendant shall prove sny
: .2" defenses and uu" mitigating
aciors by & preponderance of the
#vidence

d) The hauring shall be open to the
[ bcwnnmmm" by the
AlL] for good cause shown.

f 1231 Dwtormining $ha smeun of
PONOItes and datesamente.

(8) In determining un eppropriste
amount of ¢ivil penalties and
essersments. the AL| and the authority
bead upon appeal. should evaluate any
cireumstances the! mitigate or sggravate
the violetion and should articulate in
wheir opinions the reasons thet suppor
the penalties and assessments they
impere Because of the intangible coots
of fravd ihe expense of investigating
such conduct. and the need 1o deter
others who might be similarly lempted.
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" ordinarily double damages and o
sigrificant civil penalty should be
imposed

(b] Although not exhaustive. the

* following factors are among those that

+ mey influence the end the suthority

' bead in determining the amount of

i penalties and assesaments (o impose

| with respect 1o the misconduct [/.6., the

i false, fictitious or fraudulent claims or

' slalements) charged in the complaint

(1) The number of felse. fictitious. or
freudulent claims or statements:

(2) The time peried over which such
claims or sislements were made.

i3) The degree of the defendant's
culpability with respect 10 the
misconduct:

{4) The amount of money or the value
of the property services. or benefit
fulsely claimed.

[8) The value of the Covernment's
actual loss e & result of the misconduct.
Inciuding foreseeable consequentia!
damages and the costs of investigation,
| (@) The relationship of the amouni

fmposed as civil penalties to the amoun!
ef the Government s loss:

{7) The potential or actual impact of
the misconduci upon nations! defense
public haslth or safety. or public
confidence in the management of
Government programs and operations

" including particularly the impact on the
tntended beneficiaries of such programs

(8) Whether the defendant hes

. engaged in a patiern of the same or
similar misconduct,

(9] Whether the deflendant stlempied
to concesl the misconduct

(10) The degree 10 which the
defendant has involved others in the
misconduct or in concealing 1!

{11) Where the misconduct of
amployees or ngents is imputed 1o the

« defendant. the extent 1o which the
defendant's practices lostered or
atlampied io preclude such misconduct

(12) Whether the defendant
coopersied in or obstructed an
Investigation of the misconduct.

(33) Whether the defendant assisted
i identifying and prosecuiing other
wrongdoers

[14) The complexity of the program or
trarsaction. and the degree of the
Gefendant's nophistication with respect
o IL including the extent of the
Gefendant s prior participation in the
Program or in similar transections

(15) Whether the defendant has been
found in eny criminel. civil or
administrative proceeding to have

~engeged in similar misconduct or to
Bave dealt dishonestly with the
Government of the United Staies or of
Bate directly or indirectly. and

(18) The need io deter the delendant
and othery from engaging in the same or
similer misconduct.

{€) Nothing in this section shall be
consirved o limit the AL] or the
suthority head from considering any
other factors that in any given care may
mitigate or aggravats the offense for
which penaities and assessmenis are
imposed.

11037 Location of hearing.

(8] The hearing may be beld—

(1) In any judicial district of the
United States in which the defendant
resides or ransects businese:

{2) In eny judicial district of the
United Staies in which the claizs or
sletemen! in issue was made: oo

(3] In such other place as may be
sgreed upon by the defendant and the

(b) Each party ghall have the
opportunity (o present argument with
respect 10 the location of the hea

(t) The heanng she!l be heid ot the
place and at the time ordered by the
AL)

‘usx W,

(8] Excep! as provided in mrrph
(b] of this section. testimony &t
hecring shall be given orally by
witnesses under oath or affirmation.

(b] At the discretion of the AL),
festimony may be admitied in the fors
of & writien statement or deposition.
Any such writien statement must be
provided to all other partias along with
the last known address of such witness.
in s manner which allows sufficient time
for other parties to subpoena such
witness for cross-examination gl the

| baaring Prior written ststements of

witnesses proposed 1o testify et the
hea and depesition renscripts shall
be ex mﬁ-ﬂ o8 provided in § 13.22(s)
(€) The AL] shall exercise reasonable
control over the mode end order of
Interrogating withesses and presenting
EVIdence 50 88 10w v
(1) Make the interrogation snd
presentstion effective for the
ssceriainment of the truth:
(2) A::M needless consumplion of
[

(3) Protect witnasses from harsssment
of undur embarresement.

() The AL] shall permii the parties to
conduct such cross-examination as mey
be required for a full and true disciosure
of the facts

{#) Al the discretion of the ALJ. &
witness may be cross-examined on
matiers relevant to the proceeding

- withou! regard to the scope of his or her

direct examination. To the sxtent
permitied by the AL] cross-examination
on matiers eviside the scope of direct

-8

sxamination shall be conducted in the
manner of direct examination and may
proceed by ieading questions only if the
witness ls & hostile witness. an sdverse
party. or 8 witness identified with an

party.
f) Upon motion of any party. the AL]
cl(aﬂ order withesses uJ:dod #0 that
they cannol hear the testimony of other
wiltneases. This rule does not suthorize
exclusion ofe

(1) A party who is an individual:

{2] In the case of & party the! is not an
individual an o!f“w ':: onuployn of the

appeari enlity pro se or

zr‘u’l:l b;nn party's representative,

o

(3] An individual whose presence is
shown by & party 1o be essential o the
presentation of its case. including an
individua! employed by the Governmeni
sngaged in assisting the representative
for the Covernment.

§ 1404 Evicenne,
{a) The AL] shall determine the
sdmissibility of evidance.

(b) Except #s provided in ihis part. the
ALJ shall not bs bound by the Federsl

E Rules of Evidence. However. the AL)

may epply the Feders) Rules of
Evidence where appropriate. e4. 10
exciude unreliable evidence

{c) The AL) shall exclude rrelevant
and immaterial evidence.

(d) Although relevant, evidencs may
be excluded f ity probetive value is
substantially outweighed by the danger
of unfair prajudice. confusion of the
fssues. or by considerstions of undue
delay or needless presentetion of
cumulstive evidence.

(#) Although relevent. evidence may
be excluded if it is privileged under
Fedara! low. i

{f) Evidence concarning offers
compromise or aetilement shall be
inedmissibie 10 the exten: provided in
Rule 408 of the Federal Rules of
Evidence.

(8) The AL] shall parmit the parties 1o
introduce rebutial withesaes and
evidenca

(b) All documants and other evidence
effered or taken for the record shall be
oper to examinstion by all parties,
uniess otherwise ordered by the AL)
pursuan! o § 13.24.

f 1098 The rosard

{8) The hearing will be recorded and
transcribed. Transcripts may be
obtained fullowing the bearing from the
AL o1 # cost not 1o excoed the sctual
coe! of duplicetion

(o) The transcript of testimony.
exhibits end other svidence admitted ot
the hearing and ali papers and requests

Septomber 30, We1



1335(b)

PART 13 « PROGRAM FRAUD CivIL REMEDIES

filed in the procesding constitute the
record lor the decision by the ALl and
the suthority head.

(¢] The record may be inspecied and
copied (upon payment of & reasonable
fee) by anyone. unless otherwise
ordered by the AL] pursuant to § 13.24

17038 Postsmaring briwte.

The AL] may require the parties to flle
pos!-hearing briels In any event. any
party may file » post-hearing briel The
AL] shall fix the time for filing such
briefs. not 1o exceed 80 deys from the
date the parties receive the trenscript of
the hearing or. if applicable. the
. stipuleled record :ucb briefs may be
accompanied by proposed findings of
‘ fact and conclusions of law The AL)
may permit the parties 1o file reply
{ briafs

[ §13.97  svtisl secsmtan.
! {a) The AL) shall issue an initia)
! acision based only on the record.
i which shall contein findings of fact
Buncluuom ef law and the amount of
& *") penalties and sanesaments imposed
(b) The findings of fact shall include »
E finding on each of the fellowing issues
{1] Whether the claims or slatements
identified in the complaint. or eny
portions thereo! viclate § 13.3. snd
(2) 1f the peraon is liable for penaities
Of assesiments the appropnate amount
of any such penalties or aasesaments
considering any mitigating or
sggravating faciors that he or she finds
in the case such as those descnbed in
135
{c) The AL] shall promptly serve the
initis! decision on all parties within 90
days alier the ume for submission of
posi-hearing briefs and reply briefs (if
permitted) has expired The AL) shall at
the same Lime serve all parties with g
Statement describing the rght of any
delendant determined to be Lisbe fo- o
civil penslty or sesessment 1o file &
motion for reconsiderstion with the Al]
©or & notice of appeal with the authority
bead If the AL fails 10 mee! the
Geadiine contained in this paragraph. he
or she shall notily the parties of the
resson for the deloy and shall set & new
deadine
{d) Uniess the initia! decision of the
ALl is umely sppealed 1o the avthority
bead. or & motion for recons:dersion of
the initia) decision is timely filed the
Enitis] decision shall conatitute the fina)
decision of the authority heed and shall
be final and binding on the parties 30
days sfter it is issued by the AL)

§ 1338 Reconsiseration of peny L
{8) Excep! as provided in paragraph

{d) of this section any party may file o

motion for reconsideration of the initial

September 30 We1

decision within 20 days of receip! of the
tnitis! decision If service way meds by
mall receipt will be presumed 1o be five
days from the dete of mailing in the
sbsence of contrary prool.

{b) Every such motion must set forth
the matters cinimed 10 have been
erroneously decided and the neturs of
the slleged errors. Buch motion shall be
sccompanied by s supporting brie!.

(¢) Responses 1o such motions shall be
eliowsd only upon request of the AlLj.

{d) No party may file a motion for
reconsideration of an initis] decision
that has been revised in responss o 8
previous motion for reconsiderstion.

(#) The AL] may dispose of & motion
for reconsiderstion by denying it or by
lonuing 8 revised initia! dacision.

(1) If the AL] denies 3 motion for
reconsideration. the initis! decision shall
constitute the final decision of the
suthority head and shall be fina! and
binding on the parties 30 deys afier the
AL| denies the motion. unless the initia)

decision is timely appesled io the
3 suthority head in accordence with
Siuw

(g) if the AL| issues & revised initia)
decision that decision shall constituie
the final decision of the authority head
| end shall be final and binding on the
" parties 30 deys sfter it is issued, unisss
| 1118 imely appealed to the suthority
' head in accordence with f13

1099 Apperi o rthortty heed.

(8) Any defendant who has filed »
timely answer and who is determined in
an initial decision to be lieble for » civil
penally or assessment may sppeal such
decision to the suthority head by filing »
notice of appeal with the suthority head
i sccordance with this section

(b)(1] A notice of appeal may be flied
&1 any time within 30 deys afier the AL)
fasues an initisl decision Mowever. if
anolaer party files » motion for
reconsiderstion under § 13.58,
considerstion of the appea! shall be
sisyed automstically pending resolution
of the motion for reconsideration.

{2) If & motion for reconsiderstion is
timely filed. a notice of appeal may be
filed within 30 days after the ALl denies
the motion or (ssues & revised initial
decision whichever apphies

(3) The authority heed mey extend the
initial 30 day period for an additional 30
Gays if the defendant files with the
suthonty head & request for an
extension within the initial 30 day
period end shows good cause.

{c) If the defendant files » tumely
notice of appea) with the authority head
and the time for filing motions for
reconsideration under § 13.58 has
axpired the AL] shall forward the

'wdhmwmuwty

{d) A notice of appeci shall be
accompaniad by & writien brief
specifying excaptions 1o the initial
decision and ressons rupporting the

excaplions.

{#) The representative for the
Covernmen! msy file & brief in
rmkn o exceptions within 30 days

recaiving the rotice of appesi and
sccompanying briel.

(N There is no
personally before

1 10 appesr
suthority heed.

(8) Thers ia no right 1o appeal any
tatariocutory ruling by the ALJ.

(b) In reviewing the initis! decision.
the suthority hesd shail net consider
any objection that was no! raised belore
the ALr::\Iou o demonstrstion is mede
of extraordinary circumstances causing
the failure 10 raise tha objection.

1) If any party demonstrates to the
seiisfaction of the suthority head that
sdditional evidence not presented at
each hearing is material and the! there
were ressonable grounds for the failure
o present such evidence ot such
hearing the suthority head shall remand
the matter to the AL] for considersiion
| of such additional evidence.

) The suthority head may affirm.
reduce. reverse compromise. remand. or
sattle any penalty or sssesament.
Selermined by the ALJ in any initia!
docision

(k) The suthority head shall promptly
| sarve sach party 10 the sppeal with o
. copy of the decision of the suthority
| head and & sistement describing the
- Mght of any person delermined to be
* Uable for 8 penalty or assessment to
soeh judicia! review.
(1) Unless a petition for review is filed
& provided in 3 US.C 3808 afier o
defendant has axhousted il
sdministrative remedies under this part
and within 80 days after the date on
which the suthority head serves the
defendant with & copy of the suthoniy
kesd's decision. & determinstion that »
defendant is lisble under § 13.3 ie fina)
&nd is not subject to judicial review

"ey oroer o6 by the
luﬁn by e Dogesr e

¥ ot any time the Attomey Ceners! or
an Assistant Atiorney Genera!
designated by the Atiorney Genera)
transmits to the suthority heed & written
finding the! continustion of the
edminisirative process described in this
part with reg 1o & tlaim or slatemen!
may adversely affect eny panding o
potentis] criminal or civil sction related
1o such cleim or gtatement. the suthority
* bead shall siay the process immedistel iy

The suthority hesd may order the

— Mo
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process resumed only upon receip! of
the written suthorizetion of the Attomey
Ganeral

§ 1341 Btay pending appesl
(a) An initia! decision is stayed

sulomatically pending disposition of &
motion for reconsideration or of an
appea! 1o the suthonty head

'&') No administrative u:, is svallable
following o fins! decision of the
#uthority besd.

1242 Lo review.

Bection 3805 of tiue 1. United Btates
Code. suthorizes judicial review by an
#ppropriate United States District Court
of a firal decision of the suthority bead 2
Imposing penaliies or sssessments
wnder this part and specifies the
procedures for such revisw.

§ 1343 Colection ef civil peratties ane
B besarrarii

Bections 3808 end 3808(b) of title 31,
United States Code suthonze actions
for collection of civil penalties and
ssseraments imposed under this part
and specify the procedures for such
acuons

1364 Righ 1o sdministrative ofteel
The amount of uny penalty or

sesessment which has become final or &

for which & judgment has been entered
under § 12 82 or § 154 or any amount
agreed upon in 8 compromise or
settiement under § 13 48 may be
eollected by administrative offsel under
N USC 3716 except that an
sdminisirative offse! mey not be made
wunder this subsection against a refund of
an overpaymen! of Federa! taxes then
or later owing by the United States to
the defendant

11548 Depoar in Treaswy of United
s

All smounts collecied pursusint 1o this
part shall be deposited as miscellaneous
receipls in the Treasury of the United
States excopt as provided in 31 USC
08y )

€ 1588 Compromuse or serBement,

{a) Parties may make offers of
gompromise or settlement 4l any Ume

(b) The reviewing officia) haa the
sxclusive suthonty to compromise or
seitle & cane under this pariat any ume
after the date on which the reviewing
official (s permitied to issue » somplaint
and before the dete on which the AL)
iseurs an initia) decision

{e) The suthority head hes exclusive
suthority to compromise or settle 8 case
wnder this part et any time sfter the date
on which the AL| issues an iniie!
decision excep! during the pendency of
any review under § 13 42 or during the

pendancy of any action 1o colleet
penalties and sssessments under
e

{d) The Attorney Genars) has
exclusive suthority (o compromise or
seitle & case undar this part during the
pendancy of any review under § 13.42 or
of any action 10 recover panalties and
sssesaments under 31 US.C 3608

(#) The investigating officer may
recommend settiemen! terma 10 the
reviewing official. the authority head, or
the Aitorney General a0 appropriate.
The reviewing official may recommend
sattiement terma 1o the suthority heed.
or the Atiormney General as appropriate.

() Any compromise or settlement
mus! be in writing.

§ 1047 LUmitstions.

(#) The notice of hearing with mwpect
to a claim or statement mus! be served
in the manner specified in § 138 within
@ years afier the date on which such
claim or statement is made.

(b} If the defendant fails 10 serve &
timely answer service of & notice ander
§ 1310(b) shall be deemed & notics of
bearing for purposes of this section.

(€] The statute of imitations may be
exiended by agreaement of the partas.

BN
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