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Cite as 39 NRC 91 (19594) CLI-84-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

tvan Selin, Chairman
Kenneth C. Rogers
Forrest J. Remick

E. Gaii de Planque

in the Matter of Docket No. 50-312-DCOM
(Decommissioning Plan)

SACRAMENTO MUNICIPAL UTILITY
DISTRICT
(Rancho Seco Nuclear Generating
Station) March 1, 1994

The Commussion denies Saccamento Municipal Utility District’s petition
for review and motion for dirzcted certification of LBP-93.23, 38 NRC 200
(1993), in which the Atomic Safety and Licensing Board, inter alia, admitted a
contention filed by Environmental and Resources Conservation Organization

RULES OF PRACTICE: INTERLOCUTORY REVIEW

Although interlocutory review is disfavored and generally 15 not allowed as
of right under our rules of practice (see 10 CF.R. § 2.73(¢f)), the critena in
section 2.786(g) reflect the limited circumstances in which interlocutory review
may be appropriate in a proceeding.

RULES OF PRACTICE:  INTERLOCUTORY REVIEW

Thr mere expansion of ssues rarely, if ever, has been found to affect the
basi. structure of a proceeding in a pervasive or unusual manner so as to warrant
interlocutory review pursuant to section 2.786(g)(2).
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MEMORANDUM AND ORDER

The Commission has before 1t a petition for review and moton for directed
certification filed by Sacramento Municipal Utility District (SMUD) pursuant to
10 C.FR. §2.786(g). SMUD seeks review in the form of directed certification
of certain issues arising out of an interlocutory order (LBP-93-23, 38 NRC 200),
dated November 30, 1993, in which the presiding Atomic Safety and Licensing
Board, inter alia, admitted a contention filed by Environmental and Resources
Conservation Organization (ECO) concerning the adequacy of SMUD's plan for
funding the decommuissioning of the Rancho Seco Nuclear Generating Station
SMUD argues that the Licensing Board's acceptance of certain bases for the
contention atfects the basic structure of the proceeding in a pervasive and unusual
manner S0 as to warrant interlocutory review. For the reasons stated o this
Order, we deny SMUD's petition and motion.

BACKGROUND

This proceeding involves ECO’s challenge to the Nuclear Regulatory Com-
mission (NRC) Staff’s proposed order approving of a decommissioning plan
tor, and authorizing decommissioning of, Rancho Seco. In CLI-93-3, the Com-
mission granted intervention to ECO (as a matter of discretion) and permitied
ECO to amend its funding plan contention. 37 NRC 135, 149, reconsideration
denied, CLI-93-12, 37 NRC 355 (1993).

ECO filed an amended funding plan contention which was supported by 14
bases. In LBP-93.23, the Licensing Board accepted six of the fourteen bases
as a foundation for admitting the contention. LBP-93.23, 38 NRC at 210-19.
SMUD objects to the acceptance of all but one of the bases.

SMUD does not object to acceptance of Basis 13 concerning the rate of
growth of the decommissioning fund through interest earnings, SMUD objects
to the acceptance of Bases . 5. and |1 which reiate to financiai assurance
because, according to SMUD, ECO failed to demonstrate the matenality of the
issues raised and, thus, these bases do not meet the criteria for admissibility of
contentions in 10 CFR. § 2.714(b)(2)(1u) In this respect, SMUD argues that
ECO did not reference the parts of the funding plan with which 1t disagreed and
did not address relevant matters in the tunding plan that, according 10 SMUD,
weigh against admission of these bases. Licensee's Petition for Review of
Second Preheaning Conference Order and Motion for Directed Certification at
4-6 (December 15, 1993) (hereinafter SMUD Petition).

SMUD also objects to the acceptance of Bases 2 and 14. SMUD argues that
these matters are beyond the scope of this proceeding because they relate to the
cost of SMUD's planned Independent Spent Fuel Storage Installation (ISEST), In

22

R T S—

e



B e i e s e A e R TSI Nm=—==— R R R R R R R R RRERRRERTRERRREER=

support of its position SMUD argues that funding of spent fuel storage costs is
not required to be addressed in a licensee’s decommussioning plan, but is instead
subject to a separate planning requirement in 10 C.FR. § 50.54(bb). SMUD
Petition at 6. SMUD maintains that licensing of the ISFSI was a separately
noticed proceeding in which ECO did not choose to petition for intervention.

ANALYSIS

SMUD filed its petiton and motion pursuant to 10 CFR. §2.786(g).'
Although interlocutory review is disfavorod and generally 15 not allowed as
of right under our rules of practice (see 10 CE.R. § 2. 730(f)). the criteria in
section 2.786(g) reflect the limited circumstances in which interlocutory review
may be appropriate in a proceeding. These criteria are a codification of the
case-law standard that the Atomic Safety and Licensing Appeal Board deveioped
under our former appellate structure. The Appeal Board applied these criteria
in deciding as a matter of discretion whether to review interlocutory orders in
response either to a presiding officer’s referral of a ruling or certiied question
or to a party's motion for “directed certification.” See Safety Light Corp.
{Bloomsburg Site Decontamination), CLI-92-9, 35 NRC 156, |58 (1992). Under
our present appellate system, we have entertained petitions for review of an
otherwise interlocutory order -— akin to a motion for directed certification —
if the petitioner can satisfy one of the critena under section 2.786(g). See
Oncology Services Corp., CLI-93-13, 37 NRC 419, 420-21 (1993).

SMUD argues that 1t meets the standard for review in section 2.786(g)2)
because the Board's rulings affect the basic structure of the proceeding in a
pervasive and unusual manner. by subjecting SMUD to a broad inguiry into
matters without any direct relattonship to its decommissioning plan. SMUD
maintains that the Board's rulings also establish a precedent affecting other
decommissioning funding proposals and certiications as well as the NRC's
own regulatton establishing certification amounts, because such certifications
and plans are not intended to include spent fuel storage costs. SMUD also
believes that because the hearing was granted as a matter of discretion, the
Commussion should grant review as a matter of fairness to SMUD and provide
instructions to keep the proceeding within appropriate bounds. SMUD Petition
at 8-9. The Staff makes essentially the same arguments as SMUD. ECO did not
file a reply.

SMUD has failed to demonstrate that review at this time is necessary. The
mere expansion of issues rarely, if ever, has been found to affect the basic
structure of a proceeding in a pervasive or unusual manner so as to warrant

"The Licensing Board's ordler was fiot subject 10 appeal under 10 C FR §2 7146

93



1

N R e e Ao R — e i e e e e e e e

interlocutory review, Safety Light Corp., 35 NRC at 139 (cutations omitted).
Although SMUD argues that the Licensing Board failed to apply the proper
criteria for admussibility of contentions and incorrectly interpreted Commission
regulations, these reasons have not been adequate in practice to demonstrate that
the structure of a proceeding has been affected in a pervasive or unusual way,
where the ultimate result is that the Licensing Board simply admits or rejects
particular 1ssues for consideration. In discussing the standards for granting
interlocutory teview, the Appeal Board stated:

The basic structure of an ongoing adjudication is not changed simply because the admission
of a contention results from a heensing board ruling that is important or novel, or may conflict
with case law, policy, or Commussion regulations  Sirmilarly, the mere fact that additional
issues must be fingated does not alter the basic structure of the proceeding in a pervisive or
unusual way 50 as to justify interlceutory review of a licensing board decision

Long Istand Lighting Co. {Shoreham Nuclear Power Station, Unit 1), ALAB-
861, 25 NRC 129, 135 (1987) (citations omitted).

Although we are declining review at this time, we make no judgment
on the soundness of the Licensing Board's determunations on the particular
issues. Our deciston here today is largely influenced by our reluctance to take
interlocutory review except in extraordinary situations. The Licensee argues that
this case requires special attention because intervention was granted as a matter
of discretion. However, this fact alone does not provide adequate support for
departing from past practice and taking the unusual step of granting interlocutory
review at this tume. Neither SMUD nor the Staff has adequately explained why
these matters cannot await final appellate review.

CONCLUSION

For the reasons stated herein, SMUD's petiion and motion are denied.
It is so ORDERED.

For the Commission

JOHN C. HOYLE
Assistant Secretary of the
Commission

Dated at Rockville, Maryland,
this 1st day of March 1994
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

lvan Selin, Chairman
Kenneth C. Rogers
Forrest J. Remick
E. Gail de Planque

In the Matter of Docket No. 50-29

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station) March 18, 1994

The Commission denies the request of Petitioner, Environmentalists, Inc..
for an adjudicatory hearing regarding decommissioning plans for the Yankee
Nuclear Power Station. The Commussion finds that the Petitioner has failed
to identify any action taken by the NRC that requires the offer of a hearing.
The Commission notes that even if Petitioner had identified such an action, it
has failed to allege an interest to justify intervention in such a proceeding; and
that. furthermore, Petitioner has not demonstrated that a discretionary hearing
is warranted.

RULES OF PRACTICE: INJUNCTIVE RELIEF

The Commission wili decline a grant of a petitioner’s request to halt decom-
missioning activities where a petitioner has failed to address, much less satisfy,
the four traditional criteria for injunctive relief: (1) irreparable injury, (2) prob-
ability of success on the merits, (3) lack of injury to others, and (4) the public
interest. Any request for emergency relief should address those criteria



ATOMIC ENERGY ACT (AEA):  HEARING RIGHT

The only “right” to an opportunity for a heaning under section |89 of the
Atomic Energy Act exists for those actions that are identified in section 189

RULES OF PRACTICE: DECOMMISSIONING (NOTICE)

NRC regulations explicitly provide only for notice to be given to the public
regarding Commission approval of a proposed decommissioning plan. 10 CFR.
§ 50.82(¢).

OPERATING LICENSE: CHANGES TO FACILITY
RULES OF PRACTICE: DECOMMISSIONING

Under NRC regulations, a hcensee may make changes to its facility without
prior Commission approval if those changes do not involve an unreviewed safety
question or do not violate the terms of the license. 10 C F.R. § 50.59a)(1)

RULES OF PRACTICE: INSTITUTION OF PROCEEDING
(REQUEST UNDER 10 C.F.R. § 2.206)

OPERATING LICENSE: CHANGES TO FACILITY

A member of the public may challenge an action taken under 10 CF.R
§ 50.59 (changes to a facility) only by means of a petition under 10 CFR
§2.206.

MATERIALS TRANSPORTATION: GENERAL LICENSE

Under 10 CFR. § 71.12. an NRC lLicensee is given a general license to ship
or transport material that is subject to NRC license in an NRC-approved package
without approval by the Commission,

NUCLEAR REGULATORY COMMISSION (OR NRC):
JURISDICTION

Concerns regarding acceptance by a low-level waste tacility regulated by an
Agreement State Program of materials removed from a nuclear power plant must
be directed to the state in which the facility resides, not the NRC.



MATERIALS LICENSE UNDER PART 70:  WASTE DISPOSAL

A low-level waste facility can accept special nuclear material (SNM) for
disposal only under an NRC license that it holds. not under a state license under
which the facility has ac - pted reactor matenals and components removed from
a nuclear power plant site

RULES OF PRACTICE: INTERVENTION PETITIONS

Assuming there exists an NRC proceeding on the issues of concern to a
petitioner, that petitioner must satisfy the mimmum requirements of 10 C FR
§ 2.714 which governs intervention in NRC proceedings

RULES OF PRACTICE:  INTERVENTION PETITIONS

In order to sausfy the critenia for grant of a pettion for intervention, a
petitioner must allege a concrete and particulanized mury that is fairly traceable
to the challenged action and 1s hkely to be redressed by a favorable decision
10 CFR, §2.714(a)2)

RULES OF PRACTICE:  STANDING (ORGANIZATIONAL)

In order o meet the test for organizational standing, an organization must
allege: (1) that the action will cause an “injury n fact” to either {a) the
organization’s interests or {b) the interests of its members; and (2) that the
injury is within the “zone of interests” protected by either the AEA, the Energy
Reorganization Act (ERA), or the National Environmental Policy Act (NEPA)

RULES OF PRACTICE:  STANDING TO INTERVENE (INJURY
IN FACT)

A petitioner’s identification of four organizational members whose interests
have allegedly been mjured or might be injured by actions taken in relation to
the decommussioning process does not satisfy the “injury in fact” prong of the
orgamizational standing test where those members live near the proposed site
for the disposal of reactor matenals and components and not near the site of the
nuclear power plant from which the materials are to be removed.
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RULES OF PRACTICE:  STANDING TO INTERVENE (INJURY
IN FACT)

Where a petitioner’s organizational address is farther than S0 miles from a
nuclear power plant site, it 15 outside even the radius within which the NRC
normally presumes standing for those actions that may have significant offsite
consequences at plants that are operating at full power

RULES OF PRACTICE:  STANDING TO INTERVENE (INJURY
IN FACT)

A hearing petition or supplementary petition that does not allege any concrete
or particutarized inpury that would occur as a result of the transportation ol
reactor materials or components to a low-level waste facility, fails to demonstrate
any “injury mn faet.”

RULES OF PRACTICE:  STANDING TO INTERVENE (INJURY
IN FACT)

A hearing petition or supplementary petition that alleges only that petitioner’s
members live “close™ to transportation routes that will be used for shipments
of reactor matenials and components to a low-level waste facility and does not
identify those routes or explamm how “close™ to those routes the petitioner's
members actuatly live, fails to demonstrate “injury n fact"”

NUCLEAR REGULATORY COMMISSION (OR NRC): DISCRETION
TO INSTITUTE PROCEEDING

Under section 161(c) of the AEA, the Commussion has the inherent discretion
to institute a procecding even where none is required by law

NUCLEAR REGULATORY COMMISSION (OR NRC):: DISCRETION
TO INSTITUTE PROCEEDING

The institution of a proceeding where one is not required is appropriate only
where substantial health and satety issues have been identitied

98



MEMORANDUM AND ORDER

L. INTRODUCTION

On November 15, 1993, Environmentalists, Inc. (“Petitioner™), filed a petition
seeking an adjudicatory hearing regarding the “plans to decommissior and
dismantle” the Yankee Nuclear Power Station (*Yankee NPS"), including plans
to ship radioactive components of the plant to the Barnweil waste disposai
facility located in Barnwell; South Carolina.! Yankee Atomic Energy Company
("YAEC™), the Licensee. and the NRC Staff responded to the petition in filings
dated November 23 and November 30, 1993, respectively. YAEC and the Staff
both oppose the petition on the ground that there is no proceeding in existence
in which an adjudicatory hearing may be held and that, in any event, Petitioner’s
filings are insufficient to obtain intervention even if a hearing were to be held.
The Statf argues, 10 addition, that there are no grounds for the Comnussion to
grant a discretionary hearing. After due consideration, we deny the petition for
the reasons stated below

I BACKGROUND

The Commuission’s regulations governing the decommissioning process re-
quire the establishment of an adequate decomnussioning funding mechanism,
1) CFR. §50.75, and establish requirements for the termination of a license,
10 CFR. §50.82. These regulations require, inter alia, that the licensee sub-
mit, within 2 years of the permanent cessation of operations, an application for
termination of a heense together with (or preceded by) a proposed decommis-
stoning plan, 10 CF.R. § 50.82(a), and that the Comauission provide notice of
the plan prior to approving it and issutng an order authorizing the decommis-
sioning, 10 CF.R. § 50.82(e).

The regulations do not specify what decommissioning activities the licensee
may undertake prior to submussion of its decommisstoning plan. However, the
Commission issued new guidance on this subject in January 1993, Under this
guidance, the licensee may undertake preliminary decommissioning activities
that do not (1) foreclose future release of the site for unrestricted use, (2) sig-
nificantly increase decommissioning costs, (3) cause a significant environmental
impact that has not been previously reviewed, or (41 violate the terms of either

Yon December 16, 1993, Petitoner filed o supplement o the petition contmming, nter ali. the sames and
addresses of four members of ity organization hvirg in South Carolina
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the existing license or 10 C FR. §50597 In addition, the licensee may use its
decommissioning funds for these activities. See Memorandum from Samuel 1.
Chilk to William C. Parler and James M. Taylor, January 14, 1993"

By letter dated February 27, 1992, YAEC informed the NRC that ut had
ceased operations at Yankee NPS permanently. On August 5. 1992, the
NRC Staff issued a “possession-only” amendment to the Yankee NPS license,
removing YAEC's right to operate the facility. See 57 Fed. Reg. 37,579 (Aug.
19, 1992). Pursuant to the Commission’s guidance described above, YAEC
initiated the Component Removal Program (“CRP™) under which it planned to
remove the four steam generators, the pressurizer, and some reactor intecnals for
shipment to the Barnwell low-level waste facility * Shipments of this material
began on November 17, 1993, and are continuing.

1L DISCUSSION®

A.  There Is No Action Pending Concerning Yankee NPS That Gives
Rise to Any Hearing Rights Under Section 189 of the Atomic Energy
Act

Section 189a(l) of the Atomic Energy Act ("AEA") provides, in pertinent
part:

*This guidance substantially moditied one previous posinon on this issue See ¢ g, Long Ivland Lighting Co
(Shoreham Nuclear Powet Station. Uit 13, CLE9O-K, 32 NRC 101, 207 0 3 (1990), Suermento Munipal Uity
Disericr (Rancho Seco Nuclear Clenerating Staton), CLESDD 1S NRC 47 61 a 7019921 Under [GCF R §50.59.
n licensee may make changes w its facility as desiribed (0 the Final Safety Analysis Bepont ("FSAR™) without
prive Commission approval if the change does not involve (1) u change i the facility's technical specificstions or
(2) an wareviewed safety quesaoon

‘Sarhwqaenlly it Commussion determuned thist, 0 the coatest of a decommissioning plan review, any
decommissioning activities that can be undertaken pursiant o the above crifera are not subject o further review
ot approvil by the NRC Staft See Memorandum o William C Parler and James M. Toylor from Samue! 1 Chilk,
June 30, 1993 Both this memorandunt and the memorandum of January 14, 1997 are available in the NRC's
Public Document Room.

Io addition, the Commission has issued o Draft Fulicy Stitement requesting conuments on the queation of when
licensees should be allowed te use the money in thesr decomaissioning funds betore appeoval of 4 deconmissioning
plan. See S0 Fed Reg 5216 (Feb 1 1994) The comment period expires Apeil 19, 1994

Y By letter of July 15, 1993 the NRC Staff informed Y AEC that the Suff had concluded that YAEC had suitable
procedures m place. of in preparation. 1o ensure compliance with the Commission’s guidance and that the Staft
had o objection 1o the CRP activities.

*We have declined to grant Pettioner's request thit we halt YAEC s implementation of the CRP and other
decomnnissioning activities. Fiest the Petidoner did not address. much less sausfy, the wrahiional enteria for
mnjinctive relief (1) irreparibie injury. (2) probability of success on the ments. (3 kek of injury o others,
and (4) the public interest Any request for emergency relief should address those See Pacific Gus and
Electri: Co (Diablo Canyon Nuclear Power Plant, Units | and 2) CLI8&-12, 24 NR(C | 4.8 (1986) CF 10
CER §2788 (hsting factors w be adidressed when requesting o stay of o Licensing Bogrd decision pending
appeal)  Second. we have reviewed the Petitioner's pleadings and lind that they present oo public health and
safety reason to sty YARC's decommissioning activities

In addition. while the Staff s December 22d filing indicates that YAEC appears o have substantially completed
the CRP. that same dling also indicates that Y AFC sntends o remove additional material that will then be shipped
1o the Barnwell facility for disposid during another URP Thus, the case before is does not appear (o be “moat *
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In any proceeding under this Act, for the granting. suspending, revoking, or amending of
any license or construction permit, or appheation to transfer control, . the Commission
shall grant a hearing upon the request of any person whose interest may be affected by the
proceeding, and shall admit any such person as a panty to such proceeding

42 US.C. §223%a)1). The Supreme Court has noted that “[this] hearing
requirement was tailored to the scope of proceedings authorized under the
licensing Subchapter ™ Florida Power & Light v. Lorion, 470 US. 729, 739
(1985). In other words, the only “rnight” to an opportunity for a hearing under
section 189 exists for those actions that are identified in section 189 In this
case, the Petitioner has not identified any action or proposed action taken to
this date in connection with the decommissioning and dismantling of Yankee
NPS that constitutes an action identified in section 189a of the AEA for which
an opportunity for a hearing 1s required. Nor do NRC regulations provide an
opportumty for a hearing regarding the decommissioning actions that are the
subject of the petition.®

Petitoner’s concerns focus on three distinct types of decommissioning activ-
ities that are currently under way at Yankee NPS: (1) dismantiement activities
that the licensee may undertake without the need for any NRC approval because
they fall within the critena of the Commission’s guidance, supra; (2} trans-
portation activities associated with transporting radioactive components from
the Yankee NPS to the place of burial: and (3) activities assoctated with the
burial of this material at the Barnwell low-level waste facility,

The dismantling and decommissioning activities currently being conducted by
YAEC — the Component Removal Program — are being undertaken pursuant
to 10 C.ER. §50.39, which allows a licensee to make changes to its facility
without prior NRC approval if those changes do not involve an unreviewed
safety question or do not violate the terms of the license’ Under 10 C.FR.
§71.12, an NRC hcensee 1s given a general license to ship or transport matenial
subject to NRC heense in an NRC-approved package without approval by the

"o faer. aur regulations exphatly provide only for notice to be given to the public regardimg a proposed
decommusmioning plan
It the decommis g plan d s thitt the dec g will he pecformed in acenrdance
with the regulatiops i this chapter and will not be inirmical 1w the common defense and security of 10 the
bealth and safety of the public. and after notice o interested persons, the Commisston will upprove the
plan subject 1 such cond, and limi as it deems appropriale and necessary and issue an order
authonizing the decommissioning
10 CFR §5082e) By a leter dated December 200 1997 after this petition was submitted, YAEC filed its
decommissiomng plan whick i< presently under review by the Sudf  The Staff will issue & Federal Regivter
Notice thit will sdvise members of the piblic where they can review the plan and how they can submit comments
an the plan. (o addinon, the Sl will hold & public meeting near the Yankee facllity in order o receive public
comments on the proposed decommpssioning plan. The St will then sssue an order that will etther approve of
disapprove adaop and imiph on of the proposed plan
T A meuiher of the public may challenge an action taken under 10 CF R § 50 59 anly by means of a pettion
under 10 CF R §7 206
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Commission, See, e g, State of New Jersey, CLI-93-25, 36 NRC 289, 293-94 _
(1993).% All that 1s then required 1s that the licensee transport the materials in
compliance with applicable DOT regulations. Finally, the Barnwell low-level
waste facility 1s licensed to accept low-level waste from the Yankee NPS CRP
by the State of South Carolina, not the NRC. Therefore, concerns regarding
y acceptance of the CRP materials by the Barnwell facility must be directed to |
the State of South Carolina, not the NRC * '
In summary, the activities that are the subject of the petition are not activities |
that invoke NRC actions that implicate the hearing nghts afforded by section |
ngwH)

——

| ¥On Outober 28, 1993, the NRC Staff issued Certificate of Compliance No- 9256 1o YAEC, upproving the
package in which YAEC proposed o ship the CRP mateaal to the Bacnwell facility We do not read the pettion
, us alleging that there 1 a defect o the shipping puckage and asking for a heanng regarding that defect £ g State
‘New Jeesey, CLE9SS, 38 NRC at 294
' We are informed thie the ouerials shipped to Barnwell did not include any Special Nuclear Material i "SNM™)
, The Barnwell facthity can accept SNM for disposal only under a separate NRC ficense that 1t alse holds, not aeder
, the South Carobina hicense under which it has accepted the CRP nutenals from Yankee NPS
10 Even if there were i be a proveeding on the issues of concern to the Petivones. it (s chear that the petition fails
l 1 sitisfy the munimum requiserments of 10 CF R §2 714 which governs intervenaon in NRC proceedings That
| regulation reguires that a petition for leave to intervene
shall set forth with particulanty the | of the in the p fing, how that may be i
aftecued by the results of the proceeding, und the specific aspect of aspects of the subject matter
of the proceeding as to which petioner wishes 1o intervene
IOCFR §2 T140aX2) As we recently noted 1 applying this sandard. “[a] pettioner mast allege a concrete and
pacticularized injury that is fairly tracesble w the challenged action and is likely 10 be redressed by a favorable
! decision ' Cleveland Elvctric Hluminaring Co (Peery Nuclear Power Plam. Uni 11 CLE93-21, 38 NRC 87, 92
(1993) (ciung cases) The petivon here sdentifies a number of “nghts” that 11 alleges would be endangered by
. “releases of radicactive woste materinds into the stmosphere, water ue gnvirons| |” However, the Peutioner did not
' allege that YAERC s actions ar NRC's Jack of ohjection to those uctions would have the etfect of causing a release
; of radioactive wasie matenals Such un aflegation would be necessary o establish the Petitioner s interest 10 any
‘ proceeding challenging YAEC s actions
{ Nor does the petition mieet the test for organizational standing An organization must allege (1) thit the aetion
. will couse an "imury i tact” to either (a) the orgamzation’s fterests of (b1 the interests of its members and
that (2) that mnjury 15 within the “zone of mierests” protected by either the AEA. the Energy Reorganization Act
! ("ERA™). or the Natonal Environmental Policy Act {"NEPA") See, e v . Florida Power and Light Co. (Turkey
' Poit Nuclenr Generating Station, Unmits 3 and 4), ALAB-952, 33 NRC §21, 52830 (1991) [n this cise, the
f Petitioner has identified (in its supplement) four members whose interests have allegediy been injured ot right be
l inured. However, those members live near the Barnweli facility, not near the Yankee NPS factlity As we noted
: above, the NRC does not regulate the disposisl of low-Jevel waste at Barnwell. instead that activity is regulated by
| the State of South Cirokna as un Agreemeat State  In additon. the Peutioner's orginizational address bs further

than SO miles from th Yankee NPS site and thus outside even the rudhius within which we normally presume
standing for these actions that may have significant offsie consequences at plants that are operating at full power
The Petitioner also challenges the wransportation of the CRP matenals 10 Barnwell, however. neither the pettion
nof the supplement alleges wny concrete of particularized inwiry thut would veour as a resull of the wansportution
Furthermore, while the supplement ulleges that Peunoner's members live “close” 1o transportation routes that will :
be used tor the Barnwell shipments. the supplement does sot identify those mutes or explain how “close” w
those routes the Petitioner’s members sctually live  In sum, the Penticner hs failed to idennfy any orgamzatinnal
imterest within the zone of imeresis protected by either the AEA, the ERA. or NEPA, -
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B. A Discretionary Hearing Is Not Warranted

Under section 161(¢) of the AEA, the Commission has the inherent discretion
to institute a proceeding even where none 1s required by law. See 42 US.C.
§2201(¢c). And our jurisprudence has long provided for discretionary interven-
tion in any proceeding before the Commission. Portland General Electric Co.
(Pebble Springs Nuclear Plant), CLI-76-27, 4 NRC 610, 614-17 (1976). How-
ever, we have also held that the mstitution of a proceeding where one s not
required is appropriate only where substantial health and safety issues have been
wentified. Cf. Consolidated Edison Co. of New York (Indian Point, Units 1, 2,
and 3), CLI-75-8, 2 NRC 173, 176 (1975) (establishing criteria for instituting
hearings in response to petitions under 10 C.F.R. § 2.206). The Petitioner has
not raised such issues here. While the petition raises broad questions about
health and safety matters inherent in the decommissioning process, the peti-
tion makes no allegations that the activities actually being conducted pose any
unusual unexamined issues significant enough to warrant the grant of a discre-
tionary hearing. In addition, the Petitioner has not even attempted to address
the standards governing discretionary intervention. See Pebble Springs, CLI-
76-27, 4 NRC at 614-17, Therefore, we find that a discretionary hearing is not
warranted in this case.!

IV, CONCLUSION

In summary, the Petitioner has faled to wdennfy any action taken by the
Commussion that requires the offer of a hearing and our review reveals that
no such action has been taken. Even if such an action had been identified.
the Petitioner has failed to allege an interest to justity intervention in such a
proceeding. Finally, the Petittoner has failed to demonstrate that a discretionary
hearing is warranted in this case. Therefore, the Petitioner’s request for an
adjudicatory hearing s denied.

UWe have difected the holding of a duscrenonary hearing in shother case involving the genersl lopic of
decommissioning  However, that case invalved Comnwssion approvial of a proposed decommissioning plan
Moreover, the NRC Suff wsued a Notice of Opportunity for a Hearing when consideting, the plan. the only
petition filed 10 response o that Notice raised a sigmificant quesiion about the standing of the persons who aciually
lived near the Rancho Seco fucility; and the pettion presented at least one lingable contention. Accordingly. we
directed that the petinaner in that case be grinted discrenonary intervention  Sacramento Municipal Unilies Diserict
(Rancho Seco Nuclear Generatng Station). CLEOL A A7 NRC 135, 141 (1995 CLE9LI2, 37 NRC 358, 458
(1991
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It is so ORDERED,

For the Commission'’ |
JOHN €. HOYLE i
Assistant Secretary of the '
Commission

\

Dated at Rockville, Maryland, |
this 18th day of March 1994, ;
\

:;

|

\

|

i

|

'\

|

\

)

'\

|

\

|

12 Commissioner Remick was not present for the afhirmation of this Order. if he hud been present he would have |
appeovest it
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chair
Dr. James H. Carpenter
Thomas D. Murphy

In the Matter of Docket Nos. 50-424-0LA-3
50-425-OLA-3

(ASLBP No. 93-671-01-OLA-3)

(Re: License Amendment;

Transfer to Southern Nuclear)

GEORGIA POWER COMPANY, et al.
(Vogtie Electric Generating Plant.
Units 1 and 2) March 3, 1994

RULES OF PRACTICE: DISCOVERY OF STAFF; INVESTIGATION
COMPLETED

Factual information contained in a completed investigation report will be
segregated and released if there is no specific allegation of how the release would
hurt a future enforcement action or deter future predecisional communications
within the Staff of the Commission

The Board reviewed the Rules of Practice, 10 C.F.R. § 2.790(a)(5) and (a)(7)
as well as the “Statement of Policy; Investigations, Inspections, and Adjudicatory
Proceedings,” 49 Fed. Reg. 36.032-34 (1984). It concluded that both documents
required the release both of factual information and of the Staff’s opinions in
the Office of Investigation Report. The Board was heavily influenced by: (1)
the failure to allege any specific adverse implications for an enforcement action;
and (2) the Staff's decision to release the Office of Investigation Report, thus
narrowing the effect of an immediate release of requested information. The



Board reasoned that since the report would be released anyway, there would be
little adverse impact on the Saft from releasing it now.

RULES OF PRACTICE: DISCOVERY OF STAFF DOCUMENTS:
10 C.F.R. § 2.790(a)5 AND (a)7)

Discavery of Staff documents may be appropriate when there 1s no specific
allegation of an adverse impact either on a future enforcement action or on
intra-Staff discussions.

RULES OF PRACTICE: DISCOVERY OF STAFF DOCUMENTS;
STATEMENT OF POLICY

The “Statement of Policy: Investigations, Inspections and Adjudicatory
Procedure” requires the release of Staff documents after an investigation is
complete and during the period of Staff evaluation of that ivestigation. Contrary
language found in the Statement is by way of preliminary explanation and is not
as significant as the operative language, which excludes any exemption from
releasing Staff documents during a time that investigation resuits are being
evaluated.

RULES OF PRACTICE:  DISCOVERY OF STAFF DOCUMENTS;
PROTECTIVE ORDER

When the Staff of the Commission requests that documents be treated as
privileged, the Board may exercise its authority as presiding officer and may
release documents. However, it should limit its ruling to what 15 necessary
to fairly adjudicate the pending case, and it may require release pursuant to a
protective order in order to satisfy a Staf! request to avord publicity during a
continuing process of evaluating the results of an investigation.

MEMORANDUM AND ORDEKR
(Discovery Related to Office of Investigation Report)

Before us i1s the “NRC Staft Motion to Defer Certain Prehearing Activities
Until the Staff Has Formulated a Position,” January 24, 1994 (Staff Motion).
The principal question is whether we should order the Staff of the Nuclear
Regulatory Cominission (Staft) — before it has decided whether to take possibie
enforcement action — to produce for discovery all or part of a report of the
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Office of Investigation concerming the Mosbaugh allegations that are the kernel
of this case.

The Staff of the Nuclear Regulatory Commission claims that the document
sought is a privileged predecisional document. Tr. 172, Staff Motion at 1; see
10 CFR. §2.790(a)(5) (Exemption § to the Freedom of Information Act). It
does not claim that the document 15 exempt pursuant to 10 CFR . § 2.790(a)7)
{Exemption 7 to the FOIA), which protects information compiled for law
enforcement purposes.

On January 3, 1994, the Office of Nuclear Reactor Regulation issued Board
Notification No. 94-01, stating that the investigation of the Mosbaugh Allega-
tions had been completed  The Staff stated that on December 17, 1993, the
NRC Office of Investigation (Ol) issued its report on Ol Case No. 2-90-020R.
In addition, the Staff withheld the report from public release, citing consistency
with the Commission’s Statement of Policy on Investigations.

Staff argues:

The Staff is still reviewing Office of investigations (Ol) Report. Case Noo 2-90-020R
The Staff requests that the proceeding be delaved and that no funther Staff documents be
produced so that the Staff. with the advice of the Commission, may determine whether 1o
mstitute enforcement proceedings without the premature disclosure of the O report or othe:
aspects of the matter  Public disclosure of the OF Report and its supporting documentation
at this time, and any disclosure of contemporary internal Staff predecisional views could
adversely affect the Commission's deliberanive process in determining whether to institute
an enforcement action The Commission’s rules do not directly apply to the stay
requested by the Staff here.! [Emphasis added |

The claim of a predecisional privilege n this case 1s affected by the Staff's
representation to us that the Ol Report (Case No. 2-90-020R) has been produced
by the Office of Investigations after extensive investigative work. Based on our
knowledge of similar reports, we are confident that this Office of Investigation
report is caretully prepared and is extensive tn its documentation. It 1s a report
that the Staff has already decided 1s destined to be released. Tr. 169,

THE LAW?

Under the NRC's Rules of Practice, if a document 15 relevant and not covered
by an exemption under 10 C.FR. § 2.790 and is not otherwise privileged, it must
be produced. Further, even if the document is covered by an exemption, 1t must
be produced if necessary to a proper decision in the proceeding. 10 C.FR.

! Siaff Motion @ 1.2

1 We have borrowed language for tus sectian from “Georgia Power Company's Brief Concerning NRC Staft
Retoase of Certun Invesugaory Material " Februgry 4. 1994 (GFP Brief), m 2.8
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§ 2.744(d). Thus, the apphicability of an exemption must be weighed against
a litigant's need, and 1s equivalent to traditional privilege in civil proceedings.
Consumers Power Co. (Palisades Nuclear Power Facihty), ALJ-80-1, 12 NRC
117, 119-20 (1980

In our Rules, there is a deliberative process exemption, which protects from
disclosure intragency memoranda “which would not be available by law to a
party other than an agency in Litigauon with the Commission.” See Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 1341 (1984) The US. Supreme Court has observed the purposes of the
exemption.

The pount, planty made in the Senate Report. is that the “frank discussion of legal or policy
matters” in writing might be inhibited if the discussion were made pubihc, and that the
“dectston” and “policies formulated” would be the poorer as a result, S Rep No 813, p 9
Sec also HR Rep No. 1497, p. 10; EPA v Munk, (410 US. 73, 87, 93 S . 827 (1973))
As lower courts have pointed out, “there are enough incentives as it is for playing #t safe
and listing with the wind.” Ackerly v Ley. 137 US App DC 133, 138, 420 F2d 1334, 1341
(1969, and as we have said in an analogous context, “[hjuman experience teaches that those
who expect pubiic dissemination of their remarks may weil temper candor with a concern
for appearances to the detriment of the decision making process”

United States v. Nixon, 418 US 683, 705, 41 1. Ed. 2d 1039, 94 S. Ct. 3090
(1974) (emphasis added).
The deliberative process privilege is not absolute;

The [deliberative process] privilege may be invoked in NRC proceedings. It is a qualified
privilege. however, which can be overcome by an appropriate showing of need A balancing
test must be apphied to deternine whether a hitigant’s demonstrated need for the documents
outweighs the asserted interest in confidentiality In this respect, the government agency bears
the burden of demonstrating that the privilege is properly invoked, but the party seeking the
withheld information has the burden of showing that there is an ovemding need for its
release

Shoreham, supra, ALAB-773, 19 NRC at 1341 (citations omitted).

It 1s settled law that factual matenal “must be segregated and released unless
‘inextricably intertwined" with privileged communications, or the disclosure of
such factual material would (. .eal the agency's decisionmaking process.” Al at
1342 (citations omitted).

In determining the need of a ltigant secking the production of documents covered by
the [deltberative process) privilege, an objective balancing test is employed, weighing the
importance of the docuiments to the party seeking their production and the avalability
elsewhere of the information contamned i the documents against the government interest
in secrecy
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Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-
82, 16 NRC 1144, 1164-65 (1982), citing United States v. Leggett & Plan, Inc.,
542 F.2d 655, 658-59 (6th Cir. 1976), cert. denied, 430 U S, 945 (1977).

The Staff seems to think that the “Statement of Policy; Investigations,
Inspections, and Adjudicatory Proceedings,” 49 Fed. Reg. 36,032-34 (1984),
provides some support for its position, However, the rele-ant portion of that
document states, at p. 36,033:

When staff or O believes that it has 2 duty in a particalar case to provide an adjudicatory
board with information concerning an inspection or investiganon, o when a board requests
such information. staff or O should provide the information to the bowrd and parties unless it
believes that unrestricred disclosure would prejudice an engoing mspection or investigution,
or reveal confidential sources* [Emphasis added |

CONCLUSIONS

The OI Report 1s central to the resolution of this case because it reflects the
most exhaustive investigation that has been conducred and is highly likely to
help to bring the light of truth mto our deliberations. This report, and the factual
information contained in i, 1s important to this Board. It is likewise essential
that each of the parties sees this document, use it in discovery activities, and
ascertain its relevance to their cases,

There 1s no privilege covering factual information contained in this document
and not inextricably tertwined with privileged communications, This principle
is settled law. We expected that the Staff would yoluntarily release this factual,
unprivileged information. [f this had been a Freedom of Information Act case,
rather than a discovery case, the Staff would have been operating under statutory
deadlines to release this factual information.  Its delay in not releasing this
information seems to have delayed the litgation of this case unnecessarily.!

We also would not follow the Staff’s suggestion that we apply the intraagency
communication exemption to the opimons found in the Office of Investigation
Report. Tr. 172, The opinions of the people who wrote the Ol Report already
are destined to see the light of day. Releasing them now to the parties, under
protective order, would have no additional detrimental impact on discussion
in the agency  Senior officials such as direct the Office of Investigation are

FThe cited text uppears near the botiom of the Staiement of Policy, following  paragraph that begins  “Until

completion of the niemaking [that the Commission dirgcted the Staff 1o commence| the following will control

the procedure to be followed " The quated languige ditfers somewhat from the following sartier binguage

— witich appeats oy be in the maturs of a preamble and not to be operative language —- 10 the Staement of Fohcy
However. the need 10 proteot information developed in investigations or inspections usually ends omce
the mvestiyation or mapection 1 completed ond evalucied for possible enforcement getion |Emphasis
adided |

* Georgia Power alio expecied the Sl o decide w release the factasl mformation GP Brief at §
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performing a public function and understand, from the outset, that their work
will be carefully scrutinized by their superiors and the public. Scrutiny of
their work is highly unlikely to embarrass anyone or to interfere with agency
deliberative processes.

What the Staff is really asserting here seems to us to be a privilege not
covered by the FOIA or by the Statement of Policy. Staft does not claim that
disclosure “would prejudice an ongoing nspection or investigation, or reveal
confidential sources.” There is no ongoing investigation.

Staff is asking for a delay in publicity to permit it to make its decision
before this matter reaches the press, the public, or the Congress. Tr. 171, The
Staft, in short, is asking to be able to deliberate privately about this important
enforcement matter.

Since the Staft seeks this privilege and it 15 consistent with a fair trial of this
case, we need not deny its claiom. In this instance, we are able to offer some
protection from public influence by requiting the production of the Ol Report
subject 1o a protective order. That order will require the parties to hold the
information in confidence and will shelter the Staff (and the Connmission) from
the public pressures it seeks to avoud. It is our opinion that each of the parties
15 trustworthy and that the protective order is highly likely to be observed.

We have weighed the factors set forth in our Memorandum and Order (Motion
to Compel Production of Documents by the Staft), August 31, 19935 At this
point, the Staff is requesting about 1 month in which to determine whether or
not to take an enforcement action. After that, there s an indeterminate period of
time within which the Commuission may act on this same question. The reason
for the delay at this time stems from the extended time consumed in a complex
investigation that has been ongoing for almost 4 years. On the other side of the
ledger, there is a need for a prompt determination of this proceeding  Intervenor
1s prepared to conduct depositions during the first week of April. The Report
of the Otfice of Investigation could be relevant to those depositions.

After balancing these factors, we have determined that the harm to Mr. Allen
L. Mosbaugh and to Georgia Power from delaying the release of the requested
information is tangible. On the other hand, the harm to the Staff has never been
explicitly stated so that we can understand it and can consider it to be tangible.
In consequence, we have decided that, on balance, the requested information
should be released. The factual information in the O1 Report should be released
promptly, not subject to protective order. The release of the allegedly privileged
opimion portions of the Ol Report shall be required by Apnl 4, 1994.° thus giving

S St Response wr 2

5 ames M Faylor. Executive D ector for Operations of the NRC, in his affidasit of February 4, 1994 sttached

1 "NRC Bref on Release of O Report Regueswed i Licensing Boord Order of Februgey 1, 19947 (e 1),
{ Continued!
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the Staff an opportunity for internal deiiberations before production (subject to
protective order) shall occur,

ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it 15, this 2d day of March 1993, ORDERED that:

1. The Staff of the Nuclear Regulatory Commussion (Staff) shall promptly
release to Georgia Power and Allen L. Mosoaugh all of the casy-to-separate’
factual information that 1s contained in the Office of lavestigation’s Report in
Case No. 2-90-020R and that is not mextricably intertwined with privileged
material,

2. On April 4, 1994, the Staff shall release the remainder of the Office of
Investigation’s Report, subject to protective order.

3. The Staff shali promptly serve a proposed form of protective order on
the parties and the Board. The parties shall sign the protective order, either as
drafted by the Staff or as amended by this Board. The release provided for in

2 shall not occur until the signed protective orders have been served.

THE ATOMIC SAFETY AND
LICENSING BOARD

James H. Carpenter (by PBB)
ADMINISTRATIVI: JTUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE

Peter B. Bloch, Chair
ADMINISTRATIVE JUDGE

Bethesda, Maryland

estimated that the Staff would make s recommendations 1o the Commission by the end of March 1994 Our
Order accommodates this esumate 1 the Sttt schedule 15 delayed, it may show cause why the estimate has been
s:cecdcd and a further exten son should be grunted

" Since the whole repont will w released, the Stff should review 1t and release portions that they can reasonably
determune to be factal, without extensive editing and redacting
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UM TED STATES OF AMERICA
nuGLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Presiding Officer
Thomas D. Murphy, Special Assistant

In the Matter of Docket No. 40-08681-MLA-2
(ASLBP No. 94-688-01-MLA-2)

(Source Materials License

No. SUA-1358)

UMETCO MINERALS CORPORATION March 4, 1994

MEMORANDUM AND ORDER
(Request for Hearing)

This Order deals with the January 13, 1994 request of Envirocare of Utah,
Inc. (Envirocare), for an informa! hearing on a license amendment approved by
the Nuclear Regulatory Commission Staft on August 2, 1993 The amendment,
to a source materials license possessed by the UMETCO Minerals Corporation
(UMETCO), authorizes that organization to receive byproduct materials from
other licensed in situ operations and dispose of them at its White Mesa Mill near
Blanding, Utah. UMETCO and the Statf oppose Envirocare's hearing request
on timeliness and standing grounds.'

YUMETCO Response 1o Request for Hearng, Tanuary 24. 1994, NRC Suiff Response 1o Request for Heariog,
February 14, 1994 In addinon (o opposition based on an alleged Galure 10 meet timeliness requirements, the Staff
also argues that aliegations by Envirocare of economic ivary a4 result of the hoense amendrrent are heyond the
zone of interests protected by the Ao Eneipy Act
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TIMELINESS

Under the Commission’s iformal hearing rules, where no notice of op-
portunity for hearing has been published in the Federal Register, 10 CFR.
§ 2 1205(¢)(2) provides that requests for hearing must be filed the earlier of:

(1) Thirty (30) davs after the requestor receives actual notice of a pending apphication or
an agency action granting an apphication, or
(1) One hundred and cighty (1801 days after agency action granting an application

The following subsection, 10 C.F.R §2.1205(d)4), requires the request for
hearing to describe in detail:

(4) The cireumstances establishing that the request for a hearing 16 timely in accordance
with paragraph (¢) of this section.

The objective of timely filings for hearing requests is to facilitate the resolution
of concerns on pending license applications in a timely manner ?

The posture of the hearing petition in this proceeding evidences a time lapse
of over 5 months occurring between the NRC license amendment approval
and the filing of the hearing petition request, In these circumstances, any
Envirocare explanation for the timing of the filing of its hearing request must be
evaluated. Here, however. Envirocare has not submitted an explanation; rather,
the Petitioner merely maintains that its filing is timely. Envirocare’s position is
untenable.

Envirocare's pention states that “in late 1993 it became aware that NRC's
Field Office. in the late summer or early fall, approved the UMETCO license
amendment.  The petition included, as exhibits, a copy of an Envirocare
letter dated December 16, 1993, and a December 27, 1993 NRC response
from the Director of NRC's Field Office. The pertinent part of Envirocare's
December 16th letter requested “information on action apparently taken by
NRC’s Regional Office in Denver, Colorado, to authorize UMETCO Minerals
Corporation to dispose of byproduct materal generated at its White Mesa Mili
near Blanding, Utah.” The NRC Staff Director noted in his December 27th
reply that, based on discussions with a Mr. Semnam (who 15 subsequently
wdentified in the pleadings as Envirocare President), a copy of an October 1, 1993
UMETCO license amendment was being forwarded in response to Envirocare's
request. This exchange discloses nothing reiative o the heense amendment
of August 2, 1993 — the only matter at issue here. More relevant to the

* The Commission views the fibng of hearing requests in the context ol “the earliest possible resolution of safety
isaues * See Proposed Rule on Informal Hearing Procedures for Materals Licensing Adjudications, 5% Fed Reg
SORS8 Uun. 29, 1993)
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question, of when Envirocare first had knowledge of the August 2, 1993 license
amendment, are the exhibits filed with UMETCO's opposition to Envirocare’s
hearing request. These exhibits, each with a notarized certification by the
custodian of the records maintained by the Utah Division of Radiation Control,
reveal that among the subjects discussed in meetings between Utah officials and
Envirocare representatives, including Mr. Semnant, was information concerning
NRC license amendments prior to the date of the discussions. The exhibits
appears to indicate that Envirocare had actual knowledge of the August 2
amendment at least some time prior to November 10, 1993 —. the date of the
initial meeting with the State of Utah's representatives. This 1s some 64 days
prior to the filing of Envirocare's hearing request.’

Importantly, Envirocare's response does not rebut these exhibits or in any way
challenge the exhibits referencing such knowledge. Rather, Envirocare supports
the timeliness of its hearing request by referring to a January 12, 1994 letter
o UMETCO from the Director of NRC's Field Office* This communication
indicates that a 30-day period from the date of the Staff's letter was available
for the October 1, 1993 license amendment but that the 180-day regulatory
tme period for filing hearing requests was ruaning out on the August 1993
amendment. The UMETCO reply (which attached the January 12th NRC letter
as an exhibit), as well as the Staft’s response, make evident the unfounded basis
for Envirocare's position. See UMETCO Reply, February 1, 1994, at 4 and Staff
Response, February 14, 1994, at 14 n.14. The 30-day tume period referred to in
the NRC Director’s (Hall) January 12, 1994 letter was addressed to the October
I heense amendment. As Envirocare's hearing request concerns the August
1993 license amendment, the subsequent amendment 15 not at issue in this
proceeding. In connection with the 180-day time period mentioned in the NRC
Director’s letter, there is no indication in the letter that the Director was aware
of Envirocare’s prior actual notice of the August 2, 1993 license amendment.
If the Director had such knowledge, his statement regarding the 180-day filing
periad would have been merely erroneous but it would rot authorize Envirocare
to ignore the plain dictates of 10 CFR. § 2.1205(¢)(2). It is evident that the
requestor has failed to meet the timeliness requirements of section 2.1205(¢)2)
and, as a consequence, its request for a hearing is denied.

STANDING

Inasmuch as the timeliness requirement is fatal to Envirocare’s petition,
it 15 unnecessary to determine the validity of Petitioner's contention that the

! See Memoranda. Sinclair o Envieocare file (November 16, 24, and December &, 1993} UMETCO Response to
Request for Informal Hearings, Januney 24 1994

‘Allhuugh Envirocare 5 Response. dated Januey 28, 1997 indicuted the letter was attached as Exhibit A, it was
net ischided n the Petitoner's pleading
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| unfuir application of NRC's regulatory requirements is a basis for standing
in this proceeding.  The charge » that NRC Staff permitted UMETCO to
conform its operac.ons Lo less stringent environmental standards than Envirocare,
thus providing a significant economic advantage to a competitor. From this
foundation, Envirocare argues that it has a “real stake” in the outcome of this
proceeding and 15 within the “zone of interests” protected by section 189¢a) of
the Atomic Energy Act.’
in order to satisty judicial standing in the Agency's adjudicative processes, a
petitioner must demonstrate that its interests are protected by the statute under
which intervention 1s sought® It has been held in a number of NRC cases that
economic considerations are not included in the zone of interests encompassed
by the Atomic Energy Act, although these cases are generally tied to rate-paying \
in the electrne utihity industry.” Economic interests have been recogmzed under '
the National Environmental Policy Act (NEPA) in instances where the harm is
environmentally related * Although no claim of environmental damage s made
by Envirocare, economic competitive disadvantages as a foundation for standing,
grounded on NRC's noncomphance with regulatory standards, has not to this
Presiding Officer’s knowledge been tested 1n NRC litigation.” In any event,
that ssue cannot be evaluated here due to the Petitioner's failure in meeting
| regulatory timing prerequisites.

In accordance with 10 CF.R. § 2.714a (1993), Envirocare may seek appeal
on the question of whether its request for a hearing should have been wholly
dented

An appeal to the Commission may be sought by filing a petition for review,
pursuant to 10 C.F.R.§ 2 714a (1993), within 10 days after service of this Order,

IT 1S SO ORDERED.

James P. Gleason, Presiding
Officer
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 4, 1994

* See Envirocare Reguest fue an Taformal Heanng o 7

" See Public Service Co of New Humpshire (Seibrook Station, e 1) CLE9L-14, 34 NRC 261, 266 (1991)

7 Ser Stafi's Response to Heannp Reguest o 9

R See Surramento Munis ipal Uiy Distenct (Rancho Seco Nuclear Generiting Station:. CLE92-2. 3S NRC 47, 56
{1992)

Y10 is noted thar the introduction 1o Appendis A in 10 CF R Part 40 calls for o consideration of the econaaie
costs involved i loensing decisions wifecting the disposstion of tuhings snd wastes
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Chairman
Dr. Jerry R. Kline
G. Paul Bollwerk, Il
Thomas D. Murphy

In the Matter of Docket No. 40-8027-EA
(ASLBP No. 94-684-01-EA)

(Source Material License

No. SUB-1010)

SEQUOYAH FUELS CORPORATION
(Gore, Oklahoma Site Decontamination
and Decommissioning Funding) March 22, 1994

In this proceeding concerning a Staff enforcement order 1ssued in accordance
with 10 C.F.P. § 2.202, the Licensing Board concludes that an intervenor wishing
to participate in the proceeding to support the Staff’s enforcement order has
presented two litigable contentions

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY AND
BASIS)

NRC regulations require that an admissible contention consist of (1) a specific
statement of the issue to be raised or converted; (2) a hrief explanation of the
bases for the contention; (3) a concise statement of the alleged facts or expert
opinion supporting the contention on which the petitioner intends to rely n
proving the contention at any hearing; and (4) sufficient information to show
that a genuine dispute exists on a material issue of law or fact. See 10 C.FR.
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§2.714(b)(2). A failure to comply with any of these requirements is grouds
for dismissing the contention,

RULES OF PRACTICE:  CONTENTIONS (OPPORTUNITY TO FILE
RESPONSE TO OBJECTIONS TO ADMISSION)

A contention’s proponent must be afforded an opportunity to be heard in
response to objections to the contention. See Houston Lighting and Power Co
{Allens Creek Nuclear Generating Station, Unit 1), ALAB-363, 10 NRC 521,
525 (1979).

RULES OF PRACTICE: CONTENTIONS (PLEADING
IMPERFECTIONS)

The c¢hvious intent of the procedural requirements on contentions 1s to ensure
the identification of bona fide litigative issues. A concern has been expressed in
agency adjudicatory directives about not utilizing pleading “niceties” to exclude
parties who have a clear, albeit imperfectly stated, interest. See Houston Lighting
and Power Co. (South Texas Project, Units | and 2), ALAB-549, 9 NRC 644,
649 (19791, This suggests that an intervenor’s identification of a legitimate issue
should not be negated because of its use of somewhat imperfect phraseology.

MEMORANDUM AND ORDER
(Supplemental Petition to Intervene)

Native Americans for a Clean Environment (NACE), on February 8, 1994,
filed a supplemental petition to intervene in this proceeding in which it proposed
two contentions for lingation. The proceeding involves a challenge to an NRC
Staff Order directing the Sequoyah Fuels Corporation (SFC) and its parent
corporation, General Atomics (GA), to provide decommissioning funding for
SEC's licensed facilinies near Gore, Oklahoma. By prior order, the Board found
that NACE had standing to intervene as a party in the case, contingent on the
admussion of at least one qualified contention.'

NRC regulations require that an admissible contention consist of (1) a specific
statement of the issue to be raised or controverted: (2) a brief explanation of
the bases for the contention; (3) a concise statement of the alleged facts or
expert opinion supporting the contention on which the petitioner intends to rely

! See UBP-94-5 39 NRC S4 (1954). A part of that arder dealing with NAUFE's stunding to intervene has been
referred 1o the Comission for review

117



ru----ml— e e D A e e e

in proving the contention at any hearing; and (4) sufficient information to show
that a genuine dispute exists on a material issue of law or fact. See 10 C.FR.
§2.714(b)2). A failure to comply with any of these requirements is grounds
for dismissing the contention.

NACE has submitted the following two contentions:

I The NRC has enforcement authonty over Genersl Atomics

2 Guaranteed decommissioning financing by GA s reguired by NRC regulations, and
is necessary (o provide adequate protection 1o pubiic health and safety

The other parties to the proceeding — SFC, GA, and the Staff — raise no
objections to NACE's first contention but oppose the second.’

SFC, GA, and the Staff raise essentially identical challenges to the second
contention in asserting that the bases proposed fal to support NACE's claim:
The bases for the contention by the Peutioner are alleged SFC deficiencies in
meeting regulatory requirements, but the contention is directed against GA, not
SEC. In this view, by merely detailing SFC's alleged madequacies, NACE has
not provided facts to support a claimn or establish the existence of a dispute with
GA on a material 1ssue of law or fact.

CONTENTIONS

NACE offers a number of bases in support of its first contention regarding
NRC's alleged enforcement authority over GA. These include a showing that
the agency's regulatory authority extends to nonlicensees: that oversight and
other management responsibilities concerning SFC were exercised by GA; and
that GA allegedly consented to guarantee decommissioning funding in exchange
for resuming suspended SFC operations. According to NACE, as a result of
GA's close working relationship with the licensee. NRC was entitled to claim
jurisdicton and authority over GA. In addition, in support of its allegations,
NACE references certain documents including a 1988 Safety Evaluation Report,
SEC’s license, and a pr vious Staff enforcement order. Based on all these items,
it is evident that NAC s first contention meets the procedural requirements of
the agency's regulations and, accordingly, ts admitted for litigation.

In contrast, becat se the foundations for NACE's second contention have not
been set forth with as much clarity, it is not so apparent that they establish a
genuine dispute warrenting further consideration in this proceeding. NACE has,

2IIN-'!\(‘FI Supplemental Petiion w Intervene, February 8. 1994 [hereinafter NACE Supplemental Petition)
"ISFC'II Answer to [INACE 's] Supplemental Petiion 16 Inervene. February 18, 1994 [heceinafter SFC Answer],
1GA's) Answer to [NACE's| Supplemental Petition to Intervene. February 18, 1994, NRC Stafl’s Response to
INACE's] Supplemental Petition o Intervene, February 20 1994
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however, filed a moton for leave to reply to the responses from the parties
opposing admission of this contention and an accompanying reply in which it
attempts to provide some further explanation about the bases for the contention.*

Agency precedent suggests that a contention's proponent must be afforded the
opportunity to be heard in response to objections to the contention.® While we are
disturbed by an otherwise experienced counsel's lack of clanity in formulating
this contention initially, this authority makes it clear that proposed contentions
must be dealt with tairly. This, in conjunction with the lack of any substantive
oppeeition to NACE's reply arguments,” convinces us that consideration of
NA( ceply is warranted. Accordingly, we grant NACE's motion tor leave to
file «

The basis for Peutioner's second contention 1s that SFC has failed to meet
NRC's regulatory requirements o 10 CFR. §§40.36 and 4042(c)H2)mi)D)
that call for the submission of a decommissioning financing plan. NACE recites
that GA has denied that SFC has any responsibility to comply with the first of
these regulations and that GA alleges that SFC has complied with the second.
See NACE Supplemental Petition at 11, Pomnting to a number of purported
deficiencies in the proposed costs and revenue estimates in SFC's preliminary
plan tor decommussioning (1. at 11-15) and GA's demal of the inadequacy of
these revenues (JGA's] Answer and Request for Hearing, November 2, 1993, at
8 [hereinafter GA Request for Hearing]), NACE contends that GA must be held
to guarantee and supplement such funding shortages. See NACE Reply at 2.

Inastuch as GA denies any obligation for providing financial decommis-
sioning assurance (GA Request for Hearing at 7), it cannot ¢ realistically ar-
gued that NACE has failed to establish the foundaton for a genuine dispute
on a material 1ssue. Because the Petitioner's first admitted contention sets forth
NACE's proposition that the NRC has enforcement authority over GA, the fact
that NACE omits repeating this support for its second contention should not be
considered fatal to its admission. Moreover, from a reading of the allegations
made by the Petiioner concerning both contentions, 1t is clear, although not
emphatically stated, that NACE is arguing that GA must be responsible for the
decommussioning funding requirements because the hicense holder SFC does not
meet them.

*See |NACE's] Motion for Leive Reply to |[SFC's [GA's] and NRC Siaff's Responses to NACE's
Suppiementtl Pettion 10 Inervene, March 20 1994, INACE's| Reply 10 (SFC's). [GA's) and NRC Swff's
Responses to NACE's Supplemental Petition 1o Intervene, March 2. 1994 [hereinafier NACE Reply)

5 See Mowston Lighting und Power Co (Allens Creek Nucleas Generating Stason, Uit 1), ALAR-585, 10 NRC
§21. 8§25 (1979

“See Rexpome of [SFC| 10 [NACE's) Mouon for Leave o File Reply o [SECs|, [GA's] and NRC Staff's
Response 10 NACE s Supplemental Petition 10 Intervene. March 4. 1994 Response of [GA] 10 [INACE 's| Mouon
for Leave to Reply 10 [SFC's) [GAs] and NRC Staff ‘s Responses o NACE s Supplemental Petiton o Intervens
March 71990 For s gy, the Staff did not file an abjection

1y
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The obvious intent of the procedural requirements on contentions 18 to
ensure the identfication of bona fide htigative issues. A concern has been
expressed in Commussion adjudicatory directives about not utilizing pleading
“miceties” to exclude parties who have a clear, albeit imperfectly stated, interest.”
This suggests that NACE's identification of a legitimate issue should not be
negated because of its use of somewhat imperfect phraseology. NACE's second
contention is accordingly admitted to the proceeding.

One remaiming matter deserves comment here. In its response, SFC argues
that even if part of Contention 2 is admitted, NACE should not be permutted to
contest the adequacy of SFC's $86 million cost estimate for decommissioning
of the Gore site. See SFC Answer at 2. NACE in its reply asserts that SFC
has placed this matter in contention by denying a Staff allegation that there was
uncertainty concerning SFC's projected decommissioning costs. NACE Reply
at 34 It is not apparent that there is an issue here for the Board to resolve,
however, because the controversy beiore us involves whether the Staff Order will
be sustained and that Order does not call for more financing than the current SFC
decommussioning costs of $86 million. In fact, NACE's supplemental petition,
even though citing that figure as the bare mimmum that should be set aside for
decommissioning, concludes that the measures called for by the Staff Order are
required to satisfy NRC's decoinmissioning financing regulations. See NACE
Supplemental Petition at 15,

For the foregoing reasons, 1t s, this 22d day of March 1994, ORDERED
that:

I, NACE's March 2, 1993 motion for leave to file reply to SFC's, GA's,
and the Staff's responses is granted.

2. Contentions | and 2 in NACE's February 8. 1994 supplemental inter-
vention petition are admitted.

3 In accordance with the provisions of 10 CFR. §2714a(a), as this
Memorandum and Order and the Board's February 24, 1994 Memorandum
and Order, LBP-94-5, 39 NRC 54 (1994), rule upon an intervention petition,

" See Huuston Lighting and Power Co (Swuth Texas Project, Uniis | and 25, ALAB-549, 9 NRC 644, 649 (1979
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these rulings may be appealed to the Commission within 10 days after this
Memorandum and Order 1s served.

THF ATOMIC SAFETY AND
LICENSING BOARD*

| James P. Gleason, Chairman
]’ ADMINISTRATIVE JUDGE

f (. Paul Bollwerk, HI (by JPG)
| ADMINISTRATIVE JUDGE

]
| Thomas D. Murphy
; ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 22, 1994

*ludge Klein, # Member of this Board, due to an 1llness, did not participate in this Memorandum and Order

| 121



Cite as 39 NRC 122 (1994) LBP-94-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Jerry R. Kline
Frederick J. Shon

In the Matter of Docket Nos. 50-275-OLA-2
50-323-OLA-2

(ASLBP No. 92-663-03-OLA-2)

(Construction Period Recovery)

(Facility Operating License

Nos. DPR-80, DPR-82)

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) March 23, 1994

The Licensing Board denies Intervenor’'s motion to reopen the evidentiary
record based on an inspection report raising new unresolved items concerning
implementation of the maintenance/surveillance program (an issue in the pro-
ceeding). The Board premised its ruling on an affidavit by the NRC inspector
(upon whose statements the Intervenor relied) that none of the unresolved items
would conflict with or undermine his prior testimony. The demal is without prej-
udice to the later filing of a motion to reopen by Intervenor based on any such
unresolved items that are demonstrated as significant and possessing substan-
tive implications with respect to implementation of the maintenance/surveillance
program
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MEMORANDUM AND ORDER
(Ruling Upon Motion to Reopen Record)

On February 25, 1994, the San Luis Obispo Mothers for Peace (MFP), an
itervenor i this construction permit recapture proceeding, filed a motion o
reopen the evidentiary record, which had been closed following hearings in
August 1993 On March 7, 1994, Pacific Gas and Electric Company (PG&E
or Applicant) filed a timely response opposing any reopening of the record.
On March 14, 1994, the NRC Staff filed a timely response likewise opposing
reopening of the record. For reasons set forth herein, we are denying the motion
at this time, without prejudice to its being reasserted at a later date under certain
circumstances.

A.  Background

The motion is based solely on NRC Inspection Report 50-275/93-36 and 50-
323/93-36 (“IR 93-36"), covering an inspection conducted on December 13-17,
1993, and apparently issued on January 12, 1994. An officer of MFP was mailed
a copy of this report.’ The inspection was performed by Mr. Paul P. Narbut,
Regional Team Leader, NRC Region V. who also appeared as a Staff witness
in this proceeding. It involved, inter alia, some apparent deficiencies in the
maintenance/survet!lance program that 1s the subject of one of the contentions
in this proceeding. Some of the statements in IR 93-36 (and the accompanying
transmittal letter to PG&E) seem on their face to undercut (based on new
information) the testimony earlier provided by Mr. Narbut.

B.  Applicable Standards

For the record to be reopened. stringent criteria must be satisfied. The
Commission’s regulations (10 C.F.R. § 2.734) provide, in pertinent part, that
a motion to reopen a closed record to consider additional evidence will not be
granted unless the following critena are satistied:

(@) 1) The motion must be timely, except that an exceptionally grave issue may be
considered m the discretion of the presiding officer even if untimely presented.

{2 The motion must address a significant safety 1s5ue

() The motion must demonstrate that a matecally different result would be or would
have been likely had the newly proffered evidence been considered initially

! We are not ceran when the report, dated Jansary 14, 1994, was in fact oxnled 1o MES It wis not entered into
the NUDOCS system untl February 2 1994, when it clearly became o publicly avisluble docoment Thus, absent
any direet information, we are ansure of when MFP actually received its copy

123

B et e e e e



e —— R e — el EEE

(h)  The motion must be accompanied by one or more affidavits which set forth the
factual andVor technical bases for the movant's claim that the cntena of paragraph (a) of
this section have been satisfied.  Affidaviis must be given by competent individuals with
knowledge of the facts alleged or by experts in the disciplines appropriate to the issues
ratsed.  Evidence contained n affidavits must meet the adnussibality standards sex forth in
§2 743(c) Bach of the cnteria must be separately addressed, with a specific explanation of
why 1t has been niet

C. PG&E Response

In its response, PG&E claums that none of the four critenia are satishied. It
claims — correctly — that we may take account of its response to IR 93.36
in reaching our conclusion about the significance of the matters for which the
record 1s sought to be reopened. See, e ¢, Public Service Co. of New Hampshire
(Seabrook Station, Units | and 2), LBP-89.4, 29 NRC 62, 73 (1989), Consumers
Power Co. (Midland Plant, Units 1 and 2), LBP-84-20, 19 NRC 1285, 1299 n.15
(1984). It asserts that the so-called “open items” upon which MFP in large part
relies cannot serve as a basis for reopening. Further, it asserts that its March
15, 1994 response to the Staff (which it provided) explained and resolved all
the “open items * raised by IR 93-36

D, Staff Response

For its part, the Staft likewise asserts that MEP has fulfilled none of the bases
for reopening the record, The Staff relies primanly upon the affidavit of Mr.
Nuarbut, the NRC inspector responsible for IR 93-36. Mr. Narbut explained
that none of the items in the report would conflict with or undermine his
prior testimony in the proceeding and that many of MFP's references were to
“unresolved items” that had not as yet been evaluated as to their severity.

£, Licensing Board Evaluation

We need not explore each of the reopening criteria to conclude that MFP's
motion cannot be granted at this time:* for we have determined that the standard
for changing the course of the proceeding could not be currently satisfied,
particularly given the status in IR 93-36 of many items as no more than
unresolved items. In its motion, MFP places exphicit reliance on the expertise of
the Staff inspector, Mr. Narbut, who by affidavit has stated that the inferences

* Grven the ambiguities of when MEF actuully was served with IR 9336, we are not basing this ruling on timeliness
o back thereol In that connection, we riise 3 seriods question whether & matter as apparently siznificant as this
one should not have imtially been the subject of & Board Notification. A followup inspecuon (IR 94-081 was the
subect of Board Nouhication 9406, dated March |7, 1994
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drawn by MFP from some of his statements are inaccurate or unwarranted. For
that reason, we are denying MFP's motion based on the record currently before
us.

We note, however, that various unresolved items must some day become
resolved. Indeed, by virtue of Inspection Report 94-08, dated March 16, 1994,
transmitted to us by Board Notification 94-06, dated March 17, 1994, it appears
that some former unresolved items have been escalated to the status of apparent
violatons. To the extent that resolution may have imphcations with respect to
the implementation of the maintenance/surveillance program (especially to the
extent that it might potentially warrant license conditions), our dental of MFP's
motion is without prejucice 1o MFP's later filing of a motion to reopen based on
matters that have been demonstrated as significant and possessing substantive
implications with respect to implementation of the maintenance/surveillance
program.' In that connection, for purposes of reopening the record for new
information, the scope of the program should be viewed broadly — ¢.g., in the
context of the definition appearing in INPO-90-008 (Rev. 1, March 1990), MFP
Exhibit 4.

[T IS SO ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 23, 1994

Y We note from TR 94-08 that certain of PGAE s activities identified in TR 9136 aps 1o he subject 1o an Enfores oent
Conference va March 23, 1994 The Board thas has properly been informed by Board Noufication concerning
this conference
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Robert M. Lazo, Chairman
Harry Foreman
Ernest E. Hill

In the Matter of Docket No. 30-16055-CivP-R
(ASLBP No. 93-682-01-CivP-R)
(Civil Penalty)

ADVANCED MEDICAL SYSTEMS, INC.
(One Factory Row,
Geneva, Ohio 44041) March 31, 1994

ORDER
APPROVING AND INCORPORATING STIPULATION FOR
SETTLEMENT OF PROCEEDING AND SETTLING AND
TERMINATING THE PROCEEDING

Upon consideration of the joint Motion for Order Approving and Incorporat-
ing Stipulation for Settlement of Proceeding and Settling and Terminating the
Proceeding, and upon consideration of the Stipulation for Settlement of the Pro-
ceeding executed by the NRC Staff and Advanced Medical Systems, Inc. (see
Attachment}, we find that settlement of this matter as proposed by the parties
is in the pubhic interest and should be approved. Accordingly, before the pre-
sentation of any testimony at trial or further adjudication of any tssue of fact or
law regarding Violation 2, or the amount of civil penalty, or the classification of
the Severity Level contained in the NRC Staff’s May 30, 1989 Order Imposing
Civil Monetary Penalty Issued to AMS, and upon the consent of the parties, the
Stipulation for Settlement of Proceeding 1s hereby approved and incorporated
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into this Order, pursuant to section 81 and subsections (b) and (0) of section
161 of the Atomic Energy Act, as amended, 42 US.C. §§2111, 2201(b), and
2201(0) and is subject to the enforcement provisions of the Commission's reg-
ulations and chapter 18 of the Atomic Energy Act of 1954, as amended, 42
US.C. §2271, et seq. This proceeding is hereby terminated.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Robert M. Lazo, Chatrman
ADMINISTRATIVE JUDGE

Harry Foreman
ADMINISTRATIVE JUDGE

Ernest E. Hill
ADMINISTRATIVE JUDGE

Rethesda, Maryland |
March 31, 1994 |
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ATTACHMENT

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of Docket No. 30-16055-CP
(Civil Penalty)

ADVANCED MEDICAL SYSTEMS, INC.
(One Factory Row
Geneva, Ohio 44041)

STIPULATION FOR SETTLEMENT OF
THE PROCEEDING

On May 30, 1989, the NRC Staff (Staff) issued to Advanced Medical
Systems, Inc. (AMS), an “Order Imposing Civil Monetary Penalties” (Order)
in the amount of $6.250.00, for four violations of NRC regulations, set out
in a "Notice of Violation and Proposed [mposition of Civil Penalties™ dated
June 28, 1985 AMS requested a hearing on the Staff's Order on June 20,
1989, By Memorandum and Order dated March 19, 1991, the Atomic Safety
and Licensing Board (Licensing Board) granted the Staff’s motion for summary
disposition of the proceeding and sustained the Staff's Order. Advanced Medical
Systems, Inc. (One Factory Row, Geneva, OH), LBP-91-9, 33 NRC 212 (1991]).
AMS appealed the Board's decision on April 26, 1991. By Memorandum
and Order dated September 30, 1993, the Commussion affirmed ir part. and
reversed and remanded in part, the Board's decision. Id, CLI-93-22, 38 NRC
98 (1993). In its decision, the Commission directed the Board (o give further
consideration to the evidence concerning Violation 2 (inadequate survey) and
to reconsider the severity level and civil penalty imposed by the May 30, 1989
Order. Following the Commussion’s dental of motions for reconsideration filed
by the Staff and AMS, the Licensing Board issued an order dated December
14, 1993, in accordance with the Commission's direction, requiring the Staff
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to file a “motion regarding the adequacy of the AMS survey and the possible
termination of this proceeding.” &f at 3.

In December 1993 and January 1994, the Staff and representatives tor AMS
discussed the possibility of reaching an agreement concerning the civil penalty
order and settlement of the proceeding. These discussions resulted in a verbal
agreement between the parties that AMS would pay $1800 00 ia full settlement
of the May 30, 1989 Order; and AMS does not admit or deny Violations 1-3 or
the Severity Level classification in the Order and the “Notice of Violation and
Proposed Imposition of Civil Penaities™ dated June 28, [985.

The parties have entered into this Stipulation for settlement of this proceeding,
subject to the approval of the Atomic Safety and Licensing Board, in lieu
of presenting testimony at trial and further adjudication of any issue of fact
or law regarding Violation 2, the amount of civil penalty, or the Severity
Level classification contained in the Staff's May 30, 1989 Order. The parties
acknowledge that the terms and provisions of this Supulation, once approved
by the Atomic Safety and Licensing Board, shail be incorporated by reference
into an order, as that term is used tn subsections (b) and {0) of section 161 of
the Atomic Energy Act of 1954, as amended (Act), 42 U.S.C. §2201, and shall
be subject to enforcement pursuant to the Commission’s regulations.

1L

NOW THEREFORE, IT IS STIPULATED AND AGREED by and between
the NRC Staff and Advanced Medical Systems, Inc. as follows:

. Payment by Advanced Medical Systems, Inc. of a civil penalty of
$1800.00, in accordance with paragraph 2 below, shall constitute full satisfaction
of the "Order Imposing Civil Monetary Penalty™ issued to AMS on May 30,
1989

2. Within 30 days of the date of approval of this Stipulation by the Atomic
Safety and Licensing Board, Advanced Medical Systems, Inc., shall pay a civil
penalty in the amount of $1800.00. by check, draft, money order, or electronic
transfer, payable to the Treasurer of the United States, Payment by mail
shall be sent to the Director, Office of Enforcement, U.S. Nuclear Regulatory
Commission. Washington, DC 20555,

3. Advanced Medical Systems, In¢., does not admit or deny Violations 1-
3 or the Severity Level classification in the “Order [mposing Civil Monetary
Penalties™ dated May 30, 1989, and “Notice of Violation and Proposed Imposi-
tion of Civil Penalties” dated June 28, 1985,

4. The NRC Staff and Advanced Medical Systems, Inc.. waive their rights
to further hearings concerning Violation 2, the civil penalty, and the Severity
Level classification described in the Staff’s May 30, 1989 “Order Imposing
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Civil Monetary Penalties,” and waive any right to contest or otherwise appeal
this Stipulation in any administrative or judicial forum, once approved by the
Atomic Safety and Licensing Board.

FOR THE NRC STAFF: FOR ADVANCED MEDICAL
SYSTEMS, INC.

Colleen P. Woodhead 2/ /94 Sherry J. Stein 2/4/94
Counsel for NRC Staff Counsel for AMS
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Cite as 39 NRC 131 (1994) ALJ-94-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Betore Administrative Law Judge:

Moriun B. Margulies

In the Matter of Docket No. 93-01-PF

(ASLBP No. 93-673-01-PF)

LLOYD P. ZERR March 9, 1994
APPEARANCES

Roger K. Davis, Esq., and Daryl M. Shapiro, Esq., Rockville, Maryland, for
the U.S. Nuclear Regulatory Commission, Complainant

Timothy E. Clarke, Esq., Rockville, Maryland, for Llovd P. Zerr, Defendant.

INITIAL DECISION

Before me for decision is a civil complaint filed by the US. Nuclear
Regulatory Commission (NRC or Complainant) on December 10, 1992, alleging
that its former employee, Defendant Lloyd P. Zerr, submitted 23 false ¢laims,
in order to obtain montes from the government to which he was not entitled, in
violation of 31 U.S.C. § 3802(a)(1). The NRC seeks penalties and assessments
totaling $132.771.50 Defendant, in an answer served February 22, 1993, dented
the allegations.

The proceeding is within the jurisdiction of the Administrative Law Judge as
prescribed by the Civil Fraud Remedies Act of 1986 (31 US.C, §§ 3801.3812)
and Title 10, Part 13 — Program Fraud Civil Remedies, of the Code of Federal
Regulations (10 CFR. §§13.1-13.47). The parties were served with a Notice
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of Hearing on March 16, 1993, pursuant to 31 US.C. § 3803(g)2)a) and 10
CER. § 1312, informing them of the hearing issues.

On August 16, 1993, Detendant filed a motion to dismiss the proce :ding
on the grounds that it constitutes double jeopardy in violation of the Fifth
Amendment of the United States Constitution and because the institution of
the proceeding violates agreements reached with the United States government
The motion was denied by Order of September 29, 1993 ALJ.93.1, 38 NRC
151 (1993)

Hearing n the proceeding was held at Bethesda, Maryland, on November |6
through November 19, 1993

Posthearing briefs were filed by the parties on January 10, 1994, Defendant,
in his brief, renewed a pretrial motion to dismiss this proceeding on the grounds
that 1t constitutes double jeopardy in violation of the Fifth Amendment of
the United States Constitution and dentes him due process. The motion will
be considered below. NRC, on February 7. 1994, filed an optional reply to
Defendant’s posthearing brief.  Defendant did not file an optional reply to
Complamant’s posthearing brief,

All of the proposed findings of fact and conclusions of law in the pleadings
have been considered. Any such findings of fact or conclusions of law not
incorporated directly or inferentially in the Initial Decision are rejected as
unsupported in fact or law or unnecessary to the rendering of this Decision

The Motion to Dismiss

Defendant, in renewing his motion to disimiss on double jeopardy grounds,
relies on the previous argument that e has already been subject to a criminal
sanction and that this action is wentical to the criminal proceeding that resulted
in a dismissal of the criminal matter under a plea agreement involving a pretrial
diversion.

The record in the onginal motion shows that Defendant was indicted for
activities charged in the subject complaint and that, under a pretiial diversion
agreement, prosecution was deferred, the indictment was dismissed, and restitu-
tion was made as agreed upon. ALI-93-1, 38 NRC at 152.

The onginal motion was dismissed because Defendant had never been placed
in jeopardy by the prior criminal process. An essential element was lacking
tor successtully claming the constitutional protection. Al at 155, Even had
Jeopardy attached, unless the civil penalty imposed for filing false claims with
the government bears no rational relationship to the government's loss, there is
no double jeopardy. 1d,

Defendant has submitted nothing in his renewed motion o cause a differemt
result from that reached previously. Defendant's claim of double jeopardy is
without merit
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In his renewed motion to dismiss, Defendant contends that the legislative
intent of the Program Fraud Civil Remedies Act of 1986 was clearly intended
to be appiicable when no criminal proceeding takes place. He claims that the
reason for the enactment of the statute was the “inability or unwillingness to
erimunally prosecute these changes and that therefore, this civil remedy was
made available as an alternative.”

The legislative history and the statute are to the contrary. The Program Fraud
Civil Remedies Act 15 in addition 1o the other remedies. In the Congressional
Statement of Findings and Declaration of Purposes, Pub. 1. No. 99.509,
§6102, Congress did find that “present civil and criminal remedies for such
claims and statements are not sutficiently responsive.” To correct the situation
it added a remedy “to provide Federal agencies which are the vicums of
false, fictitious, and fraudulent claims and statements with an administrative
remedy to recompense such agencies for losses resulting from such claims and
statements

Section 3802(a) 2 C) provides that the presenter of a false claim shall be
subject to a civil penalty of $5000 for each statement, “in additi m to any other
remedy that may be prescribed by law™ [t has long been estabhished that
Congress may impose both a crummal and a civil sanction in respect to the
same act or omission. ALJ-93-1, 38 NRC at 155

Defendant’s renewed motion 15 not meritorious and 1s therefore denied

L INTRODUCTION

In 1989, Defendant was employed as a Techmeal Intern, Office of Nuclear
Reactor Regulation, at NRC's headquarters i Rockville, Maryland. He was
a mid-level employee with educational and work experience i nuclear engi-
neering ' During the summer of 1989, he was selected for a 13-month rotational
assignment at the NRC Region 1 office in Atlanta, Georgia. Mr. Zerr proceeded
i August to Atlanta where he worked for 7 months. He was then reassigned,
from April 1, 1990, threugh September 30, 1990, as a Resident Inspector Intern
at the Hatch Nuclear Power Plant (Hatch). in Baxley, Georgia.

Complainant alleges that. in connection with this | 3-month regional assign-
ment, Defendant submitted 23 false vouchers to the NRC for reimbursement
for overtime, house rental, furniture rental, car remtal, and meals and incidental
expenses for monies to which he was not entitled. Payments by the government
for the alleged false cluims were stated to total $8885. Defendant has denied

VAT the ime of heaning, b textified that he held a Rachelor of Science in Nuclear Engineering. a Rachelopr of
Science 10 Munagement, and o Master of Business Administration, Tr S00
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each of the allegations. Attached and made part hereof 1s Appendix | which
contains a table summarizing the alleged false claims and their amounts.

Applicable Law

Law applicable to false claims includes the following:

A false clamn occurs when any person makes, presents, or submits, or causes
to be made, presented, or submitted, a claim that the person knows or has reason
to know —— (a) is false, fictitous, or fraudulent; (b) includes or is supported
by any written statement that asserts a material fact that 1s false, fictitious, or
fraudulent; (¢) includes or is supported by any written statement that — (1} omits
a material fact, (i) is false, fictitious, or fraudulent as a result of such omission,
and (1i1) is a statement on which the person making, presenting, or submitting
such stateinent has a duty to include such material tact; or (d) 1s payment for the
provision of property or services that the person has not provided as claimed.
31 US.C §3802(ax 1), 10 C.FR. § 13.3(a)1).

A clam 1s detined, in part, under 31 US.C. § 3801(a)3)A) and 10 CFR,
§ 13.2 as any request, demand, or submission made to an authority for property,
SEIVICes, of money

"Know or has reason to know,” as contatned in 31 US.C. § 3802(a)(1) and 10
CFR§ 13.3(a) 1), means that a person, with respect to a claim or statement (a)
has actual knowledge that the ciaim or statement 1s false, fictitious or fraudulent,
(b) acts in deliberate ignorance of the truth or falsity of the claim or statement;
or {¢) acts in reckless disregard of the truth or falsity of the claim or statement,
and no proot of specific intent to defraud is required. 31 US.C. § 3801(5): 10
CFEFR. §§13.2, 13.3(a)5)c)

Each voucher, invoice, claim form, or other individual request or demand
for property, services, or money constitutes a separate claim, 31 US.C.
§3IROLONbIT): 10 CFR. §13.32). Each claim 15 subject to these legal
requirements regardless of whether such property, services, or money is actually
delivered or pawl. It is considered made when such claim 15 made to an agent,
fiscal intermediary, or other entity acting for or on behalf of the authority. 31
US.C. §3B01(9)b)2), (3); 10 CFR. §13.3(3), (4).

The complainant must prove defendant’s hability and the amoant of any civil
penalty or assessment by a preponderance of the evidence. 31 US.C. § 3803(1),
10 CEFR. § 13.30(b).

The preponderance of the evidence with respect to the burden of proof in
administrative and civil actions “means the greater weight of evidence, evidence
which is more convincing than the evidence which 1s offered in opposition to
it A definition that may be used provides that it is “[{t/hat degree of relevant
evidence which a reasonable mind, considering the record as a whole, might
accept as sufficient to support a concluston that the matter as asserted 15 more
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likely to be true than pot true.” Hale v. Departm nt of Transportation, Federal
Aviation Administration, 722 F.2d 882, 8RS (1¥ 45).

Il. THE “LAIMS

A, Claims for Overtime

Counts L, 1L, and "2 of the complaint allege that Defendant submitted talse
claims for ove=ime work, which he did not perform, and for which he was paid.

Cesa 1 eovers Pay Period 9, the 2-week pay period April 8 through April
21, 1990, for which 48 hours of overtime were claimed beyond the 80 hours for
regular work. Complainant alleges that the 48 hours for which Defendant was
paid $938 8 constituted a false claim

Count Il covers Pay Period 10, the 2-week pay period April 22 through May
5. 1990, for which 51 hours of overtime were claimed beyond 80 hours for
regular work. Complainant alleges that 33.75 hours of the overtime, for which
he was paid $660.15, constituted a false claim.

Count HI covers Pay Period 1, the 2-week pay period May 6 through May
19, 1990, for which S0 hours of overtime were claimed beyond 80 hours for
regular work, Complainant alleges that 27 hours of the overtime, for which Mr.
Zerr was pad $528.12, constituted a false claim.

Defendant was paid by the government for the overtime work he claimed
NRC Exhs 3. 5,7

To determine whether the overtime claims were false 1t is necessary to
consider the nature of Defendant’s employment, its requirements, and its per-
formance.

Mr. Zerr's assignment to Region I was to broaden his knowledge and
experience in regianal operations, The assignment to the Hatch facility was to
permit him to get an overview of operations at a commercial nuclear power plant,
to Jearn the agency's regulatory requirements, and how they were implemented
Tr. 680-82 (Brockman). Although not a requirement, Defendant decided that
he wanted to be certitied as a resident inspector during his assignment. Tr. 683
(Brockman); Tr. 843 (Merschotf). A certitied resident inspector 1s someone who
is regularly assigned to the site by the agency and conducts inspections of the
licensee's operations for regulatory compliance.

Kenpeth €. Brockman, Section Chief in the Division of Reactor Projects,
Region I, Mr. Zerr's superior in Atlanta, considered Defendant’s iterest in
hecoming certified as a resident inspector in the time he was to be at Hatch to
be rather ambitious. He authorized overtime to assist in meeung the goal. Tr.
682 (Brockman).

When Defendant reported for work at Hatch in the beginning of April 1990,
there was a Senior Resident Inspector, John Menning, who left his assignment
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at that location on April 20, 1990, Tr 306 (Menning). The Resident Inspector,
Randall Musser, left on military leave for 2 weeks in April, leaving no resident
imspector at Hatch during the last week of Apnl. Tr. 231 (Musser): Tr. 323
{Menning)

Mr. Zerr was not under the supervision of the resident inspectors.  His
superiors were in Atlanta at the regional headquarters. Defendant worked along
with the resident inspectors in learning about the various plant systems and
how to conduct inspections of them. Te 32425, 327 (Menning); Tr. 289-90
(Musser): Tr. 712-13 (Brockman)

As part of his internship, Mr. Zere had a manual or journal that outlined a
program for learning the regulatory requirements of the agency, their application
to plant operations, and determining compliance with them. The program was
self-directed. A supervisor would sign oft on a chapter when it was completed
Tr. 610-11 (Herdt). The end of the process required a candidate to be examined
by a board. A successtul candidate before the board would then be certified as
a resident inspector. Tr. 651 (Herdt); Tr. 850-51 (Merschoft)

Defendant was assigned 1o a first-forty work schedule. It permitted him to
work 40 hours per week without a set daily imit on the hours worked. After 40
hours were worked within a week, he earned overtime for any additional hours
worked during that week. Tr. 237 (Musser); Tr. 614 (Herdt)

Following Mr. Zerr's submittal of his claim for 48 hours of overtime for Pay
Pertod 9, his supervisor, Me, Brockman, became coacerned that he would burn
himselt out from working such long hours. He notified Defendant of this and
he was assured by Defendant that it would not happen. Tr. 687-88 (Brockman)

After the submittal of a claim for 50 hours of evertime for the following pay
periad, Mr. Brockman again raised the matter and was advised that Mr. Zerr
was basically working 12 hour days during the week starting at 6:00 a.m, or 6:30
am. and on weekends to observe backshift operations. Tr, 68990 (Brockman)
Backshift operations are those performed beyond plant normal weekday working
hours and on weekends. The observation of backshift operatious requires
working in the protected area. Tr. 239-40 (Musser); Tr. 318 (Menning:. Mr.
Brockman certified to the hours claimed to have heen worked by Mr. Zerr nn
the basts of Mr. Zere's signature. Tr. 714 (Brockman).

On Friday. May 18, 1990, Leonard Wirt, who was scheduled to become the
Senior Resident Inspector at Hatch several months later, visited the plant. He
voiced concern to Mr. Brockman that Defendant was not working the hours he
claimed after seeing him arrive after 7:00 a.m. and not seeing his car after 1:00
p.m. at the NRC parking location. Tr. 341, 344 (Wert)

The location for parking NRC vehicles on site is in fromt ol the Simulator
Building. Tr. 240 (Musser). It houses a training simulator for Hatch employees
and the offices of plant management staff including the heensing compliance
department. Tr. 349 (Wert), The building is outside of the protected area. The
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protected area is the place where significant plant operations are conducted and
15 contained within a perimeter fence. Tr. 207-08 (Edge). The offices of the
NRC personnel are i a trailer located within the protected area. The NRC
parking spaces are outside of the protected area and visible from the trailer. Tr.
34 (Wert).

Entrance and egress from the protected area ts done through a security build-
ing. Tr. 208-10 (Edge). A secunty system using secunty guards, identification
cards, and card readers identity the individual each time the protected area 15
entered and exited. The times are recorded. Tr. 208-12 (Edge). The system was
rehiable and accurate during the relevant period. Tr. 211-12, 217-18 (Ldge).

Following Mr. Wert's report, Mr. Brockman obtained a printout of Mr. Zerr's
record of entering and exiting the protected area. Tr. 692 (Brockman). As will
be discussed later, the times of the first entrance into the protected area and the
last exit regularly marked the beginning and ending of the daily work period
for NRC personnel at Hatch,

Mr. Brockman's supervisor, Alan Herdt, Branch Chief, Division of Reactor
Projects, Region I1, prepared a chart comparing Mr. Zerr's claims of time worked
to the recorded tumes of his first entering and last exiting of the protected area
and found material discrepancies between the two. Tr. 578-79 (Herdt).

Attached and made part hereof as Appendix 2 is a table showing, for each of
the relevant days in the three pay periods, the recorded fiest entry and last exit
of the protected area by Mr. Zerr, the amount of elapsed time, the elapsed time
minus the tune for the prescnbed lunch hour and the number of hours claimesd
to have been worked for which he was paud.

Major differences between the times Me Zerr claims to have worked and his
recorded first entry and last exit of the protected area include:

ta) 12 hours clanred for Frday, April 13, for which there was a recorded
7 hours and 14 minutes in the protected area.

(hy 10 hours claimed for Sunday, April 15, for which there was no
recorded time in the protected area.

(¢) 10 hours clmmed for Sunday, Apnil 22, for which there was no
recorded time in the protected area.

(d) 10 hours clamed for Friday, April 27, for which there was a recorded
§ hours and 40 minutes in the protected area,

(e) 8 hours claimed for Sunday, April 29, for which thete was a recorded
2 hours and 32 minutes in the protected area,

(f)y X hours claimed for Friday, May 11, for which there was a recorded
4 hours and 39 minutes in the protected area.

(g) 10 hours ¢laimed for Sunday, May |3, for which there was a recorded
4 hours and 29 minutes in the protected area.

{h)  Discrepancies of more than 3 hours for the days of Apnl 11, 12, 16,
17, 18, and 20.




Although not a reguirement, the layout of the site and the nature of the NRC
inspection work cause NRC employees to begin their workday with their first
entry into the security building and ending it with the last exit out of the building.

Mr. Wert best described why this was the case as follows:

The sigmificant majonty of time that an NRC inspector spends on site. whether he's
qualifying or inspecting, would be within the protected area boundaries where all the
activities that we are tasked 1o observe occur [The resident inspectors’ truler iy your
home office That's where you keep your hard hat, you put your dosimetry, notebooks

| can’t envision a scenano in which [an inspector| wouldn't go 1o the tratler at the
beginning of the day and at the end of the day you go 1o that trailer and then badge out of
the protected area.

Tr. 342-43.

The evidence of record is convincing that, like the inspectors, Mr. Zerr’s
workday began with the time of his first entry into the protected area and was
completed at the last exit and that no significant work was performed by him
before or after for which he could legiumately claim compensation.

The Hatch resident inspectors’ basic workdays were 715 am. to 4:00 p.m.
Tr. 307 (Menningh: Tr. 237 (Musser). They followed the practice as described
by Wert above. Tr. 245 (Musser); Tr. 309 (Menning).

Dunng Pay Period 9 the recorded ume of Defendant’s first entrance and last
exit generally coincided with that of the resident inspectors working a basic
700 am. to 400 p.m. shift. For the next two pay periods he was shown to
have generally made his first entrance into the protected area within an hour
before 7:00 a.m. and to depart within two hours after 4:00 p.m. (Fridays were
an exception when the recorded departure times were prior to 4:00 p.m.)

Inspectors saw and had lunch with Defendant on a daily basis. Defendant
would accompany the inspectors on some system checks Tr. 265 (Musser). The
day weuld begin with Mr. Zerr obtaining licensee operator logs from within the
protected area. They would then be reviewed and discussed. A daily meeting
was held in the NRC trailer with plant management. Tr. 253-54 (Musser).

Matenals for use on inspections were obtained invariably from within the
NRC trailer or Documentary Control, which was within the protected area. Tr.
263-68 (Musser). Although some of the matenial would also have been available
in the Simulator Building 1t was not as convenient to obtain. Tr. 346 (Wert).
Further, the updated official copies were kept at Document Control. Tr. 346
(Wert), Tr. 266-68 (Musser).

Mr. Zerr kept his standard materials, waining, and qualification manuals
within the tratler. Tr. 261 (Musser); Tr. 311 (Menning). Materials that would
have been helptul for Mr. Zerr's studies to be a resident inspector were within
the protected area. Tr. 265 (Musser): Tr. 345-46 (Wert). He routinely studied
in the NRC trailer. Tr. 261 (Musser).
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The inspectors estimated that between 90 and 98% of their time was spent
in the protected area. Tr. 232, 248, 270 (Musser), Tr. 312 (Menning).

Occasionally, inspectors would attend meetings with licensee staff personnel
in the Simulator Building outside of the protected area. Tr. 232 (Musser).
Hatch staff personnel in the Simulator Building regularly worked between 7:00
am. and 4:00 pm. Tr. 243 (Musser). Meetings would start after 9:00 a.m.
Tr. 313 (Menning), Tr. 347 (Wert). They would be of very short duration.
Tr. 232 (Musser). Very nfrequently, operator training was observed i the
Simulator Building. Inspectors from the Region (Atlanta) had responsibulity for
that activity. Tr. 273-74 (Musser).

Mr. Zer, in late April. became involved in a project concerning Licensee's
regulatory compliance in the area of surveillance testing. Tr. 729 (Brockman), It
required many discussions with Hatch regulatory compliance engineers. Tr. 734
(Brockman). The project consumed 40 to 60 hours over a 4- to 6-week period.
Tr. 735 (Brockman), [t could all be accomplished in the NRC trailer rather
than in the staff regulatory comphiance offices. Tr. 734 (Brockman). There was
no probative evidence in the record to show that this project was worked on by
Defendant outside of the 7:00 a.m. to 4:00 p.m. work schedule that was followed
by Licensee staff.

The NRC does not dhspute that Defendant may have performed some work
outside of the protected area such as on the above praject. The NRC's evidence
shows that Defendant did exit the protected area on many days between his first
recorded entry and last recorded exit. The basis of the complaint 15 that no work
was done by Mr. Zerr before his first entrance 1ato the protected area and after
his last exit.

Detendant was called to a meeting in Atlanta on May 30, 1990, by supervisors
Brockman and Herdt to account for the differences between the recorded time
and the time claimed to have been worked. Tr. 694-95 {Brockman). The meeting
was held within 2 weeks of the last of the relevant pay peniods. Mr. Zerr offerad
very little in the way of spectfics to justify the discrepancies. He stated that he
charged the 45-munute lunch hour to hours worked because he discussed work
or was doing work during the lunch hour. He also stated that he charged for the
time it took him to travel from his “temporary quarters” in Vidalia, Georgia, to
the plant and to return, Tr. 696 (Brockman). Travel ime between Vidalia and
the plant site 18 approximate'y one-half hour in each direction. When Mr, Zerr
worked in Atlanta, he did not claim commuting time from his residence to his
Atlanta workplace and return. It was less than 10 minutes in each direction. Tr.
472 (Zerr),

Detendant indicated that he could have done work outside of the protected
area at the Simulator Building and administration building on the project
involving surveillance testing discussed above, Tr. 69798 (Brockman). Mr.
Zere was asked to review his records to determine what s specific activities
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were and to advise Mr. Brockman of them during the following week. Tr. 698
(Brockman). Dusing the following week Mr. Zerr advised Mr. Brockman that
the days were running together and that he could not remember any «pecifics
regarding individual blocks of time. He reiterated that he could remember no
days when he had gone to the site and had not entered the protected area. Tr.
699 (Brockman).

Defendant’s testimony on hearing was equally vague. Mr. Zerr was asked
two questions by his counsel as to his activities at Hatch. The questions and
answers follow:

Q  When you were at Hatch did you ever perform any resident inspector intern duties and
were outside of the protected aren’

A Yes | did

LI U
Q  Dud you ever do work outside of the protected area”

A Yes, | dud. There was a lot of activity going on when | was there, or when | amved,
because of the outage. There was a lot of contractors that were located outside of the
protected arca, as well as all of the engineenng facilities and the hcensing department.
All of the training was done outside of the protected area. Tr. SO0

Defendant presented no evidence that would hink any work that might be
performed outside of the protected area to the disputed work time that was
claimed.

Mr. Zerr provided no rational explanation as to why he chose to consider
his work day to begin when he left his residence and to end when he returned
rather than using the plant site for that purpose. NRC does permit employees to
claim time i travel status as hours of employment only for those hours “actually
spent travelling between the official duty station and the point of destination or
between two temporary duty points, and for usual waiting time which interrupts
such travel. . . " NRC Exh. 70 at 1837, It would not apply to him. Vidaha,
Georgia, was not a duty point.

Contrary to Defendant’s claim of working lunches, Mr. Musser testified that
he usually ate lunch with Mr. Zerr in the NRC trauler, that various topics were
discussed, and that there were no frequent interruptions for work purposes. Tr.
261-62 (Musser).

Mr. Menning, who departed the facility on April 20, 1990, frequently ate
lunch with Mr. Zerr. Generally. there was no attempt to do work at the lunches
and he kept away from discussing work at lunch tune. Tr. 315-16 (Menning),
The prescribed lunch period for a workday was 45 minutes. Tr. 237-38 (Musser).

Mr. Musser testified that during an outage, as when Defendant arrived, there
was more 1o see in the control room (within the protected area). Tr. 270. He
further testified that when he observed the work of the contractors it was at the
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plant. Mr. Musser could not recall any contractors outside of the plant. Tr,
270. His testimony was supported by Mr. Menning who testified that he did
not recall offices or facihties of contract personnel outside of the protected area
and that they were primanly craft personnel. Tr. 314-15. He also testified that
he worked on April 15, 1990, Easter Sunday, and that he did not see Mr. Zerr
or his car that day. Tr. 315.

Ellis Wesley Merschoft, Deputy Director, Division of Reactar Safety, Region
I, served as Defendant’s coordinator for assignments in Region II. When Mr.
Zerr reported to Atlanta, Mr, Merschoff reviewed job requirements with him.
As part of his discussion with new employees, Mr. Merschoff advises them that
in the areas of time, telephone, and travel abuse, the office will not stand behind
an employee and the abuse will very easily get the employee fired. He could
not specifically recall having the conversation with Mr. Zerr but he would have
been surprised if he did not. Tr. 837,

Frank Gillespie was the supervisor of the Reactor Intern Program, Office
of Nuclear Reactor Regulation. Tr. 919-20 (Gillespie). The program provided
an orientation to interns on time and attendance requirements when Mr. Zerr
entered the program. The interns all had at least | year's prior expenence in
working for the agency. The Intern Courdinator spent days with each intern
individually to ensure that the travel arrangements for their assignments went
smoothly. This included review of the travel regulation requirements. Tr. Y21-
22 (Gillespie).

Defendant denied that Messrs. Merschoff and Gillespie had ever gone over
the travel regulations with him. Tr. 495-96.

Discussion and Conclusions

Complainant has presented convincing evidence that Defendant submitied
false claims for overtime work that he did not perform, in the manner alleged
in Counts I, 11, and ITl. Defendant’s evidence failed to rebut the showing that
false claims were knowingly made by him.

NRC established through credible witnesses that its inspectors at the Hatch
plant regularly began their workday when they first entered the protected area
and ended it when they last exited it to end the work period. The witnesses
further established that from the nature of Mr. Zerr's duties and how they
were performed it also held true for him. This conclusion was bolstered by
Defendant’s recorded first entries and last exits from the protected area, which
except for Fridays and Sundays, mainly tracked the working time of the resident
inspectors.

It was Defendant’s contention that the first entry into the protected area and
the last exit from it did not mark the beginning and ending of his workday: that
he performed additional work. Not at issue was the accuracy and reliability of
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the system recording the time and identity of an employee entering and exiting
the protected area, which was established.

For Defendant to prevail, it was incumbent on him to go forward and rebut
Complainant’s proof that he did not work the overtime he had claimed. He was
bound to produce evidence to show that he was working those much longer
hours. In many instances they exceeded 3 hours a workday and extended to up
to 10 hours on Sundays when he showed no tme in the protected area. Many of
the major discrepancies occurred on Fridays and Sundays thus forming a pattern
in conjunction with the weekend.

Mr. Zerr's explanation of the additional work nhe claims to have performed
was wanting and unconvincing. When he was inttially confronted with the issue,
which was close in time to when the work was purportedly performed. he gave
only vague allusions as to what he might have been doing outside of the protected
area. He never specifically identified the work he indicated he may have done
nor did he identify it with any time period. The NRC never disputed the fact that
limited work was done outside of the protected area between the time of the first
entry into the protected area and the last exit out of it. Defendant’s explanation
for the disputed work hours was void of substance. He gave similarly vague
testimony at the hearing.

Following Pay Period 10, Mr. Zerr advised Mr. Brockman that he worked
weekends to observe backshift operatnons, The observation of backshift oper-
ations requires working in the protected area. Yet, on two Sundays for which
overtime claims were made of 10 hours each day, Defendant was not recorded to
have been in the protected area. Discrepancies between recorded and claimed
tumes on two other Sundays exceeded more than § hours each day. Because
the observatton of backshift operations occurs within the protected area, there
should not have been any discrepancies it the work was performed. Mr. Zerr's
statemnent that he could remember no days when he had gone to the site and had
not entered the protected area does nothing to account for the differences.

Simularly lacking was a rational explanation as to why Defendant would
charge commuting time to working. Mr. Zerr was not a new government
employee when he went on the regional assignment. He was apprised of the
need to adhere to agency time and attendance as well as the travel regulations.
The testimony of Messrs. Merschoff and Gillespie was worthy of belef,

As to Mr. Zerr's claim that he charged working lunches as work time, seiting
aside the question of its permissibility, the credible evidence was that the lurches
did not fall within that category. Two resident inspectors, with no apparat self-
interest, gave corroborating testimony that they were not working 'waches

Considering the amounts of excess overtime claimed, the period of time over
which 1t occurred, and the lack of a convincing explanation, | conclude that the
claims were known by Defendant to be false when made. No proof of specific
mtent to defraud s required under the applicable law. 31 US.C. §3801(5):
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10 CER. § 133(a)5)c). The record in this proceeding shows that the false
overtime claims are but one area in which Mr. Zerr made false claims during
his [3-month rotational assignment.

Complainant has proven Counts [, II, and HI by a preponderance of the
evidence.

B, Claims for Travel Expenses

The remainming counts in the compiaint, Counts IV through XXIII, allege
false claims for travel expenses that occurred in connection with Defendant’s
13-month rotational assignment at the NRC Region II office in Atlanta, Georgia,
and at Hatch in Baxiey, Georgia. False claims were alleged to have been made
for expenses in the areas of furniture, car and house rental, for the use of a
personal vehicle for official government travel, and over claiming and doubly
claiming for meals and incidental expenses. Each category of expenses, claimed
to have heen falsely made, wiil be individually reviewed

1. Furniture Rental

Counts [V through X1 exclusively pertain to alleged false claims for furniture
rental. Counts X1, XIIT, and XIV. in add. 10n 0 furniture rental. allege false
claims in regard to other cxpenses.

Complainant alleges that, for each of the ¢ unts, Defendant falsely claimed on
vouchers reimbursement for furniture rentea from Cort Furniture Rental (Cort)
after he had returned the furniture to Cort and did not rent any other furniture
from it.

When Mr. Zerr went on extended travel to Georgia, he was authorized travel
expenses under the lodging-plus system, a system he understood. Tr. 404 (Zerr).
Under the system he was permitted to claim allowable expenses actually incurred
for lodging up to a predetermined limit and was entitled 1o a flat daily subsistence
rate for meals and incidental expenses (M&IE). Tr. 403-04 (Zerr): Tr. 790-92
(Miller): Tr. 542-43 (Corvelli).

He rented an unfurmished apartment in Atlanta for $875, which left him a
maximum of $535 for other lodging 2xpenses. Tr. 396, 404-06 (Zerr).

On August 26, 1989, Defendant rented furniture from Cort at a monthly rate
of $535.83. NRC Exhs. 10, 11, 13, 15; Tr. 397-98 (Zerr). He paid initial charges
of $1,006,90 which included the first month's rental and a secanity deposit. NRC
Exh. 11 He was given a receipt for the payment on a Cort receipt form which
contained his name and account number. For monthly payments to Cort he
was furnished with serially numbered coupons that were 1o be sent with the
payments, Tr. 398 (Zerr).
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Within the first month of the rental, Defendant cancelled his contract with
Cort and on September 19, 1989, returned to it all of the furniture he had rented.
NRC Exh. 11, Tr. 399-400 (Zerr). Defendant received a partial refund. NRC
Exhs, 14, 15, The reason he gave for cancellation of the rental agreement was
that the furniture was of substandard quality and not what he had ordered. Tr.
399, 482, He no longer rented any furniture from Cort or anyone else thereafter.
NRC Exhs. 11, 14, 15; Tr. 400 (Zerr). Mr. Zerr purchased furniture for his use
at his own expense and never advised any NRC official that he was no longer
renting furmture. Tr. 401 (Zerr).

Defendant submitted 11 vouchers to the NRC, between September 28, 1989,
and December 25, 1990, claiming reimbursement for lodging at the maximum
authorized rate. NRC Exhs. 9, 16-23, 25, 30; Tr. 402 (Zerr). Each voucher is
the respective subject of Counts IV through XTIV,

For each month the vouchers contained supporting documentation showing
an expenditure of $535.83 for furniture rental from Cont. This was done by
using payment documents provided to Mr, Zerr by Cort. He Y« never returned
the unused payment coupons to Cort when he cancelled \he rerntu agreement in
September 1989, Tr. 399 (Zerr).

Defendant supported each voucher with a photocopy of the August 29, 1989
Cort receipt for $1006.90 which had the name “Cort Furniture Rental” on it
He also attached to each voucher a Cort payment coupon (or coupons for multi-
month vouchers) each in the amount of $535 83, The coupons themselves did
not contain the Cort name. However, the documents related to each other in
that each contained Mr. Zerr's name and Cort account number. NRC Exhs. 9,
16-23, 25, 30.

The NRC paid all of Defendant’s ¢laims for rental furniture except for the last
voucher, dated December 24, 1990, which was not paid because of the NRC's
inquiry into Defendant’s claims. NRC Exhs. 9, 16-23, 25, 30. At the end of his
assignment in Georgra, Mr. Zerr attempted to have the NRC reimburse him for
moving his furniture back to his home in Maryland. NRC Exh. 30 at 178

Defendant’s explanation for the furniture rental claims was based on a
telephone conversation he said he had with someone in the NRC headquarters
travel office. Tr. 405-06. He swid he called the travel office to inquire whether
he could purchase pots, pans, and linens instead of renting them because of what
were outrageous rental costs. Tr. 405, 410, 482-83. Defendant stated that he
was advised by someone in the office that he could purchase the items instead
of renting them and to prorate the cost over the perwod that he would be on
extended travel. Tr. 406, 482-83. He reasoned that if it could be done for pots,
pans, and linens 1t could be done for furniture which he purchased. Tr. 410.

Mr. Zerr testified that he never separately prorated the purchase costs on the
vouchers, that the costs were rolled over into the $535 figure and that he spent
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in excess of that amount, but that was all that he was authorized to ¢laim. Tr,
406-07, 411

At the hearing. Defendant testified that he thought that the conversation on
the pots, pans, and linens was with Pat Corvellt. Tr. 405. Ms. Corvelli knew
Mr. Zerr as someone who came into the travel otfice. Tr. 556, 558 (Corvelli).
He seemed to be knowledgeable in regard to th* travel regulations, Tr. 544
(Corvelli). She could not recall any telephone conversation with him n 1989
Tr. 545-46 (Corvelli). She did testify that if she had been .:sked a question of
whether items could be purchased instead of rented. her answer would have been
“no.” She considered this not to be a difficult question because the government
travel regulations are clear on this point. Tr. 547

Discussion and Conclusion

By a preponderance of the evidence, the NRC has proven that Defendant
submitted false claims for furniture rental as part of his lodging expenses, which
he did not incur.

Defendant used fraudulent documentation to mislead the government into
paying for lodging expenses, ir.e.. furniture rental from Cort, which was not
provided and for which the government would not have paid if the truth were
known.

The supporting documentation submitted by Mr. Zerr was wholly deceptive.
Despite the fact that he was no longer renting furniture from Cort, for a pertod
of more than a year he used obsolete receipt and payment forms to make it
appear that he continued to rent the furmiture. The government paid the false
claims until such time as it began an inquiry into the practice. Defendant was
never authonzed by the NRC to purchase furniture as he did but only to rent it
as part of his lodging expenses.

Defendant’s explanation as to why he submitted the claims in the manner that
he did is not credible. He stated that he had prorated the cost of the furniture
as he had done with the pots, pans, and hinens and that they were rolled over
into the $535 amount. Yet all the vouchers he submitted failed to disclose
this, Reasonably, if he believed he was authorized to purchase the items and to
prorate the costs, it would be expected that he would make known the purchases
and the prorating of costs in his expense vouchers. To the contrary, rather than
exposing a practice for which no reimbursement would be made, if known, he
concealed it with a contrived false claim for rental furniture.

The argument was made by Defendant that the government benefited from
the purchase arrangement. I the purchase was made for the government's
benefit. there would have been no need for the machinations in which Defendant
engaged. Defendant had engaged in this practice to benefit himself. Had he been
successful, he would have had the government pay tor the furniture which he
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would have kept. This is another instance of where Mr. Zerr falsely overstated
claims for expenses on his rotational assignment.

Complamant has proven by a preponderance of the evidence Counts [V
through XIV as they allege the filing of false claims for rental furniture.

2. Cur Rental

Counts XII, XHI, and XIV contain ailegations that the Defendant submitted
false claims to the NRC for car rental expenses. Complainant contends that
Defendant falsely clarmed monthly car rental expenses in the amount of $659.77
(368616 including tax) instead of the actual monthly rate of $549.77 ($577.26
including tax), in the period March through September 1990

Defendant was authorized to rent a car for his entire rotational assignment.
NRC Exh. 8 at 63; NRC Exh. 30 at 173, He rented an automobile from a Hertz
Corporation location in Gaithersburg, Maryland, on August 25, 1989. NRC
Exh. 24 at 852, 854, The beginning monthly rate was $659 77 plus tax. /d.

Because a long-term rental was mvolved, Defendant qualified for Hertz's
Multi-Month Program in which each successive month’s rental rate was reduced.
NRC Exh. 24 at 245-46, 854, Tr. 511-14 (Wallis). Whereas the first month’s
rental was $659.77 plus tax, the rate was reduced by $20.00 per month until it
reached $599.77 at which point it became fixed until the expiration of the rental
agreement on February 27, 1990 NRC Exh, 24 at 245-46. Then, a new rental
agreement was to be executed if the car was to be retained. Tr. 517 (Walhs).

The multi-month contract requires that it be guaranteed by a credit card. The
arrangement is accomplished via the Hertz reservation 800 system and entails a
48-hour wait. Tr. 530-32 (Wallis). Hertz's business practice was to explain all
terms and conditions contained in rental agreements. Tr 51516 (Wallis).

Hertz had sent a confirmation letter dated August 28, 1989, to Detendant’s
home address in Gaithersburg, Maryland, detailing the declining monthly charge
under the original multi-month contract. NRC Exh. 24 at 245 Mr. Zerr denied
seeing the confirmation letter. He testified that it would have arrived at his
apartment after he had departed Gaithersburg, Maryland, and that he did not
leave a forwarding address. Tr. 438, As to his being billed by the credit card
company for the monthly rental, he testified that he would remit payments to
the credit card company without seeing the bills. He stated that he would make
minimum payments, if he had purchased anything he would send in something,
or he would have called to find out the amount of the charges owing. Tr. 440,

On February 20, 1990, Defendant entered into a second rental agreement
with Hertz renting a different car at a monthly rate of $549.77 plus tax, which
was to be billed directly to his credit card account. NRC Exh. 24 at LSB6S,
Tr. 522-23 (Wallis). Deiendant signed this rental contract below the following
language:  “You represent to have read and understand the above and all terms
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and conditions contained in paragraphs | through 14 of this agreement and that
you agree to them.” NRC Exh. 24 at LS868.

On March 27, 1990, Defendant exchanged the vehicle rented on February 20,
1990, from Hertz for a replacement vehicle and signed a replacement agreement
containing the monthly rentai price of $549.77. NRC Exh. 24 at LS866, Tr.
24-25 (Wallis). On July 20, 1990, Defendant exchanged the vehicle received
on March 27, 1990, from Hertz for a replacement vehicle and signed a second
replacement agreement containing the monthly rental price of $549.77. NRC
Exh. 24 at LS86S5: Tr. 524-25 (Wallis).

Defendant’s credit card bills for the time period. starting with his second
rental contract with Hertz, reflect that Hertz charged him $577.26 monthly (this
figure represents $549.77 plus tax). NRC Exh. 42 at 417-22.

Defendant claimed on his vouchers for March 1990, April 1990, and May
through September 1990 monthly reimbursement for car rental at the highest
rate under the multi-month contract, $659.77 plus tax, which was in effect in
August 1989 He attached a copy of the first rental agreement that showed this
amount. The amount he paid during the subject period, which was after the
second contract became effective, was $549.77, a ditference in the area of $100
per month. NRC Exhs. 23 at 144, 25 at 161, 30 at 175-78,

Defendant, on his voucher of April 2, 1990, which underlies, in part, Count
XII, was overpaid $91.63 for car rental expenses for March 1990, which he did
not incur. NRC Exh. 23,

Defendant, on his voucher of May 1, 1990, which underlies, in part, Count
X1, was overpaid $108.90 for car rental expenses for April 1990, which he did
not incur. NRC Exh. 24,

Defendant, on his voucher of December 24, 1990, which underlies in part
Count XIV, overcharged 108.10 per month for monthly car rental expenses for
the months of May, June. July, August, and September 1990 ($540.50) that he
did not incur and for which he was not paid. NRC Exh, 30.

Discussion and Conclusion

The NRC has proven by a preponderance of the evidence that Defendant
submitted false claims for car rental expenses that he did not incur.

Even if one were to accept Defendant's explanation that he was ignorant of
the fact that the expenses for car rental were less than he claimed, it still must
be conch:ded that he had reason to know that the car rental claims were false.
A definition of “know™ or “has reason to know,” in the applicable law, means
that a person with respect to a claim or statement acts in deliberate ignorance
of the truth or falsity of the claim or statement 31 US.C. § 3801(5%B), 10
CFR. § 13.3(a)5)c) Defendant’s self-described actions at the very least show
a studied, deliberate attempt of not learning the cost of the monthly car rental.
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This extended from not seeing the credit card billing under the original rental
agreement, which he paid, to the signing of a second rental agreement and the
signing of two replacement agreements, which charged him at a lesser cate.

However, there 18 more to Defendant’s conduct in filing {alse claims for car
rental expenses than acting in deliberate ignorance of the truth or falsity of the
claims. As in the case of his filing false claims for furniture rental expenses,
he used fraudulent documentation to support the claims. In this case it was the
onginal rental agreement that was no longer eftective. He had actual knowledge
of this as evidenced by his signing a second agreement on February 20, 1990,
for a different car. Yet he continued to claun expenses for another 7 months
using an outdated contract that contamned a higher rental charge than he was
paying.

Complainant has proven by a preponderance of the evidence the allegations
pertaining to false claims for car rental expenses contained in Counts X1, XIII,
and XIV.

3. House Rental

Counts X and XTIV include allegations that the Defendant submutted false
claims to the NRC for hcuse rental expenses. In August 1989, upon arriving
in Region 11 for his rotational assignment, Defendant rented an unfurnished
apartment in Atlanta, Georgia, at a monthly rate of $875.00. NRC Exh. 9 at
68S-695; Tr. 41R (Zerr), His lease on this property expired on March 31, 1990
NRC Exh 9 at 685-69S As of April |, 1990, Defendant was reassigned to
serve as a resident inspector intern at the Hatch plant in Baxley, Georgia. Tr.
411, 415 (Zerr). The assignment necessitated that the Defendant oblain new
lodgings. Tr. 412 (Zem).

Beginning April 1, 1990, Defendant entered into a 6-inonth rental agreement
for a tour-bedroom, single-family residence with an in-ground swimming pool
located in Vidaha, Georgra. NRC Exh. 26 at 300-02; Tr. 412-13 (Zerr). The
monthly rental rate in the lease was $600.00. NRC Exh. 26 at 300-02.

During the 6 months that Defendant rented this house, he submitted two
vouchers to the government, one dated May |, 1990, for the period April 1, 1990,
to April 30, 1990, and another dated December 24, 1990, for the penod May
1, 1990, to September 30, 1990. NRC Exhs. 28, 30. The vouchers respectively
underlie Counts XII and XIV.

The voucher for the period Apnil 1. 1990, o April 30, 1990, contained a
$875 claim for rent. It was supported by a copy of a portion of the expired
lease agreement for the apartment in Atlanta, Georgia, rented to Defendant
at a monthly rate of $875. The portion of the copy submitted omitted the
dentification of the property rented in Atlanta but included the monthly rental
amount of $875. NRC Exh. 25 at 162-63, Defendant did not live in Atlanta
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during this time period, he resided in Vidalia, Georgia, at the house he was
renting for $600 per month. Tr. 415 (Zerr). Mr. Zerr was paid for the claimed
$875. NRC Exhs. 50 at 10, 51 at 9.

In support of his voucher for the period May 1, 1990, to September 30, 1990,
in which he claimed $875 per month for rental expenses, he submitted a copy
of the lease he signed for the Vidalia house but altered the rental amount in the
lease from 3600 a month to $875 a month. NRC Exh. 30 at 175-79, i85-87,
Tr. 421-24 (Zerr). Defendant admitted that he altered the copy of the lease. Tr.
425 (Zerr). During the time period, Defendant paid to the rental agent of the
property $600 rent for cach month relevant to the voucher. NRC Exh. 27; Tr.
416 (Zerr)

Defendant’s explanation was that because he was incurring expenses for
obhgations he had relating to the house rental in addition to rent, such as lawn
care, extermination, and maintenance, he altered the lease amount to $850 per
month. which represented his total expenses. He claimed that he received no
money from the NRC in excess of that to which he was entitled. Tr. 423, 425
(Zerr).

His explanatnon was inconsistent with his claim for the month of May 1990,
which not only claimed rental expenses of $875 but additional expenses for
extermination service of $15 and for lawn care for $35. NRC Exh. 30 at 175;
Tr. 426-27 (Zerr).

Investigation by Semior Crimunal Investigator Ronald G. Fields disclosed
an oral agreement between Defendant and the realtor handling the Vidalha
house. Under the agreement, Mr. Zerr was responsible for grass-cutting services,
swimming pool mamtenance, and extermmation services. The investigator was
able to establish payments by Mr. Zerr in the amount of $350 for grass-cutting
services, $235 for swimming pool maintenance, and $45 for extermination
services. NRC Exh. 60, Tr. 880-84 (Fields).

Detendant testified that the reason he prepared a single voucher to cover the
S-month penod May 1. 1990, to September 30, 1990, was that he was advised
that unless he submitted a voucher by December 24, 1990, the travel funds
advanced to him would be taken out of his salary. He did not testify as to
why he was so many months behind in submitting vouchers. Defendant testified
that he did not rely on calendars, day timers, or receipt books to complete the
voucher. He stated that he followed the practice that he used throughout the
rotational assignment of duphicating in format the first voucher that successtully
passed through the NRC travel office examination. He would ttemize successive
vouchers in the same manner. Tr. 491-92.
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Discussion and Conclusions

By a preponderance of the evidence, the NRC has established that the
Defendant submitted false claims for house rental expenses he did not incur.

Again Defendant used false documentation to support the false claims. For
the false claim in Count XII it was an expired lease for another location.
That the lease was for another location was concealed. For the false claims in
Count X1V, Defendant altered the amount of the monthly rental in the lease by
increasing it by $275.

Although Defendant claimed that $275 was paid by him monthly for other
expenses in connection with the 6-month rental for a tatal of $1650, there is no
convincing probative evidence of record that he spent more than $650 for such
expenses, as established by the investigator. Indeed, if Defendant had incurred
$1650 in authorized expenses, there would have been no reason for him to
falsifv the supporting documentation. He could have submitted evidence of the
$600 a month rental payments and the additional expenses incurred. Evidently,
he could not justify the claim for an additional $1000 and instead relied on false
documents to obtain it

Defendant's explanation that his current situation arose in part from relying
on and following previously submitted vouchers i1s disingenuous. There was
legitimacy to some initial claims, but it is apparent the followups were faise
because of changed circumstances that Defendant was aware of and concealed.

Defendant imtually rented furmiture from Cort but continued to file vouchers
for furniture rental after he stopped renting. Defendant initially rented a car
from Hertz for a monthly charge of $659 but continued to file vouchers for that
amount after contracting for and paying a $557 rate. Defendant initially rented
housing for $875 a month but continued to file vouchers in that amount after
leasing for less.

Complainant has proven by a preponderance of the evidence the allegations
pertaining to false claims for house rental contained in Counts XIII and XIV
except to the extent in Count XIV that the amount of the false claim for
house rental shall be reduced from $1375 to $725 to give Defendant credit
for $650 in expenses for grass-cutting services, swimming pool maintenance,
and exterminating services that he did incur.

4. Meals and Incidental Expenses

Counts XIII and XIV include allegations that the Detendant submitted
false claims to the NRC for meals and incidental expenses (M&IE). The
federal government pays to its employees who are on official travel a daily
subsistence rate in lieu of requiring its employees to submit individual receipts
for food and other expenses. Tr. 543 (Corvelli), Tr. 791-92 (Miller) This
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rate vanes according to the city to which an employee travels and is published
in government travel regulations kept in each NRC office. It is reduced for
employees on extended travel. Tr. 791-93, 798, 821 (Miller)

Having been on official government travel several times before starting his
rotational assignment in Georgia, Defendant was familiar with the system's
varying per diem rates among cities. Tr. 452-56 (Zerr). When Defendant began
his rotational assignment he claimed on his vouchers the $27 M&IE rate (reduced
due to long-term travel) for Atlanta. Georgia, See, ¢ g, NRC Exhs. & at 54,
9 at 62. Defendant, however, upon moving from Atlanta to Vidalia, Georgia,
which had a $26 rate, nor continued to claim and was paid the higher Atlanta
rate even though he resided in a lower M&IE rate city. NRC Exhs. 25 at 161,
30 at 175-79, 56 a 395, 69 at 2209. No reduced rate was ever calculated for
Vidalia because by the time the NRC discovered that Defendant was residing in
a different city his rotation had ended. NRC Exh. 56 at 395

Discussion and Conclisions

The NRC has failed to establish by a preponderance of the evidence that
the Defendant submitted false claims for M&IE because he charged $27 a day
instead of $26 on two vouchers. The difference of $1 a day is so small that
it could have been overlooked. The evidence is not convincing that it was not
more than mere neghgence, which is not chargeable under the Program Fraud
Civil Remedies Act.

Counts XIII and XIV were not proven insofar as they allege the filing of
false claims for M&IE, where the authorized rate was $26 a day and Defendant
charged $27.

5. Use of a Personal Car and Double Billing

Counts XV through XXIII cach allege that Defendant submitted false claims
to the NRC in charging mileage expenses for the use of a personal vehicle that
he never provided and for billing for M&IE for which he had been paid.

While on rotational assignment at Region 11 in Atlanta, Georgia, Defendant
made trips on official travel to such places as Tennessee. South Carolina, and
Flonida, He submitted nine travel vouchers to cover the period September 1989
to March 1990 when he made the trips. The vouchers respectively underlie
Counts XV through XXIII. They were submitted to the NRC at Region I in
Atlanta and he was paid for mileage for the use of a “POA™ (privately owned
automaobile) and tor the M&IE as claimed. NRC Exhs, 31-39

Defendant acknowledged that the only vehicle he employed for the subject
transportation was the rented vehicle from Hertz for which he was reimbursed by
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NRC Headquarters at Rockville, Maryland. He testified that he did not possess
a personal vehicle while on rotation in Atlanta although he filed vouchers for
such use. Tr. 457-59.

For the same days he submitted travel expense claims for M&IE to Region 11
in Atlanta, for which he was paid, he had submitted claims for M&IE to NRC
Headquarters at Rockville, Maryland, for which he was also paid. Tr, 459; NRC
Exhs. 8,9, 16-25, 31-39.

Defendant’s explanation for what occurred was that he was told that for
accounting arrangements hie was to keep regional travel expenses separate from
Headquarters travel. Tr. 497. He did not consider that he had twice billed the
government for M&IE and car use. He stated that the claims for the regional
travel were for mileage which he equated to merely being a cost for gasoline,
He claimed not to have billed Headquarters for the same gasoline. Tr. 498-99.

In conjunction with the use of the Hertz rental car, Defendant regularly
claimed expenses for the cost of additional gasoline. NRC Exhs. 8, 9, 16-23.
For his claimed mileage for the alleged POA he was paid in excess of 20 cents
per mile. NRC Exhs. 31-39

Discussion and Conclusions

By a preponderance of the evidence, the NRC hus established that the
Detendant submitted false claims for mileage expenses and for M&IE that he
did not incur.

Any accounting requirement to separate regional and Headquarters travel
expenses is not a license to bill both for the same M&IE expenses and to pocket
the payments from both accounts. The requirement to separate the expenses
means just that, an allocation of the same expenses between the two accounts.
Defendant’s interpretation that he could charge each for the same expenses 18
not rational or credible. He seized the opportunity to bill and be paid by both.

His explanation that he did not twice il the government for car use is
similarly not credible, Defendant’s claim for mileage for a POA was a complete
fabrication that misled the government into paying for the use of a vehicle that
it was already providing. Had Defendant factually reported that he was using
the Hertz rental vehicle for transportation, no payment for mileage would have
been made to him.

Defendamt distngenuously equated mileage expenses to gasoline costs. If
Defendant believed that they were of equivalent value, as he claims, there would
have been no need for him to prevaricate that he provided his own vehicle for
the transportation.

Complainant has proven by a preponderance of the evidence the allegations
pertaining to false cliims for mileage expenses and for M&IE contained in
Counts XV through XXI1I
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L ULTIMATE FINDINGS AND CONCLUSIONS
ON THE FALSE CLAIMS

Complainant has proven by a preponderance of the evidence that Defendant
submitted false claims to the government for expenses he did not incur, as set
forth in Appendix |, except to the extent that (1) no false claim was established
for M&IE for Count XII (in the amount of $30) and tor Count XIV (in the
amount of $153); and (2) the amount of the false claim for housing rental in
Count XIV shall be reduced to $725 giving credit to Defendant for $650 in
additional expenses

The total amount of the false claims proven is $12800.33. The total amount
of false claims paid was $8855.68. The false claim proven in Count XIV, in
the amount of $3944 65, was not paid by the government.

Detendant knew at the time he submitted the ftalse claims that they were
false, fictitious, or fraudulent. The false claims violate 31 US.C. § 3802(a) 1)
and 10 CFR. § 13.3¢a)(1).

IV,  CIVIL PENALTY AND ASSESSMENT
TO BE IMPOSED

The law provides that for a false claim a defendant shall be subject to, in
addition to any other remedy that may be prescribed by law, a civil penalty of
not more than $5000 for each such claim. 31 US.C §3802(ax 1), 10 CFR
§ 13.3(a)(1). Addinonally, if the Government has made any payment on a claim,
a person subject to a civil penalty shall also be subject to an assessment of not
mare than twice the amount of such claim or that portion that is believed to be
in violation of the Act. 31 U.S.C. § 3802(a) 1), (3); 1O CF.R. 8§ 13.3(a)5). The
NRC's implementing regulations provide that, ordinarily, double damages and
a significant civil penalty should be imposed. 10 CF.R. § 13.31(a). They also
contain sixteen factors that may influence the Judge in determining the amount
of penalties and assessments to be imposed. 10 CFR, § 13.31(b)

Complainant’s Position

Complainant seeks the maximum civil penalty and assessment in this pro-
ceeding. It works out to $115.000 1 civil penalties (35000 on each of the 23
counts) and $17.711 in assessments (two times the $8855.68 in false claims
paid to Defendant by the NRC). Complainant seeks a grand total of $132,711.
No payment was made to Defendant on the false claim found n Count XIV in
the amount of $3944.65 so that it 1s not subject to an assessment, 31 US.C,
8 3B02(a) 1), (3% 10 CFR. § 13.31(ax5).
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Complainant would reduce the $132,711 by $7454.57 which represents the
monies that it has recovered from Defendant. NRC Exh. 65. Tr. 785-88
(Miller). The restitution resulted from the pretrial diversion in connection with
the disposition of United States v. Zerr, Indictment No. 291-018, Southern
District of Georgia, NRC Exhs. 58, 39, 61; Tr. 894-95 (Fields).

Complainant relies on a number of the factors under 10 CFR. § 13.31(b) in
calling for the maximum in penalties and assessments.

(a) The Number, Time Period, and Amount of the Claims

See 10 CER. § 13.31(b)(1), (2). (42 NRC points to the fact that there were
23 false claims, supported by fraudulent documents, involving thousands of
dollars that were submitted over a 16-month period.

{b) The Degree of Culpability, the Pattern of Such Conduct, and the
Concealment of the False Claims

See 10 CER. § 1331(b}3), (8), (9). Complamant characterizes Detendant’s
activities as a well-thought-out program of illegal salary supplementation that
was cleverly disguised NRC states that Defendant took every opportunity to
enrich himselt through false claims that constitute a pattern of the same or
similar misconduct. [t points to the deliberate concealment of the truth by using
an expired lease tor an apartment rental in Atlanta as a basis to claim higher
rental costs for a house in Vidalia, the reteation of payment coupons for furniture
no longer rented and the submission of such coupons wiath travel vouchers over
a period of 15 months, and the routine submission of the initial Hertz document
as evidence of the payment of charges in excess of those incurred.

{c) The Complexity of the Program and Degree of Defendant's
Sophistication

See 10 CEFR. §1331(14). Complainant asserts that Defendant’s argument
that. at most, he made some mistakes i1s wholly without merit. The NRC's
position is that it was not a mistake considening Defendant’s education, the
responsible position he held. his experience in performing travel, and that the
matters at 1ssue were not complex. The matters at issue were posed as a question
of whether Defendant incurred the expenses and worked the hours he claimed
or he did not. Complainant asserts that Defendant’s fraudulent scheme in filing
the false claims was complex and displayed sophistication on Defendant’s part
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(d) The Actual Loss, Including the Cost of Investigation

See 10 CER. § 13.31(b)(5). It 1s Complainant’s position that the amount
of the actual payments of false claims to the Defendant and the cost of the
government's investigation also support the imposition of a double assessment
and substantial penalties

The NRC placed the cost of the investigation, covenng a 3-year period, at
$28,514.04. It represents the hours of work and cost of travel of Ronald G.
Fields, Senior Criminal Investigator of the Office of the Inspector General at the
NRC. The total of $28,514.04 was broken down into $24,693.18 for wages and
$3.830.86 for Mr. Field's travel. The figures were derived from the investigator's
time reports, logs, and travel vouchers. Some of the expenses involved estimates
in that a single tnp by the investigator could involve as many as three separate
investigations, NRC Exhs, 44, 47, 73-74; Tr. 747, 751-56, 867-69, 872-74, 879
(Fields)

fe) The Need for Deterrence and the Potential Impact on Government
Programs

See 10 CFR. §1331(b)16). Complainant argues that, if there is nothing
more tmposed than a small penalty in addition to restitution, there would be no
real penalty for flagrant misconduct. [t calls for a substantial penalty to deter
other NRC employees who may be similarly tempted.

Complainant 1s concerned that false claims and the cost of thewr investgation
deplete agency funds that can be better used for agency programs.

[t considers the filing of false claims to be such misconduct that diminishes the
credibility and integrity of the resident inspection program. Complamant stated
that the program relies heavily on the reliability of the word of its inspectors. It
states that a significant penalty will give notice to those in the resident inspector
program that the independence and responsibility associated with the positions
may not be abused without certain and strong sanction. NRC asserts that a
maximum sanction would foster public confidence in the agency’s efforts to
control waste, fraud, and abuse

(f) The Relationship of the NRC's Loss to the Potential Penalry

See 10 CF.R. §13.31(a), (b)(6). Complainant argues that the imposition of
the maximum sanction, which would be more than three times the NRC direct
losses, 1s reasonable because (1) the maximum sanction i1s “ordinarily” warranted
where liability 1s shown, and (2) the applicable factors strongly tavor impaosition
of the maximum penalties.
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Defendant’s Position

Defendant in his posthearing brief does not focus on the issue of penalties and
assessments. The focus is on Defendant’s position that he never filed falsc claims
and that he was not engaged in any wrongdoing. The defenses are repeated that
he lacked knowledge of the travel regulations, that he had limited experience
in the travel area and had to fend for himself under difficult circumstances on
a new assignment. He contends that he never intended to defraud anyone, that
there was no fatlure on s part to disclose information, that he attempted to
save the government money and that it got full value for the expenses claimed.

Defendant attributes part of his problem to being told on December 24, 1990,
that he had only that day to complete a voucher covering the period May |, 1990,
through September 30, 1990, and that he had to put together 6 months of travel
documentation to the best of his ability,

Defendant, in his brief, stated that he had suffered immensely and enough
over this matter. He contended that he had never been paid for hours he had
worked and was never reimbursed for expenses he incurred. Mr. Zerr claims to
be owed substantial sums by the government.

Other matters to be considered in determining an appropriate sanction include
the following:

In Defendant’s original motion seeking dismissal of this proceeding on the
grounds of double jeopardy he argued that the subject complaint s punitive in
nature in seeking restitution and monetary penalties. 38 NRC at 152, He based
this on the May 1992 “Agreement for Pretrial Diversion™ with the Umited States
Attorney for the Southern District of Georgia which provided for the prosecution
to be deferred for |8 months, the dismissal of the indictment on meeting the
agreement’s conditions and making restitution in the amount of $7454.57. 1d.
NRC Exh 60, 61: Tr. 898-900 (Fields). Defendant also relies on his leaving
of government employment in lieu of other action, which was the equivalent of
being discharged. 38 NRC at 152, 157.

Defendant, in making restitution under the pretrial diversion agreement, was
credited with the tme he claimed for travel between his residence and Hatch
The value was calculated at $645 48 (33 hours * $19.56 per hour). NRC Exh,
60.

Discussion and Conclusions

The purpose of the Program Fraud Civil Remedies Act of 1986 is: (1) to
provide federal agencies that are the victims of false claims with an administra-
tive remedy to recompense such agencies for losses resulting from such claims,
(2) to deter the making and presenting of such claims in the future, and (3) to
provide due process protection to all persons who are subject to the adminis-
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trative adjudication. Congressional Statement of Findings and Declaration of
Purposes, Pub. L. No. 99-509, §6102.

The NRC's implementing regulations provide that “ordinanly double dam-
ages and a significant civil penalty should be imposed.” The regulations do
provide that in determining an appropriate amount of civil penalties and assess-
ments the Judge should evaluate any circumstances that mitigate or aggravate
the violation. 10 C.F R §13.31(a). The regulations provide a nonexhaustive list
of sixteen factors that may influence the determination. 10 CFER. § 13.31(b).
However, they do not limit the Judge from considering any other factors that
may mitigate or aggravate the offense for which sanctions are imposed 10
CFR. §1331(c).

Complainant, in seeking the maximum sanction, correctly characterized the
nature of the offenses, that Detendant seized all opportunities to inflate his
overtime and travel expenses throughout his 13-month rotational assignment
and employed vanous deceptive means to accomplish his purpose.

The Act provides for recompense to the agency and the imposition of a
sufficient sanction to deter any such future conduct. The NRC relates the
maximum sanction to the cost of the investigation which it places at $28.514,
I find this sum to have been established by the preponderance of the evidence.
Although estimates had to be made to arrive at the figure, the evidence was
sufficient to conclude that the figure is more likely to be true than not true.

In determimng the appropriate penalty and assessment to be imposed, Com-
plainant’s position must be weighed with Defendant’s that he has already been
sanctioned for the acts cited in the Complaint. Defendant was indicted. He was
subject to the criminal justice system for a period of tine. He made restitution
in the amount of $7454.57 and he lost his position with the NRC*

Although the sanction in the criminal matter was not of a type that enabled
Detendant to claim successtully the constitutional protection against double
jeopardy it must be considered in arnving at a civil penalty and assessment
that accomplishes the purposes of the law and is fair and just.

Based on all of the record, | find that a proper sanction that is proportional
to what occurred requires that Defendant pay a civil penalty of $4000 on Count
XIV, which is not otherwise subject to an assessment because the $3944 false
claim was not paid by the government. A penalty is in order whether or not
the false claim succeeds. Defendant should pay on the remaining 22 counts a
double assessment of the $8855 68 in false claims paid by the government. The
$17,711 assessment should be reduced by the $7454.57 in restitution, leaving a
sum of $10.256. The combined civil penalty and net assessment that should be
paid total $14.256,

i muking resutiton, Defendint was Aot charged for the tme he claimed for commuting between Vidalia and
Baxley Georgid The record in this proceeding warranted o different result
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The amount 15 less than the government's investigation costs. However,
Defendant has paid significantly otherwise. A price has been established for
such conduct that should deter others from filing false claims.

The civil penalty and assessments were supported by a preponderance of the
evidence.

V. ORDER

Based upon the entire record, it is hereby ordered that Defendant shall pay
to the Complainant $14,254, for a civil penalty and assessments for filing false
claims with the government, as hereinbetore found.

Pursuant to 10 C.F.R. § 13.37(¢). notice is hereby given that unless this [nitial
Decision 1s timely appealed to the authority head, or a motion for reconsideration
of the Initial Dectsion 1s timely filed, the initial decision shall constitute the final
decision of the authority head and shall be final and binding on the parties 30
days after 1t 1s issued by the Admintstrative Law Judge. 10 CFR. § 13.37(d).

Defendant may file a motion for reconsideration of the Initial Deciston within
200 days of the receipt of the Initial Devision. If service was made by mail,
receipt will be presumed to be § days from the date of mailing in the absence
of contrary proot. 10 CF.R. § 13.38(a).

Defendant may appeal the initial decision to the authonity head by filing a
notice of appeal with the authority head in accordance with [0 CFR. § 1339 A
notice of appeal may be filed at any time within 30 days after the Administrative
Law Judge issues the iniual decision. 10 CF.R. § 13.39(a) and (b)( 1),

If a mation for reconsideration is imely filed, a notice of appeal may be filed
within 30 days after the Administrative Law Judge denies the motion or issues
a revised imitial decision, whichever applies. 10 C.F.R. § 13.39¢b}(2),

Morton B. Margulies
CHIEF ADMINISTRATIVE LAW
JUDGE

March 9, 1994
Bethesda, Maryland
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APPENDIX 1

TABLE SUMMARIZING ALLEGED FALSE CLAIMS

Date Amount
of of
Count  Claim  Voucher  Subject of Claim Claim (%)
1 04 20 90 Form 145  Overtime 938 88
{1 05 05 90 Form 145 Overtime 660.15
I 05 19 90 Form 145  Overtime $28.12
v 00 28 89 R905842  Furniture rental 154.33
v 10 12 89 ROGOOO2  Furniture rental 26791
Vi [1 01 89 ROOOOO2  Furniture rental 267.92
Vil 11 08 89 ROOODO2  Furniture rental 267.91
VIIT 11 29 89 ROOODO2Z  Furniture rental 26792
X 12 13 89 ROOOOGO2  Furniture rental 267 91
X 01 01 90 ROOOOO2  Furniture rental 26792
X1 03 21 90 ROOOOG2  Furniture rental 1089.52
X1 04 02 90 ROO230S  Furniture rental 517.90
Car rental 9163
XTI 05 01 90 R0OO2305  Furniture rental 53583
Car rental 108 90
Housing rental 275.00
Meals & incidental expenses (M&IE) 30.00
XIV 12 24 90 ROO2305  Furniture rental 267915
Car rental 540.50
Housing rental 1375.00
M&IE 153.00
XV 01 02 90 R9B3154 M&IE 123.50
Mileage for personal vehicle use 155.25
XVIE 01 02 90 ROBOOII M&IE 130.00
Mileage for personal vehicle use 218.40
XVIL 01 02 90 ROBOXRT M&IE 221.00
Mileage for personal vehicle use 261.60
XVIIL 01 02 90 ROBO3Y3 MKIE 102.00
Mileage for personal vehicle use 12,00
XIX 01 02 90 ROBO65S6 M&IE 123.50
Mileage tor personal vehicle use 12.00
XX 01 16 9 ROBOS4!1 M&IE 123.50
Mileage for personal vehicle use 20880



Date Amount

of of
Count  Claim  Voucher  Subject of Claim Claim ($)
XXI 01 29 90 ROB0993 M&IE 117.00
Mileage for personal vehicle use 1200
XXI 02 12 90 ROBIO98 M&IE 123,50
Mileage tor personal vehicle use 216.00
XXI 04 02 90 ROBISOS ME&IE 65.00
Mileage for personal vehicle use 12288

APPENDIX 2
COMPARISON OF THE RECORDED TIME OF
THE FIRST ENTRY AND LAST EXIT OF
THE PROTECTED AREA BY DEFENDANT

PAY PERIOD 9

Time Less Hours

Date First Entry/Last Exit Span Lunch Claimed
449  (Mon) 739 am. 4.46 p.m 9:07 8:22 12
4/10  (Tue} 7:25 a.m 4:58 pm 9:33 848 12
411 (Wed) 7:56am - 421 pm 84K 8:03 12
412 (Thu) 7.56 am. - 421 pm. 8:25 7:40 i2
413 (Fri) 8:03 am. -~ 318 p.n 7:14 6:30 12

TOTAL 4308 39.23 60
415 (Sun) NONE
416 (Mon)  7:26 am. -~ 4:02 p.m. ¥:36 7:51 12
417 (Tue) 15 am. - 354 pm. 8:39 7:54 12
4/18  (Wed) 7:52 am. -~ 4:12 p.m. 8:20 7:35 12
419 (Thuy 743 am. - 5S4l pm. 9.58 9:13 12
4720 (Fri) 731 am. - 2:03 p.m 6:32 5:47 10

TOTAL 42:08 3R:20 68
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PAY PERIOD 10

Time Less Hours

Date First Entry/Last Exit Span Lunch  Claimed
4/22  (Sun)  NONE
423  (Mon) 7:05 am. - 426 p.m. 9:21 8:36 12
424 (Tue) 637 am. - 648 pm. 12:11 11:26 12
425  (Wed) 649 am. - 6:30 pm. 11:41 10:56 12
426 (Thu) 648 am. - 544 pm. 10:56 10:11 i2
4/27 (Fn) 6:56 am. — 12:36 pm. 5:40 - 10

TOTAL 49:49 46:49 68
429  (Sun) 302 pm, - 534 pm. 2:32 — 8
4/30  (Mom) 631 am. - 55! pm. 11:20 10:35 2
§/1  (Tue) 6:39 am. - 5:30 p.m, 10:51 10:06 12
52 (Wed) 649 am. - 550 pm. 11:01 10:16 12
53 (Thuy 643am. - 5:28 pm. 10:45 10:00 2
S (Fny) 356 am. ~ 11:34 am, 7:38 6:53 7

TOTAL 54:07 50:22 63

PAY PERIOD 11
Time Less Hours

Date First Entry/Last Exit Span Lunch Claimed
5/6  (Sun) 12227 pm. - 5:52 p.m, 323 - 8
57 (Mon) 6:03am. - 532pm. 11:29 10:44 i2
58 (Tue) 643 am. ~ 549 pm. 11:06 10:21 12
50  (Wed) 605am. - 539 pm. 11:34 10:49 12
SN0 (Thu)  &30am. - 434 pm. 10:04 9:19 12
SAt (Fri) T02am. - 1141 am. 439 ~ 8

TOTAL 54:17 5117 64
/13 (Sum) 240 pm. - T7:09 p.m, 4:29 - 10
S/14  (Mon) 646 am - 601 pm 1115 10:30 12
5715 (Tue)  6:55am - 544 pm. 10:49 10:04 12
S/6  (Wedy 7:03am - 550 pm. 10:47 10:02 12
ST (Thuy &1Sam. - 609 pm. 11:54 1109 12
S8 (B 732 am. ~- 12:55 pm §:23 — 8

TOTAL 54:37 81237 66
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Cite as 39 NRC 163 (1994) DD-94-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Wiiliam T. Russell, Director

in the Matter of Docket No. 50-289
GENERAL PUBLIC UTILITIES

NUCLEAR CORPORATION
(Three Mile Island Nuclear

Station, Unit 1) March 31, 1994

The Director of the Office of Nuclear Reactor Reguiation denies a Petition
dated July 10, 1992, filed with the Nuclear Regulatory Commussion (NRC) by
Robert Gary, on behalf of the Pennsylvama Institute for Clean Air (PICA), re-
questing that the NRC take action with respect to GPU Nuclear Corporation
(GPUN). The Petitioner alleged discrepancies in the Dauphin County Radiolog-
ical Emergency Response Plan (RERP) and that the Pennsylvania Emergency
Management Agency (PEMA) and the Dauphin County RERPs fail to provide
for the use of mulitary vehicles in the event of a radiological emergency, and
requested that the NRC order GPUN to “power down” Three Mile Island Nu-
clear Station Unit 1 (TMI-1) until a workable emergency evacuation plan is in
place. In various supplements to the Petition, the Petitioner alleged additional
deficiencies in emergency preparedness planning and drills, and requested that
the 10-mile plume exposure pathway for TMI-1 be expanded to include the City
of Harrisburg, that the NRC conduct an independent de novo investigation of
Petitioner’s concerns, that the NRC require GPUN to remit $1 mullion per year
to the Commonweaith of Pennsylvania for emergency planning around TMI-1,
or in the alternative that the NRC federalize the collection and distribution of
emergency preparedness funds, and that the NRC require that the RERP for
Dauphin County be limited to 100 pages, tabbed, waterproofed, color-coded,
and in large type for ease of use in an emergency, and include all implementing
procedures. After an evaluation of the PEMA and Dauphin County RERPs by
the Federal Emergency Management Agency, the Director concludes that Pe-
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titioner raised no substantial public health or safety concerns and that there is
reasonable assurance that adequate offsite protective measures can and will be
taken to protect the health and safety of the public in the event of a radiological
emergency at TMI-1.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206

L. INTRODUCTION

By letter dated July 10, 1992, Robert Gary. on behalf of the Pennsylvania
Institute for Clean Air (Petitioner or PICA), submitted a Petition pursuant to
section 2.206 of Title 10 of the Code of Federal Regulations (10 C FR. § 2.206)
to Ivan Selin, Chairman, U.S. Nuclear Regulatory Commmission (NRC or staff),
requesting that the NRC take action with respect to General Public Utilities
Nuclear Corporation (GPUN or Licensee). The Petitioner requested that as
soon as possible (preferably within § working davs) (1) the Federal Emergency
Management Agency (FEMA) examine certain alleged transportation-related
discrepancies n the Dauphin County Radiological Emergency Response Plan
(RERP). and (2) the NRC order GPUN to “power down" Three Mile Island
Nuclear Station Unit 1 (TMI-1) and not permit the plant to generate power until
the discrepancies are corrected and a valid, workable emergency evacuation plan
15 1n place. Dauphin County 15 one of five risk counties that lie partially or
wholly within the 10-mile plume exposure pathway emergency planning zone
(EPZ) for TMI-1.

The Petition alleged a number of deficiencies in the Dauphin County RERP.
The Petitioner raised three major areas of concern, as follows:

i, The Dauphin County emergency operations center (EOC) fails to ad-
equately maintain letters of intent for the county's transportation pro-
viders.

The Dauphin County RERP lists out-of-date names and telephone num-
bers for the bus providers and lacks after-hours telephone numbers for
those providers, and fails to account for approximately 60 of the 450
required buses,

3 The Pennsylvania Emergency Management Agency (PEMA) and the

Dauphin County RERPs fail to provide for the use of military vehicles

in the event of a radiological emergency.

rJ

1. BACKGROUND

Buecause the concerns rased by the Petiioner relate to state and local
emergency response plans, the Staft requested assistance from FEMA in a letter
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dated July 22, 1993, in accordance with 10 CFR. § 50.47(an ), as well as
the memorandum of understanding (MOU) between the NRC and FEMA, as
updated on June 17. 1993, see Federal Register at 58 Fed. Reg. 47,996 (Sept.
14, 1993) FEMA s the federal agency with primary responsibility for offsite
emergency planning for nuclear power plants. Exec. Order No. 13,657 (see 53
Fed Reg. 47,513), reprinted in 50 U S.C.A. §2251, app, at 199 {1988).

By letter dated August 5. 1992, to Mr. Gary, the Staft acknowledged receipt
of the Petition and informed the Petitioner of the NRC's request for assistance
from FEMA

Mr. Gary submitted information supplementing the Petition 0 letters to
the NRC dated December 2, 1992, January 15, 1993, February 14, 1993,
and October 7, 1993 Mr. Gary also provided supplemental information in
a telephone call to the Craff on July 10, 1992, as documented in a letter O
Mr. Gary dated October 28, 1992, The Staff forwarded this correspondence 0
FEMA to consider in evaluating the concerns raised in the Pention.

In two letters to the NRC, one undated letter recetved on July 18, 1993,
and one dated January 6. 1994, the Petitioner submitted additional information
supplementing the Petition, which did not require further assistance from FEMA
to evaluate, and which has been considered in this Decision

On February 2, 1994, Mr. Ciary made additional requests on behalt of PICA
at a public meeting with the NRC Staft.

FEMA Interim Report

By letter dated October 27, 1992, FEMA provided the NRC with an interun
report of the actions that FEMA had taken to date 1n response to the Petition. On
September 4, 1992, FEMA Region 11 Staft met with representatives of PEMA
and the Dauphin County Emergency Management Agency to discuss the issues
raised by the Petitioner. As a result of the meeting and FEMA's initinl review
of the Dauphin County plans, FEMA tound that:

I The letters of intent at the Dauphin County emergency operations center
were not current. However, in early August 1992, Dauphin County sent
out new letters of intent to the county transportation providers for theit
signatures. FEMA reviewed the content of these letters and determined
that they did not include pertinent information on the number and
capacity of transportation vehicles available. Amended letters requesting
the number and capacity of vehicles were sent to these transportation
providers, but these letters had not yet been signed and returned.

A review of the Dauphin County RERP indicated that all groups (general
and special populations) requiring transportation had been identified and
were current as of September 1992 However, there were discrepancies
hetween sections of the Dauphin County RERP that concerned the

L
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number of buses available for general population evacuation. PEMA
and Dauphin County were revising the Dauphin County RERP to include
more aceurate, up-to-date numbers concerning buses.

3. Both the State and Dauphin County RERPS contained provisions for
the deployment of the Peausylvania Army National Guard (PAARNG)
to Dauphin County, it necessary, during a radiological emergency.
However, FEMA requested further information from PEMA regarding
(a) the general type and amount of resources that are available to the
county through the PAARNG during such an emergency, and (b) the
extent to which PAARNG personnel have been tramned and exercised in
responding to radiological emergencies.

FEMA informed th: NRC that additional time would be required to (1) give
PEMA and Dauphin County adeguate time to complete the activities that were
undertaken to address the Petitioner’s concerns, and (2) aliow FEMA time to
review the plan revisions, signed letters of intent, and other materials to ensure
that the Petitioner’s concerns had been adequately addressed and alleviated.

By letter dated November 24, 1992, the NRC forwarded FEMA's initial
findings to Mr. Gary

Letter from R. Gary to T. Murley, Director, Office of Muclear Reactor
Regulation, Dated December 2, 1992

By letter dated December 2, 1992, to the NRC, the Petitioner acknowledged
receipt of FEMA's interim report and submitted the following additional ques-
fions

e [f there is a plan for use of the PAARNG to evacuate people using
military trucks, where is it?

¢  What are the names and telephone numbers of the PAARNG Command-
ing Officers or Duty Officers who would be called to activate the evac-
uation trucks”? On what page of the Dauphin County RERP can that
information be found?

e What military units are tasked with responding to an evacuation need
involving those trucks? Are there designated drivers and company
commanders? What kind of briefings have these people had? Where is
a hist of their names?

o Are there any particular military trucks that are designated for the task
of evacuating Harrisburg or any other area of Dauphin County?

e Are there joutes and staging areas for these irucks? Does deployment
of the PAARNG intend an evacuation procedure or a law-and-order-
keeping mission?

¢  What about coordination between the PAARNG and local officials?
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Letter from R. Gary to 1. Selin, Chairman, U.S, Nuclear Regulatory

Commissien, Dated January 15, 1993




R

.

In addition, the Petitioner posed several questions directed at PEMA:

Why aren’t the letters of intent for private bus companies on file
at PEMA where they are supposed to be”?
What i1s PEMA doing to supervise the counties and to ensure that
they are in comphance with standard procedures for emergency
readiness?
Why does PEMA feel that its role 1s confined to communications,
coordination, and laison”
Is PEMA in violation of its founding statute which calls for it to:
{a) backstop the counties,
(b) build two warehouses and stock them with emergency sup-
plies?
What are the names and telephone numbers of current executives
at the bus companies and are there any other deficiencies in the
county plans that PEMA doesn’t know about, and if there are such
deficiencies, what steps are being taken to screen these plans for
adequacy?
Why is Dauphin County 50 school buses short?
Why hasn’t PEMA aggressively sought more resources from the
Pennsylvama General Assembly? Why doesn't PEMA obtain
more resources from the General Assembly or the nuclear utility
licensees to make distributions to the counties that would be
commensurate with their task in the event an evacuation was
required?
Does the Dauphin County PERP meet the standards in terms of
its goal of evacuating those persons within the 10-mile EPZ?
Is a 10-mile EPZ reasonable for Three Mile Island, considering
that a highly populated area, the City of Harrisburg, is just outside
the 10-mile timit and is, therefore, excluded from PEMA’s
evacuation plans?
Are school bus drills, conducted in the muddle of workdays when
everyone involved has been put on notice ahead of time, adequate
tests of emergency preparedness? What standard does PEMA
seek to meet its emergency preparedness drills? Are the drills
purporting to test the equipment or the emergency responders?
If the drills are 1o test the responders, then they should be
unannounced and held at various times of the dav and night and,
therefare, more closely approximate an actual emergency event.
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Letter from R. Gary to L Selin, Chairman, U.S. Nuclear Regulatory
Commission, Dated February 14, 1993

By letter dated Fooruary 14, 1993, to the NRC, the Petitioner supplemented
his rejoinder of th. Licensee’s response to the Petition.  This supplement
included a letter ©Lom Stephen R. Reed, Mayor, City of Harnisburg, Pennsylvania,
to Mr Gary, dated February 8, 1993, The following concerns were presented
or reiterated in Mr. Gary's and Mayor Reed's letters:

s PEMA should request mere funding from the General Assembly, at least
$5 nullion dollars per year, not $500,000, to protect all the citizens in the
Commonwealth of Pennsylvania in the event of a radiological emergency.

o [t is appropriate to use Department of Defense (DOD) equipment to
evacuate people from the EPZ. and from the other 90% of Harrisburg
as well.

e Mavor Reed states that the City of Harrisburg “remains of the strong
view" that the Dauphin County Emergency Management Plan must in-
clude specific details for the use of military vehicles from the New
Cumberland Army Depot and Indiantown Gap and vehicles and person-
nel from Mechanicsburg Ships Parts and Control Center.

e The City of Harmsburg opposes the removal of “critical operational data™
from the Dauphin County RERP. The data referred to are the names and
phone numbers of emergency response personnel and organizations that
appear in the umplementing procedures.

*  Mayor Reed’s position 1s that the entire City of Harnisburg should be
included in the 10-mile EPZ around Three Mile Island

PEMA’s Response

By letter dated July 12, 1993, from Mr. Joseph LaFleur, Director, PEMA,
to Mr. Robert Adamaik, Chief, Natural and Technological Hazards Division,
FEMA Region T, PEMA provided its response to FEMA regarding the concerns
raised in the Petition and supplements to the Petition. PEMA has also engaged
in direct dialogue and correspondence with Mr. Gary to answer his questions
and concerns. PEMA's response is discussed below in addressing Petitioner’s
concerns,

Letter from R. Gary to L. Selin, Chairman, U.S. “ulear Regulatory
Commission, Received July 18, 1993 (Undated)

The NRC received a letter from the Petitioner (undated) on July 18, 1993,
requesting, “'at a minumum, . the NRC to take over the investigation and
complete it with dispatch” due to the length of time that had expired since
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submittal of the original Petition. The Petitioner's request for the NRC and/or
independent counsel or commussion to conduct an independent investigation of
the concerns raised in the Petinon was reiterated n letters to the NRC dated
October 7, 1993, and January 6, 1994, The Pettioner also made this request
during a February 2, 1994 meeting with NRC and FEMA staff

Letter from R. Gary to L. Selin, Dated October 7, 1993

By letter dated October 7, 1993, 1o the NRC, the Petitioner reiterated several
concerns that had been forwarded to the NRC in previous correspondence.
Specifically

o It makes sense to include the residents of Harrisburg in the 10-mile EPZ
around Three Mile Island because they would have to evacuate anyway.

¢ The use of trains and military trucks from New Cumberiand and In-
diantown Gap should be fully integrated into the county, state, and fed-
eral plans for evacuation of the population around TMI-1.

»  Emergency preparedness drills should be conducted on an unscheduled
basis.

¢ The evacuation plan based on school buses and private buses is 50 buses
short

FEMA's Final Report

FEMA issued its final report evaluating the State of Pennsylvania and
Dauphin County RERPs on December 16, 1993, in response (o the concerns
raised in the Pettion and the supplements to the Petiion. FEMA's December
16, 1993 report is discussed below in addressing the Petitioner’s concerns.

Letter from R, Gary to L Selin, Chairman, U.S. Nuclear Regulatory
Commission, Dated January 6, 1994

By letter dated January 6, 1994, to the NRC. the Petitioner commented
on FEMA's findings and requested that the comments be considered as a
suppiement to the Petiton. The Petitioner’s comments are as follows:

o  Military vehicles could be activated much faster than buses and much
more rehiably. The NRC should obtain a “certificate” from the PAARNG
stating that they could not respond in less than 6 hours. The NRC should
also confirm that there are no other military forces of any kind that could
contribute to an emergency evacuation of Harrisburg. A “certificate”
from the Secretary of Defense would be appropnate evidence to indicate
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that DOD has no forces that could respond in less than 6 hours. A
military unit that can respond in | hour should be found.

¢ NRC should determine whether PEMA has complied with Pennsylvania
law by stockpiling emergency supplies at Torrence State Hospital and
Pike Center, rather than building two warehouses. Lack of funds 1s not
an excuse for PEMA's falure to comply.

e PEMA’s conclusion that $500,000 per year 1s adequate for radiological
emergency preparedness for the entire State of Pennsylvania i1s unjusti-
fied. The NRC should determine the needs and resources for emergency
preparedness.

e The NRC should investigate PEMA assertions of the availability of
emergency supplies at Torrence State Hospital and Pike Center. The
NRC should inventory those stockpiles and prepare a “certificate” stating
that PEMA is in compliance with Pennsylvama statutory requirements
regarding emergency supplies.

e Both PICA and the Mayor of Harrisburg propose that the size of the
plume exposure pathway EPZ for Three Mile Island be 20 miles in
radius, rather than 10 miles.

o  Congress relied on witnesses who promised military standards of pre-
paredness in authorizing the civilian nuclear power program. PEMA's
use of unannounced drills only once every 6 yvears does not meet military
standards.

e Although no deficiencies were dentified during the May 19, 1993 tull-
participation exercise for Three Mile Island, it cannot be said that there
are no deficiencies in overall emergency preparedness: TMI was cited
by the NRC for a delay in staffing of their emergency response facilities
during an unauthorized intrusion event on February 7. 1993,

Meeting with Mr. Gary on February 2, 1994

At the request of the Petitioner, the NRC and FEMA held a meeting with
the Petitioner on February 2, 1994, This meeting was open to the public and
was attended by representatives from GPUN, PEMA, the Nuclear Management
and Resources Council, the Union of Concerned Scientists, and the Associated
Press. Mr. Gary discussed four concerns at the meeting and stated that he
believed that all “other matters raised by PICA are either dependent on these

main issues, or they have already been satisfactorily dealt with . . . "
The four issues were:

o Evacuation planning for the City of Harrisburg should be n place. To
this end, a contingency planning area (CPA) could be established for
Harrisburg that would allow for a layered response if the City would be
required to be evacuated,
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o L = of military vehicles to evacuate the EPZ and the balance of Har-
rishuce ¢ an option and should not be rejected without a study on its
efficacy

e The $500,000 per year budget for the state and local radiological
emergency preparedness programs is inadequate. The Petitioner behieves
$5 million to be a more appropriate amount, or an assessment of $1
million per vear for each nuclear power facility in the state

® The RERP for Dauphin County should be Limited to 100 pages, tabbed,
waterproofed. color-coded, and in large type for ease of use in an
emergency. Additionally, the RERP should include the implementing
procedures.

Petitioner requested that the NRC perfurm a de nove investigation to resolve
these issues.  Specifically, Petioner requested that the NRC should contact
the appropriate military authorities and investigate the availability and type of
military vehicles and personnel, and military response tmes. Petitioner also
suggested a survey of county executives and mayors to determine the level ot
tunding appropriate to meet their emergency preparedness needs.

I, DISCUSSION

The Commission’s regulation governing emergency plans for nuclear power
reactor applicants seeking operating heenses states in 10 CFR. § 50.47¢a) 1)
that no operating hcense for a nuclear power reactor will bhe issued unless a
finding 1s made by the NRC that there is reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological emer-
gency. In accordance with 10 CF.R. §5047(a)2), the NRC will base its find-
ing, in part, on a review of FEMA’s findings and determinations as to whether
state and local emergency plans are adequate and whether there is reasonable
assurance that they can be implemented. FEMA, in making its determinations,
evaluates the state and local plans against the criteria established in NUREG-
0654/FEMA-REP-1, Rev. 1, “Criteria tor Preparation and Evaluation of Radi-
ological Emergency Response Plans and Preparedness in Support of Nuclear
Power Plants™ (November 198( 5, in accordance with 44 C.F R. § 350.5¢a).

By memoranda to the NRC, dated June 16, 1981, and September 18, 1981,
FEMA provided its interim findings and determinations relating to the status
of state and local emergency preparedness around Three Mile Island. FEMA
concluded that state and local plans possess an adequate “capability to protect
the public in the event of a radiological emergency ™

For operating reactors, the conditions of the license are delineated in 10
CER. §5054 Concerning emergency planning and preparedness, 10 C.FR.
§ 50.54(s)(2)a1) in part, requires the following:
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If the NRC finds that the state of emergency preparedness does not provide reasonable
wssuranve that adequate protective measares can and will be taken in the event of
radiodogical emergency and f the deficiencies are not corrected within four
months of that finding, the Commission will determine whether the reactor shall be shut down
until such deficiencies are remedied or whether other enforcement action is appropriate  In
determiming whether a shutdown or other enforcement action s appropnate, the Commission
shall take into account. among other factors, whether the heensee can demonstrate to the
Commussion’s satisfaction that the deficiencies in the plan are not significant for the plant
question, or that adeguate interim compensating actions have been or will be taken promptly.
or that there are other compelling reasons for continued operation

In accordance with 10 CF.R. § 50.54(s5)(3), the NRC will base this finding,
in part, on a review of FEMA's findings and determinations as to whether state
and local emergency plans are adequate and capable of being implemented. In
accordance with 44 C.F.R. § 350.13(a), FEMA may withdraw its approval of
state or local emergency plans if it finds that the state or local plan is no longer
adequate to protect public heaith and safety by providing reasonable assurance
that appropriate protective measures can be tzken, or is no longer capable of
being unplemented. "he basis for FEMA's ‘vithdrawal of approval is the same
basis used for making its initial determingtions. re., the criteria in NUREG-
O654/FEMA-REP-1. Subsequent to its interim findings of June and September
1981, FEMA has continued to contirm, through exercise observations and plan
reviews. ity reasonable assurance finding for the offsite emergency plans and
preparedness around Three Mile [sland.

A, The July 10, 1992 Petition

Summarized below for each of the three major areas of concern raised in the
onginal Petitton 1s NRC's evaluation of those cuacerns, based upon FEMA's
final report dated December 16, 1993, and PEMA's response to FEMA in a
letter dated July 12, 1993,

I, The Dauphin County EOC failed to mantain letters of intent for the
county's transportation providers.

PEMA has begun to place more emphasis on such documentation and to
obtain letters of intent. 1n the form of statements of understanding (SOUs),
from their resource providers. PEMA provided FEMA with SOUs dated
September 1992 and October 1992 between Dauphin County and the three bus
transportation providers. FEMA finds that these SOUs meet the requirement of
demonstrating the provider's intent to respond to emergencies.

In subsequent correspondence the Petitioner questioned why these SOUs were
not on file at PEMA. In a letter to Mr. Gary, dated July 15, 1992, PEMA
answered this by stating that the SOUs are negotiated and maintained by the
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cognizant nsk county where the resources are to be used. There 1s no federal
requirement o maintain copies of agreements between local governmental
jurisdictions and private resource providers at the state level. Accordingly,
Petitioner has neither raised a substantial safety concern, nor demonstrated
that the RERP fails to provide reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency.

2. The Dauphin County RERP lists out-of-date names and telephone num-
bers for the bus providers, lacks after-hours telephone numbers for those
providers, and does not account for some buses required by the RERP.

The Dauphin County RERP has been revised as of February 1993, Contact
names and telephone numbers for bus praviders have been updated. Because
telephone numbers are not needed or intended to be shown in the Dauphin
County RERP, PEMA moved them to the standard operating procedures (SOPs)
for the applicable county staff personnel,

FEMA Region (11 staff telephoned the three bus praviders hsted for Dauphin
County and verified the names and telephone numbers of the contacts, includ-
ing the phone numbers for off-hours. The FEMA Region [I1 staff subsequently
reviewed this information in the SOPs and verified its accuracy In addition, dur-
ing the May 1993 exercise, FEMA observed the Dauphin County transportation
staft make actual telephone calls to the three bus compames The FEMA staff
ascertaned the number of buses available from these companies and notified
the municipalities that their unmet needs would be met. According to the plan,
56 buses would be needed to fill the municipalities’ unmet needs, in addition to
the 96 buses already available trom county resources. PEMA was apprised of
the county’s unmet need of 56 buses and demonstrated that 56 buses could be
supplied from state resources.

In subsequent correspondence the Petitioner questioned the removal of contact
names and phone numbers from the Dauphin County RERP and their relocation
into the SOPs; thus, according to the Petittoner, taking them out of the public
domain. The Petitioner also presented a letter from Mayor Reed of Harrisburg
supporting the position that this type of information should remain in the RERP.

The Dauphin County RERP is intended to provide a broad perspective of
its objecuves and of the organization’s concept of eperations. including a
description of the emergency response organization, facilities, responsibilities
and authorities, and interorganizational relationships, It is not intended to contain
details that are subject to change. such as names, phone numbers, step-by-step
procedures, etc. These details are maintained in procedures (SOPs) that are used
by specific respon e organization personnel to implement the plan objectives
Therefore, it 1s rcasonable and appropriate to place information such as names
and phone numbers in the applicable SOPs.
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Petitioner has not raised a substantial safety concern or demonstrated that the
RERP fails to provide reasonable assurance that adequate protective measures
can and will be taken in the event of a radiological emergency.

3. The PEMA and the Dauphin County RERPs fail 1w provide for the use
of military vehicles for evacuation in the event of a radiological emergency.

In a letter to Mr. Gary dated September 23, 1992, Stephen R. Reed, Mayor of
Harnisburg, Pennsylvania, supported the “view that miluary vehicles, of which
there are plenty in the immediate Harrisburg area, be a part of the Dauphin
County Plan” In subsequent correspondence with the NRC, the Petitioner
submits that military trucks could also be used to evacuate the balance of
Harrishurg that is outside the established 10-mile EPZ.

PEMA states in its letter dated July 12, 1993, that Pennsylvania's emergency
response plans do not rely upon military vehicles *or the initial response during
an emergency, because to do so would be more time-consuming than the process
currently outlined in emergency response pians. Rather, the PAARNG will
support counties on a contingency basis for radiological and other emergencies.
The PAARNG provides a battalion to assist each risk and support county.
Dauphin County 1s actually supported by one primary battalion with backup,
as necessary, by a second specified battalion. The units are directed to forward
assembly areas (to be determined 2 hours after notification). Each battalion
takes approximately 6 hours to assemble and be prepared to move from their
armories. The specific tasks of each battalion wiil be determined when the units
hecome avalable and the needs of the county emergency manazement agency
are solidified in light of the events as they unfold. The PAARNC is equipped
with combat, combat support, combat service support vehicles, and a‘rcraft that
do not lend themselves to the safe and orderly movement of civilians. According
to PEMA, the depots referenced by the Petitioner and Mayor Reed do not
have assigned to them Table of Organization and Equipment truck companies,
Instead, they rely primarily on commercial trucking companies and, occasionally,
US. Army Reserve truck companies using flatbed trailers. Therefore, PEMA
does not plan to utilize National Guard trucks to evacuate civilians. Moreover,
PEMA states that it has identified sufficient civilian bus assets to evacuate that
portion of the population that may not have a method of personal transportation.

The NRC has no requirements that specify the precise means and methods
to be used in carrying out prompt protective actions for the public, including
evacuation, in the event of a radiological emergency. The choice of such means
and methods is at the discretion of the cognizant state and local authorities.
Once such means and methods have been selected and proceduralized, FEMA
will review and evaluate their adequacy. FEMA's evaluation of the state and
local plans is based upon the cniteria established in NUREG-0654/FEMA-REP
I, in accordance with 44 CF.R. §3505 FEMA has evaluated the offsite
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PEMA concluded that since Pennsylvania plans rely eatirely upon civilian
vehicles for evacuation in the event of a radiological emergency, and military
vehicles are only used if the PAARNG has been activated and evacuation
assistance 15 specifically requested, it is not necessary for the Dauphin County
plan to include this type of information. FEMA agrees.

With concern to training, PEMA concluded that due to the PAARNG's
limited mussion in radiological emergency response, their full training schedule,
and turnover rate, PAARNG personnel need not receive “civilian radiological”
training beyond that provided in their Army annual training program. FEMA
agrees. This traiming satisfies NRC requirements for radiological emergency
response training of personnel who may be called upon to assist in an emergency.
See 10 CF.R. §5047(b)(15).

Accordingly, Petittoner has not raised a substantial safety concern or demon-
strated that there is a lack of reasonabie assurance that adequate protective mea-
sures can and will be taken in the event of a radiological emergency.

3. Has a mechanism been set up to coordinate the activation and use of the
PAARNG with local officials?

FEMA's review of the state plan identified two different procedures to be
tollowed when a county requests PAARNG s assistance; however, the plan fails
to clearly identify the circumstances for triggering each procedure. In addition,
the Dauphiin County plan does not reference a specific procedure to be followed
by the County when requesting PAARNG assisiance, The state plan calls for a
Department of Military Affairs (DMA) representative to be dispatched to each
of the risk counties to coordinate requests for PAARNG assistance. However,
the Dauphin County plan does not reiterate this requirement. Instead. the
County plan specifies that, after PAARNG activation, the PAARNG will send
liaison personnel to the County EOC. FEMA concluded that the Dauphin County
RERP should be revised to specify greater detatl regarding county requests for
PAARNG assistance and PAARNG response.

While FEMA continues to work with PEMA in resoiving this issue, FEMA
has concluded that the state and county plans are adequate and continue to
provide reasonablie assurance that adequate proteciive measures can and will be
taken in the event of a radiological emergency.

In view of the above, the NRC Staff concludes that the state and county
plans mak.: adequate provision for coordinating with the PAARNG, and provide
reasonable assurance that adequate protecuve measures can and will be taken in
the event of a radiological emergency.

4. Are there any maps that indicate that the PAARNG will be activated for
evacuation purposes, rather than for peace-keeping purposes?
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FEMA reports that Appendix 8 of the February 1993 Dauphin County plan
states that the PAARNG, once activated, will provide direct support to Dauphin
County by performing a variety of radiological emergency response misstons
as a supplement to the County's resources. Most of these missions, such as
trathe control, emergency transportation, emergency fuel on evacuation routes,
and emergency cleaning of roads, are evacuation-related, not peace-keeping,
missions. A spectfic PAARNG battalion is assigned to Dauphin County for
these potential missions.

5. What is PEMA doing to supervise the counties and to ensure that they
are in compliance with standard procedures for emergency readiness” Is PEMA
in violation of its founding statute (Title 35, Pennsvivania Consolidated Statutes,
8 101) which calls for PEMA to backstop the counties and build two warehouses
and stock them with emergency supplies?

PEMA's letter dated July 12, 1993, states that during an October 2, 1992
meeting attended by Mr. Gary, Senator Schumaker of the Pennsylvama General
Assembly, Commissioner Scheaffer (Chairman of the Dauphin County Board
of Commissioners), and Mr. Joseph LaFleur, (Director of PEMA), the level of
supervision by PEMA of the counties, and PEMA’s actions to provide supplies
and equipment to the counties during emergencies, were discussed with Mr.
Gary

In a letter to Mr. Gary, dated July IS, 1992, PEMA's General Counsel
stated that the legislature had not allocated funds for the construction and
stockpiling of two regional warchouses, and that such expensive facilines would
be ill-advised because PEMA has adequate stockpiles of emergency supplies
at other departmental facilities located at Torrence State Hospital and Pike
Center.  Although Petitioner requested that the NRC examine stockpiles at
Torrence State Hospital and Pike Center, Petitioner presented no evidence to
question the validity of PEMA's conclusion regarding the adequacy of those
stockpiles.  Accordingly, Petitioner's request for an NRC audit of emergency
stockpiles at Torrence State Hospital and Pike Center is denied. The NRC
requires that emergency response plans provide for maintenance of adequate
emergency equipment and supplies. See 10 CFR. § 50.47(b)(8). Based upon
FEMA's review of emergency stockpiles maintained by Dauphin County and
the Commonwealth of Pennsylvania, the NRC Staff concludes that the offsite
emergency response plans for TMI-1 are in compliance with section 50.47(b)(8),
and that offsite emergency plans and preparedness for TMI-1 provide reasonable
assurance that adequate prosective measures can and will be taken in the event
of a radiological emergency.

In regard to Petitioner’s concern as to whether PEMA is in compliance with
Pennsylvania State law, the NRC and FEMA do not make determinations of
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compliance by state and local emergency response plans with state requirements.
This is a matter Petitioner must raise with appropriate state authorities,

6. Are there deficiencies in the county plans, similar to the foilure to
maintain current information on bus company contacts, that PEMA does not
know abowt? If there might be such deficiencies, what steps are being taken to
review these plans for adequacy?

As a result of the Petitioner's inquiries, FEMA reviewed the February 1993
Dauphin County plan and dentified some omissions and discrepancies with
respect to the plan’s transportation and ambulance resource nuimbers. However,
given the nature of emergency plans as living documents that are continuously
being revised and updated, FEMA concluded that these discrepancies do not
adversely impact the adequacy of the county plan.

PEMA explained the cycle of plan reviews and updates to Mr, Gary at the
October 2, 1992 meeting. FEMA also reviews annual plan revisions to identify
areas of required and recommended plan improvements. In addition, FEMA
will thoroughly review all the plans related to TMI-1, including the Dauphin
County RERP, when they are submitted to FEMA for formal plan review and
admimstrative approval under 44 C.F R Part 350

7. I order to assist the counttes in planning for and executing evacuation
tagisties, why does PEMA not obtain more resources from the General Assembly
or nuclear licensees and make distributions of these resources to the counties?

At the October 2, 1992, meeting, the Director of PEMA explamed to Mr. Gary
that there ts insuthicient justification from the counties to ask the utility ratepayers
to assume the cost of the total $5 million annual expenditure advocated by Mr.
Gary to support county radivlogical emergency response activities.  Senator
Schumaker of the Pennsylvanmia General Assembly, also in attendance at the
meeting, stated that he would not place such a burden on the ratepayers due to
the state's economic situation.

Mr. Gary, in subsequent correspondence with the NRC, and at the February
2, 1994 meeting with representatives of the NRC and FEMA, reatfirmed
his claim that additional monies to support offsite emergency planning are
necessary, During the February 2. 1994 meeting, the Petitioner proposed that
the NRC require that GPUN remit $1 mullion per year to the Commonwealth
of Pennsylvania to be earmarked for emergency planning around TMI-1. The
Petitioner requested that in the alternative the NRC federalize the collection and
distribution of these funds.

The NRC has no requirements concerming the size and allocation of budgets
tor oftsite emergency response organizations. Since FEMA has evaluated offsite
planning and preparedness for TMI-1 and concluded that they are adequate, there
15 no basis under NRC regulations to address the funding of state and local
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radtological emergency preparedness programs. Moreover, the Petitoner bus

not presented any information to demonstrate that current funding 1s inadequate. |
Accordingly, Petitioner’s request for NRC action to require additional funding
through the Comaonwealth of Pennsylvania's statutory mechamism or a federal |
scheme 1s dented. |

8. Is a strictly delineated 10-mile emergency planning cone (EPZ) reason- |
able for Three Mile Island, considering that a lughly populated area, the capital
city of Harrisburg, is just outside the 10-mile limit? I

In PEMA's letter dated July 12, 1993, PEMA states that the 10-mile EPZ for l
TMI-1 1s based upon NRC and EPA studies in NUREG-0396, “Planning Basis |
for the Development of state and Local Government Radiological Emergency
Response Plans in Support of Light Water Nuclear Power Plants,” December
1978. When evacuation is cailed for, the Commonwealth of Pennsylvania will ;
direct the immediate evacuation of the entire 10-mule EPZ. PEMA also states |
that the emergency response organization within 10 miles of TMI-I can be
expanded beyond 10 miles if conditions warrant. FEMA s tn agreement with
PEMA’s interpretation of the requirements governing the size of the 10-mile
BPZ. |

In a letter from Stephen R. Reed, Mayor of Harrisburg, to Mr. Gary, dated
February 8, 1993, Mayor Reed agreed with Me. Gary's concern that the City of
Harnisburg should be included in evacuation plans for TMI-1. To this end the
Mayor noted that although the city is not “officially recognized™ as part of the
10-mile EPZ, the city has identfied, and would be able to mobilize, sufficient
resources to support evacuation of both Harrisburg's portion of the 10-mile EPZ
and the contiguous areas of Harnisburg to the north.

In the February 2, 1994 meeting, Mr. Gary suggested that a “contingency
planning area” could be established for the City of Harnisburg to provide
tor a preplanned layered response that would not require rulemaking for an '
expansion of the established EPZ around TMI-1. Mr. Gary did not explain how
a contingency planning area differs from expansion of the 10-mile EPZ, nor 1s
any difference apparent.

The size of the EPZ for a commercial nuclear power plant is established
by the NRC in 10 CFR. §50.33(g) and Appendix E to 10 CFR. Part 50.
The choice of the size of the EPZs (about 10 miles in radius for the plume
exposure pathway and about 50 miles in radius for the ingestion pathway), as
discussed i NUREG-0396, represents a judgment that a 10-mile EPZ provides
sufficiently detailed planning that must be performed to ensure an adequate
emergency response, In a particular emergency, protective actions might well
be restricted to a small part of the planning zones. On the other hand, the
response measures established for the 10-mile and 50-mile EPZs can and will
be expanded if the conditons of a particular accident warrant it. Although an
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EPZ 1s generally circular in shape, the actual shape is established based on
local factors such as demography, topography, access routes, and governmental
jurisdictional boundaries.

The Commission reaffirmed the reasonableness of the 10-mile EPZ in 1989,
The Commission stated:

Implicit i the concept of “adequate protective measures” 15 the fact that emergency
planning will not elinunate, in every concetvable accident, the possibility of sertous harm
to the pubhic, Emergency planning can, however, be expected 10 reduce any public harm in
the event of a serious but highly unhikely accident. Given these circumstances, it is entirely
reasonable and appropridgte for the Commussion to hold that the rule precludes adjustmerits on
safety grounds (o the size of an EPZ that is “about 10 mules m radius.” In the Commusston’s
view, the proper interpretation of the rule would cudl Tor adjustment to the exuact size of
the EPZ on the basis of such strughtforward administrative considerations as avording EPZ
boundartes that run through the middle of schools or hospitals, or that arhitranly carve out
small portions of goveramental junisdictions. The goal is merely planning simphcity and
avoidance of ambiguity as to the location of the boundaries

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-87-12,
26 NRC 383, 384-85 (1987).

The 10-mile EPZ for the TMI-1 facility has been determined to satisfy NRC
requirements. Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
1), LBP-81-59, 14 NRC 1211, I553-69 (1981), aff 'd. ALAB-697, 16 NRC 1265
(1982), aff 'd, CLI-83-22, 18 NRC 299 (1983). Moreover, the City of Harrisburg,
Pennsylvansa, filed a petition under 10 CFR. §2206 on May 30, 1984, 10
include the city in evacuation plans for TMI-1. The Director’s Decision in
response to that petition concluded that “the currently configured plume exposure
pathway EPZ 1s in conformance with emergency planning requirements and 1s
adequate to provide a basis for emergency response efforts including evacuation
in the event of an emergency at the TMI-1 facility,” and denied the request to
include the City of Harrisburg in the 10-mile EPZ. Metropolitan Edison Co.
{Three Mile Island Nuclear Station, Unit {), DD-84-18, 20 NRC 243 (1984).
Petitioner has presented no information to justify disturbing these decisions.

9. What standard does PEMA seek to meet in its emergency preparedness
drills?  Are the drdls purporting to test the equipment or the emergency
responders? If the drills are to test the responders, then they should be
unannounced and held ar various times of the day and night and, therefore,
maore closely approximate an actual event.

FEMA-REP-14, “Radiological Emergency Preparedness Exercise Manual,
and FEMA-REP-15, "Radiological Emergency Preparedness Exercise Evalua-
ton Methodology,” outhine the standards that should be met by state and local
emergency response argamzations, including PEMA| during full-scale emer-
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gency preparedness exercises. Those standards apply to personnel and equip-
ment.

During an October 2, 1992 meeting, PEMA explained to Mr. Gary that,
due to funding hmitations, the staie relies heavily on volunteers to staff the
county and municipal EOCs, and schedules the biennial REP exercises in the
late afternoon to accommodate these volunteers. Although the volunteers would
be willing to respond to an actual emergency at any tune, they cannot atford
to leave their regularly scheduled work activities for an exercise. In its July
12, 1993 letter to FEMA Region 11, PEMA states that military standards, as
suggested by the Petitioner, cannot be applied to a civilian system that relies
to any significant degree on volunteers. FEMA agrees with the reasonableness
of PEMA s position and notes that under FEMA-REP-14, all offsite response
organizations are required to demonstrate their emergency response capabilities
in an unannounced mode and in an off-hours mode once every 6 years through
an unanpounced and off-hours exercise or drll.  TMI-1 last conducted an
unannounced, off-hours exercise with state and local participation on June 26,
1991,

Petitioner has presented no evidence to contradict FEMA's conclusion that
the scheduled biennial REP exercise and the unannounced drill or exercise every
6 years are adequate and provide reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency. The
NRC Staff concludes that the Petitioner has presented no evidence that the
standard of 10 C.F.R. §50.47(b)(14) is not being met. Accordingly, Petitioner
has not demonstrated any substantial safety concern.

10, PICA requests an inquiry to DOD about the use of military vehicles.
Is it possible? What would be the response time” How many people could be
moved?” What other services could be provided?

The DOD is a participating agency in the Federal Radiological Emergency
Response Plan (FRERP). The FRERP was developed by FEMA and eleven
other federal agencies, including DOD, pursuant to Execative Order 12241,
for use i responding to peacetime radiological emergencies. The FRERP
outlines the federal government's concept of operations and responsibilities
for providing assistance to state and local governments with jurisdiction in an
emergency. Under the FRERP, DOD will provide assistance in accordance
with DOD policies subject to essential operational requirements. DOD may
provide assistance in the form of manpower, logistics, and telecommunications,
including airhift services. However, DOD is not intended to be a first responder
and, therefore, would not be called upon for such immediate protective measures
as evacuation of the 10-mile EPZ. Further information on the FRERP 15 provided
at 50 Fed. Reg. 46,559 (Nov, 8, 1985) Petitioner has presented no evidence
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addition to the FEMA review, before reaching a decision regurding the adequacy
of offsite emergency planning and preparedness for TMI-1, and the NRC has
considered the additional information submitted by Petitioner

IS Petitioner requested that the NRC require that the RERP for Dauphin
County be limited to 100 pages, tabbed, waterproofed, color-coded, and in
large type for ease of use in an emergency. Additionally, Petitioner requested
that the RERFP should physically include all implementing procedures and that
implementing procedures should be publicly available.

There are no NRC requirements concerning the size, organization, typeface,
tabbing, or impermeability of offsite emergency response plans. Nor are there
any requirements concerning physical organization of implementing procedures
tor offsite emergency response plans

The RERP is a publicly available document providing a broad overview of
the emergency response organization’s concept of operations. The implementing
procedures provide detailed instructions to emergency response persannel who
need not and do not use the publicly available RERP. Accordingly, there 1s
no reason ta require offsite emergency response organizations to maintain the
RERP and implementing procedures together physically.  Additnonally, NRC
regulations require that the Licensee submit the emergency response plans of
cognizant state and local entities, See 10 CFR. §350.33(g). There is no NRC
requirement to submit implementing procedures for offsite emergency plans ur
to make them publicly available. Accordingly, Petitioner's requests are denied

FEMA’s Findings and Conclusions

Recognizing that (1) RERPs are dynamic, living documents that are always
heing changed and updated through the annual review process to reflect changes
in the EPZ. emergency management pohicies, and organizational relationships,
and (2) PEMA s actively engaged in the development and refinement of
RERPs for all of its sites in compliance with established FEMA/NRC planning
standards, FEMA reports that the offsite emergency planning issues raised by
Mr. Gary are being satisfactonly addressed. FEMA concluded in its report,
dated December 16, 1993, that “the offsite radiological emergency response
plans and prepare iness for TMI-1 are adequate to provide reasonable assurance
that appropriate measutes can be taken offsite to protect the public health and
safety.” FEMA based its conclusion on the following factors:

1. PEMA’s continuing efforts in the development, revision, and refinement
of the RERPs for TMI-1,

FEMA'S review of the concerns identified in the 10 CFR. §2.206 Pe-
tition, related correspondence, and PEMA's response to those concerns,
and

=
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3 the results of the May 19, 1993, TMI-| exercise tn which FEMA did not
identify any deficiencies but did wdentify some areas recommended for
improvement, areas requiring corrective action, and planning issues that
were unrelated to the congerns raised by the Petition. The Common
wealth of Pennsylvania received a copy of the FEMA draft report for
the May 19, 1993, exercise and responded to the inadequacies identified
in the report. FEMA Region [IT staft will monitor the state and local
governments' correction of all exercise inadequacies.

Petitioner has presented no evidence to prevent the NRC from concluding, as did
FEMA, that the oftsite emergency response plans and preparedness for TMI- |
provide reasonable assurance that adequate protective measures can and will be
taken in the event of a radiological emergency.

IV, CONCLUSION

The institution of proceedings pursuant to [0 C.F.R. §2.202 is appropriate
only if substantial health and safety issues have been raised. See Consolidated
Edison Co. of New York (Indian Point Units |, 2, and 3), CLI-75-8, 2 NRC
173, 175 (1975), and Washington Public Power Supply System (WPPSS Nuclear
Project No. 2), DD-84-7, 19 NRC 899, 924 (1984) This is the standard that
has been applied to the concerns raised by the Petitioner to determine whether
the action requested by the Petitioner, or other enforcement action, is warranted.

FEMA, as the federal agency primarily responsible for oversight of offsite
emergency planning for nuclear power plants, has evaluated the concerns raised
by the Petitioner and concluded, for the reasons discussed above, that the
emergency response plans for the Commonwealth of Pennsylvania and Dauphin
County continue to be adequate and that there is reasonable assurance that
adequate protective measures can and will be taken offsite in the event of a
radiological emergency at TMI-1.

Based upon the above, the NRC Staft concludes that Petitioner has not raised
any substantial health or safety concern. After review of FEMA's findings
and conclusions and the material submitted by the Petitioner, the NRC Staff
also concludes that there is reasonable assurance that adequate offsite protective
measures can and will be taken to protect the health and safety of the public in the
event of a radiological emergency at TMI-1. Accordingly, based on the above,
Petitioner’s requests for an independent de novo investigation of Petitioner’s
concerns, for a shutdown of TMI-1, for the inclusion of the City of Hamisburg
in the 10-mile EPZ or its addition to the 10-mile EPZ as a contingency planning
area, for NRC action to require $5 mullion annual expenditure for radiological
emergency preparedness in the Commonwealth of Pennsylvania or to determine
the needs and resources of the Commonwealth regarding emergency planning,
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for NRC to impose specifications upon the physical charactenistics and length
of the Dauphin County RERP, and for wclusion of implementing procedures in
the publicly available RERP are denied.

A copy of this Deciston will be tiled with the Secretary tor the Commission
to review as provided in 10 CFR. §2206(c). The Decision will become the
final action of the Commission 25 days after 1ssuance unless the Commission,
on its own motion, mstitutes review of the Decision i that time.

FOR THE NUCLEAR
REGULATORY COMMISSION

William T. Russell, Director |
Office of Nuclear Reactor :
Regulation %

|

Dated at Rockville, Maryland,
this 3ist day of March 1994,
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