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Cite as 39 NRC 91 (1994) CLi-94-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
Forrest J. Remick
E. Gall de Planque

in the Matter of Docket No. 50-312-DCOM
(Decommissioning Plan)

SACRAMENTO MUNICIPAL UTILITY
DISTRICT

(Rancho Seco N0 clear Generating
Station) March 1,1994

The Commission denies Sacramento Municipal Utility District's petition
for review and motion for dir:cted certification of LBP-93-23, 38 NRC 200
(1993), in which the Atomic Safety and Licensing Board, inter alia, admitted a
contention filed by Environmental and Resources Conservation Organization, j

RULES OF PRACTICE: INTERLOCUTORY REVIEW I

I
Although interlocutory review is disfavored and generally is not allowed as

of right under our rules of practice (see 10 C.F.R. @ 2.730(f)), the criteria in
section 2.786(g) reflect the limited circumstances in which interlocutory review
may be appropriate in a proceeding.

RULEF OF PRACTICE: INTERLOCUTORY REVIEW

Tiv mere expansion of issues rarely, if ever, has been found to affect the
basic structure of a proceeding in a pervasive or unusual manner so as to warrant
interlocutory review pursuant to section 2.786(g)(2).

|
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MEMORANDUM AND ORDER

The Commission has before it a petition for review and motion for directed
certification filed by Sacramento Municipal Utility District (SMUD) pursuant to
10 C.F.R. 5 2.786(g). SMUD seeks review in the form of directed certification
of certain issues arising out of an interlocutory order (l.BP-93-23,38 NRC 200),
dated November 30,1993, in which the presiding Atomic Safety and Licensing
Board, inter alia, admitted a contention filed by Environmental and Resources
Conservation Organization (ECO) concerning the adequacy of SMUD's plan for
funding the decommissioning of the Rancho Seco Nuclear Generating Station.
SMUD argues that the Licensing Board's acceptance of certain bases for the
contention affects the basic structure of the proceeding in a pervasive and unusual
manner so as to warrant interlocutory review. For the reasons stated in this
Order, we deny SMUD's petition and motion.

i

BACKGROUND

This proceeding involves ECO's challenge to the Nuclear Regulatory Com-
mission (NRC) Staff's proposed order approving of a decommissioning plan
for, and authorizing decommissioning of, Rancho Seco. In CLI-93-3, the Com- i

mission granted intervention to ECO (as a matter of discretion) and permitted
ECO to amend its funding plan contention. 37 NRC 135,149, reconsideration 1

denied CLI-93-12,37 NRC 355 (1993).
ECO filed an amended funding plan contention which was supported by 14

bases. In LBP-93-23, the Licensing Board accepted six of the fourteen bases
as a foundation for admitting the contention. LBP.93-23, 38 NRC at 210-19.
SMUD objects to the acceptance of all but one of the bases.

SMUD does not object to acceptance of Basis 13 concerning the rate of ,

growth of the decommissioning fund through interest earnings. SMUD objects |
to the acceptance of Bases 1, 5. and i1 which reiate to financial assurance I

Ibecause, according to SMUD, ECO failed to demonstrate the materiality of the
issues raised and, thus, these bases do not meet the criteria for admissibility of
contentions in 10 C.F.R. @ 2.714(b)(2)(iii). In this respect, SMUD argues that
ECO did not reference the parts of the funding plan with which it disagreed and
did not address relevant matters in the funding plan that, according to SMUD,
weigh against admission of these bases. Licensee's Petition for Review of
Second Prehearing Conference Order and Motion for Directed Certification at
4-6 (December 15,1993) (hereinafter SMUD Petition).

SMUD also objects to the acceptance of Bases 2 and 14. SMUD argues that
these matters are beyond the scope of this proceeding because they relate to the
cost of SMUD's planned Independent Spent Fuel Storage Installation (ISFSI). In
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|

support of its position SMUD argues that funding of spent fuel storage costs ist

I not required to be addressed in a licensee's decommissioning plan, but is instead
subject to a separate planning requirement in 10 C.F.R. 5 50.54(bb). SMUD
Petition at 6. SMUD maintains that licensing of the ISFSI was a separately ,

noticed proceeding in which ECO did not choose to petition for intervention. '

ANAIXSIS ;

SMUD filed its petition and motion pursuant to 10 C.F.R. s 2.786(g).'
Although interlocutory review is disfavowd and generally is not allowed as
of right under our rules of practice (see 10 C.F.R. Q 2.730(f)), the criteria in
section 2.786(g) reflect the limited circumstances in which interlocutory review ;

may be appropriate in a proceeding. These criteria are a codification of the i

case-law standard that the Atomic Safety and Licensing Appeal Board developed |
under our former appellate structure. The Appeal Board applied these criteria |
in deciding as a matter of discretion whether to review interlocutory orders in !
response either to a presiding officer's referral of a ruling or certified question*

or to a party's motion for " directed certification." See Safety Light Corp. !

(Bloomsburg Site Decontamination), Cl.I-92-9,35 NRC 156,158 (1992). Under i

Iour present appellate system, we have entertained petitions for review of an
otherwise interlocutory order -- akin to a motion for directed certification -
if the petitioner can satisfy one of the criteria under section 2.786(g). See
Oncology Services Corp., CLI-93-13,37 NRC 419,420-2I (1993).

SMUD argues that it meets the standard for review in section 2.786(g)(2)
because the Board's rulings affect the basic structure of the proceeding in a
pervasive and unusual manner, by subjecting SMUD to a broad inquiry into
matters without any direct relationship to its decommissioning plan. SMUD
maintains that the Board's rulings also estabbsh a precedent affecting other
decornmissioning funding proposals and certifications as well as the NRC's
own regulation establishing certification amounts, because such certifications
and plans are not intended to include spent fuel storage costs. SMUD also
believes that because the hearing was granted as a matter of discretion, the
Commission should grant review as a matter of fairness to SMUD and provide
instructions to keep the proceeding within appropriate bounds. SMUD Petition
at 8-9. The Staff makes essentially the same arguments as SMUD. ECO did not
file a reply.

SMUD has failed to demonstrate that review at this time is necessary. The
mere expansion of issues rarely, if ever, has been found to affect the basic
structure of a proceeding in a pervasive or unusual mant.er so as to warrant

I The Licenung noarfs order was n,w uinget to gpcal under 10 C 0 R I 2 714aM
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interlocutory review, Safety Light Corp., 35 NRC at 159 (citations omitted).
Although SMUD argues that the Liccasing Board failed to apply the proper
criteria for admissibility of contentions and incorrectly interpreted Commission
regulations, these reasons have not been adequate in practice to demonstrate that
the structure of a proceeding has been affected in a pervasive or unusual way,
where the ultimate result is that the Licensing Board simply admits or rejects
particular issues for consideration. In discussing the standards for granting

; interlocutory teview, the Appeal Board stated:

The basic structure of an ongoing adjudication is not changed simply because the mimission
of a contention results from a licensing board ruhng that is important or novel, or may conflict
with case law, policy, or Comnussion regulations. Similarly, the mere fact that additional
issues must be lingated does not alter the basic structure of the proceeding in a pervasive or
unusual way so as to jusufy interic.cutory review of a licensing board decision.

Lrms Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-
861,25 NRC 129,135 (1987) (citations omitted).

Although we are declining review at this time, we make no judgment
on the soundness of the Licensing Board's determinations on the particular
issues. Our decision here today is largely influenced by our reluctance to take
interlocutory review except in extraordinary situations. The Licensee argues that
this case requires special attention because intervention was granted as a matter
of discretion. However, this fact alone does not provide adequate support for
departing from past practice and taking the unusual step of granting interlocutory
review at this time. Neither SMUD nor the Staff has adequately explained why
these matters cannot await final appellate review.

CONCLUSION
|

For the reasons stated herein, SMUD's petition and motion are denied.
It is so ORDERED. I

1

; For the Commission

JOHN C. IIOYLE
Assistant Secretary of the

Commission
i

Dated at Rockville, Maryland,
this ist day of March 1994.
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Cite as 39 NRC 95 (1994) CLi-94-3

UNITED STATES OF AMERICA 4

INUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers 1

Forrest J. Remick l

E. Gail de Planque

|
In the Matter of Docket No. 50-29 |

|

YANKEE ATOMIC ELECTRIC
COMPANY

(Yankee Nuclear Power Station) March 18,1994

The Commission denies the request of Petitioner, Environmentalists, Inc.,
for an adjudicatory hearing regarding decommissioning plans for the Yankee
Nuclear Power Station. The Commission finds that the Petitioner has failed
to identify any action taken by the NRC that requires the offer of a hearing.
The Commission notes that even if Petitioner had identified such an action, it
has failed to allege an interest to justify intervention in such a proceeding; and
that, furthermore, Petitioner has not demonstrated that a discretionary hearing
is warranted.

RULES OF PRACTICE: INJUNCTIVE RELIEF

The Commission will decline a grant of a petitioner's request to halt decom-
missioning activities where a petitioner has failed to address, much less satisfy,
the four traditional criteria for injunctive relief: (1) irreparable injury, (2) prob-
ability of success on the merits, (3) lack of injury to others, and (4) the public
interest. Any request for emergency relief should address those criteria.

95
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ATOMIC ENERGY ACT (AEA): IIEARING RIGl(T

The only "right" to an opportunity for a hearing under section 189 of the
Atomic Energy Act exists for those actions that are identified in section 189.

RULES OF PRACTICE: DECOMMISSIONING (NOTICE)

NRC regulations explicitly provide only for notice to be given to the public
regarding Commission approval of a proposed decommissioning plan.10 C.F.R.
6 50.82(e).

OPERATING LICENSE: CIIANGES TO FACILITY

RULES OF PRACTICE: DECOMMISSIONING

Under NRC regulations, a licensee may make changes to its facility without
prior Commission approval if those changes do not involve an unreviewed safety
question or do not violate the terms of the license.10 C F.R. 5 50.59(a)(1).

RULES OF PRACTICE: INSTITUTION OF PROCEEDING
(REQUEST UNDER 10 C.F.R. s 2.206)

OPERATING LICENSE: CilANGES TO FACILITY

A member of the public may challenge an action taken under 10 C.F.R.
s $0.59 (changes to a facility) only by means of a petition under 10 C.F.R.
Q 2.206.

MATERIALS TRANSPORTATION: GENERAL LICENSE

Under 10 C.F.R. $ 71.12, an NRC licensee is given a general license to ship
or transport material that is subject to NRC license in an NRC-approved package
without approval by the Commission.

NUCLEAR REGULATORY COMMISSION (OR NRC):
JURISDICTION

Concerns regarding acceptance by a low-level waste facihty regulated by an
Agreement State Program of materials removed from a nuclear power plant must
be directed to the state in which the facility resides, not the NRC.

96
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SIATERIALS LICENSE UNDER PART 70: WASTE DISPOSAL

A low-level waste facility can accept special nuclear material (SNM) for
disposal only under an NRC license that it holds, not under a state license under
which the facility has arr pted reactor materials and components removed from
a nuclear power plant site.

RULES OF PRACTICE: INTERVENTION PETITIONS

Assuming there exists an NRC proceeding on the issues of concern to a
petitioner, that petitioner must satisfy the minimum requirements of 10 C.F.R.
s 2.714 which governs intervention in NRC proceedings.

RULES OF PRACTICE: INTERVENTION PETITIONS

in order to satisfy the criteria for grant of a petition for intervention, a
petitioner must allege a concrete and particularized injury that is fairly traceable
to the challenged action and is likely to be redressed by a favorable decision.
10 C.F.R. s 2.714(a)(2).

RULES OF PRACTICE: STANDING (ORG ANIZATIONAL)

In order to meet the test for organizational standing, an organization must
allege: (1) that the action will cause an " injury in fact" to either (a) the
organization's interests or (b) the interests of its members; and (2) that the
injury is within the " zone of interests" protected by either the AEA, the Energy
Reorganization Act (ERA), or the National Ensironmental Policy Act (NEPA).

RULES OF PRACTICE: STANDING TO INTERVENE (INJURV
IN FACT)

A petitioner's identification of four organizational members whose interests
have allegedly been injured or might be injured by actions taken in relation to ;

the decommissioning process does not satisfy the " injury in fact" prong of the
1

organitational standing test where those members live near the proposed site
for the disposal of reactor materials and components and not near the site of the
nuclear power plant from which the materials are to be removed.

I
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RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

Where a petitioner's organizational address is farther than 50 miles from a
nuclear power plant site, it is outside even the radius within which the NRC
normally presumes standing for those actions that may have significant offsite
consequences at plants that are operating at full power.

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

A hearing petition or supplementary petition that does not allege any concrete
or particularized injury that would occur as a result of the transportation of
reactor materials or components to a low-level waste facility, fails to demonstrate
any " injury in fact."

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

A hearing petition or supplementary petition that alleges only that petitioner's
members live "close" to transportation routes that will be used for shipments
of reactor materials and components to a low-level waste facility and does not
identify those routes or explain how "close" to those routes the petitioner's
members actually live, fails to demonstrate " injury in fact."

NUCLEAR REGULATORY CO.\l.\llSSION (OR NRC): DISCRETION
TO INSTITUTE PROCEEDING

Under section 161(c) of the AEA, the Commission has the inherent discretion
to institute a proceeding esen where none is required by law.

'

NUCLEAR REGULATORY CO.\l.\llSSION (OR NRC): DISCRETION
TO INSTITUTE PROCEEDING

The institution of a proceeding where one is not required is appropriate only
where substantial health and safety issues have been identified.

|

|
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MEMORANDUhl AND ORDER

I. INTRODUCTION

On November 15,1993. Environmentalists, Inc. (" Petitioner"), filed a petition
seeking an adjudicatory hearing regarding the " plans to decommissior and
dismantle" the Yankee Nuclear Power Station (" Yankee NPS"), including plans
to ship radioactive components of the plant to the Barnwell waste disposal
facility located in Barnwell, South Carolina t Yankee Atomic Energy Company
("YAEC"), the Licensee, and the NRC Staff responded to the petition in filings
dated November 23 and November 30,1993, respectively. YAEC and the Staff
both oppose the petition on the ground that there is no proceeding in existence
in which an adjudicatory hearing may be held and that, in any event, Petitioner's
filings are insufficient to obtain intervention even if a hearing were to be held.
The Staff argues, in addition, that there are no grounds for the Commission to
grant a discretionary hearing. After due consideration, we deny the petition for
the reasons stated below.

II, IIACKGROUND

The Commission's regulations governing the decommissioning process re-
quire the establishment of an adequate decommissioning funding mxhanism,
10 C.F.R. } 50.75, and establish requirements for the termination of a license,
10 C.F.R. s 50.82. These regulations require, inter alia, that the licensee sub-
mit, within 2 years of the permanent cessation of operations, an application for
termination of a license together with (or preceded by) a proposed decommis-
sioning plan,10 C.F.R. s 50.82(a), and that the Commission provide notice of
the plan prior to approving it and issuing an order authorizing the decommis-
sioning,10 C.F.R. s 50.82(e).

The regulations do not specify what decommissioning activities the licensee
may undertake prior to submission of its decommissioning plan. However, the
Commission issued new guidance on this subject in January 1993. Under this ;

guidance, the licensee may undertake preliminary decommissioning activities i

that do not (1) foreclose future release of the site for unrestricted use, (2) sig-
nificantly increase decommissioning costs, (3) cause a sigmficant environmental
impact that has not been previously reviewed, or (4) violate the terms of either |

l
i

I on December 16.199L Pehuoner hied a supplement to the petitmn containmg, inter uha, the nanws and
addrew of four members of its organi/atmn hving in south Carohna
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the existing license or 10 C.F.R. 6 50.59.2 In addition, the licensee may use its
decommissioning funds for these activities. See Memorandum from Samuel J.
Chilk to William C. Parler and James M. Taylor, January 14,1993'

By letter dated February 27, 1992, YAEC informed the NRC that it had
ceased operations at Yankee NPS permanently. On August 5,1992, the
NRC Staff issued a " possession-only" amendment to the Yankee NPS license,
removing YAEC's right to operate the facility. See 57 Fed. Reg. 37,579 (Aug.
19, 1992). Pursuant to the Commission's guidance described above, YAEC

! initiated the Component Removal Program ("CRP") under which it planned to
remove the four steam generators, the pre.ssuriter, and some reactor internals for
shipment to the Barnwell low-level waste facility.' Shipments of this material
began on November 17,196, and are continuing.

III. DISCUSSION 5

A. There is No Action Pending Concerning Yankee NPS That Gives
Rise to Any IIcaring Rights Under Section 189 of the Atomic Energy
Act

Section 189a(1) of the Atomic Energy Act ("AEA") provides, in pertinent
part:

2 This guid.mce substanually nuhhed our preuotn pouuon on ihn juue. Sec. c .g , long /dand bxhrme Co
(Shoreham Nuclear Power Stanon. Umt iL ClIWM. 32 NRC 201,207 n 3 t19% Sw ramento Afanwepd l'rerv
Ibtrh r(Rancho Seco Nudear Generaung StauonL CLIA2-2,35 NRC 41,61 a 7 (199h Un&r 10 C F R ( 50.59.
a hcensee may nuke cl.anges to its facihty as Ascribed m the I' mal Safety Analym Report ("I SAR") without
pnur Comnussion approval if the change does not mvolve (I) a change in the fac hty's technical specaheations or
(2) an unreviewed safety quesuon.

3 Subsequendy. the Commnuon determined that. in the conteu of a decomnusuomng plan review, any
decomnuwomng actmties that can be undertaken pursuans to the abose entena are m4 subject to further renew
or approval by the NRC Staff See Memorandum to Wdham C Parler and Janri M Tayhir from Samuel 1 Chilk.
June 30.199L Hoth this memorandum and the nrmorandum of January 14. 1991, are aviulable in the NRC's
Pubhc Ikeunent Room.

In mieuon, the Comnumon has ksued a Draft Pohey Statenrnt requesung comnwnts on the queshon of when
heensees should be allowed to uw the money in their &tommimomng funds before approsul of a &commisuomng
plan. Sec 59 fed Reg 5216 tieb A 1994). The comment penod espres Arn! 19.1994

4 By letter of July 15.1991the NRC Staff inforned YAEC that the Staff had conclu&d that YAEC had suitable
procedures in place. or in preparanon, to ensure comphance wnh the Comnuwon's guidance and that the Suff
had no objechon to the CRP attmues.

8 We have dechned to grant ittauoner's request that we halt YAl C's implenentauon of the CRP and other
decommmioning actniues. First. the Peuunner did not addren. much less natnfy the trastmnal cntena for
injunchve rehef (1) arreparable injury. (2) probabsty of succen on the nrnts. (h lack of injury to others.
and (4) the pubhc interest Any request for emergency rehef should address those cruena, See roofic Gus und
Dritne Co (Thablo Canyon Nuclear Power Plars. Uints I and 2). CLI ft6-12, 24 NRC l. 4 5 (1986) Cf 10
CI R 6 23811 nisung factors to be aalrened when requesung a stay of a L.icensmg Huard deciuon pen 4ng
appealt Second we hme reuewed the Peuunner's ple.shngs and find that they prewnt no pubhc health and
safety reason to stay Y AI C's decommmianing actmues

in adhuon, whde the Staff's !keember 22d tihng macates that YAl C appears in have substanually completed
the CRP. that sane fihng aho inacates that Y AEC imends to remove adhuonal matenal that wdl then be shipped
to the Harnwell facihry for anposal dunng another CRP Thus the case before us does not appear to be " mod *
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in any proceeding under this Act, for the granong. suspending, revoking, or amending of
any license or construction permit, or application to transfer corarol, . the Conimission
shall grant a hearing upon the request of any person whose interest may be affected by the
proceeding, and shall admit any such person as a pany to such proceeding.

42 U.S.C. g 2239(a)(1). The Supreme Court has noted that "[this) hearing
requirement was tailored to the scope of proceedings authorized under the
licensing Subchapter." Florida Power & Light v. Lorion. 470 U.S. 729, 739
(1985). In other words, the only "right" to an opportunity for a hearing under
section 189 exists for those actions that are identified in section 189. In this
case, the Petitioner has not identified any action or proposed action taken to
this date in connection with the decommissioning and dismantling of Yankeei

NPS that constitutes an action identified in section 189a of the AEA for which
an opportunity for a hearing is required. Nor do NRC regulations provide an
opportunity for a hearing regarding the decommissioning actions that are the
subject of the petition.6

Petitioner's concerns focus on three distinct types of decommissioning activ-
ities that are currently under way at Yankee NPS: (1) dismantlement activities
that the licensee may undertake without the need for any NRC approval because
they fall within the criteria of the Commission's guidance, supra; (2) trans-
portation activities associated with transporting radioactive components from
the Yankee NPS to the place of burial; and (3) activities associated with the l

burial of this material at the Barnwell low-level waste facility.
The dismantling and decommissioning activities currently being conducted by

YAEC - the Component Removal Program - are being undertaken pursuant
to 10 C.F.R. 6 50.59, which allows a licensee to make changes to its facility'

without prior NRC approval if those changes do not involve an unreviewed
safety question or do not violate the terms of the license.7 Under 10 C.F.R. 1

$ 71.12, an NRC licensee is given a general license to ship or transport material
,

subject to NRC license in an NRC-approved package without approval by the j

i

|

*ln fact, nur regulations explicitly provide only for notice to be given to the puhhc regarding a proposed I
decommiummng plan

|
If the decomnussiomng plan demomtraies that the deconmunioning will be perfarned in accordance
with the regulations m this chapter and will not he trunucal to the common defense and secunty or to the
health and safety of the pubhe. and after notice to mterested permns, the Commission will approve the
plan subject to much conihtions and hmitauona as it deems appropriate and neceuary and luue an onjer
authonting the decommimomng.

10 C F R. 4 50 82(e) Dy a letter dared December 20.190, after this peuuon was submitted, YAEC rded its
decommawioning plan which is presently under review by the staff. The Staff wdl inue a Federal Regnier
Notice that will advie nrmbers of the pubhc where they can review the plan and how they can nubmit comnents
on the plan. In addinon. the Starf will hold a pubhe meetmg near the Yankee facdity in order to receive public
comments nn the propmed decomnuuiomng plan the Staff will then inue an order that will either approve or
disapprove adopuon and implementation of the preposed plan.
I A member of the pubhc may challenge un action taken under 10 C F R 5 50 59 only by means of a petition

under 10 C F R A 2206
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Commission. See, e.g., State of New Jersey. CLI-93 25. 36 NRC 289, 293-94
(1993)." All that is then required is that the licensee transport the materials in
compliance with applicable DOT regulations. Finally, the Barnwell low-level
waste facility is licensed to accept low-level waste from the Yankee NPS CRP
by the State of South C.trolina, not the NRC. Therefore, concerns regarding
acceptance of the CRP materials by the Barnwell facility must be directed to ,

the State of South Carolina, not the NRC?
In summary, the activities that are the subject of the petition are not activities

that invoke NRC actions that implicate the hearing rights afforded by section j

189a.m

''On October 28. 1091 the NRC Staff issued Certineate of Comphance No 9236 to YAEC. approving the
package in whhh YAEC proposed to ship the CRP maruial to the harnwell facihty We do not read the peuuon
as alleging that there is a defect in the shippmg package and asking for a heanng regarding that defect, E g. State
of New lenty, CLI-9b25. M NRC at 294
9 We are informed that the matenals shipped to Hanwell did not include any Special Nucles Matenal("SNM")

The Barnwell facthey can accept SNM for disposal only under a sepsate NRC bcense that is alw holds. not under
the South Carchna heense under which it has accepted the CRP matenals fmm Yankee NPS.
'"Even if there were to be a proceeding on the issues of concern to the Pennoner. it is cles that the peution fails
to satisfy the nunimum requirements of 10 CF R. I 2 714 which governs intervemion in NRC procreengs. Dat
regulanon requires that a pehuon for leave to mtersene

shall set forth with paruculanty the interest of the peuunner in the procecang. how that mierest may be
affected by the results of the proceeding. _ and the specific aspect or aspects of the subject matter
of the proceedmg as to which petiuoner wishes to intervene

10 CF R 12114aN2) As we recemly noted in applying this standard. ''lal peunoner must allege a concrete and
paruculanzed mjury that is fairly traceable to the challenged actmn and is bkely to be redressed by a favorable
decnion." Clevelat Electric Illuminaring Co (Perry Nuclear Power Plam. Umt ik CLL9L21. M NRC 87. 92
(1993)(cinng cases). The peuuon here idenuhes a number of "nghts" that it alleges would be endangered by
" releases of radioachve waste materials into the atmosphere, water ur environst 1" However, the Peuuoner d d not
allege that YAEC's acuens or NRC's lack of objecuo t to those actions would have the effect of causing a release
of radmactne waste matenals. Such an allegation would be necessary to estabbsh the Pennoner's interest in anv
proceedmg challenging YAI C's actmns

Nor does the pention racet the test for organuauonal stanang An organizauon nmi allege (!) that the accon
will cause an "mjury in tact" to enher (a) the orgamzauon's it.terests or (b) the interests of its rnembers and
that (2) that mjury is withm the "mne of emerests" protected by either the AEA. the Energy Reorganizanon Act
(" ERA'). or the Natwnal Environmental Pohey Act ("NI PA"). See e g. Florida Power and Liger Co. (Turkey
Point Nuclear Generating stauan. Umts 3 and 4). ALAD-952. 33 NRC 521. 528 30 (1991) la this case the
Peutioner has klennfied (m its supplement) four members whose mtetesta have allegedly been injured ur nught be -
meured However thow members hve near the Barnwell facihty, not near the Yankee NPS facthty As we noted
above the NRC does not regulate the dnposal of lowdevel waste at Barnwell,instead that activity is regulated by
the State of South Carotna as an Agreemtat State. In ad&uon. the Peuuoner's organizational adaess is further
than 50 nules from th? Yankee NPS site and thus puiside even the radus wit!.in which we nornuilly presume
stanang for those accons that may have sigmricant offsite consequences at plants that are operaung at full power

The Pentioner also challenges the transportanon of the CRP matenals to Barnwell howeser, neither the pennon
nor the supplement alleges any concrete or particulanzed injury that would necur as a result of the transpor: anon
Furtherrnore. while the supplenrm alleges that Peuriancr3 members hve "clow" to transportanon routes that will
be used for the ILrnwell shipments. the supplement dur.s not hienufy those routes or explain how "ckwe" to
those ruutes the Peutioner's members actually hve. In sum, the Peutioner has f.uled to identify any orgamzatemal
interest within the wne of mterests protected by either the AEA the ERA. or NI.PA
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11 A Discretionary llearing Is Not Warranted

Under section 161(c) of the AEA, the Commission has the inherent discretion
to institute a proceeding even where none is required by law. See 42 U.S.C.
6.2201(c). And our jurisprudence has long provided for discretionary interven-
tion in any proceeding before the Commission. Portland General Electric Co.
(Pebble Springs Nuclear Plant). CLI-76-27,4 NRC 610,61417 (1976). How-
ever, we have also held that the institution of a proceeding where one is not
required is appropriate only where substantial health and safety issues have been
identified. Cf. Consolidated Edison Co. of New York (Indian Point, Units 1,2,
and 3), CLI-75-8, 2 NRC 173,176 (1975) (establishing criteria for instituting
hearings in response to petitions under 10 C.F.R. 5 2.206). The Petitioner has
not raised such issues here. While the petition raises broad questions about
health and safety matters inherent in the decommissioning process, the peti-
tion makes no allegations that the activities actually being conducted pose any
unusual unexamined issues significant enough to warrant the grant of a discre-
tionary hearing. In addition, the Petitioner has not even attempted to address
the standards governing discretionary intervention. See Pebble Springs, CLI-
76-27,4 NRC at 614-17. Therefore, we find that a discretionary hearing is not
warranted in this case."

IV. CONCLUSION

in summary, the Petitioner has failed to identify any action taken by the
Commission that requires the offer of a hearing and our review reveals that
no such action has been taken. Even if such an action had been identified.
the Petitioner has failed to allege an interest to justify intervention in such a
proceeding. Finally, the Petitioner has failed to demonstrate that a discretionary
hearing is warranted in this case. Therefore, the Petitioner's request for an
adjudicatory hearing is denied.

U We have d#rected the hohhng of a dncrenonary heanng in another caw inwiving the general topic of
decomnumomng However. that caw inwived Commiwon approval of a propowd decommimuning plan
Moreover, the NRC Staff nsued a Nouce of opportunity for a lleanng when considenng the plan, the only
petmon hied in response to that Norace riused a sigmficant quesuun about the ntanthng of the permns who actually
hved near the Rancho Seco facihty; and the petioon prewmed at least one hugable contennon Accordingly, we
duccted that the petitioner in that case be gramed dncrenonary imervention sacramento Mamnfwl Unhn Dutnct
(Rancho Seco Nuclear Generaung station). C1.l-9M. 37 NRC 135.141 (1991). C1.1-93-12. 37 NRC 355. 358
fl991)
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It is so ORDERED.
i.

j (br the Commission'2
)
i

| JOllN C. HOYLE
Assistant Secretary of the,

j Commission
!

i
.i . Dated at Rockville, Maryland,

this 18th day of March 1994.
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i 12 Comminioner Remkk was not present for the afhrmation of thn Order. if he hai been prewnt he would have
! approved it
!
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chair
Dr. James H. Carpenter

Thomas D. Murphy

in the Matter of Docket Nos. 50-424-OLA-3
50-425-OLA-3

(ASLBP No. 93-671-01-OLA-3)
(Re: License Amendment;

Transfer to Southern Nuclear)

GEORGIA POWER COMPANY, et al.
(Vogtle Electric Generating Plant,

Units 1 and 2) March 3,1994

RULES OF PRACTICE: DISCOVERY OF STAFF; INVESTIGATION
COMPLETED

Factual information contained in a completed investigation report will be
segregated and released if there is no specific allegation of how the release would
hurt a future enfoteement action or deter future predecisional communications
within the Staff of the Commission.

The Board reviewed the Rules of Practice,10 C.F.R. @ 2.790(a)(5) and (a)(7)
as well as the " Statement of Policy; Investigations, inspections, and Adjudicatory
Proceedings," 49 Fed. Reg. 36,032-34 (1984). It concluded that both documents
required the release both of factual information and of the Staff's opinions in
the Office of Investigation Report. The Board was heavily influenced by: (1)
the failure to allege any specific adverse implications for an enforcement action;
and (2) the Staff's decision to release the Office of Investigation Report, thus
narrowing the effect of an immediate release of requested information. The
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lloard reasoned that since the report would be released anyway, there would be
little adverse impact on the Staff from releasing it now.

RUI ES OF PRACTICE: DISCOVERY OF STAFF DOCUNIENTS;
10 C.F.R. 5 2.790(a)5 AND (a)(7)

Discovery of Staff documents may be appropriate when there is no specific
allegation of an adverse impact either on a future enforcement action or on
intra-Staff discussions.

RULES OF PRACTICE: DISCOVERY OF STAFF DOCUNIENTS;
STATENIENT OF POI ICY

The " Statement of Policy: Investigations, Inspections and Adjudicatory
Procedure" requires the release of Staff documents after an investigation is
complete and during the period of Staff evaluation of that investigation. Contrary
language found in the Statement is by way of preliminary explanation and is not
as significant as the operative language, which excludes any exemption from
releasing Staff documents during a time that investigation results are being
evaluated.

RULES OF PRACTICE: DISCOVERY OF STAFF DOCUN1ENTS;
PROTECTIVE ORDER

When the Staff of the Commission requests that documents be treated as
privileged, the floard may exercise its authority as presiding officer and may
release documents. However, it should limit its ruling to what is necessary
to fairly adjudicate the pendmg case, and it may require release pursuant to a
protective order in order to satisfy a Staff request to avoid publicity during a
continuing process of evaluating the results of an investigation.

.

MEMORANDUM AND ORDER
(Discovery Related to Office of Investigation Report)

llefore us is the "NRC Staff Motion to Defer Certain Prehearing Activities
Until the Staff lias Formulated a Position," January 24,1994 (Staff Motion).
The principal question is whether we should order the Staff of the Nuclear
Regulatory Commission (Staff)- before it has decided whether to take possible
enforcement action - to produce for discovery all or part of a report of the
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Office of Investigation concerning the Mosbaugh allegations that are the kernel
of this case. -

The Staff of the Nuclear Regulatory Commission claims that the document
sought is a privileged predecisional document. Tr.172; Staff Motion at 1; see
10 C.F.R. 6 2.790(a)(5) (Exemption 5 to the Freedom of Information Act). It
does not claim that the document is exempt pursuant to 10 C.F.R. Q 2.790(a)(7)
(Exemption 7 to the FOIA), which protects information compiled for law
enforcement purposes.

On January 3,1994, the Office of Nuclear Reactor Regulation issued Board
Notification No. 94-01, stating that the investigation of the Mosbaugh Allega-
tions had been completed. The Staff stated that on December 17,1993, the
NRC Office of Investigation (01) issued its report on 01 Case No. 2-90-020R.
In addition, the Staff withheld the report from public release, citing consistency
with the Commission's Statement of Policy on Investigations.

Staff argues:

The Staff is still reviewing Office of Insestigations (01) Report. Case No 2 90-020R.
The Staff requests that the proceeding be delayed and that no funher Staff documents be >

; produced so that the Staff. with the advice of the Commission. may determme whether to
1 institute enforcement proceedings without the premature disclosure of the 01 report or other

aspects of the matter. Public disclosure of the Of Report and its supportmg documentation,
at this time. and any disclosure of contemporary internal Staff predecisional siews could ;

adversely affect the Commission's deltberatn-e process m determming whether to instuute
an enfurrement artwn. .. The Commission's rules do not directly apply to the stay
requested by the Staff here.1 [ Emphasis added ]

I

The claim of a predecisional privilege in this case is affected by the Staff's i

representation to us that the OI Report (Case No. 2-90-020R) has been produced !
by the Office of Investigations after extensive investigative work. Based on our |
knowledge of similar reports, we are confident that this Office of Investigation
report is carefully prepared and is extensive in its documentation. It is a report
that the Staff has already decided is destined to be released. Tr.169.

Tile LAW 2

Under the NRC's Rules of Practice, if a document is relevant and not covered

by an exemption under 10 C.F.R. 6 2.790 and is not otherwise privileged, it must
be produced. Further, even if the document is covered by an exemption,it must
be produced if necessary to a proper decision in the proceeding. 10 C.F.R.

I Staff Motym at 12
2 We have borrowed language for this seetmn from ~ Georgia Power Comp.my's linef Concerning NRC staff
Reicaw of Certam invesugatory Matenal." rebruary 4. i994 (GP HneO. at 2-5.

107

l

l
J

E- -T -- --7 1r .- -
- . . - - +w. , _ -. _ _ _ _ __ m_ -__.______



. . .. .- - . . . - - - - .- .. - - .-

@ 2,744(d). Thus, the applicability of an exemption must be weighed against
a litigant's need, and is equivalent to traditional privilege in civil proceedings.
Consumers Power Co. (Palisades Nuclear Power Facility), ALJ-801,12 NRC
117, i19-20 (1980).

In our Rules, there is a deliberative process exemption, which protects from
disclosure intragency memoranda "which would not be available by law to a
party other than an agency in litigation with the Commission." See Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAlb773,19 NRC
1333, 1341 (1984). The U.S. Supreme Court has observed the purposes of the
exemption:

The point, plainly made in the Senate Report, is that the " frank discussion of legal or policy
matters" in writing might be inhibited if the discussion were made public, and that the

'

" decision" and "pohcies formulated" would be the poorer as a result. S. Rep No 813, p. 9.
See also IIR Rep No.1497, p.10, EPA v Atml, [41u U.S. 73, 87,93 S. Ct. 827 (1973)}
As lower courts hase pointed out, "there are enough incentives as it is for playing it safe,

and listmg with the wind." Ackerly v. l.ey.137 US App DC 133,138,420 F2d 1336,1341
(1969) and as we have said in an analogous context, "[h]uman experience teaches that those
who expect public disseminatien of their remarks may well temper candor with a concern
for appearances . . to the dernment of the decisi<m nwkmx process."

United States v. Nixon, 418 US 683, 705, 41 1.. Ed. 2d 1039, 94 S. Ct. 3090
(1974) (emphasis added).

The deliberative process privilege is not absolute:

The [dchberative processi privilege may be invoked in NRC proceedings. It is a qualified
privilege, howeser, which can be osercome by an appropriate showing of need. A balancing
test must be apphed to determine whether a htigant's demonstrated need for the documents
outuei hs the assened interest m confidentiality. In this respect, the government agency bearsF

the burden of demonstrating that the pnvilege is properly invoked. but the party seeking the i

withheld information has the burden of showing that there is an overriding need for its |
release.

Shoreham, supra, ALAB-773,19 NRC at 1341 (citations omitted).
It is settled law that factual material "must be segregated and released unless

' inextricably intertwined' with privileged communications, or the disclosure of
such factual material would weal the agency's decisionmaking process." /d. at
1342 (citations omitted).

In determining the need of a htigant seeking the pioduction of documents covered by
the [dchberative processi pnvilege, an objecuve balancing test is employed, weighing the
importance of the documet.ts to the party seeking their production and the availabihty ,

elsewhere of the information contamed in the documents against the gosernmnt interest !

in secrecy,

i
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12mg Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP 82-
82,16 NRC 1144, i164 65 (1982), citing United States v. Leggett a Matt. Inc.,
542 F.2d 655,658-59 (6th Cir.1976), cert, denied, 430 U.S. 945 (1977).

The Staff seems to think that the " Statement of Policy; Investigations,
Inspections, and Adjudicatory Proceedings," 49 Fed. Reg. 36,032-34 (1984),
provides some support for its position. Howeser the relevant portion of that
document states, at p. 36,033:

When Maff or 01 believes that it has a duty in a particular case to provide an adjudicatory
board with information concerning an inspection or investigation, or when a Nurd requests
such informatton, staff or Ot should proside the information to the Nutd and parties unless u
believes that unrestricted discInsure would prejudsce an rmgoing unspecthm or tv,resnxatwn.
nr reveal confidential sources) IEmphasis added |

CONCLUSIONS
i

The 01 Report is central to the resolution of this case because it reflects the
most exhaustive investigation that has been conducted and is highly hkely to
help to bring the light of truth into our deliberations. This report, and the factual
information contained in it, is important to this Board. It is likewise essential
that each of the parties sees this document, use it in discovery activities, and '

ascertain its relevance to their cases.
There is no privilege covering factual information contained in this document )

and not inextricably intertwined with privileged communications. This principle '

is settled law. We expected that the Staff would voluntarily release this factual,
unprivileged information. If this had been a Freedom of Information Act case,
rather than a discovery case, the Staff would have been operating under statutory
deadlines to release this factual information. Its delay in not releasing this
information seems to have delayed the litigation of this case unnecessarily.4

We also would not follow the Staff's suggestion that we apply the intraagency
communication exemption to the opinions found in the Office of Investigation
Report. Tr.172. The opinions of the people who wrote the 01 Report already
are destined to see the light of day. Releasing them now to the parties, under
protective order, would have no additional detrimental impact on discussion
in the agency. Senior officials such as direct the Office of Investigation are

}The cited teu appears near the honom of the statement of Pohey, following a paragraph that beg. ins "Unni
enmpletion of the rulemaking {that the Commmion duccted the Staff ta commentel the following will control
the pmcedure to be followed . ' The quoted language ditiers somewhat from the following earher language
- which uppears to be in the nature of a preamble and not to be operauve language - in the Statement of Pohey:

However. the need to protect informanon developed in insesugatiom or inspecunns umally ends ome
clie omentgarwn or tmpecnon u wmpleted und ewtuated for pontble enforcement a non |r.mphah
added |

4 Georgu Power uho expected the Staff to decide to release the factual informahon GP nnel at 5
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!

performing a public function and understand, from the outset, that their work
will be carefully scrutinized by their superiors and the public. Scrutiny of
their work is highly unlikely to embarrass anyone or to interfere with agency
deliberative processes.

What the Staff is really asserting here seems to us to be a privilege not
covered by the FOIA or by the Statement of Policy. Staff does not claim that
disclosure "would prejudice an ongoing inspection or investigation, or reveal
confidential sources." There is no ongoing investigation.

Staff is asking for a delay in publicity to permit it to make its decision
before this matter reaches the press, the public, or the Congress Tr.171. The
Staff, in short, is asking to be able to deliberate privately about this important
enforcement matter.

Since the Staff seeks this privilege and it is consistent with a fair trial of this.

'

case, we need not deny its claim. In this instance, we are able to offer some
: protection from public influence by requiring the production of the 01 Report
| subject to a protective order. That order will require the parties to hold the
1 information in confiJence and will shelter the Staff (and the Commission) from

the public pressures it seeks to avoid. It is our opinion that each of the parties
is trustworthy and that the protective order is highly likely to be observed.

We have weighed the factors set forth in our Niemorandum and Order (htotion
to Compel Production of Documents by the Staff), August 31, 1993! At this
point, the Staff is requesting about I month in which to determine whether or
not to take an enforcement action. After that, there is an indeterminate period of
time within which the Commission may act on this same question. The reason
for the delay at this time stems from the extended time consumed in a complex
investigation that has been ongoing for almost 4 years. On the other side of the
ledger, there is a need for a prompt determination of this proceeding. Intervenor i

is prepared to conduct depositions during the first week of April. The Report |
of the Office of Investigation could be relevant to those depositions.

After balancing these factors, we have determined that the harm to h1r. Allen
L hiosbaugh and to Georgia Power from delaying the release of the requested j

i

information is tangible. On the other hand, the harm to the Staff has never been I
explicitly stated so that we can understand it and can consider it to be tangible.
In consequence, we have decided that, on balance, the requested information
should be released. The factual information in the OI Report should be released
promptly, not subject to protective order. The release of the allegedly privileged4

'
opinion portions of the 01 Report shall be required by April 4,1994,* thus giving

8 5taff Response at 2.
6)anws kl. Taylor. l..secuine Di.ector for operatiom or the NRC. in his athd. nit or I chruary 4,19H. attached
to "NRC nrict on Relene of of Report ReqirstcJ in tjeemmg ik,ard onier or i cbruary 1.1994* (at D.

(Cumtmaem
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i

the Staff an opportunity for internal deliberations before production (subject to
protective order) 3 hall occur.

ORDER I

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 2d day of March 1993, ORDERED that:

1. The Staff of the Nuclear Regulatory Commission (Staff) shall promptly
7release to Georgia Power and Allen L. Mosdaugh all of the easy to separate

factual information that is contained in the Office of Investigation *s Report in
Case No. 2 90-020R and that is not inextricably intertwined with privileged
material.

2. On April 4,1994, the Staff shall release the remainder of the Office of
Investigation's Report, subject to protective order.

3. The Staff shall promptly serve a proposed form of protective order on
the parties and the Board. The parties shall sign the protective order, either as
drafted by the Staff or as amended by this Board. The release provided for in

2 shall not occur until the signed protective orders have been served.

THE ATOMIC SAFETY AND
LICENSING BOARD

James H. Carpenter (by PBB)
ADMINISTRATIVE JUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE

Peter B. Bloch, Chair
ADMINISTRATIVE JUDGE

Bethesda, Maryland

ewinuned that the staf f would make m recomnendauons to the Commmion by the end of March 1994. Our
Order accommodales this estimate if the Staff schedule n delayed,it may show cause why the esumate he been
exceeded and a further enten wn should be grunted.
7 Since the whole report will w releecA. the Staff should review it and relcec portions that they can reasonably
determine to be factual, wnhout catenme ediung and redacting
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Before Administrative Judges:

James P. Gleason, Presiding Officer
Thomas D. Murphy, Special Assistant

in the Matter of Docket No. 40-08681-MLA-2

(ASLBP No. 94-688-01-MLA 2)
(Source Materials License

No. SUA 1358)

UMETCO MINERALS CORPORATION March 4,1994

MEMORANDUM AND ORDER
(Request for IIcaring)

This Order deals with the January 13, 1994 request of Envirocare of Utah,
Inc. (Envirocare), for an informst hearing on a license amendment approved by
the Nuclear Regulatory Commission Staff on August 2,1993. He amendment,
to a source materials license possessed by the Uh1ETCO hiinerals Corporation
(UhtETCO), authorizes that organization to receive byproduct materials from
other licensed in sifu operations and dispose of them at its White hiesa htill near
Lllanding, Utah. Uh1ETCO and the Staff oppose Envirocare's hearing request
on timeliness and standing grounds.'

I
UMETCO Response to Request for Hearmg. January 24. 1994. NRC Starr Respone to Request for lleang.

Irbruary 14.1994 in ad huon to opposition bawd on an alleged f.ulure to nwet umchneu requ rernents, the Staff
aim argues that alleganons by Envmmur of economic m9y a, e result of the beenw anwndtrent are beyond the
mne r,f interests protected by the A."ic Energy Act

i12

- _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _



.- . . - _ . . .- .-. .. -

TIMELINESS

Under the Commission's informal hearing rules, where no notice of op-
portunity for hearing has been published in the Federal Register, 10 C.F.R.
p 2.1205(c)(2) provides that requests for hearing must be filed the earlier of:

1

(i) Tlurty 00) days after the requestor receives actual notice of a pending appheation or
an agency action granting an application, or

Oi) One hundred and eighty (180) days after agency acuan granung an application

The following subsection,10 C.F.R 5 2.1205(d)(4), requires the request for
hearing to describe in detail:

(4) The circumstanus establishing that the request for a hearing is tunely in accordance
,

with paragraph (c) of this section.

The objective of timely filings for hearing requests is to facilitate the resolution
of concerns on pending license applications in a timely manner.2

The posture of the hearing petition in this proceeding evidences a time lapse
of over 5 months occurring between the NRC license amendment approval
and the filing of the hearing petition request. In these circumstances, any
Envirocare explanation for the timing of the filing of its hearing request must be
evaluated. Here, however. Envirocare has not submitted an explanation; rather,
the Petitioner merely maintains that its filing is timely. Envirocare's position is
untenable.

Envirocare's petition states that "in late 1993," it became aware that NRC's
Field Office, in the late summer or early fall, approved the Uh1ETCO license
amendment. The petition included, as exhibits, a copy of an Envirocare
letter dated December 16, 1993, and a December 27, 1993 NRC response
from the Director of NRC's Field Office. The pertinent part of Envirocare's
December 16th letter requested "information on action apparently taken by
NRC's Regional Office in Denver, Colorado, to authorire Uh1ETCO hiinerals
Corporation to dispose of byproduct material generated at its White hiesa hiill
near Blanding, Utah." The NRC Staff Director noted in his December 27th
reply that, based on discussions with a hir, Semnani (who is subsequently
identified in the pleadings as Envirocare President), a copy of an October 1,1993
UN1ETCO license amendment was being forwarded in response to Envirocare's
request. This exchange discloses nothing relative to the license amendment
of August 2,1993 - the only matter at issue here. h1 ore relevant to the

2 1hc Comnusuon vice the fihng of hearing requests in the contest of "the carbest pmitsle resutuuon or ufety
issues * See Propowd Rule on Inform,d Hearing Ikedures for Matenals L.icensing Adjudicanons,55 led Reg
50.858 Oan. 29,1993)
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question, of when Envirocare first had knowledge of the August 2,1993 license ;

amendment, are the exhibits filed with UMETCO's opposition to Envirocare's
hearing request. These exhibits, each with a notarized certification by the
custodian of the records maintained by the Utah Division of Radiation Control,
reveal that among the subjects discussed in meetings between Utah officials and
Envirocare representatives, including Mr. Semnani, was information concerning
NRC license amendments prior to the date of the discussions. The exhibits
appears to indicate that Envirocare had actual knowledge of the August 2
amendment at least some time prior to November 10, 1993 -- the date of the
initial meeting with the State of Utah's representatives. This is some 64 days
prior to the filing of Envirocare's hearing request.'

importantly Envirocare's response does not rebut these exhibits or in any way
challenge the exhibits referencing such knowledge. Rather, Envirocare supports
the timeliness of its hearing request by referring to a January 12, 1994 letter i

to UMETCO from the Director of NRC's Field Office.' This communication
indicates that a 30-day period from the date of the Staff's letter was available
for the October 1,1993 license amendment but that the 180-day regulatory
time period for filing hearing requests was running out on the August 1993
amendment. The UMETCO reply (which attached the January 12th NRC letter
as an exhibit), as well as the Staff's response, make evident the unfounded basis
for Envirocare's position. See UMETCO Reply February 1,1994, at 4 and Staff
Response, February 14,1994, at l4 n.14. The 30-day time period referred to in
the NRC Director's (llall) January 12,1994 letter was addressed to the October
i license amendment. As Envirocare's hearing request concerns the August
1993 license amendment, the subsequent amendment is not at issue in this
proceeding. In connection with the 180-day time period mentioned in the NRC
Director's letter, there is no indication in the letter that the Director was aware
of Envirocare's prior actual notice of the August 2,1993 license amendment.
If the Director had such knowledge, his statement regarding the 180-day filing
period would have been merely erroneous but it would not authorize Envirocare
to ignore the plain dictates of 10 C.F.R.12.1205(c)(2). It is evident that the
requestor has failed to meet the timeliness requirements of section 2.1205(c)(2)
and, as a consequence, its request for a hearing is denied.

STANDING

Inasmuch as the timeliness requirement is fatal to Envirocare's petition,
it is unnecessary to determine the validity of Petitioner's contention that the

3 See Memoranda. Smclair to Envirocare ble (Nosember 16, 24. and tkccmber 6. IWIL l'M1."lCo Response to
Requot for informal Heanngs. January 24. IW4
* Although I'nvirocarei Repmse, dated January 2M.190. indicated the letter was attached as Exhibit A. it was
not included in the PetaionerN plcathng
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unfair application of NRC's regulatory requirements is a basis for standing
in this proceeding. The charge is that NRC Staff permitted UMETCO to
conform its operawns to less stringent environmental standards than Envirocare,
thus providing a significant economic advantage to a competitor. From this
foundation, Envirocare argues that it has a "real stake" in the outcome of this
proceeding and is within the " zone of interests" protected by section 189(a) of

'

the Atomic Energy Act.5
In order to satisfy judicial standing in the Agency's adjudicative processes, a

petitioner must demonstrate that its interests are protected by the statute under
which intervention is sought? It has been held in a number of NRC cases that
economic considerations are not included in the zone of interests encompassed
by the Atomic Energy Act, although these cases are generally tied to rate-paying
in the electric utility industry.7 Economic interests have been recognized under
the National Environmental Policy Act (NEPA) in instances where the harm is
environmentally related? Although no claim of environmental damage is made
by Envirocare, economic competitive disadvantages as a foundation for standing,
grounded on NRC's noncompliance with regulatory standards, has not to this
Presiding Officer's knowledge been tested in NRC litigation? In any event,
that issue cinnot be evaluated here due to the Petitioner's failure in meeting
regulatory timing prerequisites.

In accordance with 10 C.F.R. s 2.714a (1993), Envirocare may seek appeal
on the question of whether its request for a hearing should have been wholly
denied.

An appeal to the Commission may be sought by filing a petition for review,
pursuant to 10 C.F.R. s 2.714a (1993), within 10 days after service of this Order.

IT IS SO ORDERED.

James P. Gleason, Presiding
Officer

ADMINISTR ATIVE JUDGE

llethesda, Maryland
March 4,1994

8 <r 1.nvimcare Request for an Informal lleanng at 75,

'Scr ruhlm Smur Co of New flampshire (Seabroolt Stahon. Umt i) CLI-91 14. 34 NRC 261. 266 (1991)
I Str Staff's Responw to lleanng Request at 9.
"Ser Sacramenso Mumrtput utslirv Dntnrs iRam.ho Seco Nuclear Generarmg Statioso. C1.142-2. Li NRC 47. $6

(1992).
'It is noted that the entnkluction to Appenda A in 10 C 1: R Part 4n calls for a conu&runon of the econonue
costs involved in hcenung &cnions affectmg the dnpoutam of t.ulmgs and wastes
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IJNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION I

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Chairman
Dr. Jerry R. Kline

G. Paul Bollwerk,111
Thomas D. Murphy

in the Matter of Docket No. 40-8027-EA

(ASLBP No. 94-684-01-EA)
(Source Material License

No. SUB-1010)

SEQUOYAH FUELS CORPORATION
(Gore, Oklahoma Site Decontamination

and Decommissioning Funding) March 22,1994

,

in this proceeding concerning a Staff enforcement order issued in accordance
with 10 C.F.P. 5 2.202, the Licensing Board concludes that an intervenor wishing
to participate in the proceeding to support the Staff's enforcement order has
presented two litigable contentions.

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY AND
llASIS)

NRC regulations require that an admissible contention consist of(1) a specific
statement of the issue to be raised or converted; (2) a brief explanation of the
bases for the contention; (3) a concise statement of the alleged facts or expert
opinion supporting the contention on which the petitioner intends to rely in
proving the contention at any hearing; and (4) su0icient information to show
that a genuine dispute exists on a material issue of law or fact. See 10 C.F.R.

116



5 2.714(b)(2). A failure to comply with any of these requirements is grot.wis
for dismissing the contention.

RULES OF PRACTICE: CONTENTIONS (OPPORTUNITY TO FILE
RESPONSE TO OllJECTIONS TO AD.\llSSION)

A contention's proponent must be afforded an opportunity to be heard in
response to objections to the contention. Sec Houston Lighting and Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-565,10 NRC 521,
525 (1979).

RULES OF PRACTICE: CONTENTIONS (PLEADING
INIPERFECTIONS)

The ehvious intent of the procedural requirements on contentions is to ensure
the identification of bona fide litigative issues. A concern has been expressed in
agency adjudicatory directives about not utilizing pleading " niceties" to exclude
parties w ho have a clear, albeit imperfectly stated, interest, Sec Houston Lighting
and Power Co. (South Texas Project, Units I and 2), ALAB-549,9 NRC M4,
649 (1979). This suggests that an intervenor's identification of a legitimate issue
should not be negated because of its use of somewhat imperfect phraseology.

MEMORANDUM AND ORDER
(Supplemental Petition to Intenene)

Native Americans for a Clean Environment (NACE), on February 8,1994,
filed a supplemental petition to intervene in this proceeding in which it proposed
two contentions for litigation. The proceeding involves a challenge to an NRC
Staff Order directing the Sequoyah Fuels Corporation (SFC) and its parent
corporation, General Atomics (GA), to provide decommissioning funding for
SEC's licensed facilities near Gore, Oklahoma. By prior order, the Board found
that NACE had standing to intervene as a party in the case, contingent on the
admission of at least one qualified contention.'

NRC regulations require that an admissible contention consist of(1) a specific
statement of the issue to be raised or controverted; (2) a brief explanation of
the bases for the contention; (3) a concise statement of the alleged facts or
expert opinion supporting the contention on which the petitioner intends to rely

'See t nP-94-5. 39 NRC 54 0994L A part of thai ortler deahng with N ace's uanthng to intervene has been
referred to the Commnuori foi review
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in proving the contention at any hearing; and (4) sufficient information to show
that a genuine dispute exists on a material issue of law or fact. See 10 C.F.R.
6 2.714(b)(2). A failure to comply with any of these requirements is grounds
for dismissing the contention.

NACE has submitted the following two contentions:
,

l. The NRC has enforcement authority over General Atornies

2. Guaranteed decomrnissioning financing by JA is required by NRC regulations. and
2is necessary to provide adequate protection to public health and safety

The other parties to the proceeding - SFC, GA, and the Staff - raise no
objections to NACE's first contention but oppose the second.)

SFC, GA, and the Staff raise essentially identical challenges to the second
contention in asserting that the bases proposed fail to support NACE's claim:
The bases for the contention by the Petitioner are alleged SFC deliciencies in
meeting regulatory requirements, but the contention is directed against GA, not
SFC. In this view, by merely detailing SFC's alleged inadequacies, NACE has,

not provided facts to support a claim or establish the existence of a dispute with
d GA on a material issue of law or fact.

CONTENTIONS

NACE offers a number of bases in support of its first contention regarding
NRC's alleged enforcement authority over GA. Dese include a showing that
the agency's regulatory authority extends to nonlicensees; that oversight and
other management responsibilities concerning SFC were exercised by GA; and
that GA allegedly consented to guarantee decommissioning funding in exchange
for resuming suspended SFC operations. According to NACE, as a result of
GA's close working relationship with the licensee, NRC was entitled to claim

,

jurisdiction and authority over GA. In addition, in support of its allegations,
NACE references certain documents including a 1988 Safety Evaluation Report,
SFC's license, and a pre vious Staff enforcement order. Based on all these items,
it is evident that NACFs first contention meets the procedural requirements of
the agency's regulations and, accordingly, is admitted for litigation.

In contrast, becat se the foundations for NACE's second contention have not
been set forth with as much clarity, it is not so apparent that they establish a
genuine dispute warranting further consideration in this proceeding. NACE has,

2(NACE| Supplemental lYuunn to intervene. I ebruary 8.1994 iheremaner NACE Supplemental Petition |
3 tsf Cil Answer to |NACE's| Supplemental Peuuan to Imer ene. February 18.1994 [hereinaher sic Answerl.
|GA's! Answer to (NACE's] Supplemental INunon to Intervene. February 18. 1994, NRC Staff's Response to
(NACE'al Supplemental I enuon to intervene. Icbruary 2L 1994
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however, filed a motion for leave to reply to the responses from the parties
opposing admission of this contention and an accompanying reply in which it
attempts to provide some further explanation about the bases for the contention.4

Agency precedent suggests that a contention's proponent must be afforded the
opportunity to be heard in response to objections to the contention.3 While we are
disturbed by an otherwise experienced counsel's lack of clarity in formulating
this contention initially, this authority makes it clear that proposed contentions
must be dealt with fairly. This, in conjunction with the lack of any substantive
opprition to NACE'S reply arguments,' convinces us that consideration of
NAf - reply is warranted. Accordingly, we grant NACE's motion for leave to
file o

The basis for Petitioner's second contention is that SFC has failed to meet
NRC's regulatory requirements in 10 C.F.R. s@ 40.36 and 40.42(c)(2)(iii)(D)
that call for the submission of a decommissioning financing plan. NACE recites
that GA has denied that SFC has any responsibility to comply with the first of
these regulations and that GA alleges that SFC has complied with the second.
See NACE Supplemental Petition at 11. Pointing to a number of purported
deficiencies in the proposed costs and revenue estimates in SFC's preliminary,

plan for decommissioning (id at Il-15) and GA's denial of the inadequacy of
these revenues ([GA's] Answer and Request for Hearing November 2,1993, at
8 [ hereinafter GA Request for Hearingl), NACE contends that GA must be held
to guarantee and supplement such funding shortages. See NACE Reply at 2.

Inasmuch as GA denies any obligation for providing financial decommis-
sioning assurance (GA Request for Hearing at 7), it canns N reativically ar-
gued that NACE has failed to establish the foundation for a genuine dispute
on a material issue. Because the Petitioner's first admitted contention sets forth
NACE's proposition that the NRC has enforcement authority over GA, the fact
that NACE omits repeating this support for its second contention should not be
considered fatal to its admission. Moreover, from a reading of the allegations
made by the Petitioner concerning both contentions, it is clear, although not
emphatically stated, that NACE is arguing that GA must be responsible for the
decommissioning funding requirements because the license holder SFC does not
meet them.

,

I

|

'See [NACE's! htouen for leave to Reply to ISIC'sl. |GA'sl. and NRC Staff's Responses to NACE's
i

Supplemental Ituuon to Intervene, htarch 2,1994. [ NACL?s| Reply to (siCN|. |GA'sl and NRC Staff 3
|

Responses to NACL"5 Supplemental peuuon to Intervene, Ntarch 2.1994 [ hereinafter NACE Reply |
S
See Hourron hghtrag und (Wer Co (Allens Creek Nucicar Generaung Stauon. Urut 1) AIA10565,10 NRC

521. 523 (1979)
,

l

*Sec Response of [siCl to |N ACIN| Mouon for lease to f ile Reply to ISFCil. [GA%|. and NRC Staff's |

Response to NAClis Supplenwntal peuuun in Intervene. March 4.1994. Respimse of (gal to (NACL?s] hlacon
for tsase to Reply lo |51 C'sl. [G AN|. and NRC Sotffi Responses to N ACE's Supplenrntal peuuon to latersene.

i

klarch 7.1994 I~ur its part. the Staff did me ble an olyecuon 1

!
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The obvious intent of the procedural requirements on contentions is to
ensure the identification of bona fide litigative issues. A concern has been
expressed in Commission adjudicatory directives about not utilizing pleading
" niceties" to exclude parties w ho have a clear, albeit imperfectly stated, interest.7
This suggests that NACE's identification of a legitimate issue should not be
negated because of its use of somew hat imperfect phraseology. NACE's second
contention is accordingly admitted to the proceeding.

One remaining matter deserves comment here. In its response, SFC argues
that even if part of Contention 2 is admitted, NACE should not be permitted to
contest the adequacy of SFC's $86 rnillion cost estimate for decommissioning
of the Gore site. See SFC Answer at 2. NACE in its reply asserts that SFC
has placed this matter in contention by denying a Staff allegation that there was
uncertainty concerning SFC's projected decommissioning costs. NACE Reply
at 3-4. It is not apparent that there is an issue here for the Board to resolve,
however, because the controversy bef= u3 involves whether the Staff Order will
be sustained and that Order does not call for more financing than the current SFC
decommissioning costs of $86 million. In fact. NACE's supplemental petition,
even though citing that figure as the bare minimum that should be set aside for
decommissioning, concludes that the measures called for by the Staff Order are
required to satisfy NRC's decommissioning financing regulations. See NACE
Supplemental Petition at 15.

For the foregoing reasons, it is, this 22d day of March 1994, ORDERED
that:

1. NACE's March 2,1994 motion for leave to file reply to SFC's, GA's,
and the Staff's responses is granted.

2. Contentions I and 2 in NACE's February 8,1994 supplemental inter-
vention petition are admitted. )

3. In accordance with the provisions of 10 C.F.R. 6 2.714a(a), as this
1

Memorandum and Order and the Board's February 24, 1994 Memorandum 1

and Order, LBP-94-5, 39 NRC 54 (1994), rule upon an intervention petition,

7 See Housmn (;glitmg and I' owr Co (south Teus Project. Umts I and 2). AL.AB-$49,9 NRC 644. 649 0979).
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these rulings may be appealed to the Commission within 10 days after this
Memorandum and Order is served.

1:lE ATOMIC SAFETY AND
LICENSING BOARD *

James P. Gleason, Chairman

ADMINISTRATIVE JUDGE.

G. Paul Isollwerk,111 (by JPG)
ADMINISTRATIVE JUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE

Ilethesda, Maryland
March 22,1994

* Judge Klein, a Member of thn floard, due to an illness, did not panicipate in this Memorarxium and Order
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

i

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges: i

Charles Bechhoefer, Chairman
Dr. Jerry R. Kline
Frederick J. Shon

in the Matter of Docket Nos. 50-275-OLA-2
50-323-OLA-2

(ASLBP No. 92-669-03-OLA-2)
(Construction Period Recovery)

(Facility Operating License
Nos. DPR-80, DPR-82)

PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) March 23,1994

The Licensing Board denies Intervenor's motion to reopen the evidentiary
record based on an inspection report raising new unresolved items concerning
implementation of the maintenanec/ surveillance program (an issue in the pro-
ceeding). The Board premised its ruling on an affidavit by the NRC inspector
(upon whose statements the Intervenor relied) that none of the unresolved items
would contlict with or undermine his prior testimony. The denial is without prej-
udice to the later filing of a motion to reopen by Intervenor based on any such
unresolved items that are demonstrated as significant and possessing substan4
tive implications with respect to implementation of the maintenance / surveillance
program.
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MEMORANDUM AND ORDER
(Ruling Upon Slotion to Reopen Record)

On February 25, 1994, the San Luis Obispo Mothers for Peace (MFP), an
intersenor in this construction permit recapture proceeding, filed a motion to
reopen the evidentiary record, which had been closed following hearings in
August 1993. On March 7,1994, Pacilic Gas and Electric Company (PG&E
or Applicant) filed a timely response opposing any reopening of the record.
On March 14, 1994, the NRC Staff filed a timely response likewise opposing
reopening of the record. For reasons set forth herein, we are denying the motion
at this time, without prejudice to its being reasserted at a later date under certain
circumstances.

A. Ilackground

The motion is based solely on NRC Inspection Report 50-275/93-36 and 50-
323/93-36 ("IR 93-36"), covering an inspection conducted on December 13-17,
1993, and apparently issued on January 12,1994. An officer of MFP was mailed
a copy of this report.' The inspection was performed by Mr. Paul P. Narbut.
Regional Team Leader, NRC Region V, who also appeared as a Staff witness
in this proceeding. It involved, inter alia, some apparent deficiencies in the
maintenance /surseillance program that is the subject of one of the contentions
in this proceeding. Some of the statements in IR 93-36 (and the accompanying
transmittal letter to PG&E) seem on their face to undercut (based on new
information) the testimony earlier provided by Mr. Narbut.

II. Applicable Standards

For the record to be reopened, stringent criteria must be satisfied. The
Commission's regulations (10 C.F.R. s 2.734) provide, in pertinent part, that
a motion to reopen a closed record to consider additional evidence will not be
granted unless the following criteria are satisfied:

(awl) The notion must be timely, except that an exceptionally grave issue rnay be
considered ir, the discretion of the presiding officer even if untimely presented.

O, Tbc motion must address a significant safety . . issue.
(3) The motion must demonstrate that a materially different result would be or would

hase been likely had the newly proffered esidence been considered imtially.

I We are not certam when the report dated January 14.1994, was in fact m.uled to Mi t' It was not entered mia
the NUDOCS system unut l'ebruary 2.1994. when it cleasly became a pubhcly avalable doeurnent Thus, absent
any direct information, we are umure of when MI P actually recened its copy
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(b) The motion must be accompanied by one of more affidavits which set forth the
factual and/or technical bases for the filovant's claim that the criteria of paragraph (a) of
this section have been satisfied Affidavits must be given by competent individuals wuh
knowledge of the facts alleged, or by experts in the disciplines appropriate to the issues
raised Evidence contained in atfidasits must nret the admissibility standards set forth in
@ 2.743(c) Each of the enteria must be separately addressed, with a specifie explanation of
why it has been met

C. PG&E Response

in its response, PG&E claims that none of the four criteria are satisfied. It
claims - correctly - that we may take account of its response to IR 93-36
in reaching our conclusion about the significance of the matters for which the
record is sought to be reopened. See, e.g., Public Service Co. ofNew Hampshire
(Seabrook Station, Units I and 2), LHP-89-4,29 NRC 62,73 (1989); Consumers
Power Co. (hfidland Plant, Units I and 2), LDP-84-20,19 NRC 1285,1299 n.15
(1984). It asserts that the so-called "open items" upon which h!FP in large part
relies cannot serve as a basis for reopening. Further, it asserts that its March
15, 1994 response to the Staff (which it provided) explained and resolved all
the "open items'' raised by IR 93-36.

D. Staff Response

For its part, the Staff likewise asserts that MFP has fulfilled none of the bases
for reopening the record. The Staff relies primarily upon the affidavit of Mr.
Narbut, the NRC inspector responsible for IR 93-36. Mr. Narbut explained
that none of the items in the report would conflict with or undermine his
prior testimony in the proceeding and that many of MFP's references were to
" unresolved items" that had not as yet been evaluated as to their severity.

E. Licensing floard Evaluation

We need not explore each of the reopening criteria to conclude that MFP's
motion cannot be granted at this time;2 for we have determined that the standard
for changing the course of the proceeding could not be currently satisfied,
particularly given the status in IR 93 36 of many items as no more than
unresolved items. In its motion, MFP places explicit reliance on the expertise of
the Staff inspector, Mr. Narbut, who by affidavit has stated that the inferences

2
Given the amNgmtics of w hen MF P actually was seneJ with IR 93-36. we are not being this ruhng on umchnen

or lack thercot in that connecuon. we raiw a wrmus quesnon whether a matter as apparently sigmticant as this
one should imt h.nc imtially been the subject or a Board Notificanon A rollowup inspecuon llR 94-08) was the
subject of I oard Neulication 94 06, dated March 17.1W4
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I

drawn by MFP from some of his statements are inaccurate or unwarranted. For
that reason, we are denying MFP's motion based on the record currently before
us.

,

We note, however, that various unresolved items must some day become
resolved. Indeed, by virtue of Inspection Report 94-08, dated March 16, 1994,
transmitted to us by lloard Notification 944M, dated March 17,1994, it appears
that some former unresolved items have been escalated to the status of apparent
violations To the extent that resolution may have implications with respect to
the implementation of the maintenance / surveillance program (especially to the
extent that it might potentially warrant license conditions), our denial of MFP's
motion is without prejudice to MFP's later filing of a motion to reopen based on
matters that have been demonstrated as significant and possessing substantive
implications with respect to implementation of the maintenance / surveillance
program.) In that connection, for purposes of reopening the record for new
information, the scope of the program should be viewed broadly - e.g.,in the
context of the definition appearing in INPO.90 008 (Rev.1, March 1990), MFP
Exhibit 4.

IT IS SO ORDERED.

FOR TIIB ATOMIC SAFEIY
AND LICENSING IlOARD

Charles Ilechhoefer, Chairman

ADMINISTRATIVE JUDGE

!

liethesda, Maryland j
March 23,1994 !

j<

|
1

3 We note from IR 94 03 that certain of IMMTJs acoviues idennhed in IR 9M6 are to be wbject to an linforce..ent j
Conference on March 23.1994 The Board thus has properly been infarned by naard Nouficauon concermng
this conference.
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Cite ns 39 NRC 126 (1994) LBP-9410

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Robert M. Lazo, Chairman
Harry Foreman
Ernest E. Hill

in the Matter of Docket No. 30-16055-CivP R 1

(ASLBP No. 93-682-01-CivP-R)
j (Civil Penalty)

ADVANCED MEDICAL SYSTEMS,INC.
(One Factory Row,

Geneva, Ohio 44041) March 31,1994

i

i

ORDER i

APPROVING AND INCORPORATING STIPULATION FOR I
SETTLEMENT OF PROCEEDING AND SETTLING AND <

TERMINATING TIIE PROCEEDING
1

Upon consideration of the Joint Motion for Order Approving and Incorporat-
ing Stipulation for Settlement of Proceeding and Settling and Terminating the
Proceeding, and upon consideration of the Stipulation for Settlement of the Pro-
ceeding executed by the NRC Staff and Advanced Medical Systems, Inc. (see
Attachment), we find that settlement of this matter as proposed by the parties
is in the public interest and should be approved. Accordingly, before the pre-
sentation of any testimony at trial or further adjudication of any issue of fact or
law regarding Violation .2, or the amount of civil penalty, or the classification of
the Severity Level contained in the NRC Staff's May 30,1989 Order Imposing
Civil Monetary Penalty issued to AMS, and upon the consent of the parties, the
Stipulation for Settlement of Proceeding is hereby approved and incorporated
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\

into this Order, pursuant to section 81 and subsections (b) and (o) of section
161 of the Atomic Energy Act, as amended,42 U.S.C is 2111, 2201(b), and
2201(o) and is subject to the enforcement provisions of the Commission's reg-

J
ulations and chapter 18 of the Atomic Energy Act of 1954, as amended, 42 '

U.S.C. 5 2271, et seq. This proceeding is hereby terminated.
IT IS SO ORDERED.

|

Tile ATON!!C SAllrTY AND !

LICENSING BOARD '

i

;

Robert hl. Lazo, Chairman |
'

ADh11NISTRATIVE JUDGE

Harry Ibreman
,

ADN11NISTRATIVE JUDGE I

Ernest E. Ilill
ADh11NISTRATIVE JUDGE

Hethesda, htaryland
Starch 31,1994,

|

|
.

1

l
:

1

;

|

l
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A'ITACIIMENT

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

in the Matter of Docket No, 30-16055-CP

(Civil Penalty)

ADVANCED MEDICAL SYSTEMS, INC,
(One Factory Row

Geneva, Ohio 44041)

STIPULATION FOR SETTLEMENT OF
TIIE PROCEEDING

I,

On May 30, 1989, the NRC Staff (Staff) issued to Advanced Medical
Systems, Inc. (AMS), an " Order Imposing Civil Monetary Penalties" (Order)
in the amount of $6,250.00, for four violations of NRC regulations, set out
in a " Notice of Violation and Proposed imposition of Civil Penalties" dated
June 28,1985. AMS requested a hearing on the Staff's Order on June 20,
1989. By Memorandum and Order dated March 19, 1991, the Atomic Safety
and Licensing Iloard (Licensing Board) granted the Statf's motion for summary
disposition of the proceeding and sustained the Staff's Order. Advanced Medical
Systems, Inc. (One Factory Row, Geneva, Oll), LBP-91-9,33 NRC 212 (1991).
AMS appealed the Board's decision on April 26, 1991. By Memorandum
and Order dated September 30, 1993, the Commission affirmed in part, and
reversed and remanded in part, the Board's decision. Id, CLI-93-22, 38 NRC
98 (1993). In its decision, the Commission directed the Board to give further
consideration to the evidence concerning Violation 2 (inadequate survey) and
to reconsider the severity level and civil penalty imposed by the May 30,1989
Order, Following the Commission's denial of motions for reconsideration filed
by the Staff and AMS, the Licensing Board issued an order dated December
14, 1993, in accordance with the Commission's direction, requiring the Staff
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i

to file a " motion regarding the adequacy of the Ah1S survey and the possible
termination of this proceeding." M at 3,

in December 1993 and January 1994, the Staff and representatives for AhtS
,

discussed the possibility of reaching an agreement concerning the civil penalty |
' '

order and settlement of the proceeding. These discussions resulted in a verbal
agreement between the parties that AhtS would pay $l800.00 in full settlement
of the May 30,1989 Order; and AhtS does not admit or deny Violations 1-3 or
the Severity Level classification in the Order and the " Notice of Violation and
Proposed Imposition of Civil Penalties" dated June 28,1985.

The parties have entered into this Stipulation for settlement of this proceeding, '

subject to the approval of the Atomic Safety and Licensing Board, in lieu
of presenting testimony at trial and further adjudication of any issue of fact
or law regarding Violation 2, the amount of civil penalty, or the Severity

i

Level classification contained in the Staff's hiay 30, 1989 Order. The parties |

acknowledge that the terms and provisions of this Stipulation, once approved ;
by the Atomic Safety and Licensing Board, shall be incorporated by reference

'

into an order, as that term is used in subsections (b) and (o) of section 161 of
the Atomic EnerFy Act of 1954, as amended (Act),42 U.S.C. 6 2201, and shall

,

be subject to enforcement pursuant to the Commission's regulations. ;
, i

IL

NOW THEREFORE, IT IS STIPULATED AND AGREED by and between
the NRC Staff and Advanced hiedical Systems, Inc. as follows:

1. Payment by Advanced hfedical Systems, Inc., of a civil penalty of ,

$1800.00, in accordance with paragraph 2 below, shall constitute full satisfaction
of the " Order Imposing Civil hionetary Penalty" issued to Ah1S on hiay 30,'

1989.

2. Within 30 days of the date of approval of this Stipulation by the Atomic l

Safety and Licensing Board, Advanced h!cdical Systems, Inc., shall pay a civil
penalty in the amount of $1800.00, by check, draft, money order, or electronic

"

transfer, payable to the Treasurer of the United States. Payment by mail
shall be sent to the Director, Office of Enforcement, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.

3. Advanced hiedical Systems, Inc., does not admit or deny Violations l-
3 or the Severity Level classification in the " Order imposing Civil hfonetary
Penalties" dated Ntay 30,1989, and " Notice of Violation and Proposed Imposi-
tion of Civil Penalties" dated June 28,1985.

4. The NRC Staff and Advanced hiedical Systems, Inc., waive their rights
to further hearings concerning Violation 2, the civil penalty, and the Seserity
Level classification described in the Stalf's h1ay 30,1989 " Order Imposing

',
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Civil Monetary Penalties," and waive any right to contest or otherwise appeal
this Stipulation in any administrative or judicial forum, once approved by the .

Atomic Safety and Licensing Iloard.

FOR Tile NRC STAFF; FOR ADVANCED MEDICAL
SYSTEMS, INC.:

Colleen P. Woodhead 2/ /94 Sherry J. Stein 2/4/94
Counsel for NRC Staff Counsel for AMS

i

130

-
- ._ _ __.. . . _ .- _ . _ - . - _ - - _ _ _ _ _ _ _ _ _ _ _ __ _,



- _ - _ - _ _ . - _ _ - - - - _ _ - _ _ _ _ _ _ - _ - - _ . _ _ - _

i

e

i

!

i

i
'l

i

:
1

; Administrative
Law Judge

,

i

!

4

.

J

,

. - _ . . . - - . . . ._ . _ . . . - - - _ . . _ _ _ _ _ . . . _ . . . - . _ _ _ . __



.- -

Cite as 39 NRC 131 (1994) ALJ 94-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Law Judge:

Morton B. Margulies

in the Matter of Docket No. 93-01-PF

(ASLBP No. 93 673-01 PF)

LLOYD P. ZERR March 9,1994

APPEARANCES

Roger K. Dasis, Esq., and Daryl M. Shapiro, Esq., Rockville, Maryland, for
the U.S. Nuclear Regulatory Commission. Complainant.

Timothy E. Clarke, Esq., Rockville, Maryland, for Lloyd P. Zerr, Defendant.

INITIAL DECISION

Before me for decision is a civil complaint filed by the U.S. Nuclear
Regulatory Commission (NRC or Complainant) on December 10,1992, alleging
that its former employee, Defendant Lloyd P. Zerr, submitted 23 false claims,
in order to obtain monies from the government to which he was not entitled, in
violation of 31 U.S.C. s 3802(a)(1). The NRC seeks penalties and assessments
totaling $132,771.50. Defendant, in an answer served February 22,1993, denied
the allegations.

The proceeding is within the jurisdiction of the Administrative Law Judge as
prescribed by the Cisil Fraud Remedies Act of 1986 (31 U.S.C. 65 38013812)
and Title 10, Part 13 - Program Fraud Civil Remedies, of the Code of Federal
Regadations (10 C.F.R. st 13.1-13.47). The parties were served with a Notice
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of IIcaring on March 16, 1993, pursuant to 31 U.S.C. s 3803(g)(2)(a) and 10
C.F.R. s 13.12, informing them of the hearing issues.

On August 16, 1993, Defendant filed a motion to dismiss the proce; ding
on the grounds that it constitutes double jeopardy in violation of the Fifth

4

Amendment of the United States Constitution and because the institution of
the proceeding violates agreements reached with the United States government.
The motion was denied by Order of September 29,1993. ALJ-93-1, 38 NRC
151 (1993).

IIcaring in the proceeding was held at llethesda, Maryland, on November 16
through November 19,1993.

I osthearing briefs were filed by the parties on January 10,1994. Defendant,
in his brief, renewed a pretrial motion to dismiss this proceeding on the grounds
that it constitutes double jeopardy in violation of the Fifth Airendment of
the United States Constitution and denies him due process. The motion will
be considered below. NRC, on February 7,1994, filed an optional reply to
Defendant's posthearing brief. Defendant did not file an optional reply to
Complainant's posthearing brief.

All of the proposed findings of fact and conclusions of law in the pleadings
have been considered. Any such findings of fact or conclusions of law not
incorporated directly or inferentially in the Initial Decision are rejected as
unsupported in fact or law or unnecessary to the rendering of this Decision.

The Alotion to Dismiss

Defendant, in renewing his motion to dismiss on double jeopardy grounds,
relies on the previous argument that he has already been subject to a criminal
sanction and that this action is identical to the criminal proceeding that resulted
in a dismissal of the criminal matter under a plea agreement involsing a pretrial
diversion.

The record in the original motion shows that Defendant was indicted for
activities charged in the subject complaint and that, under a pretrial diversion
agreement, prosecution was deferred, the indictment was dismissed, and restitu-
tion was made as agreed upon. ALJ-93-1,38 NRC at 152.

The original motion was dismissed because Defendant had never been placed
in jeopardy by the prior criminal process. An essential element was lacking
for successfully claiming the constitutional protection. Id. at 155. Even had
jeopardy attached, unless the civil penalty imposed for filing false claims with
the government bears no rational relationship to the government's loss, there is
no double jeopardy. Id.

Defendant has submitted nothing in his renewed motion to cause a different
result from that reached previously. Defendant's claim of double jeopardy is
without merit.
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In his renewed motion to dismiss, Defendant contends that the legislative
intent of the Program Fraud Civil Remedies Act of 1986 was clearly intended
to be applicable when no criminal proceeding takes place. He claims that the
reason for the enactment of the statute was the " inability or unwillingness to
criminally prosecute these changes and that therefore, this civil remedy was
made available as an alternative."

'lhe legislative history and the statute are to the contrary. The Program Fraud I

Civil Remedies Act is in addition to the other remedies. In the Congressional
Statement of Findings and Declaration of Purposes, Pub. L No. 99-509, i

{ 6102. Congress did find that "present civil and criminal remedies for such
'

claims and statements are not sufficiently responsive." To correct the situation
it added a remedy "to provide Federal a1,encies which are the victims of
false, fictitious, and fraudulent claims and statements with an administrative
remedy to recompense such agencies for losses resulting from such claims and

"
statements. .

Section 3802(aK2)(C) provides that the presenter of a false claim shall bc |

subject to a civil penalty of $5(XX) for each statement, "in additian to any other I
remedy that may be prescribed by law." It has long been established that ;

Congress may impose both a criminal and a civil sanction in respect to the i

same act or omission. AU-93-1,38 NRC at 155.
Defendant's renewed motion is not meritorious and is therefore denied.

|
,

I, INTRODUCTION

In 1989, Defendant was employed as a Technical Intern, Of tice of Nuclear
Reactor Regulation, at NRC's headquaners in Rockville Maryland. Ile was
a mid level employee with educational and work experience in nuclear engi-
neering.' During the summer of 1989, he was selected for a 13-month rotational
assignment at the NRC Region 11 office in Atlanta, Georgia. Mr. Zert proceeded
in August to Atlanta where he worked for 7 months. Ile was then reassigned,
from April 1,1990, through September 30,1990, as a Resident Inspector Intern
at the flatch Nuclear Power Plant (llatch), in flaxley, Georgia.

Complainant alleges that, in connection with this 13 month regional assign-
ment, Defendant submitted 23 false vouchers to the NRC for reimbursement
for overtime, house rental, furniture rental, car rental, and meals and incidental
expenses for monies to which he was not entitled. Payments by the government
for the alleged false claims were stated to total $8885. Defendant has denied

I At the tmw of heanng. he temhed that te held a Hartrlor of Science in Nucle.r 1:ngmeer ng, a Hachelor of
Science in Managenwnt and a Master of Huuncu Adnunkirauon Tr 500
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cach of the allegations. Attached and made part hereof is Appendix 1 which
contains a table summarizing the alleged false claims and their amounts.

Applicable Law

Law applicable to false claims includes the following:
A false claim occurs when any person makes, presents, or submits, or causes

to be made, presented, or submitted, a claim that the person knows or has reason
to know - (a) is false, fictitious, or fraudulent; (b) includes or is supported
by any written statement that asserts a material fact that is false, fictitious, or
fraudulent; (c) includes or is supported by any written statement that -(i) omits
a material fact, (ii) is false, fictitious, or fraudulent as a result of such omission,
and (iii) is a statement on which the person making, presenting, or submitting
such statement has a duty to include such material fact; or (d) is payment for the
provision of property or services that the person has not provided as claimed.
31 U.S.C. s 3802(a)(I); 10 C.F.R. s 13.3(a)(1).

A claim is defined, in part, under 31 U.S.C. s 3801(aX3)(A) and 10 C.F.R.
s 13.2 as any request, demand, or submission made to an authority for property,
services, or money.

"Know or has reason to know," as contained in 31 U.S.C. s 3802(a)(1) and 10
C.F.R.s 13.3(a)(1), means that a person, with respect to a claim or statement (a)
has actual knowledge that the claim or statement is false, tictitious or fraudulent;
(b) acts in deliberate ignorance of the truth or falsity of the claim or statement;
or (c) acts in reckless disregard of the truth or falsity of the claim or statement,
and no proof of specific intent to defraud is required. 31 U.S.C. s 3801(5); 10
C.F.R. ss 13.2,13.3(a)(5)(c).

Each voucher, invoice, claim form, or other individual request or demand
for property, services, or money constitutes a separate claim. 31 U.S.C.
s 3801(9)(b)(1); 10 C.F.R. s 13.3(2). Each claim is subject to these legal
requirements regardless of whether such property, services, or money is actually
delivered or paid. It is considered made when such claim is made to an agent,
fiscal intermediary, or other entity acting for or on behalf of the authority. 31
U.S.C. s 3801(9)(b)(2), (3); 10 C.F.R. s 13.3(3), (4).

'lhe complainant must prove defendant's liability and the amount of any civil
penalty or assessment by a preponderance of the evidence. 31 U.S.C. s 3803(f);
10 C.F.R. s 13.30(b).

The preponderance of the evidence with respect to the burden of proof in
aJministrative and civil actions "means the greater weight of evidence, evidence
which is more convincing than the evidence which is offered in opposition to
it." A definition that may be used provides that it is "[t] hat degree of relevant
evidence which a reasonable mind, considering the record as a whole, might
accept as sufficient to support a conclusion that the matter as asserted is more
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likely to be true than not true," Hale v. Departn' int of Transportation, Federal
Aviation Administration,722 P.2d 882,885 (IC85).

11. TIIE CLAINIS

A. Claims for Overtime

Counts I, II, and !" of the complaint allege that Defendant submitted false
claims for ove-tiine work, which he did not perform, and for which he was paid.

Cet.a i covers Pay Period 9, the 2-week pay period April 8 through April
21,1990, for which 48 hours of overtime were claimed beyond the 80 hours for
regular work. Complainant alleges that the 48 hours for which Defendant was
paid $938.88 constituted a false claim.

Count 11 covers Pay Period 10, the 2 week pay period April 22 through May2

5,1990, for which 51 hours of overtime were claimed beyond 80 hours for
regular work. Complainant alleges that 33.75 hours of the overtime, for which
he was paid $660.15, constituted a false claim.

Count til covers Pay Period i1 the 2-week pay period May 6 through May
19, 1990, for which 50 hours of overtime were claimed beyond 80 hours for
regular work. Complainant alleges that 27 hours of the overtime, for which Mr.
Zerr was paid $528.12, constituted a false claim.

Defendant was paid by the government for the overtime work he claimed.
NRC Exhs. 3, 5, 7.

To determine whether the overtime claims were false it is necessary to
consider the nature of Defendant's employment, its requirements, and its per-
formance.

Mr. Zerr's assignment to Region II was to broaden his knowledge and
experience in regional operations. The assignment to the Ilatch facility was to
permit him to get an overview of operations at a commercial nuclear power plant,
to learn the agency's regulatory requirements, and how they were implemented.
Tr. 680-82 (Ilrockman). Although not a requirement, Defendant decided that
he wanted to be certified as a resident inspector during his assignment. Tr. 683 )
(11rockman); Tr. 843 (Merschoff). A certified resident inspector is someone who )
is regularly assigned to the site by the agency and conducts inspections of the
licensee's operations for regulatory compliance.

Kenneth C. ilrockman, Section Chief in the Division of Reactor Projects,
Region 11. Mr. Zerr's superior in Atlanta, considered Defendant's interest in
becoming certified as a resident inspector in the time he was to be at flatch to
be rather ambitious. lie authorized overtime to assist in meetmg the goal. Tr.
682 (llrockman).

When Defendant reported for work at flatch in the beginning of April 1990,
there was a Senior Resident in3pector, John Menning, who left his assignment

|
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at that location on April 20,1990. Tr. 306 (hfenning). The Resident inspector,
Randall htusser, left on military leave for 2 weeks in April, leaving no resident
inspector at flatch during the last week of April. Tr. 231 (hlusser): Tr. 323 '

(htenning).
Ntr. Zerr was not under the supervision of the resident inspectors. Ilis

superiors were in Atlanta at the regional headquarters. Defendant worked along
with the resident inspectors in learning about the various plant systems and

i

how to conduct inspections of them. Tr. 324-25, 327 (Ntenning); Tr. 289-90
(htusser); Tr. 712-13 (Ilrockman).

As part of his internship, htr. Zerr had a manual or journal that outlined a
program for learning the regulatory requirements of the agency, their application
to plant operations, and determining compliance with them. 'lhe program was
self-directed. A super isor would sign off on a chapter when it was completed.
Tr,610-11 (llerdt). 7he end of the process required a candidate to be examined
by a board. A successful candidate before the board would then be certified as
a resident inspector. Tr. 651 (Ilerdt); Tr. 850-51 (hterschoff).

Defendant was assigned to a first forty work schedule. It permitted him to
work 40 hours per week without a set daily limit on the hours worked. After 40
hours were worked within a week, he earned overtime for any additional hours
worked during that week. Tr. 237 (hfusser); Tr. 614 (llerdt).

Following htr. Zert's submittal of his claim for 48 hours of overtime for Pay
Period 9, his supervisor, htr. Brockman, became coacerned that he would burn
himself out from working such long hours. He notified Defendant of this and
he was assured by Defendant that it would not happen. Tr. 687-88 (llrockman).

After the submittal of a claim for 50 hours of overtime for the following pay
perioJ, htr. Ilrockman again raised the matter and was advised that Alr. Zert
was basically working 12 hour days during the week starting at 6:(X) a m. or b:30
a.m. and on weekends to observe backshift operations. Tr. 689-90 (llrockman).
llackshift operations are those performed beyond plant normal weekday working
hours and on weekends. The observation of backshift operations requires
working in the protected area. Tr. 239 40 ($1usser); Tr. 318 (hlenning). Alr.
Ilrockman certified to the hours claimed to have been worked by htr. Zerr on
the basis of htr. Zerr's signature. Tr. 714 (llrockman).

On Friday, htay 18,1990, Leonard Wirt, who was scheduled to become the
Senior Resident Inspector at llatch several months later, visited the plant. Ele
voiced concern to htr. Ilrockman that Defendant was not working the hours he
claimed after seeing him arrive after 7:00 a.m. and not seeing his car after 1:00
p.m. at the NRC parking location. Tr. 341, 344 (Wert).

The location for parking NRC vehicles on site is in front of the Simulator
Huilding. Tr. 240 (htusser). It houses a training simulator for Hatch employees
and the offices of plant management staff including the licensing compliance
department. Tr. 349 (Wert). The building is outside of the protected area. The
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protected area is the place where significant plant operations are conducted and
is contained within a perimeter fence. Tr. 207-08 (Edge). The offices of the
NRC personnel are in a trailer hieated within the protected area. The NRC
parking spaces are outside of the protected area and sisible from the trailer. Tr.
344 (Wert).

Entrance and egress from the protected area is done through a security build.
ing. Tr. 208-10 (lidge). A security system using security guards, identification
cards, and card readers identify the individual each time the protected area is
entered and exited. The times are recorded. Tr. 208-12 (Edge). The system was
reliable and accurate during the relevant period. Tr. 211-12, 217-18 (lidge).

Following hir. Wert's report, Alt. Ihockman obtained a printout of hir. Zert's
record of entering and esiting the protected area.1t 692 (llrockman). As will
be discussed later, the times of the first entrance into the protected area and the
last exit regularly marked the beginning and ending of the daily work period
for NRC personnel at flatch.

Alt. Ilrockman's supervisor, Alan IIerdt, I1 ranch Chief, Disision of Reactor
Projects, Region 11, prepared a chart comparing hir. Zerr's claims of time worked
to the recorded times of his first entering and last exiting of the protected area
and found material discrepancies between the two. Tr. 578 79 (flerdt).

Attached and made part hereof as Appendis 2 is a table showing, for each of'

I the relevant days in the three pay periods, the recorded first entry and last exit
of the protected area by Alt. Zerr, the amount of elapsed time, the elapsed time
minus the time for the prescribed lunch hour and the number of hours claimed
to have been worked for which he was paid.

Slajor differences between the times Alr. Zerr claims to have worked and his
recorded first entry and last exit of the protected area include:

(a) 12 hours clairred for Friday, April 13, for which there was a recorded
7 hours and 14 minutes in the protected area.

, (b) 10 hours claimed for Sunday, April 15, for which there was no
'

recorded time in the protected area.
(c) 10 hours claimed for Sunday, April 22, for which there was no

recorded time in the protected area.
(d) 10 hours claimed for Friday, April 27 for which there was a recorded

5 hours and 40 minutes in the protected area.
(e) 8 hours claimed for Sunday, April 29, for which there was a recorded

2 hours and 32 minutes in the protected area.
(f) 8 hours claimed for Friday, hlay ll, for which there was a recorded

4 hours and 39 minutes in the protected area.
(g) 10 hours claimed for Sunday, Niay 13, for w hich there was a recorded

4 hours and 29 minutes in the protected area.
(h) Discrepancies of more than 3 hours for the days of April 11,12,16,

17,18, and 20,
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Although not a requirement, the layout of the site and the nature of the NRC
inspection work cause NRC employees to begin their workday with their first
entry into the security building and ending it with the last exit out of the building.

Mr. Wert best described why this was the case as follows:

The significant majority of time that an NRC inspector spends on site, whether he's
quahfying or inspecting, would be within the protected area boundaries . . where all the.

actnities that we are tasked to observe occur . . [T]he resident inspectors' trailer is your
home office. . That's where you keep your hard hat. you put your dosirnetry, notebooks.

I can't envision a scenario in which Ian inspector] wouldn't go to the trailer at the
beginning of the day and at the end of the day you go to that trailer and then badge out of
the protected area.

Tr. 342-43.
The evidence of record is convincing that, like the inspectors, Mr. Zerr's

workday began with the time of his first entry into the protected area and was
completed at the last exit and that no significant work was performed by him
before or after for which he could legitimately claim compensation.

De Hatch resident inspectors * basic workdays were 7:15 a.m. to 4:00 p.m.
Tr. 307 (Menning); Tr. 237 (Musser). They followed the practice as described
by Wert above. Tr. 245 (Musser); Tr. 309 (Menning).

During Pay Period 9 the recorded time of Defendant's first entrance and last
exit generally coincided with ' hat of the resident inspectors working a basic
7:00 a.m. to 4:00 p.m. shift. For the next two pay periods he was shown to
have generally made his first entrance into the protected area within an hour
before 7:00 a.m. and to depart within two hours after 4:00 p.m. (Fridays were
an exception when the recorded departure times were prior to 4:00 p.m.)

Inspectors saw and had lunch with Defendant on a daily basis. Defendant
would accompany the inspectors on some system checks. Tr. 265 (Musser). The
day wruld begin with Mr. Zerr obtaining licensee operator logs from within the
protected area. They would then be reviewed and discussed. A daily meeting
was held in the NRC trailer with plant management. Tr. 253-54 (Musser).

Materials for use on inspections were obtained invariably from within the
NRC trailer or Documentary Control, which was within the protected area. Tr.
263-68 (Musser). Although some of the material would also have been available
in the Simulator Building it was not as convenient to obtain. Tr. 346 (Wert).
Further, the updated official copics were kept at Document Control. Tr. 346
(Wert); Tr. 266-68 (Musser).

Mr. Zerr kept his standard materials, training, and qualification manuals
within the trailer. Tr. 261 (Musser); Tr. 311 (Menning). Materials that would
have been helpful for Mr. Zerr's studies to be a resident inspector were within
the protected area. Tr. 265 (Musser); Tr. 345-46 (Wert). He routinely studied
in the NRC trailer. Tr. 261 (Musser).
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The inspectors estimated that between 90 and 98% of their time was spent
in the protected area. Tr. 232, 248, 270 (Musser); Tr. 312 (Menning).

Occasionally, inspectors wouhl attend meetings with licensee staff personnel
in the Simulator Building outside of the protected area. Tr. 232 (Musser).
Hatch staff personnel in the Simulator Building regularly worked between 7:00
a.m. and 4:00 p.m. Tr. 243 (Musser). Meetings would start after 9:00 a.m.
Tr. 313 (Menning); Tr. 347 (Wert). They would be of very short duration.

' Tr. 232 (Musser). Very infrequently, operator training was observed in the
Simulator Building. Inspectors from the Region (Atlanta) had responsibility for
that activity. Tr. 273-74 (Musser).

Mr. Zerr, in late April, became involved in a project concerning Licensee's
regulatory compliance in the area of surveillance testing. Tr. 729 (Brockman). It
required many discussions with Hatch regulatory compliance engineers. Tr. 734
(Brockman). The project consumed 40 to 60 hours over a 4- to 6-week period.

; Tr. 735 (Brockman). It could all be accomplished in the NRC trailer rather
than in the staff regulatory compliance offices. Tr. 734 (Brockman). There was
no probative evidence in the record to show that this project was worked on by
Defendant outside of the 7:00 a.m. to 4:00 p.m. work schedule that was followed
by Licensee staff.

The NRC does not dispute that Defendant may have performed some work
outside of the protected area such as on the above project. The NRC's evidence
shows that Defendant did exit the protected area on many days between his first
recorded entry and last recorded exit. The basis of the complaint is that no work
was done by Mr. Zerr before his first entrance into the protected area and after
his last exit.

Defendant was called to a meeting in Atlanta on May 30,1990, by supervisors
Brockman and Herdt to account for the differences between the recorded time
and the time claimed to have been worked. Tr. 694-95 (Brockman). The meeting
was held within 2 weeks of the last of the relevant pay periods. Mr. Zerr offered
very little in the way of specifics to justify the discrepancies. He stated that he
charged the 45-minute lunch hour to hours worked because he discussed work
or was doing work during the lunch hour. He also stated that he charged for the
time it took him to travel from his " temporary quarters" in Vidaha, Georgia, to
the plant and to return. Tr. 696 (Brockman). Travel time between Vidalia and
the plant site is approximately one-half hour in each direction. When Mr. Zerr
worked in Atlanta, he did not claim commuting time from his residence to his
Atlanta workplace and return. It was less than 10 minutes in each direction. Tr. .

'
472 (Zerr).

Defendant indicated that he could have done work outside of the protected
area at the Simulator Building and adminis' ration building on the project
involving surveillance testing discussed above. Tr. 697-98 (Brockman). Mr.
Zerr was asked to review his records to determine what his specific activities
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were and to advise Mr, Brockman of them during the following week. Tr. 698
(Brockman). During the following week Mr. Zerr advised Mr. Brockman that
the days were running together and that he could not remember any specifics ;

regarding individual blocks of time. Ile reiterated that he could remember no
days when he had gone to the site and had not entered the protected area. Tr.
699 (Brockman). j

Defendant's testimony on hearing was equally vague. Mr. 7xrr was asked 1

two questions by his counsel as to his activities at llatch. De questions and |
answers follow: |

Q When you were at flatch did you ever perform any resident inspector intern duties and
were outside of the protected area? I

l
A Yes, I did.

...

Q Did you ever do work outside of the protected area?

A Yes, I did. There was a lot of activity going on when I was there, or when I arrned.
because of the outage. There was a lot of contractors that were locat,d outside of the
protected area as well as all of the engineenng facilities and the hcensing department.
All of the training was done outside of the protected area. Tr. 500.

Defendant presented no evidence that would link any work that might be
performed outside of the protected area ta the disputed work time that was
claimed.

Mr. Zerr provided no rational explanation as to why he chose to consider
his work day to begin when he left his residence and to end when he returned
rather than using the plant site for that purpose. NRC does permit employees to
claim time in travel status as hours of employment only for those hours "actually
spent travelling between the official duty station and the point of destination or
between two temporary duty points, and for usual waiting time which interrupts
such travel. " NRC Exh. 70 at 1837. It would not apply to him. Vidalia,
Georgia, was not a duty point.

Contrary to Defendant's claim of working lunches, Mr. Musser testified that
he usually ate lanch with Mr. Zerr in the NRC trailer, that various topics were
discussed, and that there were no frequent interruptions for work purposes. Tr.
261-62 (Musser).

Mr. Menning, who departed the facility on April 20,1990, frequently ate
lunch with Mr. Zerr Generally, there was no atternpt to do work at the lunches
and he kept away from discussing work at lunch time. Tr. 315-16 (Menning).
The prescribed lunch period for a workday was 45 minutes. Tr. 237-38 (Musser).

Mr. Musser testified that during an outage, as when Defendant arrived, there
was more to see in the control room (within the protected area). Tr. 270. lie'

further testified that when he observed the work of the contractors it was at the I
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plant. Mr. Musser could not recall any contractors outside of the plant. Tr.
270. iiis testimony was supported by Mr. Menning who testified that he did
not recall offices or facilities of contract personnel outside of the protected area
and that they were primarily craft personnel. Tr. 314-15. He also testified that
he worked on April 15, 1990, Easter Sunday, and that he did not see Mr. 7xrr
or his car that day. Tr. 315.

Ellis Wesley Merschoff, Deputy Director, Division of Reactor Safety Region
II, served as Defendant's coordinator for assignments in Region II. When Mr.
Zerr reported to Atlanta, Mr. Merschoff reviewed job requirements with him.
As part of his discussion with new employees, Mr. Merschoff advises them that j

in the areas of time, telephone, and travel abuse, the office will not stand behind i

an employee and the abuse will very easily get the employee tired. He could
not specifically recall having the conversation with Mr. Zerr but he would have
been surprised if he did not. Tr. 837. |

Frank Gillespie was the supervisor of the Reactor Intern Program, Office j
of Nuclear Reactor Regulation. Tr. 919-20 (Gillespie). The program provided j

an orientation to interns on time and attendance requirements when Mr. Zerr )
entered the program. The interns all had at least i year's prior experience in i

working for the agency. The Intern Coordinator spent days with each intern
individually to ensure that the travel arrangements for their assignments went
smoothly. This included review of the travel regulation requirements. Tr. 921-
22 (Gillespie). '

Defendant denied that Messrs. Merschoff and Gillespie had ever gone over
the travel regulations with him. Tr. 495-96. ;

Discussion and Conclusions

Complainant has presented convincing evidence that Defendant submitted
false claims for overtime work that he did not perform, in the manner alleged
in Counts I, II, and Ill. Defendant's evidence failed to rebut the showing that
false claims were knowingly made by him.

NRC established through credible witnesses that its inspectors at the Hatch
plant regularly began their workday when they first entered the protected area
and ended it when they last exited it to end the work period. The witnesses
further established that from the nature of Mr. 7crr's duties and how they
were performed it also held true for him. This conclusion was bolstered by
Defendant's recorded first entries and last exits from the protected area, which
except for Fridays and Sundays, mainly tracked the working time of the resident
inspectors.

It was Defendant's contention that the first entry into the protected area and
the last exit from it did not mark the beginning and ending of his workday; that
he performed additional work. Not at issue was the accuracy and reliability of
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the system recording the time and identity of an employee entering and exiting ]
the protected area, which was established. |

For Defendant to prevail, it was incumbent on him to go forward and rebut
Complainant's proof that he did not work the overtime he had claimed. He was 1

bound to produce evidence to show that he was working those much longer I

hours. In many instances they exceeded 3 hours a workday and extended to up I

to 10 hours on Sundays when he showed no time in the protected area. Many of
the major discrepancies occurred on Fridays and Sundays thus forming a pattern
in conjunction with the weekend.

Mr. Zerr's explanation of the additional work he claims to have performed
was wanting and unconvincing. When he was initially confronted with the issue, ;

which was close in time to when the work was purportedly performed, he gave j

only vague allusions as to what he might have been doing outside of the protected
area. Ile never specifically identified the work he indicated he may have done
nor did he identify it with any time period. The NRC never disputed the fact that 4

limited work was done outside of the protected area between the time of the first
entry into the protected area and the last exit out of it. Defendant's explanation
for the disputed work hours was void of substance. He gave similarly vague
testimony at the hearing.

Following Pay Period 10, Mr. Zerr advised Mr. llrockman that he worked
weekends to observe backshift operations. The observation of backshift oper-
ations requires working in the protected area. Yet, on two Sundays for which
overtime claims were made of 10 hours each day, Defendant was not recorded to
have been in the protected area. Discrepancies between recorded and claimed
times on two other Sundays exceeded more than 5 hours each day. llecause
the observation of backshift operations occurs within the protected area, there
should not have been any discrepancies if the work was performed. Mr. Zerr's
statement that he could remember no days when he had gone to the site and had j

not entered the protected area does nothing to account for the differences.
Similarly lacking was a rational explanation as to why Defendant would |

charge commuting time to working. Mr. Zerr was not a new government I
employee when he went on the regional assignment. He was apprised of the i
need to adhere to agency time and attendance as well as the travel regulations.
The testimony of Messrs. Merschoff and Gillespie was worthy of belief.

As to Mr. Zerr's claim that he charged working lunches as work time, setting
aside the question of its permissibility, the credible evidence was that the lur.ches
did not fall within that category. Two resident inspectors, with no apparent self-
interest, gave corroborating testimony that they were not workin; !uaches.

Considering the anmunts of excess overtime claimed, the period of time over
which it occurred, and the lack of a convincing explanation, I conclude that the
claims were known by Defendant to be false when made. No proof of specific
intent to defraud is required under the applicable law. 31 U.S.C. % 3801(5);

142

. - . . .... , -, -- _ .. - - . . ~ - - . ,



_ _ _.

10 C.F.R. s 13.3(a)(5)(c). The record in this proceeding shows that the false
overtime claims are but one area in which Mr. Zerr made false claims during
his 13-month rotational assignmem.

Complainant has proven Counts I, II, and ill by a preponderance of the
evidence,

11. Claims for Travel Expenses

The remaining counts in the complaint, Counts IV through XXIII, allege
false claims for travel expenses that occurred in connection with Defendant's
13-month rotational assignment at the NRC Region H office in Atlanta, Georgia,
and at Hatch in Baxley, Georgia. False claims were alleged to have been made
for expenses in the areas of furniture, car and house rental, for the use of a
personal vehicle for official government travel, and over claiming and doubly
claiming for meals and incidental expenses. Each category of expenses, claimed
to have been falsely made, will be individually reviewed.

1. Furniture Rental

Counts IV through XI exclusively pertain to alleged false claims for furniture
rental. Counts Xll, XIII, and XIV, in add? ion to furniture rental, allege false
claims in regard to other expenses.

Complainant alleges that, for each of the c. iunts, Defendant falsely claimed on

vouchers reimbursement for furniture rentea from Cort Furniture Rental (Cort)
after he had returned the furniture to Cort and did not rent any other furniture
from it.

When Mr. Zerr went on extended travel to Georgia, he was authorized travel
expenses under the lodging-plus system, a system he understood. Tr. 404 (Zerr).
Under the system he was permitted to claim allowable expenses actually incurred
for lodging up to a predetermined limit and was entitled to a flat daily subsistence
rate for meals and incidental expenses (M&IE). Tr. 403-04 (7. err); Tr. 790-92
(Miller); Tr. 542-43 (Corvelli).

He rented an unfurnished apartment in Atlanta for $875, which left him a
maximum of $535 for other lodging expenses. Tr. 396,404-06 fZerr).

On August 26,1989, Defendant rented furniture from Cort at a monthly rate
of $535.83. NRC Exhs.10,1 I,13,15; Tr. 397-98 (Zerr). He paid initial charges
of $1,006.90 which included the first month's rental and a security deposit. NRC
Exh. I1. He was given a receipt for the payment on a Cort receipt form which
contained his name and account number. For monthly payments to Cort he
was furnished with serially numbered coupons that were to be sent with the
payments. Tr. 398 (Zerr).

143

!

.,. . _ . . . - , .



_ _ _ . . - .m . . .. _ _ _ _ . _ _ _

Within the first month of the rental, Defendant cancelled his contract with
Cort and on September 19,1989, returned to it all of the furniture he had rented.
NRC Exh. I1, Tr. 399-400 (Zerr). Defendant received a partial refund. NRC
Exhs.14,15, ne reason he gave for cancellation of the rental agreement was
that the furniture was of substandard quality and not what he had ordered. Tr.
399,482. lie no longer rented any furniture from Cort or anyone else thereafter.
NRC Exhs. 11,14,15; Tr. 400 (Zerr). Mr. Zerr purchased furniture for his use
at his own expense and never advised any NRC official that he was no longer
renting furniture. Tr. 401 (Zerr).

Defendant submitted iI vouchers to the NRC, between September 28,1989,
and December 25,1990, claiming reimbursement for lodging at the maximum
authorized rate. NRC Exhs. 9,16-23, 25, 30; Tr. 402 (Zert). Each voucher is
the respectise subject of Counts IV through XIV.

Ibr each month the vouchers contained supporting documentation showing
an expenditure of $535.83 for furniture rental from Cort. This was done by
using payment documents provided to Mr. Zerr by Cort. He Ld never returned
the unused payment coupons to Cort when he cancelled the rerai agreement in
September 1989. Tr. 399 (Zerr).

Defendant supported each voucher with a photocopy of the August 29,1989
Cort receipt for $1006.90 which had the name " Cort Furniture Rental" on it.
He also attached to each voucher a Cort payment coupon (or coupons for multi-
month vouchers) each in the amount of $535.83. The coupons themselves did
not contain the Cort name. However, the documents related to each other in
that each contained Mr. Zerr's name and Cort account number. NRC Exhs. 9,
I6-23, 25, 30.

The NRC paid all of Defendant's claims for rental furniture except for the last
voucher, dated December 24,1990, which was not paid because of the NRC's
inquiry into Defendant's claims. NRC Exhs. 9,16-23, 25,30. At the end of his
assignment in Georgia, Mr. Zerr attempted to have the NRC reimburse him for |

moving his furniture back to his home in Maryland. NRC Exh. 30 at 178.
Defendant's explanation for the furniture rental claims was based on a

telephone conversation he said he had with someone in the NRC headquarters
travel office. Tr. 405-06. He said he called the travel office to inquire whether
he could purchase pots, pans, and linens instead of renting them because of what
were outrageous rental costs. Tr. 405, 410, 482 83. Defendant stated that he
was advised by someone in the office that he could purchase the items instead
of renting them and to prorate the cost over the period that he would be on
extended travel. Tr. 406,482 83. He reasoned that if it could be done for pots,
pans, and linens it could be done for furniture which he purchased. Tr. 410.

Mr. Zerr testified that he never separately prorated the purchase costs on the i

j vouchers, that the costs were rolled over into the $535 figure and that he spent

i

,
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in excess of that amount, but that was all that he was authorized to claim. Tr.
4064)7,411,

At the hearing, Defendant testified that he thought that the conversation on
the pots, pans, and linens was with Pat Corvelli. Tr. 405. Ms. Corvelli knew
Mr. Zerr as someone who came into the travel office. Tr. 556,558 (Corvelli).
He seemed to be knowledgeable in regard to th- trasel regulations. Tr. 544
(Corvelli). She could not recall any telephone conversation with him in 1989.
Tr. 545-46 (Corvelli). She did testify that if she had been .:sked a question of
whether items could be purchased instead of rented, her answer would have been
"no." She considered this not to be a difficult question because the government
travel regulations are clear on this point. Tr. 547.

Discussion and Conclusion

By a preponderance of the evidence, the NRC has proven that Defendant
submitted false claims for furniture rental as part of his lodging expenses, which
he did not incur.

Defendant used fraudulent documentation to mislead the government into
paying for lodging expenses, i.e., furniture rental from Cort, which was not
provided and for which the government would not have paid if the truth were
know n.

The supporting documentation submitted by Mr. 7xrr was wholly deceptive.
Despite the fact that he was no longer renting furniture from Cort, for a period

' of more than a year he used obsolete receipt and payment forms to make it
appear that he continued to rent the furniture. The government paid the false
claims until such time as it began an inquiry into the practice. Defendant was
never authorized by the NRC to purchase furniture as he did but only to rent it
as part of his lodging expenses.

Defendant's explanation as to why he submitted the claims in the manner that
he did is not credible. He stated that he had prorated the cost of the furniture
as he had done with the pots, pans, and linens and that they were rolled over
into the $535 amount. Yet all the vouchers he submitted failed to disclose
this. Reasonably, if he believed he was authorized to purchase the items and to
prorate the costs, it would be expected that he would make known the purchases
and the prorating of costs in his expense vouchers. To the contrary, rather than
exposing a practice for which no reimbursement would be made, if known, he
concealed it with a contrived false claim for rental furniture.

The argument was made by Defendant that the government benefited from
the purchase arrangement. If the purchase was made for the government's
benefit, there would have been no need for the machinations in which Defendant

,

engaged. Defendant had engaged in this practice to benefit himself. Had he been
successful, he would have had the government pay for the furniture which he
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would have kept. This is another instance of where Mr. Zerr falsely overstated
claims for expenses on his rotational assignrnent.

Complainant has proven by a preponderance of the evidence Counts IV
through XIV as they allege the filing of false claims for rental furniture.

2. Car Rental

Counts XII, XIII, and XIV contain allegations that the Defendant submitted
false claims to the NRC for car rental expenses. Complainant contends that
Defendant falsely claimed monthly car rental expenses in the amount of $659.77
($686.16 including tax) instead of the actual monthly rate of $549.77 ($577.26
including tax), in the period March through September 1990.

Defendant was authorized to rent a car for his entire rotational assignment.
NRC Exh. 8 at 63; NRC Exh. 30 at 173. He rented an automobile from a Hertz
Corporation location in Gaithersburg, Maryland, on August 25, 1989. NRC
Exh. 24 at 852, 854. De beginning monthly rate was $659.77 plus tax. Id.

Because a long-term rental was involved, Defendant qualified for Hertz's
Multi-Month Program in which each successive month's rental rate was reduced.
NRC Exh. 24 at 245-46, 854; Tr. 511-14 (Wallis). Whereas the first month's
rental was $659.77 plus tax, the rate was reduced by $20.00 per month until it
reached $599.77 at which point it became fixed until the expiration of the rental
agreement on February 27,1993. NRC Exh. 24 at 245-46. Then, a new rental
agreement was to be executed if the car was to be retained. Tr. 517 (Wallis).

The multi-month contract requires that it be guaranteed by a credit card. The
arrangement is accomplished via the Hertz reservation 800 system and entails a
48. hour wait. Tr. 530-32 (Wallis). Hertz's business practice was to explam all
terms and conditions contained in rental agreements. Tr. 515-16 (Wallis).

Hertz had sent a confirmation letter dated August 28,1989, to Defendant's
home address in Gaithersburg, Maryland, detailing the declining monthly charge
under the original multi-month contract. NRC Exh. 24 at 245. Mr. Zerr denied
seeing the confirmation letter. He testified that it would have arrived at his
apartment after he had departed Gaithersburg, Maryland, and that he did not
leave a forwarding address. Tr. 438. As to his being billed by the credit card
company for the monthly rental, he testified that he would remit payments to

;

the credit card company without seeing the bills. He stated that he would make |
minimum payments, if he had purchased anything he would send in something, j
or he would have called to find out the amount of the charges owing. Tr. 440. '

On February 20, 1990, Defendant entered into a second rental agreement I

with Hertz renting a different car at a monthly rate of $549.77 plus tax, which '

was to be billed directly to his credit card account. NRC Exh. 24 at LS868; 1

Tr. 522-23 (Wallis). Defendant signed this rental contract below the following I
language: "You represent to have read and understand the above and all terms l
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and conditions contained in paragraphs I through 14 of this agreement and that
you agree to them." NRC Exh. 24 at LS868.

On hiarch 27.1990 Defendant exchanged the vehicle rented on February 20,
1990, from Hertz for a replacement vehicle and signed a replacement agreement
containing the monthly rental price of $549.77. NRC Exh. 24 at LS866, Tr.
24-25 (Wallis). On July 20,1990, Defendant exchanged the vehicle received
on Alarch 27, 1990, from Hertz for a replacement vehicle and signed a second
replacement agreement containing the monthly rental price of $549.77. NRC
Exh. 24 at LS865; Tr. 5.24 25 (Wallis).

Defendant's credit card bills for the time period, starting with his second
rental contract with Hertz, reflect that Hertz charged him $577.26 monthly (this
figure represents $549.77 plus tax). NRC Exh. 42 at 417-22.

Defendant claimed on his vouchers for h1 arch 1990, April 1990, and hiay
through September 1990 monthly reimbursement for car rental at the highest
rate under the multi-month contract, $659.77 plus tax, which was in effect in
August 1989. He attached a copy of the first rental agreement that showed this
amount. The amount he paid during the subject period, which was after the
second contract became effective, was $549.77, a difference in the area of $100
per month. NRC Exhs. 23 at 144,25 at 161,30 at 175-78.

Defendant, on his voucher of April 2,1990, which underlies, in part, Count
XII, was overpaid $91.63 for car rental expenses for h1 arch 1990, which he did
not incur. NRC Exh. 23.

Defendant, on his voucher of h1ay 1,1990, which underlies, in part, Count
XIII, was overpaid $108.90 for car rental expenses for April 1990, which he did
not incur. NRC Exh. 24.

Defendant, on his voucher of December 24, 1990, which underlies in part
Count XIV, overcharged 108.10 per month for monthly car rental expenses for
the months of h!ay, June, July, August, and September 1990 ($540.50) that he
did not incur and for which he was not paid. NRC Exh. 30.

Discussion and Conclusion

The NRC has proven by a preponderance of the evidence that Defendant ;

submitted false claims for car rental expenses that he did not incur.
,

Even if one were to accept Defendant's explanation that he was ignorant of
|the fact that the expenses for car rental were less than he claimed, it still must

be concl':ded that he had reason to know that the car rental claims were false.
A definition of "know" or "has reason to know," in the applicable law, means

j

that a person with respect to a claim or statement acts in deliberate ignorance '

of the truth or falsity of the claim or statement. 31 U.S.C. 5 3801(5)(B); 10
C.F.R. 613.3(a)(5)(c). Defendant's self-described actions at the very least show ;

a studied, deliberate attempt of not learning the cost of the monthly car rental. |
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This extended from not seeing the credit card billing under the original rental
agreement, which he paid, to the signing of a second rental agreement and the
signing of two replacement agreements, which charged him at a lesser rate.

However, there is more to Defendant's conduct in filing false claims for car
rental expenses than acting in deliberate ignorance of the truth or falsity of the
claims. As in the case of his filing false claims for furniture rental expenses,
he used fraudulent documentation to support the claims. In this case it was the
original rental agreement that was no longer effective. He had actual knowledge-

of this as evidenced by his signing a second agreement on February 20,1990, :
for a different car. Yet he continued to claim expenses for another 7 months
using an outdated contract that contained a higher rental charge than he was
paying.

Complainant has proven by a preponderance of the evidence the allegations
pertaining to false claims for car rental expenses contained in Counts XII, Xill,
and XIV.

3. House Rental

Counts XIll and XIV include allegations that the Defendant submitted false
claims to the NRC for hcuse rental expenses. In August 1989, upon arriving
in Region Il for his rotational assignment, Defendant rented an unfurnished i

apartment in Atlanta, Georgia, at a monthly rate of $875.00. NRC Exb. 9 at
68S-69S; Tr. 418 (Zerr). His lease on this property expired on March 31,1990.
NRC Exh. 9 at 68S-69S. As of April 1,1990 Defendant was reassigned to
serve as a resident inspector intern at the Hatch plant in Baxley, Georgia. Tr.
411, 415 (Zerr). The assignment necessitated that the Defendant obtain new
lodgings. Tr. 412 (Zerr). i

Beginning April I,1990, Defendant entered into a 6-month rental agreement
for a four-bedroom, single-family residence with an in ground swimming pool
located in Vidalia, Georgia. NRC Exh. 26 at 300-02; Tr. 412-13 (Zerr). The
monthly rental rate in the lease was $600.00. NRC Exh. 26 at 300-02.

During the 6 months that Defendant rented this house, he submitted two
vouchers to the government, one dated May 1,1990, for the period April 1,1990,
to April 30, 1990, and another dated December 24, 1990, for the period May
1,1990, to September 30,1990. NRC Exhs. 25,30. The vouchers respective!y
underlie Counts XIII and XIV.

The voucher for the period April 1,1990, to April 30, 1990, contained a
$875 claim for rent, it was supported by a copy of a portion of the expired
lease agreement for the apartment .in Atlanta, Georgia, rented to Defendant
at a monthly rate of $875. The portion of the copy submitted omitted the
identification of the property rented in Atlanta but included the monthly rental
amount of $875. NRC Exh. 25 at 162-63. Defendant did not live in Atlanta
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during this time period; he resided in Vidalia, Georgia. at the house he was
renting for $600 per month. Tr. 415 (Zert). Mr. Zerr was paid for the claimed
$875. NRC Exhs. 50 at 10,51 at 9.

In support of his voucher for the period May 1,1990, to September 30,1990, ),

in which he claimed $875 per month for rental expenses, he submitted a copy ;

of the lease he signed for the Vidalia house but altered the rental amount in the !
lease from $600 a month to $875 a month. NRC Exh. 30 at i 75-79,185-87;
Tr. 421-24 (Zerr). Defendant admitted that he altered the copy of the lease. Tr.
425 (Zerr). During the time period, Defendant paid to the rental agent of the

i

property $600 rent for each month relevant to the voucher. NRC Exh. 27; Tr.
416 (Zert).

Defendant's explanation was that because he was incurring expenses for
obligations he had relating to the house rental in addition to rent, such as lawn
care, extermination, and maintenance, he altered the lease amount to $850 per
month, which represented his total expenses. He claimed that he received no
money from the NRC in excess of that to which he was entitled. Tr. 423,425
(Zerr).

His explanation was inconsistent with his claim for the month of May 1990,
which not only claimed rental expenses of $875 but additional expenses for
extermination service of $15 and for lawn care for $35. NRC Exh. 30 at 175;
Tr. 426-27 (Zerr).

Investigation by Senior Criminal Investigator Ronald G. Fields disclosed
an oral agreement between Defendant and the realtor handling the Vidalia
house. Under the agreement, Mr. Zerr was responsible for grass-cutting services,
swimming pool maintenance, and extermination services. The investigator was
able to establish payments by Mr. Zerr in the amount of $350 for grass. cutting
services, $255 for swimming pool maintenance, and $45 for extermination
services. NRC Exh. 60, Tr. 880-84 (Fields).

Defendant testified that the reason he prepared a single voucher to cover the
5-month period May 1,1990, to September 30,1990, was that he was advised
that unless he submitted a voucher by December 24, 1990, the travel funds
advanced to him would be taken out of his salary, lie did not testify as to
why he was so many months behind in submitting vouchers. Defendant testified
that he did not rely on calendars, day timers, or receipt books to complete the
voucher. He stated that he followed the practice that he used throughout the
rotational assignment of duplicating in format the first voucher that successfully
passed through the NRC travel office examination. He would itemize successive
vouchers in the same manner. Tr. 491-92.
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Discussion and Conclusions

By a preponderance of the evidence, the NRC has established that the
Defendant submitted false claims for house rental expenses he did not incur.

Again Defendant used false documentation to support the false claims. For
the false claim in Count XIII it was an expired lease for another location.
That the lease was for another location was concealed. Ibr the false claims in
Count XIV. Defendant altered the amount of the monthly rental in the lease by
increasing it by $275.

Although Defendant claimed that $275 was paid by him monthly for other
expenses in connection with the 6-n'onth rental for a total of $1650, there is no
convincing probative evidence of record that he spent more than $650 for such
expenses, as established by the investigator. Indeed, if Defendant had incurred
$1650 in authorized expenses, there would have been no reason for him to
falsify the supporting documentation. lie could have submitted evidence of the
$600 a month rental payments and the additional expenses incurred. Evidently,
he could not justify the claim for an additional $1000 and instead relied on false
documents to obtain it.

Defendant's explanation that his current situation arose in part from relying
on and following previously submitted vouchers is disingenuous. There was
legitimacy to some initial claims, but it is apparent the followups were false
because of changed circumstances that Defendant was aware of and concealed.

Defendant initially rented furniture from Cort but continued to file vouchers
for furniture rental after he stopped renting. Defendant initially rented a car
from IIertz for a monthly charge of $659 but continued to file vouchers for that
amount after contracting for and paying a $557 rate. Defendant initially rented
housing for $875 a month but continued to file vouchers in that amount after
leasing for less.

Complainant has proven by a preponderance of the esidence the allegations
pertaining to false claims for house rental contained in Counts XIII and XIVt

i except to the extent in Count XIV that the amount of the false claim for
house rental shall be reduced from $1375 to $725 to give Defendant credit
for $650 in expenses for grass-cutting services, swimming pool maintenance,
and exterminating services that he did incur.

1. Aleals and incidental Expenses

Counts XIII and XIV include allegations that the Defendant submitted .

'

false claims to the NRC for meals and incidental expenses (M&lE). The
federal government pays to its employees who are on official travel a daily
subsistence rate in lieu of requiring its employees to submit individual receipts
for food and other expenses. Tr. 543 (Corvelli); Tr. 791-92 (Miller). This ;

1
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rate varies according to the city to which an employee travels and is published
in government trasel regulations kept in each NRC office. It is reduced for
employees on extended travel. Tr. 791-93, 798, 821 (Miller).

Ilaving been on official government travel several times before starting his
rotational assignment in Georgia, Defendant was familiar with the system's
varying per diem rates among cities. Tr. 452 56 (Zerr). When Defendant began
his rotational assignment he claimed on his vouchers the $27 M&lE rate (reduced
due to long-term travel) for Atlanta, Georgia. See, e.g., NRC Exhs. 8 at 54, '

9 at 62. Defendant, however, upon moving from Atlanta to Vidalia, Georgia, |
which had a $26 rate, nor continued to claim and was paid the higher Atlanta
rate even though he resided in a lower M&lE rate city. NRC Exhs. 25 at 161,

,

{
30 at 175-79,56 at 395,69 at 2209. No reduced rate was ever calculated for i

Vidalia because by the time the NRC discovered that Defendant was residing in
a different city his rotation had ended. NRC Exh. 56 at 395.

I

Discussion and Ccmclusions

The NRC has failed to establish by a preponderance of the evidence that
the Defendant submitted false claims for M&lE because he charged $27 a day

,

instead of $26 on two vouchers. The difference of $1 a day is so small that )
it could have been overlooked. He evidence is not convincing that it was not j

more than mere negligence, which is not chargeable under the Program Fraud
Civil Remedies Act.

Counts Xill and XIV were not proven insofar as they allege the filing of
false claims for M&lE, where the authorized rate was $26 a day and Defendant

;

charged $27.
]
1

S. Use of a Personal Car and Double Billing

Counts XV through XXIII each allege that Defendant submitted false claims
to the NRC in charging mileage expenses for the use of a personal vehicle that
he never provided and for billing for M&lE for which he had been paid.<

While on rotational assignment at Region 11 in Atlanta, Georgia Defendant
made trips on official travel to such places as Tennessee, South Carolina, and
Florida. He submitted nine travel vouchers to cover the period September 1989
to March 1990 when he made the trips. The vouchers respectively underlie
Counts XV through XXIII. They were submitted to the NRC at Region II in
Atlanta and he was paid for mileage for the use of a "POA"(privately owned
automobile) and for the M&lE as claimed. NRC Exhs. 3139.

Defendant acknowledged that the only vehicle he employed for the subject
transportation was the rented vehicle from IIert/. for which he was reimbursed by
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,

NRC Headquarters at Rockville, htaryland. He testified that he did not possess
a personal vehicle while on rotation in Atlanta although he filed vouchers for
such use. Tr 457-59.

For the same days he submi ed travel expense claims for ht&lE to Region IItt

in Atlanta, for which he was paid, he had submitted claims for M&lE to NRC
Headquarters at Rockville, Maryland, for which he was also paid. Tr. 459; NRC

,

Exhs. 8, 9,16-25, 31-39.
Defendant's explanation for what occurred was that he was told that for

accounting arrangements he was to keep regional travel expenses separate from
Headquarters travel. Tr. 497. He did not consider that he had twice billed the
government for M&lE and car use. He stated that the claims for the regional

| travel were for mileage which he equated to merely being a cost for gasoline.
lie claimed not to have billed Headquarters for the same gasoline. Tr. 498-99.,

| In conjunction with the use of the Hertz rental car, Defendant regularly
claimed expenses for the cost of additional gasoline. NRC Exhs. 8, 9, 16-23.
For his claimed mileage for the alleged POA he was paid in excess of 20 cents
per mile. NRC Exhs. 31-39.

Discussion and C<mchnions

By a preponderance of the evidence, the NRC has established that the
Defendant submitted false claims for mileage expenses and for M&lE that he
did not incur.

Any accounting requirement to separate regional and Headquarters travel
expenses is not a license to bill both for the same M&lE expenses and to pocket '

the payments from both accounts. The requirement to separate the expenses
means just that, an allocation of the same expenses between the two accounts.
Defendant's interpretation that he could charge each for the same expenses is
not rational or credible. He seized the opportunity to bill and be paid by both.

His explanation that he did not twice bill the government for car use is
similarly not credible. Defendant's claim for mileage for a POA was a complete
fabrication that misled the government into paying for the use of a vehicle that ,

it was already providing. Had Defendant factually reported that he was using !
the Hertz rental vehicle for transportation, no payment for mileage would have |

been made to him.
Defendant disingenuously equated mileage expenses to gasoline costs, if

Defendant believed that they were of equivalent value, as he claims, there would
have been no need for him to prevaricate that he provided his own vehicle for
the transportation.

Complainant has proven by a preponderance of the evidence the allegations
pertaining to false claims for mileage expenses and for M&lE contained in
Counts XV through XXill.
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III. ULTIMATE FINDINGS AND CONCLUSIONS
ON Tile FALSE CLAIMS

Complainant has proven by a preponderance of the evidence that Defendant
submitted false claims to the government for expenses he did not incur, as set
forth in Appendix 1, except to the extent that (1) no false claim was established
for M&lE for Count XIII (in the amount of $30) and for Count XIV (in the
amount of $153); and (2) the amount of the false claim for housing rental in
Count XIV shall be reduced to $725 giving credit to Defendant for $650 in
additional expenses.

The total amount of the false claims proven is $12,800.33. The total amount
of false claims paid was $8855.68. The false claim proven in Count XIV, in
the amount of $3944.65, was not paid by the government.

Defendant knew at the time he submitted the false claims that they were
false, fictitious, or fraudulent. The false claims violate 31 U.S.C. s 3802(a)(1)
and 10 C.F.R. s 13.3(a)(1).

IV, CIVIL PENALTY AND ASSESSMENT
TO IIE IMPOSED

The law provides that for a false claim a defendant shall be subject to, in
addition to any other remedy that may be prescribed by law, a civil penalty of
not more than $5fXX) for each such claim. 31 U.S.C. 6 3802(a)(l); 10 C.F.R.
@ 13.3(a)(l). Additionally,if the Government has made any payment on a claim,
a person subject to a civil penalty shall also be subject to an assessment of not
more than twice the amount of such claim or that portion that is believed to be
in violation of the Act. 31 U.S.C. } 3802(a)(1),(3); 10 C.F.R. Q 13.3(a)(5). The
NRC's implementing regulations provide that, ordinarily, double damages and
a significant civil penalty should be imposed.10 C.F.R. s 13.31(a). They also
contain sixteen factors that may influence the Judge in determining the anwunt
of penalties and assessments to be imposed.10 C.F.R. s 13.31(b).

Complainant's Position

Complainant seeks the maximum civil penalty and assessment in this pro-
cceding. It works out to $115,000 in civil penalties ($5000 on each of the 23
counts) and $17,71I in assessments (two times the $8855.68 in false claims
paid to Defendant by the NRC). Complainant seeks a grand total of $132,711.
No payment was made to Defendant on the false claim found in Count XIV in
the amount of $3944.65 so that it is not subject to an assessment. 31 U.S.C.
s 3802(a)(I), (3); 10 C F.R. s 13.31(a)(5).
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Complainant would reduce the $132,711 by $7454.57 which represents the
monies that it has recovered from Defendant. NRC Exh. 65; Tr. 785 88'

(Miller). The restitution resulted from the pretrial diversion in connection with
the disposition of United States v. Zerr, Indictment No. 291-018, Southern
District of Georgia. NRC Exhs. 58,59,61; Tr. 894 95 (Fields).

Complainant relies on a number of the factors under 10 C.F.R. Q 13.31(b) in
calling for the maximum in penalties and assessments.

(a) The Number, Time Period, and Amount of the Claims

See 10 C.F.R. Q 13.31(b)(1), (2). (4). NRC points to the fact that there were
23 false claims, supported by fraudulent documents, involving thousands of
dollars that were submitted over a 16-month period.

(b) The Degree of Culpability, the Pattern of Such Conduct, and the
Concealment of the False Clahns

See 10 C.F.R. Q 13.31(b)(3), (8), (9). Complainant characterizes Defendant's
activities as a well. thought-out program of illegal salary supplementation that
was cleverly disguised. NRC states that Defendant took every opportunity to
enrich himself through false claims that constitute a pattern of the same or
similar misconduct. It points to ;he deliberate concealment of the truth by using
an expired lease for an apartment rental in Atlanta as a basis to claim higher4

rental costs for a house in Vidalia, the retention of payment coupons for furniture
no longer rented and the submission of such coupons with travel vouchers over
a period of 15 months, and the routine submission of the initial Hertz document
as evidence of the payment of charges in excess of those incurred.

| (c) The Complexity of the Program and Degree of Defendant's
! Sophistication

See 10 C.F.R. @ 13.31(14). Complainant asserts that Defendant's argument
that, at most, he made some mistakes is wholly without merit. The NRC's
position is that it was not a mistake considering Defendant's education, the i

responsible position he held, his experience in performing travel, and that the
matters at issue were not complex. The matters at issue were posed as a question
of whether Defendant incurred the expenses and worked the hours he claimed
or he did not. Complainant asserts that Defendant's fraudulent scheme in' filing
the false claims was complex and displayed sophistication on Defendant's part.
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(d) The Actual Loss, including the Cost ofImestigation

See 10 C.F.R. i 13.31(b)(5). It is Complainant's position that the amount
of the actual' payments of false claims to the Defendant and the cost of the
govermnent's investigation also support the imposition of a double assessment
and substantial penalties.

The NRC placed the cost of the investigation, covering a 3-year period, at )
$28,514.04. It represents the hours of work and cost of travel of Ronald G.
Fields, Senior Criminal Investigator of the Office of the Inspector General at the |

NRC. The total of $28,514.04 was broken down into $24,693.18 for wages and |

$3,830.86 for Mr. Field's travel. The figures were derived from the investigator's (
'

time reports, logs, and travel vouchers. Some of the expenses involved estimates
in that a single trip by the investigator could involve as many as three separate
investigations. NRC Exhs. 44, 47, 73-74; Tr. 747, 75 l-56, 867-69, 872-74, 879
(Fields).

(e) The Needfor Deterrence and the Potential Impact on Government
Programs

See 10 C.F.R. s 13.31(b)(16). Complainant argues that, if there is nothing
more imposed than a small penalty in addition to restitution, there would be no
real penalty for flagrant misconduct. It calls for a substantial penalty to deter
other NRC employees who may be similarly tempted.

Complainant is concerned that false claims and the cost of their investigation
deplete agency funds that can be better used for agency programs.

It considers the filing of false claims to be such misconduct that diminishes the
credibility and integrity of the resident inspection program. Complainant stated
that the program relies heavily on the reliability of the word of its inspectors. It
states that a significant penalty will give notice to those in the resident inspector
program that the independence and responsibility associated with the positions
may not he abused without certain and strong sanction. NRC asserts that a
maximum sanction would foster public confidence in the agency's efforts to
control waste, fraud, and abuse.

(f) The Relationship of the NRC's Loss to the Potential Penalty

See 10 C.F.R. l 13.31(a), (b)(6). Complainant argues that the imposition of
the maximum sanction, which would be more than three times the NRC direct
losses, is reasonable because (1) the maximum sanction is " ordinarily" warranted
where liability is shown, and (2) the applicable factors strongly favor imposition
of the maximum penalties.

- a
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Defendant's Position

Defendant in his posthearing brief does not focus on the issue of penalties and
assessments. The focus is on Defendant's position that he never filed false claims
and that he was not engaged in any wrongdoing. The defenses are repeated that
he lacked knowledge of the travel regulations, that he had limited experience
in the travel area and had to fend for himself under difficult circumstances on
a new assignment. He contends that he never intended to defraud anyone, that
there was no failure on his part to disclose information, that he attempted to
save the government money and that it got full value for the expenses claimed.

Defendant attributes part of his problem to being told on December 24,1990,
that he had only that day to complete a voucher covering the period May 1,1990,
through September 30,1990, and that he had to put together 6 months of travel
documentation to the best of his ability.

Defendant, in his brief, stated that he had suffered immensely and enough
over this matter. He contended that he had never been paid for hours he had
worked and was never reimbursed for expenses he incurred. Mr. Zert claims to
be owed substantial sums by the government.

Other matters to be considered in determining an appropriate sanction include
the following:

In Defendant's original motion seeking dismissal of this proceeding on the
grounds of double jeopardy he argued that the subject complaint is punitive in
nature in seeking restitution and monetary penalties. 38 NRC at 152. He based
this on the May 1992 " Agreement for Pretrial Diversion" with the United States
Attorney for the Southern District of Georgia which provided for the prosecution
to be deferred for 18 months, the dismissal of the indictment on meeting the )
agreement's conditions and making restitution in the amount of $7454.57. Id. j
NRC Exh. 60. 61; Tr. 898-900 (Fields). Defendant also relies on his leaving |

of government employment in lieu of other action, which was the equivalent of |
being discharged. 38 NRC at 152,157.

Defendant, in making restitution under the pretrial diversion agreement, was
credited with the time he claimed for travel between his residence and Hatch.
The value was calculated at $645.48 (33 hours x $19.56 per hour). NRC Exh.
60.

|
Discussion and Conclusions

'

The purpose of the Program Fraud Civil Femedies Act of 1986 is: (1) to
provide federal agencies that are the victims of false claims with an administra-
tive remedy to recompense such agencies for losses resulting from such claims,
(2) to deter the making and presenting of such claims in the future, and (3) to
provide due process protection to all persons who are subject to the adminis-
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trative adjudication. Congressional Statement of Findings and Declaration of
Purposes, Pub. L. No. 99-509, 6 6102.

'Ihe NRC's implementing regulations provide that " ordinarily double dam-
ages and a significant civil penalty should be imposed." The regulations do
provide that in determining an appropriate amount of civil penalties and assess-,

ments the Judge should evaluate any circumstances that mitigate or aggravate
the violation.10 C.F.R. s 13.31(a). The regulations provide a nonexhaustive list

i of sixteen factors that may influence the determination. 10 C.F.R. s 13.31(b).
J Ilowever, they do not limit the Judge from considering any other factors that

may mitigate or aggravate the offense for which sanctions are imposed 10
C.F.R. Q 13.31(c).

Complainant, in seeking the maximum sanction, correctly characterited the
nature of the offenses, that Defendant seized all opportunities to inflate his i

overtime and travel expenses throughout his 13. month rotational assignment |

and employed various deceptive meons to accomplish his purpose. i

The Act provides for recompense to the agency and the imposition of a !

sufficient sanction to deter any such future conduct. The NRC relates the
maximum sanction to the cost of the investigation which it places at $28,514.
I find this sum to have been established by the preponderance of the evidence.
Although estimates had to be made to arrive at the figure, the evidence was
sufficient to conclude that the figure is more likely to be true than not true. ;

In determining the appropriate penalty and assessment to be imposed, Com- |

plainant's position must be weighed with Defendant's that he has already been
sanctioned for the acts cited in the Complaint. Defendant was indicted. lie was
subject to the criminal justice system for a period of time. Ile made restitution
in the amount of $7454.57 and he lost his position with the NRC.2

Although the sanction in the criminal matter was not of a type that enabled
,

, '

Defendant to claim successfully the constitutional protection against double
jeopardy it must be considered in arriving at a civil penalty and assessment
that accomplishes the purposes of the law and is fair and just.

Based on all of the record, I find that a proper sanction that is proportional i

to what occurred requires that Defendant pay a civil penaky of $4000 on Count ;

I.XIV, which is not otherwise subject to an assessment because the $3944 false
claim was not paid by the government. A penalty is in order whether or not
the false claim succeeds. Defendant should pay on the remaining 22 counts a
double assessment of the $8855.68 in false claims paid by the government. The
$17,71I assessment should be reduced by the $7454.57 in restitution, leaving a
sum of $10,256. The combined civil penalty and net assessment that should be
paid total $14,256.

2 in nukmg restituimn. lifendant was nor charged for the ome he cl.unwd for communng between %daha and
Daxley Georgia The remrd in this proceeding warramed a different remit

|

|
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The amount is less than the government's investigation costs. However,
Defendant has paid significantly otherwise. A price has been established for
such conduct that should deter others from filing false claims.

,

The civil penalty and assessments were supported by a preponderance of the
evidence.

V. ORDER

Based upon the entire record, it is hereby ordered that Defendant shall pay,

to the Complainant $14,254, for a civil penalty and assessments for filing false
claims with the government, as hereinbefore found.

Pursuant to 10 C.F.R. % 13.37(c), notice is hereby stiven that unless this Initial
Decision is timely appealed to the authority head, or a motion for reconsideration
of the Initial Decision is timely filed, the initial decision shall constitute the final
decision of the authority head and shall be final and binding on the parties 30
days after it is issued by the Administrative Law Judge.10 C.F.R. s 13.37(d).

Defendant may file a motion for reconsideration of the Initial Decision within
20 days of the receipt of the initial Decision. If sersice was made by mail,
receipt will be presumed to be 5 days from the date of mailing in the absence
of contrary proof.10 C.F.R. Q 13.38(a).

Defendant may appeal the initial decision to the authority head by filing a
notice of appeal with the authonty head in accordance with 10 C.F.R. s 13.39. A
notice of appeal may be filed at any time within 30 days after the Administrative
Law Judge issues the initial decision.10 C.F.R. % L3.39(a) and (b)(1).

If a motion for reconsideration is timely filed, a notice of appeal may be filed
within 30 days after the Administrative Law Judge denies the motion or issues,

a revised initial decision, whichever applies.10 C.F.R. s 13.39(b)(2).

h!orton B. Margulies
CHIEF ADMINISTRATIVE LAW

JUDGE

March 9,1994
Bethesda, Maryland
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APPENDIX l

TAllLE SUhlMARIZING All.EGED FAI SE CLAIN1S

Date Amount
of of

Count Claim Voucher Subject of Claim Claim ($)

I 04 20 90 Form 145 Osertime 938.88
11 05 05 90 Form 145 Overtime 660.15

III 05 19 90 Form 145 Overtime 528.12
IV 09 28 89 R905842 Furniture rental 154.33

V 10 12 89 RMXX)02 Furniture rental 267.91

VI i1 01 89 R(XXX)02 Furniture rental 267.92

VII i1 08 89 R0(XXX)2 Furniture rental 267.91

VIII II 29 89 R(XXXX)2 Furniture rental 267.92

IX 12 13 89 R0(XXX)2 Furniture rental 267.91

X 01 01 90 R00(XX)2 Furniture rental 267.92
XI 03 21 90 R(XXX)02 Furniture rental 1089.52

XII 04 02 90 R002305 Furniture rental 517.90
Car rental 91.63

Xill 05 01 90 R002305 Furniture rental 535.83

Car rental 108.90

llousing rental 275.00
Nicals & incidental expenses (hi&lE) 30.00

XIV 12 24 90 R002305 Furniture rental 2679.15'

Car rental 540.50
llousing rental 1375.(X)

ht&lE 153.00

XV 01 02 90 R983154 hi&lE 123.50

N1ileage for personal vehicle use 155.25

XVI 01 02 90 ROH001 I ht&lE 130.00

hiileage for personal vehicle use 218.40

XVil 01 02 90 ROIKX)27 ht&lE 221.00
hiileage for personal vehicle use 261.60

XVIII 0102 90 ROH0393 Ni&lE 102.00

hiileage for personal vehicle use 12.00

XIX 01 02 90 R0fl0656 hi&lE 123.50

htileage for personal vehicle use l2.00
XX 01 16 90 ROH0841 hi&lE 123.50

hiileage for personal vehicle use 208.80
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Date Amount
of of

Count Claim Voucher Subject of Claim Claim ($)

XXI O1 29 90 ROB 0993 M&lE I17.00
Mileage for personal vehicle use 12.00

XXil 02 12 90 ROB 1098 M&lE 123.50

Mileage for personal vehicle use 216.00
XXill N 02 90 ROB 1505 M&lE 65.00

Mileage for personal vehicle use 122.88

APPENDIX 2

COMPARISON OF Tile RECORDED TIME OF
Tile FIRST ENTRY AND 1,AST EXIT OF

Tile PROTECTED AREA IlY DEFENDANT

PAY PERIOD 9

Time 1,ess llours
Date First Entry /1.ast Exit Span Lunch Claimed

,

4/9 (Mon) 7:39 a.m. - 4:46 p.m. 9:07 8:22 12

4/10 (Tue) 7:25 a.m. - 4:58 p.m. 9:33 8:48 12

4/11 (Wed) 7:56 a m. - 4:21 p m. 8:48 8:03 12

4/12 (Thu) 7:56 a.m. - 4:21 p.m. 8:25 7:40 12

4/13 (Fri) 8:03 a.m. - 3:18 p.m. 7:14 6:30 12

TOTAL 43:08 39:23 60

4/15 (Sun) NONE
4/16 (Mon) 7:26 a.m. - 4:02 p.m. 8:36 7:51 12

4/17 (Tue) 7:15 a.m. - 3:54 p.m. 8:39 7:54 12

4/18 (Wed) 7:52 a.m. - 4:12 p.m. 8:20 7:35 12

4/19 (Thu) 7:43 a.m. - 5:41 p.m. 9:58 9:13 12

4/20 (Fri) 7:31 a.m. - 2:03 p.m. 6:32 5:47 10

TOTAL. 42:05 38:20 68
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PAY PERIOD 10

Time Less llours
Date First Entry /Last Exit Span Lunch Claimed

4/22 (Sun) NONE
4/23 (Mon) 7:05 a.m. - 4:26 p.m. 9:21 8:36 12

4/24 (Tue) 6:37 a.m. - 6:48 p.m. 12:11 11:26 12

4/25 (Wed) 6:49 a.m. - 6:30 p.m. I1:41 10:56 12

4/26 (Thu) 6:48 a.m. - 5:44 p.m. 10.56 10:11 12

4/27 (Fri) 6:56 a.m. - 12:36 p.m. 5:40 - 10

TOTAL 49:49 46:49 68

4/29 (Sun) 3:02 p.m. - 5:34 p.m. 2:32 - 8

4/30 (Mon) 6:31 a.m. - 5:51 p.m. I1:20 10:35 12

5/l (7ue) 6:39 a.m. - 5:30 p.m. 10:5 | 10:06 12

5/2 (Wed) 6:49 a.m. - 5:50 p.m. I1:01 10:16 12

5/3 (Thu) 6:43 a.m. - 5:28 p.m. 10:45 10:00 12

5/4 (Fri) 3:56 a.m. - 11:34 a.m. 7:38 6:53 7

TOTAL 54:07 50-22 63

PAY PERIOD 11

Time Less llours
Date First Entry /Last Exit Span Lunch CIal.ned

5/6 (Sun) 12:27 p.m. - 5:52 p.m. 5:25 - 8

5/7 (Mon) 6:03 a.m. - 5:32 p.m. I1:29 10:44 12

5/8 (Tue) 6:43 a.m. - 5:49 p.m. I1:06 10:21 12

5/9 (Wed) 6:05 a.m. - 5:39 p.m. I1:34 10:49 12

5/10 (Thu) 6:30 a.m. - 4:34 p.m. 10:04 9:19 12

5/l1 (Fri) 7:0'2 a.m. - 11:4 I a.m. 4:39 - 8

TOTAL 54:17 51:17 M

5/13 (Sun) 2:40 p.m. - 7:09 p.m. 4:29 - 10

5/14 (Mon) 6:46 a.m. - 6:01 p.m. I1:15 10:30 12

5/15 (Tue) 6:55 a.m. - 5:44 p.m. 10:49 10:04 12

5/16 (Wed) 7.03 a.m. - 5:50 p.m. 10:47 10.02 12

5/17 (Thu) 6:15 a.m. - 6:09 p.m. I1:54 11:09 12

5/18 (Fri) 7:32 a.m. - 12:55 p.m. 5:23 - 8

TOTAL 54:37 51:37 66

,
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Cite as 39 NRC 163 (1994) DD-94-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

in the Matter of Docket No. 50-289

GENERAL PUBLIC UTILITIES
NUCLEAR CORPORATION

(Three Mile island Nuclear
Station, Unit 1) March 31,1994

The Director of the Office of Nuclear Reactor Regulation denies a Petition
dated July 10, 1992, filed with the Nuclear Regulatory Commission (NRC) by
Robert Gary, on behalf of the Pennsylvania Institute for Clean Air (PICA), re-
questing that the NRC take action with respect to GPU Nuclear Corporation
(GPUN). The Petitioner alleged discrepancies in the Dauphin County Radiolog-
ical Emergency Response Plan (RERP) and that the Pennsylvania Emergency
Management Agency (PEMA) and the Dauphin County RERPs fail to provide
for the use of military vehicles in the event of a radiological emergency, and
requested that the NRC order GPUN to " power down" Three Mile Island Nu-
clear Station Unit 1 (TMI-1) until a workable emergency evacuation plan is in
place. In various supplements to the Petition, the Petitioner alleged additional
deficiencies in emergency preparedness planning and drills, and requested that
the 10-mile plume exposure pathway for TMI-I be expanded to include the City
of Harrisburg, that the NRC conduct an independent de novo investigation of
Petitioner's concerns, that the NRC require GPUN to remit $1 million per year
to the Commonwealth of Pennsylvania for emergency planning around TMI-1,
or in the alternative that the NRC federalize the collection and distribution of
emergency preparedness funds, and that the NRC require that the RERP for
Dauphin County be limited to 100 pages, tabbed, waterproofed, color-coded,
and in large ty pe for ease of use in an emergency, and include all implementing
procedures. After an evaluation of the PEMA and Dauphin County RERPs by
the Federal Emergency Management Agency, the Director concludes that Pe-
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titioner raised no substantial public health or safety concerns and that there is
reasonable assurance that adequate offsite protective measures can and will be
taken to protect the health and safety of the public in the esent of a radiological
emergency at TMI-l.

DIRECTOll'S DECISION UNDER 10 C.F.R. s 2.206

1. INTRODUCTION

Ily letter dated July 10, 1992, Robert Gary, on behalf of the Pennsylvania
Institute for Clean Air (Petitioner or PICA), submitted a Petition pursuant to
section 2.206 of Title 10 of the Code of Federal Regulations (10 C.F.R. 5 2.206)
to Ivan Selin, Chairman, U.S. Nuclear Regulatory Commission (NRC or staff), j
requesting that the NRC take action with respect to General Public Utilities ;

Nuclear Corporation (GPUN or Licensee). The Petitioner requested that as I
soon as possible (preferably within 5 working days)(1) the Federal Emergency
h!anagement Agency (FEMA) examine certain alleged transportation-related
discrepancies in the Dauphin County Radiological Emergency Response Plan
(RERP), and (2) the NRC order GPUN to " power down" Three Mile Island
Nuclear Station Unit I (TMI-1) and not permit the plant to generate power until
the discrepancies are corrected and a valid, workable emergency evacuation plan
is in place. Dauphin County is one of five risk counties that lie partially or
wholly within the 10.-nule plume exposure pathway emergency planning zone
(EPZ) for TMI-1.

The Petition alleged a number of deficiencies in the Dauphin County RERP.
The Petitioner raised three major areas of concern, as follows:

1. The Dauphin County emergency operations center (EOC) fails to ad-
equately maintain letters of intent for the county's transportation pro-
viders.

2. The Dauphin County RERP lists out of-date names and telephone num-
bers for the bus providers and lacks after-hours telephone numbers for
those providers, and fails to account for approximately 60 of the 450
required buses.

3. The Pennsylvania Emergency Management Agency (PEMA) and the
Dauphin County RERPs fail to provide for the use of military vehicles
in the event of a radiological emergency,

11. IIACKGROUND

13ecause the concerns raised by the Petitioner relate to state and local
emergency response plans, the Staff requested assistance from FEMA in a letter
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i

in accordance with 10 C.F.R.150.47(a)(2), as well asdated July 22, 1993,
the memorandum of understanding (MOU) between the NRC and FEMA, as

see l'ederal Register at 58 Fed. Reg 47,996 (Sept.17, 1993,updated on June
FEMA is the federal agency with primary responsibility for offsite

emergency planning for nuclear power plants. Exec. Order No.13,657 (see 53
14, 1993).

Fed. Reg. 47,513), reprinted in 50 U.S.C.A. } 2251, app. at 199 (1988).
By letter dated August 5,1992, to Mr. Gary, the Staf f acknowledged receipt

of the Petition and informed the Petitioner of the NRC's request for assistance
from FEMA.

Mr. Gary submitted information supplementing the Petition in letters to315, 1993, February 14,199 ,
the NRC dated December 2,1992, JanuaryMr. Gary also provided supplemental information in
and October 7,1993. 10, 1992, as documented in a letter to
a telephone call to the Staff on JulyThe Staff forwarded this correspondence to
Mr. Gary dated October 28,1992.
FEM A to consider in evaluating the concerns raised in the Petition.18, 1993,

In two letters to the NRC, one undated letter received on July
and one dated January 6,1994, the Petitioner submitted additional informationA
supplementing the Petition, w hich did not require further assistance from FEM
to evaluate, and which has been considered in this Decision.

On February 2,1994. Mr. Gary made additional requests on behalf of PICA
at a public meeting with the NRC Staff.

FEMA Interim Report

By letter dated October 27,1992, FEMA provided the NRC with an interim
report of the actions that FEMA had taken to date in response to the Petition. On
September 4,1992, FEMA Region 111 Staff met with representatives of PEMA
and the Dauphin County Emergency Management Agency to discuss the issues
raised by the Petitioner, As a result of the meeting and FEMA's initial review
of the Dauphin County plans, FEMA found that:

The letters of intent at the Dauphin County emergency operations center
1.

were not current, llowever, in early August 1992. Dauphin County sent
out new letters of intent to the county transportation providers for their
signatures. FEMA reviewed the content of these letters and determined
that they did not include pertinent information on the number and
capacity of transportation vehicles available. Amended letters requesting
the number and capacity of vehicles were sent to these transportation
providers, but these letters had not yet been signed and returned.
A review of the Dauphin County RERP indicated that all groups (general
and special populations) requiring transportation had been identified and

2.
;

were current as of September 1992. Ilowever, there were discrepancies
between sections of the Dauphin County RERP that concerned the
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number of buses available for general population evacuation. PEMA
and Dauphin County were revising the Dauphin County RERP to include
more accurate, up-to-date numbers concerning buses.

3. Both the State and Dauphin County RERPs contained provisions for
the deployment of the Penasylvania Army National Guard (PAARNG)
to Dauphin County, if necessary, during a radiological emergency.
110 wever, FEMA requested further information from PEMA regarding
(a) the general type and amount of resources that are available to the
county through the PAARNG during such an emergency, and (b) the
extent to which PAARNG personnel have been trained and exercised in
responding to radiological emergencies.

FEMA informed th: NRC that additional time would be required to (1) give
PEMA and Dauphin County adequate time to complete the activities that were
undertaken to address the Petitioner's concerns, and (2) allow FEMA time to
review the plan revisions, signed letters of intent, and other materials to ensure
that the Petitioner's concerns had been adequately addressed and alleviated.

By letter dated November 24, 1992, the NRC forwarded FEMA's initial
findings to Mr. Gary.

I,etter from R. Gary to T. Murley, Director, Office of Nuclear Reactor
Regulation, Dated December 2,1992

By letter dated December 2,1992, to the NRC, the Petitioner acknowledged
receipt of FEMA's interim report and submitted the following additional ques-
tions:

If there is a plan for use of the PAARNG to evacuate people using=

military trucks, where is it?
What are the names and telephone numbers of the PAARNG Command-*

ing Officers or Duty Officers who would be called to activate the evac-
uation trucks? On what page of the Dauphin County RERP can that
information be found?
What military units are tasked with responding to an evacuation neede

involving those trucks? Are there designated drivers and company
commanders? What kind of briefings have these people had? Where is

,

a list of their names?
Are there any particular military trucks that are designated for the task.

of evacuating Harrisburg or any other area of Dauphin County?
Are there routes and staging areas for these trucks? Does deployment*

of the Ps\ARNG intend an evacuation procedure or a law-and-order-
keeping mission?
What about coordination between the PAARNG and local officials?e
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Licensee Hesponse

fly letter dated December 30,1992, the Licensee responded to the Petition, j

GPUN contends that PICA failed to proffer any evidence of a violation of NRC
regulations or of a substantial health and safety issue warranting institution of
an enforcement proceeding against GPUN. Additionally, GPUN asserts that the
relevant issue for the NRC is whether there is reasonable assurance that adequate
protective steps can and will be taken in the event of a radiological emergency,
not whether continued improvements in offsite emergency planning could be
made.

In addition, GPUN contests three of the Petitioner's allegations. GPUN dis-
pures that emergency preparedness in Dauphin County is substandard because
of a lack of letters of agreement with transportation providers. GPUN states
that three bus companies have participated in biennial emergency preparedness

i

| exercises which FEh1A has consistently approved, and GPUN submitted " State-
ments of Understanding" between the Dauphin County Emergency hianagement
Agency and the Capital Area Transit Hus Company, the llegins Valley Lines,
Inc., ilus Company, and the Capitol Bus Company, all executed in September
and October 1992. Secondly, GPUN disagrees that the name and telephone
numbers of contact personnel at the bus companies must be in the Dauphin
County RERP (the plan). GPUN states that the names and telephone numbers
of contact personnel are in the implementing procedures, which is the appropri-
ate location, and that the names and telephone numbers are updated quarterly.
Thirdly, GPUN contends that although PENIA has the authority to use military
vehicles in radiological emergencies, PENIA does not presently contemplate do-
ing so because of the excessive time required to motilite military schicles.

i.etter from R. Gary to I, Selin, Chairman, U.S. Nuclear Regulatory
Commission, Dated January 15,1993

By letter dated January 15, 1993, to the NRC, the Petitioner provided a
" rejoinder" to the Licensee's response to the Petition and expressed the following
concerns:

PICA's position is that scheduled bus drills show only that walkie-talkies*

work and that people can be directed to go through a choreography when
everyone has been notified prior to the drill. These bus drills would not
meet military standards.
Names and phone numbers of emergency response personnel and organi-*

i.ations should be placed in the RERP for ease of reference by responders
in an emergency. Placing this information in implementing procedures
may take it out of the public drmain in which it could be reviewed by
public-interest organizations.

,
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In addition, the Petitioner posed several questions directed at PEMA:e

Why aren't the letters of intent for private bus cornpanies on file*

at PEMA where they are supposed to be?
What is PEMA doing to supervise the counties and to ensure thate

they are in compliance with standard procedures for emergency
readiness?
Why does PEMA feel that its role is confined to communications,e

coordination, and liaison?
Is PEM A in violation of its founding statute which calls for it to:.

(a) backstop the counties,
(b) build two warehouses and stock them with emergency sup-

plies?
What are the names and telephone numbers of current executivese

at the bus companies and are there any other deficiencies in the
county plans that PEM A doesn't know about, and if there are such
deficiencies, what steps are being taken to screen these plans for
adequacy?
Why is Dauphin County 50 school buses short?e

Why hasn't PEMA aggressively sought more resources from thee

Pennsylvania General Assembly? Why doesn't PEMA obtain
more resources from the General Assembly or the nuclear utility
licensees to make distributions to the counties that would be
commensurate with their task in the event an evacuation was
required?
Does the Dauphin County PERP meet the standards in terms of*

its goal of evacuating those persons within the 10-mile EPZ?
Is a 10-mile EPZ reasonable for Three Mile Island, consideringe

that a highly populated area, the City of Harrisburg, is just outside
the 10-mile limit and is, therefore, excluded from PEMA's
evacuation plans?
Are school bus drills, conducted in the middle of workdays when*

everyone involved has been put on notice ahead of time, adequate
tests of emergency preparedness? What standard does PEMA

|
seek to meet its emergency preparedness drills? Are the drills
purporting to test the equipment or the emergency responders?
If the drills are to test the responders, then they should be
unannounced and held at various times of the day and night and, !

therefc,re, more closely approximate an actual emergency event. I

I
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I,etter from R. Gary to I, Selin, Chairman, U.S. Nuclear Regulatory
Commission, Dated February 14,1993

By letter dated F(nruary 14, 1993, to the NRC, the Petitioner supplemented
his rejoinder of tb; Licensee's response to the Petition. This supplement
included a leuer f om Stephen R. Reed, Mayor, City ofliarrisburg, Pennsylvania,
to Mr Gary, dated February 8,1993. The following concerns were presented
or reiterated in Mr. Gary's and Mayor Reed's letters:

PEMA should request more funding from the General Assembly, at least*

$5 million dollars per year, not $500.000, to protect all the citizens in the
Commonwealth of Pennsylvania in the event of a radiological emergency.
It is appropriate to use Department of Defense (DOD) equipment to*

evacuate people from the EPZ. and from the other 90% of Harrisburg
as well.
Mayor Reed states that the City of Harrisburg "rernains of the strong |

*

view" that the Dauphin County Emergency Management Plan must in- I

clude specific details for the use of military vehicles from the New i

Cumberland Army Depot and Indiantown Gap and vehicles and person-
nel from Mechanicsburg Ships Parts and Control Center.
The City of Harrisburg opposes the removal of" critical operational data"*

4

from the Dauphin County RERP. The data referred to are the names and
phone numbers of emergency response personnel and organi/ations that
appear in the implementing procedures.
Mayor Reed's position is that the entire City of Harrisburg should be*

included in the 10-mile EPZ around Three Mile Island.

PDI A's Response

fly letter dated July 12, 1993, from Mr. Joseph LaFleur, Director, PEMA,
to Mr. Robert Adameik, Chief, Natural and Technological Hazards Division,
FEM A Region 111, PEM A provided its response to FEM A regarding the concerns
raised in the Petition and supplements to the Petition. PEMA has also engaged
in direct dialogue and correspondence with Mr. Gary to answer his questions
and concerns. PEMA's response is discussed below in addressing Petitioner's
concerns.

|
|

I1.etter from R. Gary to I. Selin, Chairman, U.S. Sorlear Regulatory
Commission, Receised July 18,1993 (Undated)

The NRC received a letter from the Petitioner (undated) on July 18, 1993,
requesting, "at a minimum, the NRC to take over the investigation and
complete it with dispatch" due to the length of time that had expired since
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submittal of the original Petition. The Petitioner's request for the NRC and/or
independent counsel or commission to conduct an independent investigation of
the concerns raised in the Petition was reiterated in letters to the NRC dated
October 7,1993, and January 6,1994. The Petitioner also made this request
during a February 2,1994 meeting with NRC and FENIA staff.

Letter from R. Gary to I. Selin, Dated October 7,1993

Ily letter dated October 7,1993, to the NRC, the Petitioner reiterated several
concerns that had been forwarded to the NRC in previous correspondence.
Specifically:

it makes sense to include the residents of Ilarrisburg in the 10-mile EPZe

around Three htile Island because they would base to evacuate anyway.
The use of trains and military trucks from New Cumberland and In-*

diantown Gap should be fully integrated into the county, state, and fed.
eral plans for evacuation of the population around Th11-1.
Emergency preparedness drills should be conducted on an unscheduled.

basis.

The evacuation plan based on school buses and private buses is 50 buses.

short.

FENIA's Final Report

FENIA issued its final report evaluating the State of Pennsylvania and
Dauphin County RERPs on December 16, 1993, in response to the concerns
raised in the Petition and the supplements to the Petition. FENIA's December
16,1993 report is discussed below in addressing the Petitioner's concerns.

Letter from R. Gary to I. Selin, Chairman, U.S. Nucle ir Regulatory
Commission, Dated January 6,1994

fly letter dated January 6,1994, to the NRC, the Petitioner commented
on FEh1A's findings and requested that the comments be considered as a
supplement to the Petition. The Petitioner's comments are as follows:

hiilitary vehicles could he activated much faster than buses and much*

more reliably. The NRC should obtain a " certificate" from the PAARNG
stating that they could not respond in less than 6 hours. The NRC should
also confirm that there are no other military forces of any kind that could
contribute to an emergency evacuation of flarrisburg. A " certificate"
from the Secretary of Defense would be appropriate evidence to indicate
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that DOD has no forces that could respond in less than 6 hours. A
military unit that can respond in I hour should be found.
NRC should determine whether PEMA has complied with Pennsylvania*

law by stockpiling emergency supplies at Torrence State fiospital and
Pike Center, rather than building two warehouses. Lack of funds is not
an excuse for PEMA's failure to comply.
PEMA's conclusion that $500,0(X) per year is adequate for radiological*

emergency preparedness for the entire State of Pennsylvania is unjusti-
fled. The NRC should determine the needs and resources for emergency
preparedness.
The NRC should investigate PEMA assertions of the availability of*

emergency supplies at Torrence State Hospital and Pike Center. The
NRC should inventory those stockpiles and prepare a " certificate" stating
that PEMA is in compliance with Pennsylvania statutory requirements
regarding emergency supplies.
Both PICA and the Mayor of liarrisburg propose that the size of the*

plume exposure pathway EPZ for Three Mile Island be 20 miles in
radius, rather than 10 miles.
Congress relied on witnesses who promised military standards of pre-.

paredness in authorizing the civilian nuclear power program. PEMA's
use of unannounced drills only once every 6 years does not meet military
standards.

Although no deficiencies were identified during the May 19,1993 full-*

participation exercise for Three Mile Island, it cannot be s iid that there
are no deficiencies in oserall emergency preparedness; TMI was cited
by the NRC for a delay in staffing of their emergency response facilities
during an unauthorized intrusion event on February 7,1993.

Meeting with Mr. Gary on February 2,1994

At the request of the Petitioner, the NRC and FEMA held a meeting with
the Petitioner on February 2,1994. This meeting was open to the public and
was attended by representatives from GPUN, PEMA, the Nuclear Management
and Resources Council, the Union of Concerned Scientists, and the Associated
Press. Mr. Gary discussed four concerns at the meeting and stated that he
believed that all "other matters raised by PICA are either dependent on these

main issues, or they have already been satisfactorily dealt with "

The four issues were:
Evacuation planning for the City of flarrisburg should be in place. To*

this end, a contingency planning area (CPA) could be established for
liarrisburg that would allow for a layered response if the City would be
required to be evacuated.
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U.m of military vehicles to evacuate the EPZ and the balance of Ilar-*

risbuy is an option and should not be rejected without a study on its
efficacy.
The $500,000 per year budget for the state and local radiological*

emergency preparedness programs is inadequate. The Petitioner believes
$5 million to be a more appropriate amount, or an assessment of $1
million per year for each nuclear power facility in the state.
The RERP for Dauphin County should be limited to 100 pages, tabbed,*

waterproofed, color-coded, and in large type for ease of use in an
emergency. Additionally, the RERP should include the implementing
procedures.

Petitioner requested that the NRC perform a de novo investigation to resolve
these issues. Specifically, Petitioner requested that the NRC should contact
the appropriate military authorities and investigate the availability and type of
military vehicles and personnel, and military response times. Petitioner also
suggested a survey of county executives and mayors to determine the level of
funding appropriate to meet their emergency preparedness needs.

III. DISCUSSION

The Commission's regulation governing emergency plans for nuclear power
reactor applicants seeking operating heenses states in 10 C.F.R. s 50.47(a)(1)
that no operating license for a nuclear power reactor will be issued unless a
finding is made by the NRC that there is reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological emer-
gency. In accordance with 10 C.F.R. % 50.47(aX2), the NRC will base its find.
ing, in part, on a review of FEMA's findings and determinations as to whether
state and local emergency plans are adequate and whether there is reasonable
assurance that they can be implemented. FEMA, in making its determinations,
evaluates the state and local plans against the enteria established in NUREG-
0654/ FEMA-REP-1, Rev.1," Criteria for Preparation and Evaluation of Radi.
ological Emergency Response Plans and Preparedness in Support of Nuclear
Power Plants"(November 1980, in accordance with 44 C.F.R. s 350.5(a).

By memoranda to the NRC, dated June 16,1981, and September 18, 1981,
FEMA provided its interim findings and determinations relating to the status
of state and local emergency preparedness around Three Mile Island. FEMA
concluded that state and local plans possess an adequate " capability to protect
the public in the event of a radiological emergency."

For operating reactors, the conditions of the license are delineated in 10
C.F.R. s 50.54. Concerning emergency planning and preparedness 10 C.F.R.
s 50.54(s)(2)(ii) in part, requires the following:
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If . . the NRC finds that the state of ertwrgency preparedness does not proside reasonable
auurance that adequate protective measures can and mil be taken in the event of a
ra(hological emergency . and if the deficiencies . are not corrected within four
months of that findmg. the Commiwion u ill determine w hether the reactor shall be shut down
untd such deficiencies are remedied or whetner other enforcement action is appropnate. In
determining whether a shutdow n or other enforcement action is appropriate, the Commission
shall take into account, among other factors, whether the beensee can demonstrate to the
Comnunion's satisfaction that the deficiencies in the plan are not significant for the plant in
question, or that adequate interim compensating actions hase been or will be taken promptly,
or that there are other compelling reasons for continued operation.

In accordance with 10 C.F.R. 6 50.54(s)(3), the NRC will base this finding,
in part, on a review of FEMA's findings and determinations as to whether state
and local emergency plans are adequate and capable of being implemented. In
accordance with 44 C.F.R. 5 350.13(a), FEMA may withdraw its approval of
state or local emergency plans if it finds that the state or local plan is no longer
adequate to protect public health and safety by providing reasonable assurance
that appropriate protective measures can be taken, or is no longer capable of
being implemented. The basis for FEh1Ns withdrawal of approval is the same
basis used for making its initial determir.ations, i.e., the criteria in NUREG-
0654/FEh1A-REP-1. Subsequent to its interim findings of June and September
1981, FEh1A has continued to confirm, through exercise observations and plan
reviews, its reasonable assurance finding for the offsite emergency plans and
preparedness around Three hiite Island.

A. The July 10,1992 Petition

Summarized below for each of the three major areas of concern raised in the
original Petition is NRC's evaluation of those courns, based upon FEh1A's
final report dated December 16, 1993, and PEh1A's response to FEh1A in a
letter dated July 12, 1993,

l, l'he Dauphin County EOC failed to maintain letters of intent for the
county's transportation providers.

PEh1A has begun to place more emphasis on such documentation and to
obtain letters of intent, in the form of statements of understanding (SOUs),
from their resource providers. PEh1A provided FEh1A with SOUs dated
September 1992 and October 1992 between Dauphin County and the three bus
transportation providers. FEh1A finds that these SOUs meet the requirement of
demonstrating the provider's intent to respond to emergencies.

In subsequent correspondence the Petitioner questioned why these SOUs were
not on file at PEMA. In a letter to h1r. Gary, dated July 15,1992, PEMA
answered this by stating that the SOUs are negotiated and maintained by the
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cognizant risk county where the resources are to be used There is no federal
requirement to maintain copies of agreements between local governmental
jurisdictions and private resource providers at the state level. Accordingly,
Petitioner has neither raised a substantial safety concern, nor demonstrated
that the RERP fails to provide reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency.

2. The Dauphin County RERP lists out-of-date names and telephone imm-
bers for the bus providers, lacks after-hours telephone numbers for those
providers, and does not accountfor some buses required by the RERP.

The Dauphin County RERP has been revised as of February 1993. Contact
names and telephone numbers for bus providers have been updated. Because
telephone numbers are not needed or intended to be shown in the Dauphin
County RERP, PEh1A moved them to the standard operating procedures (SOPS)

'

for the applicable county staff personnel.
FEh1A Region 111 staff telephoned the three bus providers listed for Dauphin

County and verified the names and telephone numbers of the contacts, includ-
ing the phone numbers for off. hours. The FEh1A Region III staff subsequently
reviewed this information in the SOPS and verified its accuracy In addition, dur-
ing the htay 1993 exercise, FEh1A observed the Dauphin County transportation
staff make actual telephone calls to the three bus companies The FEh1A staff
ascertained the number of buses available from these companies and notified
the municipalities that their unmet needs would be met. According to the plan,
56 buses would be needed to fill the municipalities' unmet needs, in addition to
the 96 buses already available from county resources. PEh1A was apprised of
the county's unmet need of 56 buses and demonstrated that 56 buses could be
supplied from state resources.

In subsequent correspondence the Petitioner questioned the removal of contact
names and phone numbers from the Dauphin County RERP and their relocation
into the SOPS; thus, according to the Petitioner, taking them out of the public
domain. The Petitioner also presented a letter from hiayor Reed of Harrisburg
supporting the position that this type of information should remain in the RERP.

The Dauphin County RERP is intended to provide a broad perspective of ;

its objectives and of the organization's concept of operations, including a ;

description of the emergency response organization, facilities, responsibilities
and authorities, and interorganizational relationships. It is not intended to contain |
details that are subject to change, such as names, phone numbers, step-by-step l
procedures, etc. T'iese details are maintained in procedures (SOPS) that are used |
by specific respon ,e organization personnel to implement the plan objectives. '

Therefore, it is rusonable and appropriate to place information such as names
and phone numbers in the applicable SOPS.
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Petitioner has not raised a substantial safety concern or demonstrated that the
RERP fails to provide reasonable assurance that adequate protective measures
can and will be taken in the event of a radiological emergency.

3. The PEMA and the Dauphin County RERPsfail to provide for the ase
of military vehicles for evacuation in the event of a radiological emergency.

In a letter to hir. Gary dated September 23,1992, Stephen R. Reed, Alayor of
IIarrisburg, Pennsylvania, supported the " view that military vehicles, of which
there are plenty in the immediate Harrisburg area, be a part of the Dauphin
County Plan." In subsequent correspondence with the NRC, the Petitioner

j submits that military trucks could also be used to evacuate the balance of

| Harrisburg that is outside the established 10-mile EPZ.
] PEhiA states in its letter dated July 12,1993, that Pennsylvania's emergency

response plans do not rely upon military vehicles for the initial response during
i an emergency, because to do so would be more time-consuming than the process

currently outlined in emergency response plans. Rather, the PAARNG will
support counties on a contingency basis for radiological and other emergencies.
The PAARNG provides a battalion to assist each risk and support county.
Dauphin County is actually supported by one primary battalion with backup,
as necessary, by a second specified battalion. The units are directed to forward
assembly areas (to be determined 2 hours after notification). Each battalion
takes approximately 6 hours to assemble and be prepared to move from their
armories. The specific tasks of each battalion will be determined when the units
hecome available and the needs of the county emergency management agency
are solidified in light of the events as they unfold. The PAARM is equipped
with combat, combat support, combat service support vehicles, and aircraft that
do not tend themselves to the safe and orderly movement of civilians. According
to PEhfA, the depots referenced by the Petitioner and h!ayor Reed do not
have assigned to them Table of Organization and Equipment truck companies.
Instead, they rely primarily on commercial trucking companies and, occasionally,
U.S. Army Reserve truck companies using flatbed trailers. Therefore, PEhtA
does not plan to utilize National Guard trucks to evacuate civilians. hforeover,
PEh1A states that it has identified sufficient civilian bus assets to evacuate that
portion of the population that may not have a method of personal transportation.

The NRC has no requirements that specify the precise means and methods
to be used in carrying out prompt protective actions for the public, including
evacuation, in the event of a radiological emergency. The choice of such means
and methods is at the discretion of the cognizant state and local authorities.
Once such means and methods have been selected and procedurahzed, FENIA
will review and evaluate their adequacy. FEh1A's evaluation of the state and
local plans is based upon the criteria established in NUREG-0654/FEh1A-REP.
1, in accordance with 44 C.F.R. s 350.5. I'Eh1A has evaluated the offsite

'
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emergency plans for the 10-mile EPZ surrounding Three hiite Island Nuclear
Station, including the provisions for evacuating the EPZ, and found them to be
adequate. Accordingly, Petitioner has failed to raise a substantial safety concern
or to provide evidence that offsite emergency preparedness does not provide
reasonable assurance that adequate protective measures can and will be taken in
the event of a radiobgical emergency.

11. Additional Questions Raised by Mr. Gary

As discussed in Section 11, supra, hir. Gary supplemented the July 10,1992
Petition in subsequent correspondence to the NRC. The NRC forwarded this
supplemental information to FEh1 A for its consideration in reviewing h1r. Gary's
concerns. FEh1A provided its response in a report to the NRC, dated December
16.I993.

1. Why is Dauphin County 50 school buses short and what does this mean

for the affected residents?
The February 1993 Dauphin Ceunty plan reflects an overall unmet need for

56 buses. The county plan statu that unmet county needs will be reported to
PEh1A. The state plan requires the Pennsylvania Department of Transportation
to develop and maintain an inventory of statewide transportation assets for use
in evacuating risk counties. PEh1A states that information about transportation
providers is maintained in computeri/cd data banks at the state EOC and that
procedures for meeting the unmet county needs are part of the state and county
SOPS. During the hiay 19,1993 biennial radiological emergency preparedness
(REP) exercise, FEh1A observed that the procedures for reporting and meeting
the unmet county transportation needs for Dauphin County were successfully
exercised. Accordingly, Petitioner has neither raised a substantial safety concern,
nor demonstrated that the RERP fails to provide reasonable assurance that
adequate protective measures can and will be taken in the event of a radiological
emergency.

2. What are the telephone numbers of the PAARNG commanding officer
aniUor duty officers who would be called to activate the evacuation trucks?
Where in the Dauphin County RERP can this information be found? Which
military units are tasked with supplying vehiclesfor evacuation? Are designated
drivers and company commanders designated by name? What type of briefings
have these personnel received? Have specific trucks been designated for
use in evacuating Harrisburg or other Dauphin County jurisdictions? Have
staging area locations and evacuation routesfor these trucks been delineated
on Dauphin County maps?
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PEMA concluded that since Pennsylvania plans rely entirely upon civilian
vehicles for evacuation in the event of a radiological emergency, and military
vehicles are only used if the PAARNG has been activated and evacuation
assistance is specifically requested, it is not necessary for the Dauphin County
plan to include this type of information. FEMA agrees.

With concern to training, PEMA concluded that due to the PAARNG's
limited mission in radiological emergency response, their full training schedule,
and turnover rate PAARNG personnel need not receive " civilian radiological"
training beyond that provided in their Army annual training program. FEMA
agrees. This training satisfies NRC requirements for radiological emergency
response training of personnel w ho may be called upon to assist in an emergency.

See 10 C.F.R. 9 50.47(b)(15).
Accordingly, Petitioner has not raised a substantial safety concern or demon-

strated that there is a lack of reasonable assurance that adequate protective mea-
sures can and will be taken in the event of a radiological emergency.

3. Has a mechanism heen set up to coordinate the activation and use of the

FAARNG with local officials?
'

FEMA's review of the state plan identified two different procedures to be
followed when a county requests PAARNG's assistance; however, the plan fails
to clearly identify the circumstances for triggering each procedure. In addition,
the Dauphin County plan does not reference a specific procedure to be followed
by the County when requesting PAARNG assis:ance. The state plan calls for a
Department of Military Affairs (DMA) representative to be dispatched to each
of the risk counties to coordinate requests for PAARNG assistance. However,
the Dauphin County plan does not reiterate this requirement. Instead, the
County plan specifies that, after PAARNG activation, the PAARNG will send
liaison personnel to the County EOC. FEMA concluded that the Dauphin County
RERP should be revised to specify greater detail regarding county requests for
PAARNG assistance and PAARNG response.

While FEMA continues to work with PEMA in resolving this issue, FEMA
has concluded that the state and county plans are adequate and continue to |
provide reasonable assurance that adequate protective measures can and will be |
taken in the event of a radiological emergency. ;

In view of the above, the NRC Staff concludes that the state and county i
plans make adequate provision for coordinating with the PAARNG, and provide
reasonable assurance that adequate protective measures can and will be taken in
the event of a radiological emergency.

4. Are there any maps that indicate that the PAARNG will be actimtedfor
emcuation purposes, rather than for peace-Leeping purposes?
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FEMA reports that Appendix 8 of the February 1993 Dauphin County plan
states that the PAARNG, once activated, will provide direct support to Dauphin
County by performing a variety of radiological emergency response missions
as a supplement to the County's resources. Most of these missions, such as
traffic control, emergency transportation, emergency fuel on evacuation routes,
and emergency clearing of roads, are evacuation-related, not peace-keeping,
missions. A specific PAARNG battalion is assigned to Dauphin County for
these potential missions. |

|
;

S. What is PEAfA doing to supervise the counties and to ensure that they
are in compliance with standard proceduresfor emergency readiness? Is PESIA
in violation ofitsfounding statute (Title 35, Pennsylmnia Consolidated Statutes,
f 101) which callsfor PESIA to backstop the counties and build two warehouses
and stock them with emergency supplies?

PEMA's letter dated July 12, 1993, states that during an October 2,1992
meeting attended by htr. Gary, Senator Schumaker of the Pennsylvania General
Assembly, Commissioner Scheaffer (Chairman of the Dauphin County Board
of Commissioners), and Mr. Joseph LaFleur, (Director of PEMA), the level of
supervision by PEMA of the counties, and PEMA's actions to provide supplies
and equipment to the counties during emergencies, were discussed with Mr.
Gary.

In a letter to Mr. Gary, dated July 15, 1992, PEMA's General Counsel
stated that the legislature had not allocated funds for the construction and
stockpiling of two regional warehouses, and that such expensive facilities would
be ill advised because PEMA has adequate stockpiles of emergency supplies
at other departmental facilities located at Torrence State Hospital and Pike
Center. Although Petitioner requested that the NRC examine stockpiles at
Torrence State Hospital and Pike Center, Petitioner presented no evidence to
question the validity of PEMA's conclusion regarding the adequacy of those
stockpiles. Accordingly, Petitioner's request for an NRC audit of emergency
stockpiles at Torrence State Hospital and Pike Center is denied. The NRC
requires that emergency response plans provide for maintenance of adequate
emergency equipment and supplies. See 10 C.F.R. 5 50.47(b)(8). Based upon
FEMA's review of emergency stockpiles maintained by Dauphin County and
the Commonwealth of Pennsylvania, the NRC Staff concludes that the offsite'

emergency response plans for TMI-l are in compliance with section 50.47(b)(8),
and that offsite emergency plans and preparedness for TMI-l provide reasonable
assurance that adequate protective measures can and will be taken in the event
of a radiological emergency.

In regard to Petitioner's concern as to whether PEMA is in compliance with
Pennsylvania State law, the NRC and FEMA do not make determinations of
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compliance by state and local emergency response plans with state requirements.
This is a matter Petitioner must raise with appropriate state authorities.

1
'

6. Are there deficiencies in the county plans, similar to the failure to
maintain current information on bus company contacts, that PDfA does not
know about? If there might be such deficiencies, what steps are being taken to
review these plansfor adequacy?

As a result of the Petitioner's inquiries, FEMA reviewed the February 1993
Dauphin County plan and identified some omissions and discrepancies with

I respect to the plan's transportation and ambulance resource numbers. However,
given the nature of emergency plans as living documents that are continuously
being revised and updated, FEMA concluded that these discrepancies do not
adversely impact the adequacy of the county plan.

PEMA explained the cycle of plan reviews and updates to Mr. Gary at the
October 2,1992 meeting. FEMA also reviews annual plan revisions to identify |

areas of required and recommended plan improvements. In addition FEMA
will thoroughly review all the plans related to TMI-1, including the Dauphin
County RERP, when they are submitted to FEMA for formal plan review and
administrative approval under 44 C.F.R. Part 350.

7 In order to assist the counties in planning for and e.tecuting evacuation
logistics, ahy Joes PDIA not obtain more resourcesfrom the General Assembly

or nuclear licensees and make distributions of these resources to the counties?
At the October 2,1992, meeting, the Director of PEMA explained to Mr. Gary

that there is insufficient justification from the counties to ask the utility ratepayers
to assume the cost of the total $5 million annual expenditure advocated by Mr.
Gary to support county radiological emergency response activities. Senator
Schumaker of the Pennsylvania General Assembly, also in attendance at the
meeting, stated that he would not place such a burden on the ratepayers due to ;

the state's economic situation. 1

Mr. Gary, in subsequent correspondence with the NRC, and at the February
2,1994 meeting with representatives of the NRC and FEMA, reaffirmed

|his claim that additional monies to support offsite emergency planning are
necessary. During the February 2,1994 meeting, the Petitioner proposed that
the NRC require that GPUN remit $1 million per year to the Commonwedth
of Pennsylvania to be earmarked for emergency planning around TMI-l. The )
Petitioner requested that in the alternalise the NRC federalize the collection and

]distribution of these funds. j

The NRC has no requirements concerning the size and allocation of budgets |

for offsite emergency response organizations. Since FEMA has evaluated offsite
planning and preparedness for TMI-l and concluded that they are adequate, there
is no basis under NRC regulations to address the funding of state and local l
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radiological emergency preparedness programs. Moreover, the Petitioner bs
not presented any information to demonstrate that current funding is inadequate.
Accordingly, Petitioner's request for NRC action to require additional funding
through the Conn.mnwealth of Pennsylvania's statutory mechanism or a federal
scheme is denied.

8. Is a strictly delineated 10 mile emergency planning one fliPZ) reason-
ablefor Three Mile Island, considering that a highly populated area, the capital

,

city of flarrisburg, is just outside the 10-mile limit? I

in PEhtA's letter dated July 12,1993, PENIA states that the 10-mile EPZ for i

Th11-1 is based upon NRC and EPA studies in NUREG-0396, " Planning Basis
for the Development of state and local Government Radiological Emergency
Response Plans in Support of Light Water Nuclear Power Plants," December
19~78. When evacuation is called for, the Commonwealth of Pennsylvania will

i

direct the immediate evacuation of the entire 10-mile EPZ. PEh1A also states j

that the emergency response organization within 10 miles of Th11-1 can be
expanded beyond 10 miles if conditions warrant. FEhtA is in agreement with
PEh1A's interpretation of the requirements governing the size of the 10-mile
EPZ.

In a letter from Stephen R. Reed, h1ayor of liarrisburg, to hfr. Gary, dated
February 8,1993, Alayor Reed agreed with htr. Gary's concern that the City of
ilarrisburg should be included in evacuation plans for Thll-l. To this end the
hlayor noted that although the city is not " officially recognized" as part of the
10-mile EPZ, the city has identified, and would be able to mobilize, sufficient
resources to support evacuation of both liarrisburg's portion of the 10 mile EPZ
and the contiguous areas of Harrisburg to the north.

In the February 2,1994 meeting, h!r. Gary suggested that a " contingency
planning area" could be established for the City of Harrisburg to provide
for a preplanned layered response that would not require rulemaking for an
expansion of the established EPZ around Thlt.l. Alr. Gary did not explain how
a contingency planning area differs from expansion of the 10-mile EPZ, nor is
any difference apparent.

'Ihe site of the EPZ for a commercial nuclear power plant is established
by the NRC in 10 C.F.R. s 50.33(g) and Appendix E to 10 C.F.R. Part 50.
The choice of the size of the EPZs (about to miles in radius for the plume
exposure pathway and about 50 miles in radius for the ingestion pathway), as
discussed in NUREG-0396, represents a judgment that a 10-mile EPZ provides
sufficiently detailed planning that must be performed to ensure an adequate
emergency response. In a particular emergency, protective actions might well
be restricted to a small part of the planning zones. On the other hand, the
response measures established for the 10-mile and 50-mile EPZs can and will
be expanded if the conditions of a particular accident warrant it. Although an
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EPZ is generally circular in shape, the actual shape is established based on
local factors such as demography, topography, access routes, and governmental
jurisdictional boundaries.

The Conunission reaf6rmed the reasonableness of the 10-mile EPZ in 1989.
The Conunission stated:

Implicit in the concept of " adequate protective neasures" is the fact that emergency
planning will not elinunate, in every conceivable accident, the possibility of serious harm
to the pubhc. Emergency planning can, however, be espected to reduce any public harm in
the event of a senous but highly unkkely accident. Given these circumstances. it is entirely
reasonable and appropriate for the Comnussion to hold that the rule precludes adjustments on
safety grounds to the ute of an EPZ that is "about 10 miles in radius." In the Comrnission's
view, the proper interpretation of the rule would call for adjustment to the exact site of
the EPZ on the basis of such straightforward administrative considerations as avoiding EPZ
boundanes that run through the middle of schools or hospitals, or that arbitranly carve out
small portions of governmental jurisdictions. The goal is nerely planning simplicity and

1 avoidance of ambiguity as to the location of the boundaries.

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-87-12,
26 NRC 383,384-85 (1987).

The 10-mile EPZ for the Th11-1 facility has been determined to satisfy NRC
requirements. Aferropolitan Edison Co. (Three Afile Island Nuclear Station Unit
1), LBP-81-59,14 NRC 1211,1553-69 (1981), aff'd, ALAB-697,16 NRC 1265
(1982), aff *d, CLI-83-22,18 NRC 299 (1983). h1oreover, the City of Harrisburg,
Pennsylvania, filed a petition under 10 C.F.R. s 2.206 on N1ay 30,1984, to
include the city in evacuation plans for Th!! 1. The Director's Decision in
response to that petition concluded that "the currently con 6gured plume exposure
pathway EPZ is in conformance with emergency planning requirements and is
adequate to provide a basis for emergency response efforts including evacuation
in the event of an emergency at the Th111 facihty," and denied the request to
include the City of liarrisburg in the 10-mile EPZ Aletropolitan Edison Co.
(Three blile Island Nuclear Station, Unit 1), DD 8418, 20 NRC 243 (1984).
Petitioner has presented no information to justify disturbing these decisions.

9. What standard does PEA 1A seek to meet in its emergency preparedness
drills? Are the drdis purporting to test the equipment or the emergency
responders? If the drills are to test the responders, then they shmdd be
unannounced and held at various times of the day and night and, therefore,
more closely appratimate an actual event.

FEh!A-REP-14, " Radiological Emergency Preparedness Exercise hianual,''
cnd FEhlA-REP 15, " Radiological Emergency Preparedness Exercise Evalua-
tion hiethodology," outline the standards that should be met by state and local
emergency response organirations, including PEh1A, during full-scale emer-

i
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gency preparedness exercises. Those standards apply to personnel and equip-
ment.

During an October 2,1992 meeting, PEMA explained to hfr. Gary that,
due to funding limitations, the state relies heavily on volunteers to staff the,

county and municipal EOCs, and schedules the biennial REP exercises in the
late afternoon to accommodate these volunteers. Although the volunteers would
be willing to respond to an actual emergency at any time, they cannot afford
to leave their regularly scheduled work activities for an exercise. In its July
12, 1993 letter to FEhf A Region Ill, PEhtA states that military standards, as
suggested by the Petitioner, cannot be applied to a civilian system that relies
to any significant degree on volunteers. FEMA agrees with the reasonableness
of PEMA's position and notes that under FEMA REP-14, all offsite response
organizations are required to demonstrate their emergency response capabilities
in an unannounced mode and in an off hours mode once every 6 years through
an unannounced and off-hours exercise or drill. TMI-l last conducted an
unannounced, off-hours exercise with state and local participation on June 26,
1991.

Petitioner has presented no evidence to contradict FEMA's conclusion that
the scheduled biennial REP exercise and the unannounced drill or exercise every
6 years are adequate and provide reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency. The
NRC Staff concludes that the Petitioner has presented no evidence that the
standard of 10 C.F.R. 9 50.47(b)(l4) is not being met. Accordingly, Petitioner
has not demonstrated any substantial safety concern.

;

10. PICA requests an inquiry to DOD about the use of military vehicles. |
Is it possible? What would be the response time? How many people could be
moved? What other services could be provided? ;

The DOD is a participating agency in the Federal Radiological Emergency |
Response Plan (FRERP). The FRERP was developed by FEMA and eleven
other federal agencies, including DOD, pursuant to Executive Order 12241,
for use in responding to peacetime radiological emergencies. The FRERP
outlines the federal government's concept of operations and responsibilities
for providing assistance to state and local governments with jurisdiction in an
emergency. Under the FRERP, DOD will provide assistance in accordance
with DOD policies subject to essential operational requirements. DOD may
provide assistance in the form of manpower, logistics, and telecommunications,
including airlift services. Ilowever, DOD is not intended to be a first responder
and, therefore, would not be called upon for such immediate protective measures
as evacuation of the 10-mile EPZ. Further information on the FRERP is provided
at 50 Fed. Reg. 46,559 (Nov. 8,1985). Petitioner has presented no evidence
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to justify disturbing this multiagency federal scheme for emergency response.
(See also Section Ill.A.3, supra.)

ll. The population numbers in the Dauphin County plan do not reflect
current (1990 census data) population figures.

He Dauphin County plan was updated with 1990 census data in February
1993.

I2. &acuation time estimates have not been revised since the early 1980s.
Revised evacuation time estimates, based upon 1990 census data. were

recently completed by a contractor to the Licensee and have been approved
by PEMA. The new evacuation time estimates will be incorporated in the 1994
update of the TMI-l plans and procedures.

1

13. It is misleading to cite the success of the May 19,1993 exercise and
conclude that the plant is in great shape. 7MI was given a violation basedt

1 on taking too long to mobilize its emergency response organization during a
security event in early 1993.

A notice of violation was issued to the Licensee following the security event
of February 7,1993, specifically relating to onsite planning and preparedness,
and is unrelated to the issues raised by the Petitioner concerning offsite emer-
gency preparedness. The violation does not in any way demonstrate any inad-
equacy in offsite emergency preparedness. Additionally, the Severity 1.evel ill
violation was issued to the Licensee due to a delay in staffing of its emergency
response facilities, and the violation was self-identified by the Licensee, and
prompt corrective actions were taken. The NRC did not conclude, as a result
of this enforcement action, that the Licensee's onsite emergency response plans
were inadequate.

I4. Petitioner requested an independent investigation of Petitioner's con.
cerns by the NRC Staff or an independent commission, rather than reliance
upon FEMA.

NRC regulations require that the NRC will base its finding of whether
offsite emergency planning and preparedness provide reasonable assurance
that adequate protective measure can and will be taken in the event of a |

radiological emergency upon a review of the FEMA fmdings concerning offsite
emergency planning and preparedness. See 10 C.F.R. % 50.47(a)(2) and 10
C.F.R. s 50.54(s)(3). Moreover, although Petitioner has claimed in various
submissions that FEMA is either biased or unable to conduct an adequate review,
Petitioner has presented no evidence to warrant such a conclusion. Accordingly,
Petitioner's request for an insestigation by some entity other than FEMA is
denied. The NRC, however, is not precluded from considering information in
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addition to the FEh!A review, before reaching a decision regarding the adequacy
of offsite emergency planning and preparedness for Tht!-1, and the NRC has
considered the additional information submitted by Petitioner.

15. Petitioner requested that the NRC require that the RERPfor Dauphin
County be limited to 100 pages, tabbed, waterproofed, color-coded, and in
large type for ease of'ure in an emergency. Additionally, Petitimer requested
that the RERP should physically include all implementing procedures and that
implementing procedures should be publicly available. |

There are no NRC requirements concerning the size, organization, typeface, l

tabbing, or impermeability of offsite emergency response plans. Nor are there
any requirements concerning physical organization of implementing procedures
for offsite emergency response plans.

The RERP is a publicly available document providing a broad overview of
the emergency response organization's concept of operations. The implementing ;

procedures provide detailed instructions to emergency response peisonnel who |
need not and do not use the publicly available RERP. Accordingly, there is |

no reason to require offsite emergency response organizations to maintain the
RERP and implementing procedures together physically. Additionally, NRC
regulations require that the Licensee submit the emergency response plans of
cognizant state and local entities. See 10 C.F R. } 50.33(g). There is no NRC
requirement to submit implementing procedures for offsite emergency plans ur
to make them publicly available. Accordingly, Petitioner's requests are denied.

FEMA's Findings and Conclusions

Recogniting that (1) RERPs are dynamic, living documents that are always
being changed and updated through the annual review process to reflect changes
in the EPZ, emergency management policies, and organizational relationships,
and (2) PEMA is actively engaged in the development and refmement of
RERPs for all of its sites in compliance with established FEMA /NRC planning
standards FEMA reports that the offsite emergency planning issues raised by
Mr. Gary are being satisfactorily addressed. FEMA concluded in its report,
dated December 16, 1993, that "the offsite radiological emergency response
plans and preparedness for TMI l are adequate to provide reasonable assurance
that appropriate measures can be taken offsite to protect the public health and
safety." FEMA based its conclusion on the following factors:

1. PEMA's continuing efforts in the development, revision, and refmement
of the RERPs for TMI-1,

2. FEMA's review of the concerns identihed in the 10 C.F.R. s 2.206 Pe.
tition, related correspondence, and PEM A's response to those concerns,
and
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3. the results of the May 19,1993, TMI-I exercise in which FEMA did not
identify any deliciencies but did identify some areas reconunended for !

*

improvement, areas requiring corrective action, and planning issues that I
were unrelated to the concerns raised by the Petition, ne Common-
wealth of Pennsylvania received a copy of the FEMA draft report for
the May 19,1993, exercise and responded to the inadequacies identified |
in the report. FEhfA Region 111 staff will momtor the state and local |

Igovernments' correction of all exercise inadequacies.
Petitioner has presented no evidence to prevent the NRC from concluding, as did
FEMA, that the offsite emergency response plans and preparedness for TMI l
provide reasonable assurance that adequate protective measures can and will be
taken in the event of a radiological emergency,

I V. CONCLUSION

The institution of proceedings pursuant to 10 C.F.R. s 2.202 is appropriate
only if substantial health and safety issues have been raised. See Consolidated
Edison Co. of New York (Indian Point Units 1, 2, and 3), CLI-75-8, 2 NRC
173,175 (|975), and Washington Public Power Supply System (WPPSS Nuclear
Project No. 2), DD-84-7,19 NRC 899, 924 (1984). This is the standard that
has been applied to the concerns raised by the Petitioner to determine whether
the action requested by the Petitioner, or other enforcement action, is warranted.

FEMA, as the federal agency primarily responsible for oversight of offsite
emergency planning for nuclear power plants, has evaluated the concerns raised
by the Petitioner and concluded, for the reasons discussed above, that the
emergency response plans for the Commonwealth of Pennsylvania and Dauphin
County continue to be adequate and that there is reasonable assurance that
adequate protective measures can and will be taken offsite in the event of a
radiological emergency at TMI 1.

Based upon the above, the NRC Staff concludes that Petitioner has not raised
any substantial health or safety concern. After review of IBIA's findings
and conclusions and the material submitted by the Petitioner, the NRC Staff
also concludes that there is reasonable assurance that adequate offsite protective
measures can and will be taken to protect the health and safety of the public in the
event of a radiological emergency at TMI-1. Accordingly, based on the above,
Petitioner's requests for an independent de novo investigation of Petitioner's
concerns, for a shutdown of TMI 1, for the inclusion of the City of flarrisburg
in the 10-mile EPZ or its addition to the 10-mile EPZ as a contingency planning
area, for NRC action to require $$ million annual expenditure for radiological
emergency preparedness in the Commonwealth of Pennsylvania or to determine
the needs and resources of the Commonwealth regarding emergency planning,
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|
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for NRC to impose specifications upon the physical characteristics and length
of the Dauphin County RERP, and for inclusion of implementing procedures in |

the publicly available RERP are denied. I
A copy of this Decision will be filed with the Secretary for the Commission

1
to review as provided in 10 CER. { 2.206(c). The Decision will become the ;
final action of the Commission 25 days after issuance unless the Commission, !

on its own motion, institutes review of the Decision in that time.
1

FOR TIIE NUCLEAR
l

REGUI ATORY COMMISSION
|

William T. Russell, Director
Office of Nuclear Reactor

Regulation
|

Dated at Rockville, Maryland,
this 31st day of March 1994.
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