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IN THE MATTER OF

ONCOLOGY SERVICES CORPCRATION
(Byproduct Material
License No. 37-28540-C1)

EA No. 93-006

LICENSFF’S RESPONSE TO THE NRC STAFF’S RESPONSE AND
OBJECTIONS AND MOTICON FOR PROTECTIVE ORDER
AND LICENSEE’S MOTICN TO COMPEL PROLCUCTION

1. INTRODUCTION.

Oncology Services Corporation (#0SC”) or (”Licensee”)
herein responds to NRC Staff’s Response and Objections to
Licensec¢’'s Reguest for Production of Documents and Things dated
April 25, 1994 and NRC Staff’s Motion for Protective Order (*NRC
Staff’s Response, Ubjections and Motion for Protective Order”).

In addition, Licensee files a Motion to Compel Production.

II. DISCUSSION.
A. LICENSEE’S RESPONSE TO NRC STAFF’S RESFONSE AND

"OBJECTIONS. ‘
1. LICENSEE’S REQUEST.

- -

Any and all electronic mail messages and any other
comrunications and/or documents, including drafts, curraently or
fornerly embodied on the computer system of the NRC, including
but not limited to, any and all backup tapes ard/or disks of any
such communications, which related in any manner to
Oncology Services Corporation, the suspension cf the HDR
by-product material license No. 37-28540-01, held by Oncology
Services Corporation, the IIT Team which was assembled to
investigate the Indiana, PA incident and the applicability of 10
C.F.R. 19, 20 and 35 (including all subparts) to said incident.
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2. LICENSEE’S RESPONSE TO OBJECTIONS AND TO MOTION

FOR PROTECTIVE ORDER.

The Staf{f, in its NRC 5taff’s Response, Objections and
Motion tor Protective Ocrder, sets forth objections o the instant
document request of Licencee which are factually inaccurate and
legally ineffective.

The subject document request comports with the
reqgquirements of Section 2.744(a) of the NRC regulations. The
request provides not only the particular category of documents
regquested, but describes that category with exacting detail. To
the extent that the Staff is unable to determine the self-evident
relevance of the subject request, Licensee believes that the
requesteg items by virtue of being related to matters at issue
are directly relcvant o the irvestigative and enforcement
actions'which the WRC has taken against the Licensoc. Licensee’s
request, by its own terms, is limited to items which are relevant
to the instant proceedings. The Staff objections asserting
otherwise are disingenuous and unsupported ;;pplying no basis for
failure to respond to licensee’s valid request.

Ssimilarly, Staff’s objection that the applicabllity of
10 C.F.R., part 35, subpart G, should be excluded from the scope
of the subject request is disingenuous. Any dismissal by the
Atomic Safety and Licensing Board of issues recarding the

applicability of 10 C.F.R. part 35, subpart G, does not
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necessarily mean that E-mail communications pertaining to the
app.icability of 10 C.F.R. part 35, subpart G are deveoid of
information relevant to the instant action.

“The Staff also aszerts that Licensee’s document request
is unduly burdensome and oppressive. In suppor. of this claim,
the Staff offers certain arguments pertaining to its E-mail
system. Such arguments, however, are undercut by the nature of
previous NRC responses and by the capabilities of WordPerfect

office software.

The Staff asserts that 7. . . The Staff is unable to
search . . . for documents over ten working days old.* See NRC
staff’s Response, Objections, and Motion for Protective Order at
4. This claim iz belied by the appendices to tae NRC’s Response
to the Freedom of Information Act (”"FOIA”) reguesst designated
FOIA-94~71. The response to the FOIA reguest designated
FOIA-94~71, witu appendices, is appended hereto and incorporated
herein by reierence Exhibit *A.” 1In Appendif’B to the Response
to the FOIA reguest designated FOIA-94-71, the NRC includes, in a
list of documents being placed in the public document room,
E-mail messages from R. Joseph DelMedico from November, 1993. 1In
Appendix D to the NRC Response to the FOIA request designated
FOIA-94-71, the NRC includes in tie list of documents being
withheld in their entirety, E-mail messages from Yovember and

December, 1993, from Daniel lolody.
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The fact that the NRC can either produce or refuse to
produce, in May 1994, E-mail messages that were created at least
five months ago in 1993, indicstes that the NRC archives E-mail
messages within its office autoumation systems and that such
F-mail messages are retrievable. See Verified statement of
William J. lupinacei, II1 (*Lupinacci Verified Statement?),
appended hereto as Exhibit "BY and incorporated herein by
reference, at Paragraph 5.

Additional claims made by the Staff with regard to the
computer system similarly are flawed, For example, the Staff
claims that there iz no scarch mechanism in its software flies in
the face of the fact that WordPerfect Office contains
sophisticated search and retricval capabilities which allows each
individual E-mail user to search and retrieve messages that were
sent, received, ©r a:ichived from the mail box of each respective
user., See Lupinacci Verified Statement at Paragraph 6.
Additionally, soitware is ava;lﬁble which permits the search of
contents of all tiles on an entire computorigisk s0 as to locate
a character string specified by a particular searcher. See
Lupinacci Verified Statement at pParagraph 7. Utilizing such
software, a searcher could specify an appropriute string and the
software would list every file on every computer disk directory
containing such character string. See Lupinacci Verified

Statement at Paragraph 7. With such software, the NRC or other
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searcher, could, for example, list every file on every computer
disk category that contained an appropriate character string.
See Lupinacci Verified Statement at Paragraph 7. Software
compatible with thne systeuw purpnrtedly used by the NRC is
available. See Tupinacei Verified Statement at Paragraph 8.

Finally, the KRC’s claims regarding the encryption also
appears disingenuous. Licensee, in the absence of NRC encryption
software, could utilize the same version of wordPerfect Office as
ie used by the NRC, load NRC supplied copies of the appropriate
directory name utilized by the NRC for its subject documents, and
its subdirectcries and hidden files, which contain the encrypted
F-mail files, and read them without difficulty. See Lupinacci
Verified Statement at Paragraph 9.

Given tl.e sophistication of the E-mail related software
utilizad by the ‘NRC, the staff claims thac tﬁe subject document
request is unduly burdensom:2 . ovpressive is simply inaccurate
and should nmot provide a bas.s for evading a valid document
reguest. Licensee is further willing to eliminate any burden
upon the NRC with regard to the instant request. Licensee is
willing to run whatever computer gearches are necessary to

achieve compliance with Licensee’s document reguest.



B. MOTION TC COMPEL PRODUCTION PURSUANT TO SECTION
2.744 (c) OF THE NRC REGULATIONS,

License: hereby moves the Board to compel compliance
with Licensee’s subject rejuest. Such motion should be granted

for the reasons set forth above.

I1I. CUNCLUSION.

For the reasons set forth above, the EBoard should deny
the Stafl’s Motion for a Protective Order and grant Licensee’s
Motion to Compel Production Pursuant to Section 2.744(c) of the
NRC Regulations.

Respectfully subnmitted,

C-..'{T(;(’ by &7/’

COLKITT, Esq? -
PO BaxX €07

Indiana’,” FPA 15701-0607
Telephone: (412) 463-3570
Attorney I.D. $#53447
Attorney for Oncology
Services Corporation

DATED: June 9, 1894 BY!:
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Re: FOIA-34-71

APPENDIX A

DOCDMERTS ALRSAIY AVAIZAVLE M THR MR

DATX

2/4/%4

2/4/94

12/32/92

93/82/32

DraQRIPTICE

Latter fram Jides Lisbermal o Marsy CSolkice.
POR Accession 0. 9402090109

Lattar from James Lisbarman te Marcy Solkits.
POR Acnsmmion No. 94020980112

Letter from Richard . Cooper, NRC Megion I,
to Douglas Colkic:t, subdect: Special
Izspection No. 030-31765/92-001. FPDR
Accassion No. 9301050060

Lattar from Richasd o, Cooper oo Laraia
HOrOWITI, fuplect: RoOUCLIne NRC ZJiApectlon

No. (30-32433/93-001. ¥9PDR Acc. Ho.
SATATEUTI T



Re: PFOIA-94-71

APFSEQIX 3

OCIMENTS BXISG PLACKD IN THE IR

CATE

1/24/94

1/33/%4

1/331/34

11/8/92

N

L)
——y -

4/.6/93

A% 4
LY

6/1/30

DRICRIPTICH

Lectter from Marcy Colkitt to Ciarlies Habl.
(1 paga)

Lecter from Marcy Colkits to Marian Zoblar.
(1 pege)

Letter from Marcy Colkict o Masian Zobles.
(1 peqe)

g-mail from R. Jos=0h Deiledien. (1 page!

- L . - v W P e P VN i S - - -
P T T - ———— W A W . - M-o

franscoipt of Enforcemant Confurencs in re:
Radiagtion Uncology &t maricom. (110 pages)

Mpplicacion for macarial License. (38 pages)



4/23/93

Ty /%02

Ba: YOIR-%4=71

SPYERDIX

SOCUMENTS 3EING RELEASED IW DARY

ORICAIPTION

Bandwrittan aote from Stave lLewis to Janmoy
Longo, (1 page), withheld, with the following
sLiacirvweun: 3, ADNOTATSS SISt DEBane fas
Inforzecign. 213 FRIRELrowitENGIS, <k snszan
ez TPH-AEITRRASSEaagn UragyRSing. .l e ...
FTIPSeNs and SPIs, (i pagel, withbeld; &)
2/23/92 zsne Sres J. PitsFaraid to a. Hayas,
subject: . . Dralt.fubposras-Nslatsd -ta “ENCSAoTY
Sarvices Carp.. (2 p2gs), Palzasa; 4)

»
THEDcana . (2 bdde) w~eleses: emd ot demse

SRCes SeGuD. (4 peges), withheld. Exempeien
i

Mota 2ot Sanlal Stesdy Temgurding enforcedent
aanfarancs {1 pegn! Dapelsss ¥itikesila
PpuUrsGaARt te Exempeien §

Sams fUam Jamss DV ST U0 Thiaas Martla,
SOIect: Enforcement Confarsmcs wish
PRt d 204 o Mo | ausni Mot s wde W) -

Marltar, New Jarsay, (2 pagas), feleased,
Bith tha 2illoveng-22Cociamawiss -3} - 4 8/43
Notioe of Lizanses Mse2ing, (3 pegas),
Telensad: L) 4/3/9) lettur frem Richard
PR v e TLATON f2_Tegarding reyrine
Jmpection, (2 eges), released: o) 13/29/92
Letiar frem Richard Cocper to Carulyn
HOTOW1LI sLTaching Rounine WRC Inspection No.
GIC=32422, (19 pagew), Teleased; &) 2,9,/92
lattar Ironm 4. Thowpson to Carolyn Harowit:
regasziing Confirmatary Order Yedifyving
Liganss, (% p3gs3), Telsased; e 32,/%5/93
letlser <2 Qsrslym--Revouwits rssarding -
Confiraatory Action lLetier, (I pages),
Teleansd; and 7) Oraft Notice of Viglatien,
{2 zzg=ed, *itkislld, Ssamptis: o. y



im: PFOIA-94-T71

AryENDIX D

ROCDEINTE ARING WITUIXLD IN TERIZ ENTIIETY

DATS
Ondaced

1/35/94

1/35/%4

DESCRIMTICN

Ammotacad dyafc pame fzum Jame:; Taylor to czhe
Commisoiconers, subject: Propoued Civil
Penalties to CGnoology Services Corporation
apd Radiacica Oncodlogy Canter at Marlzon,
with asrachments. (39 pages; Exaprtion 5

OGS Enforcemant Contrsl Shaec, actacking the
following records:

&, Mark:'up CGL draf: enforcemant actionm
against Radiation Cnezlogy Cantar at Marloon.
b. Undacad Zrafs letter 5o Douglas Colkite
of Radlaticn Cncology Cantar au Marlton fom
T. Martin.

e. Unsaced drafc *motice of Vislaticn and
Proposed Inpositicn of Clvil Panalty® o
kadiation Oncology Canter at Murlton. (12
pages) Exsmption 5

OGS Enforcemant Concrul Sheet, attaching the
tollowing reccrds:
a. Draft aoms fron Thomas Martiz, MRC Regicn
I. to James Llederman, OB, sub ecz: Proposed
Exforecenant AQtlon o OCRGI.OQy Sexvices
Corporaticn 2nd Radiacion Oncslogy Santer at
Marlton, with enclosures:
1. CUnaaced 4raft samorandhnu ts the
Commissiconers from James Yaylor,
subject. Proposed Jivil Psnalties o
Gocolcyy Servicas CayrpeTatian and
Radiacion Oncology Canter at Marlton.
2. OUndatad 4draft lactar 10 Douglas
Colkict from ?. Ma.tia.
3. Ondated draft *Notics of Violation
ans Proposed Impositiqn oif Clvil
Panalt.as.*
B. 1/24/94 Memo fZom 7. Martil to J.
Liebarman, sub“egi: Iroposed Imforcafent
cions 20 Cncology Servicas & ratiom and
Radlacion Ongology Cautar at Murlton, wicth
enclosures:
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Is: POIA-94-71
LyPENDIX D

DOCMENTS EEXING WITHNRID X THEIR ENTINITY

DATE

$/18/93

1/34/94

2/7/94
Oncdated
2/9/93
11/6/93

13/4/93

(Continued)
DESCRIPTION

1. Ondized drafz mame fream J. Tayler to
the Compissicners, subjecs: Proposed
Civil Pamaleies o ORESIOGY Services
Corp. and Radiationm Quoology Centar at
Marlton.

2. Uncated draft lettar from T. Martia
to Souglas Colkist.

3. Undaced 4aratt Mocica of Viclation
and Proposed Impositicn of Civil Peanalty
to Radiazion Oncslogy Canter at Marlton.
4. Undated 4raft letzer from 7. NMartin
tw Douglas Colkice

S. Draft Notice of Viclacion asd
Proposed Mpesition of Civil Panalties.
(33 pages) Exegption §

Nane from Jetay Longo, O0GE to Jae DelMadico,
B, subdact: Potapcial Violati:cns by OSC of
HRC Reguirapancs. (1 page) Sxampricn $

Mew fiam Thoase Martin to Juoes Lieberman,
sabject: Priposed Rnforcament Acticns to
Oncology Services Corporsticn aad Razdiacicn
cuonlogy Centar 3t Marlton, witl attachments.
{33 pages) Examptiom S

Canvarsation Record between O and Doy, (1
Péga) Examplion § :

Region I amnnctated &raft ¥ocice of viglation.
(9 pages) Exepricn 5

miorcamernt Pazel 3riefing Yorm regarding
C8C. (I page) Exemptian $

B-mall from Canial dolody regariing Radlation
Coacology/Maziton. (1 page) Exampticn S

s-malil from Danlel 3olody regariing draf:
sotice af Viclatisn for Marlten. (1 Dage)
Dexption S



Ra: POIA-%4-72

13/4/92 PRemail frem Daniel Holody rex

SSC/Mariton Copmission Paper. (1 Page)
Rrezption &



