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UNITED STATES OF AMERICA ,

NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD ,94 JUN 10 n ; .c <,

n
~

IN THE MATTER OF : DOCKET NO. 030-317{g , ,,c p g v
J00CKEI gjONCOLOGY SERVICES CORPORATION

(Dyproduct Material : EA No. 93-006
Licensc No. 37-28540-01) :

LICENSEE'S RESPONSE TO THE NRC STAFF's RESPONSE AND
OBJECTIONS AND MOTION FOR PROTECTIVE ORDER

_

AND LICENSEE'S MOTION TO COMPEL PROCUCTION

I. INTRO _ DUCTION ._

Oncology Services Corporation ("OSC") or (" Licensee")

herein responds to NRC Staff's Response and Objections to

Licensee's Request for Production of Documents and Things dated

April 25, 1994 and NRC Staff's Motion for Protective Order ("NRC

Staff's Response, Objections and Motion for Protective Order").

In addition, Licensee filcs a Motion to Compel Production.
- .

II. DISCUSSION.

A. LICENSEE #S RESPONSE TO NRC STAFF'S RESFONSE AND
'

' OBJECTIONS.
-

, ' .-

1. LICENSEE'S REQUEST.

Any and all electronic mail messages and any other
comnunications and/or documents, including drafts, curre.ntly or
formerly embodied on the computer system of the NRC, including
but not limited to, any and all backup tapes and/or disks of any
such communications, which related in any manner to
Oncology Services Corporation, the suspension cf the HDR
by-product material license No. 37-28540-01, held by Oncology
Services Corporation, the IIT Team which was assembled to
investigate the Indiana, PA incident and the applicability of 10
C.F.R. 19, 20 and 35 (including all subparts) to said incident.

t
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2. LICENSEE'S RESPONSE TO OBJECTIONS AND TO MOTION
FOR PROTECTIVE ORDER.

The Staff, in its NRC Staff's Response, Objections and

Motion for Protective order, sets forth objections to the instant

document _ request of Liceneen which are factually inaccurate and

legally' ineffective.

The subject document request comports with the

requirements of Section 2.744(a) of the NRC regulations. The

request provides not only the particular category of documents

requested, but describes that category with exacting detail. To

the extent that the Staff is unable to determine the self-evident
'

relevance of the subject requcot, Licensee believes that the

requested items,by virtue of being related to matters at issue
aro directly relevant to the investigative and enforcement

actions which the URC has taken against the Licensee. Licensee's ;

request, by its own terms, is limited to items which are relevant
. , ,

to the instant proceedings. Thd Staff objections asserting

otherwise are disingenuous and unsupported supplying'no basi's for

failure to respond to Licensee's valid request.

Similarly, Staff's objection that the applicability of

10 C.F.R., part 35, subpart G, should be excluded from the scope

of the subject request is disingenuous. Any dismissal by the

Atomic Safety and Licensing Doard of issues recarding the

applicability of 10 C.F.R. part 35, subpart G, does not

;
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necessarily mean that E-mail communications pertaining to the

app.'.icability of 10 C.F.R. part 35, subpart G are devoid of

information relevant to the instant action. ,

'The Staff also asserts that Licensee's document request

is unduly burdensome and oppressive. In support of this claim,

the Staf'f offers certain arguments pertaining to its E-mail |

system. Such arguments, however, are undercut by the nature of

previous NRC responses and by the capabilities of Wordperfect ,

!
,

Office software.

The Staff asserts that ". . The Staff is unable to ,
.

search . for documents over ten working days old." See NRC
. .

Staff's Response, Objections, and Motion for Protective Order at

This, claim in belied by the' appendices to the NRC's Response4.

to the Freedom of Information Act ("FOIA") request designated :

~

FOIA-94-71. Th6 response to the FOIA request designated

FOIA-94-71, with appendices, is appended hereto and incorporated
_

herein ny referen.ce Exhibit "A".h In Appendix B to the Responso
,

to the FOIA request designated FOIA-94-71, the NRC includes, in a

list of documents being placed in the public document room,

E-mail messages from R. Joseph DolMedico from November, 1993. In

Appendix D to the NRC Response to the FOIA request designated

FOIA-94-71, the NRC includes in t's list of documents being
withheld in their entirety, E-mail messages from Hovember and

December, 1993, from Daniel Holody.

-3-
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!The fact that the NRC can either produce or refuse to

produce, in May 1994, E-mail mensages that were created at least
!

i

fivo months ago in 1993, indicates that the NRC archives E-mail
l

messages within its office automation systems and that such
E-mail messagen arn. rotrievable. See Verified Statement of

William'J. Lupinacci, III ("Lupinacci Verified Statement") ,

appended horoto as Exhibit "B" and incorporated herein by

reference, at Paragraph 5. !

Additional claims made by tho Staff with regard to the ,

|

computer system cimilarly are flawed. For example, the Staff

claims that there is no scarch mechanism in its software flies in
(

the face of the fact that Wordperfect Office contains |

sophisticated search and retrieval capabilities which allows each i

individual E-mail user.to search and retrievc mossages that were

sent, received, or archived frdm the mail box of each respective ;

iSee Lupinacci Verified Statement at Paragraph 6.user.

Additiondlly, sortware is avallbble which permits the search of
t

,.

contents of all files on an entire computer disk so as to locate !

a character string specified by a particular searcher. See |

Lupinacci verified Statement at Paragraph 7. Utilizing such

software, a searcher could specify an appropriate string and the -

software would list every file on every computer disk directory

containing such character string. See Lupinacci verified

Statement at Paragraph 7. With such software, the NRC or other

!
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searcher, could, for example, list every file on every computer
.

disk category that contained an appropriate character string. |
,

See Lupinacci Verified Statement at Paragraph 7. Software ,

compatible with the system purportedly used by the NRC is ;

I
ava i l abl e. See Lupinacci Verified Statement-at Paragraph 8. ;

,

Pinally, the tJRC'n claims regarding the encryption also

appears disingenuous. Licensee, in the abnence of NRC encryption j

coftware, could utilize the same version of Wordperfect Office as !

is used by the NRC, load NRC supplind copies of the appropriate

directory nano utilized by the NRC for its subject documents, and
its subdirectcries and. hidden files, which contain the encrypted

E-mail files, and read them without difficulty. Sco Lupinacci ,

Verified Statement at Paragraph 9.
,

!'Given the sophistication of the E-mail related software
~ Iutilizcb by the NRc, the staff claims that the subject documentr

;

'

is unduly burdensome o;( oppressive is simply inaccuraterequest

and should not provide a basis' Tor uvading n' valid document
;e

request. Licensee is further willing to climinate any burden

upon the NRC with regard to the instant request. Licensee is

willing to run whatever computer searches are necessary to

achieve compliance with Licensee's document request.

!
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D. MOTION TO COMPEL PRODUCTION PURSUANT TO SECTION
2.744(c) OF THE NRC REGULATIONS.

Licensee hereby movec the Board to compel compliance i

with Licensee's subject request. Such motion should be granted
P

for the reasons set'forth above.
.

|

III. CONCLUSION. ;

For the reasons set forth above, the Board should deny <

the Staff's Motion for a Protective Order and grant Licensee #s

Motion to Compel Production Pursuant to Section 2.744 (c) of the

NRC Regulations.
~

Respectfu11y submitted,

'
.

,

.

" -

t
e

b 3ADATED: June 9, 1994 .BY: .%

- ' '
MARCY p. COLKITT, Esqf J- -

~

PO Box GO7 I
Indiana',' FA 15701-0607 j

Telephone: (412) 463-3570 l
'

Attorney I.D. #53447
Attorney for Oncology
Services Corporation

i

|
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2/4/94 Letter ft::Im Gunes Liebesman tc Mar:y Colkits.1. -

PDR Accession so. $402090109 ;

;

2. 2/4/94 Lattar frt:m-4ramas Linhaman tc Marcy Colkitt. ;

prm Accession No. 9402090112

3. 12/23/92 Letter from Richard W. Cooper, NRC Region I, !
to Douglas colkitt, suhdect: special
Isspection No. 030-3176S/92-001. PDE
Accassion No. 93020$00C0 i

!
'

'
4. ' 93/03/22 Letter frcm Richard W. Cooper to Caro 1A

;norowitz, sundect: Roucane 3|lic ||;nspectica.

,Mo. G30-32433/93-001. PDE Acc. 310.
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to: FCIA-94-71
|

APFszQ22 3 5

DCCCMI3rrS BGIG PLAC2D IN THE FI:3, |

'

Ntasant ,, DATE . DasC2:PTICN

1. 1/24/94- Lecter from Marcy calkin to csaries mani.
(1 page)

2. 1/21/94 Lectar from Marcy Colkitt to M.trian Zoblar.
(1 page) |

3. 1/21/34 Laetar f:cm Marcy colkitt to Etrian Schier. ;
'

(1 page)

4. 11/3/03 2-ma:l! from R. Joseph Delmedico. (1 page)

S 11/t/u **111 . 3. *W 212 ::110:;. (1 ;;;;; :
.

6. 4/16/93 Transcript cf Enforcement c nfiarence in re:
Radiar,1on uncology at Maraton. (110 pagesJ i

f
7. 6/1/90 Application for matarial Licanna. (38 pagas)

i
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A9PEEBZX C
DOCMENTS 33333 atttkaen 33 pggg -{

sternam . 23m22 casca27T203
i

1. 4/2/93 Eandwritten' acte from Steve Lewie to Jenny
*

i

Imago,, (2. page), withheld,. with the following.

- * =nic c; f v. .,acac ==.~_ mig g^,,
,

*
,

In:cs:stian,. .4 2 r.gsymm13:p.,t);,he14, th} ,,:372p;.; '..

4=c:p.4 tr. :p-4ttWa *+*m. n ==Sti se. : :.-- . .-. '

Sub ~ena and, OF""rc, (1 page), Oithheid; c) !.

2/22 /92 =s=c from *. Fitsgaral.: to a. umyse,
muniect: . ..cr rt n.w.aas-::aatse-es..c=c-:cgy
Services Corp., J pego), ralsasa d) .

'

iPatr eta - 'S _w.ch . ~T-se _mi. -) . 3_

der ** t een_. (4 pagesh withbald. Esemptisa
1 .

n

2. 11/4/9 Note t=cm carJ.a1 %s144y =mgarding ent.w.:4.1.ent |

anMe w = gi pagej yestleme vi+n_9
pursuant te ammarptsen s

". 4/9/92 % 6:n J- ~ 7. W ts h s 3artin, {mueseost Enrseeement centernaca vitb. ,

Sa'" **i- ^m10' T.= ::t 2:=1*- ,
i

.

'
. Maritan, New Jersey, (a pages), rolessed, |

**4 *h Me folicwing..at ew.s* -4} . 4/2/93-

'

Notice of Lisensee !sseting, (2 pages), |
. releanad; b) 4/s/93 letter from Richard |

'

Geer *r_.su.rscalyn_Harawita_regarding roarina i
t

inspection, -(2 'pegeeb released; e) 2/29/92 Ilessar from Richard cooper to carolyn imarowitz ast.maning Rome.ine unc Inspection No. ;

'..
. 03c-32473, (19 pages), released; d) 3/9/93 . !

letter fras 4. Thompson to Carolyn Narowitz |ragaz.11ng conti=tatsry crds.r Redifying
Lisasse, ;s pag =s), raiassed; e) 2/5/93 <

1sttar t:..C::=1*/n Moravits rsqarding -.

confirmatory Action Letter. (3 pages),
released; and f) Draft Notice of violation,

'

ti ;=y=c: , witht=1c, =sanget==. :.
|

.
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nea FCIA-Sa-71 !
1

|
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DOCCISETS REr3G W.D IN MIIR BrTI3E2'T ,

i

351833R ,- Da'!"2 - nBSCIIF1' IGE |
e

1. - 12ndated Annotacad draf t meme fztma Jamen Tarylor to che |
c:mmtisaloners, subject: Proponed civil |.,

Penalties to Oncology Services Corporation i

'and Radiation Oncology Center at Marlton, |

with attachments. (39 pages) Exemption 5 !

1/25/94 CGC Enforcement control sheet, attaching the |2. -

following records:
a. Markaup CGC draft enforcapant action !
against Radiation e1~;y cantar at Mariton. t

b. undated draf t letter to Dot:glas colkitt .

of Radiatien Cccology Canter an Mariton frem t

T. Martin.
e. t2ndated drafe auctice of V!.olation and. ,

Proposed Impositic:n of civil Punaltra to
Radiation oncology Center at usuriton. (12-

pages) Exemption 5
:

3. 1/25/94 oGC Enforcement control Sheet, attaching the ,

following records: 4
~

a. Draf t samts frca Thomas Martin, MRC Region
'

-

:. to James lebennan, 03, sub::ect: Proposed
-Enforcaesant Action to oncology Services
corporation and Radiation Oncology cancer at i

"

,
Marlton, with enclosures: ,

1. Ondated draft ammoranstuu to the -!
iCcamissioners from James Taylor,

- subject. Preposed civil ]wities to ';

Cacc1 cat Services Corporath and.-
,

Radiation oncology cantar at Marlton.-

2. Undated draft lettar to Douglas
Os1%1tt from T. Ma.tia. ,

3. Undated draf t "Notica of violation |
and Proposed ::nposition of civil !
Panalties.* !

b. 1/24/94 Memo from T. martin to J. !.,

Lieber: nan, subdact: Proposed Itaforcement
Actions to Cncology services corporation and

,

i

Radiation oncology Canter at unrlton, with
enclosurca:

I
2

t

i

;

i

|

j. . .

r.

*
..

4

!
;

- . . - , . , . _ .. . _ _ - _ _ . . _
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A.FFEIEDIX D
:3CC:2cutTS XEING prr"Me N "JDC2, EX?Ix; TTY

(cen H m,ma}

ncunum m" DESC1:PT:Cir
.

1. Cndited draft memo 'frca J. Taylor to
the Co::::1ssioners, subject Propcsad
Civil Pascalcias to Cncology services
Corp. and Racitation Cncology Centar at
MarLeon.
2. Cndated draf t lattar fran T. Martin
to Douglas Colkitt.
3. Undsted draf t slotica of Violation
and Propened :nposition of Civil pannity
to Radiation C ==1ogy Canter at Marlton.
4. Undatad draf t latear fec:n T. Ma2*in
tu Douglas colkist
S. Draft Notics of Violation and
Proposed 2::: position of Civil Panaaties.
(53 pagas) Execption 5

4. $/18/93 Me frc:n Jes:ny Lcnge, OGO to J3e 041Nedico,
CE, subject Potantial Violati:ns by CSC of
*RC R @ amants. (1 page) 8KamptiC3 5d.

5. 1/24/94 Manu !su:n Tbsnas Martin to James Liebsz:r.an,
subject: P sposed Safw-t Acticas to

'

Cncology Servicas Corporation aad Rcdiation ;.

C cology Centar at |carlton, wit.1 attach:nants.
'

(33 pages) tra=ption 5
.

6 2/7/94 Nvarsation . Record between 0% and DCJ. (1 !.
'- pego) na p::,1on 5 l

%*

7. Cndated Region I annesated draft Jotica of violation.
(9 pages) mte=ptics 5 !

i

8. 2/9/93 2 forcement Panel 3riating Form regarding
CSC. (1 paqu) Exo::stion 5

9. 11/6/93 3-::: ail fren Caniel ' clody regaritir.o Radiationd
Cncology/Marlton. (1 paga) Exin::ption 5

lo. 12/4/93 E mail fren Canial 3clody rogamiing draf t
:actica og violation for Maricen. (1 page)

JDcemption 5 j

|
1

- ;

.
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- $qdom hesism Paper. (1 page;N
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