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INDIANZ REGIONAL CANCER CENTER
INDIANX, PENNSYILVANIA

LARE LR L T

(Byproduct Material
License No. 37-28179-01)

EA No. 93-284

LICENSEE’S RESPONST TC THE NRC STAFT ‘S RESPONSE AND
OBJECTICONS AND FOR PROTECTIVE O VE ORDER
AND LICFNSEE’S MO*ION TO COMPEL PRODUCGTLON

I. INTRODUCTION.

Indiana Regional Cancer Center ("IRCC”) or (“Licensee”)
herein responds to NRC Staff’s Response and QObjections to
Licensee’s Reguest for Production of Documents and Things dated
April 25, 1994 and NRC Staff’s Motion for Protactive Order (“NRC
Staff’s Response, Ubjecticns and Motion for Protective Order”).

In addition, Licensce files a Motion to Compel Production.

IZI. DISCUSSION.

A. LICENSEE’S RESPONSE TO NRC STAFF’S ﬁfSPONSE AND
OBJECTIONS.

1. LICENSEE’S REQUEST.

Any and all electronic mail messag2s and any other
communications and/or documents, including drafts, currently or
formerly embodied on the computer system of the NRC, including
but not limited to, any and all backup tapes and/or disks of any
such communications, which related in any manner to the Indiana
Regional Cancer Center, the suspension of the by-product material
license No. 37-28179-01, the IIT Team which was assembled to
investigate the Indiara, PA incident and the applicability of
10 C.F.R. 19, 20 and 35 (including all subparts) to said

incident.
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2. LICENSEE’S RESPONSE TO OBJECTIONS AND TO MOTION
FOR_PROTECTIVE ORDER.

The Steff, in its NRC Staff’s Response, Objecticns and
Motion for Protective Order, sats forth cbjections to the instant
docunment. request of Licensee which are factually inaccurate and
legally ineffective.

The subject document request comports with the
requirenents of Section 2.744(a) of the NRC regjulations. The
request provides not only the particular category of documents
requested, but describes that category with exacting detail. To
the extent that the Staff is unable to determine the self-avident
relevance of the subject request, Licensee believes that the
requested items by virtue of being related to natters at issue
are directly relevant to the investigative and enforcement
actions which th2 NRC has taken against the Licensee. Licensee’s
request, by itz own terms, is limited to items which are relevant
te the instant proceedings. The Staff objecf?ons asserting
otherwise are disingenuous and unsupported supplying no basis for
failure to respond to Licensee’s valid request.

Similarly, Staff’s objection that the applicability of
10 C.F.R., part 35, subpart G, should be excluded from the scope
of the subject request is disingenuous. Any dismissal by the
Atomic Safety and Licensing Board of issues regjarding the

applicability of 10 C.F.R. part 35, subpart G, does nnt
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necessarily mean that E-mail communications pertaining to the
applicakility of 10 C.F.R. part 35, subpart G are devoid of
information relevant to the i{nstant action.

The Staff also asserts that Licensee’s document request
is unduly burdenzome and oppressive. In support of this claim, i

the Staff offers certain arquments pertaining to its E-mail

system. Such arguments, however, are undercut by the nature of
previous NRC rezponses and by the capabilities of WordPerfect
Office software.

The Staff asserts that *, . . The Sta’f is unable to
search . . . for documents over ten working davs old.” See NRC
Staff’s Response, Objections, and Moticn for Protactive Order at
4. This claim is belied by the appendices to the NRC’s Response
to the ?reedom of Infermation Act ("FOIA”) request designated
FOIA-94-71. Tha response to the FOIA request cdesignated
FOIA-94-71, with appendices, is appended heretuo and incorporated
herein by reference Exhibit ";' In Appendlx I to the Response
to the FOIA request designated FOIA-94-71, thc NRC includes, in a
list of documents being placed in the public document room,
E=-mail messages from R. Josepn DelMedico from Movember, 1993. In
Appendix D to the NRC Response to the FOTA request designated
FOIA-94-71, the NRC includes in the list of documents being

withheld in their entirety, E-mail nmessages from November and

December, 1993, from Daniel Holody.
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The fact that the NRC can either prodice or refuse to
produce, in May 1994, E-mail messages that wers created at least
five months ago in 1993, indicates that the NR® archives B-mail
messages within its office automation systems and that such
E-mail messages are retrievable. See Verified Statement of
William J. Lupinacci, III (“Lupinacci Verified Statement®),
appended hereto as Exhibit #“B* and incorporated herein by
reference, at Paragraph 5.

Additional claims mads by the Staff w.th regard to the
computer system similarly are flawed. For exanple, the Staff
claims that there is no searczh mechanism in its software flies in
the face c¢f the fact that WordPerfect Office contains
sophisticated search and retriaeval capabilities which allows each
individual E-mail user to search and retrieve mnessages that were
sent, received, or archived from the maii box of each respective
user. See Lupinacci Verified Statement at Paragraph 6.
Additionally, software is ava:ilable which permits the search of
contents of all files on an entire computer.aisk s0 as to locate
a character string specifiad by a particular ssarcher. See
Lupinacci Verified Statement at Paragraph 7. Utilizing such
software, a searcher could specify an appropriate string and the
software would list every file on every computer disk directory
containing such character string. See Lupinacci Verified

Statement at Paragraph 7. With such software, the NRC or other
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searcher, could, for example, list every file on every computer
disk category that contaired an apprepriate character string.
See Lupinacci Verified Statemsnt at Paragraph 7. Software
compatible with the aystem purportedly used by the NRC is
available. See Lupinacci Verified Statement at Paragraph 8.
Finally, the NRC’s claims regarding tae encryption also

appear disingenuous. Licensee, in the abksence of NRC encryption
software, could utilize the same version of WordPerfect Orfice as
is used by the NRC, locad NRC supplied copies of the appropriate
directory name utilized by the NRC for its subject documents, and
ite gubdirectorios and hidden files, which con:tain the encrypted
E-mail files, and read them without difficulty. See TLupinacci
Verified Statement at Paragraph 9.

| Given the sophistication of the E-nail related software
utilized by the WRC, the staff claims that the subject document
reguest is unduly burdenscme or oppressive is simply inaccurate
and should not provide a basiz for evading a valid document
request. Licensee is further willing to cl;ﬁinate any burden
upon the NRC with regard to the instant reques:. Licensee is
willing to run whatever computer searches are nhecessary to

achieve compliance with Licensee’s document request.
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B. MOTION TO COMPEL PRODUCTION PURSUANT TO SECTION
2.744(c) OF THE NRC REGULATIONS.

Licensee hereby moves the Board to compel cempliance

with Licensee’s subject r.qusst.

III. CONCIUSION.

..~ .~ for the reasons set tbrtn abovo.

Such motion should be granted

For the reasons set forth above, the Board should deny

the Statff’s Motion for a Protective Order and grant Licensee’s

Motion to Compel Production Pursuant to Sectioca 2.744(c) of the

NRC Regulaticorns.

Respectfully submitted,

DATED: June 3, 1994

WILLIAMSON, FRIEDBERG & JONES

BY:

One Norwedgian Plaza

PO Box*1190

Pottsville, PA 17901-1190
Telephone: (717) 622-5933
Attorney [.D. #24754
Attorney for Indiana
Regional <Cancer Center
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