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LICENSEE'S RESPONSE TO THE NRC STAFD'S RESPONSE AND ,

OBJECTIONS AND_FOR PROTECTIVE ORDER
_ _ i

AND LICENSEE'S MOTION TO COMPEL PRODUCTION +

|

I. INTRODUCTION.
t

Indiana Regional Cancer Center ("IRCC") or (" Licensee")

herein responds to NRC Staff's Response and Objections to ;

Licensee's Roquest for Production of Documents and Things dated

April 25, 1994 and NRC Staff's Motion for Protactive Order ("NRC
!

Staff's Response, Objections and Motion for.Pratective Order"). f
i#

In addition, Licensee files a Motion to Compel Production. j

II. DTSCUSSION. 5
,.

, ,

A. LICENSEE'S RESPONSE TO NRC STAFF'S RESPONSE'AND
OBJECTIONS .

~

|

l
1. LICENSEE'S REQUEST.

Any and all electronic mail messag,as and any other |

communications and/or documents, including drafts, currently or -

formerly embodied on the computer system of ths NRC, including |
but not limited to, any and all backup tapes and/or disks of any ;
cuch communications, which related in any mann.ar to the Indiana ,

Regional Cancer Center, the suspension of the by-product material !

license No. 37-28179-01, the IIT Team which wa:3 assembled to !-

'

investigato the Indiana, PA incident and the applicability of |
10 C.F.R. 19, 20 and.35'(including all subparta) to caid, ;

incident, i

|
|
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2. LICENSEE'S RESPONSE TO OBJECTIONS AND TO MOTION
F_0R PROTECTIVE ORDER._

5
.

<y
'

The Staff, in its NRC Staff's Response, objections and
.

Motion for Protective Ordor, sats forth objections to the instant
' .q ,

document roquest'of Licensee which are factually inaccurate and.

. legal 1[ ineffective.
- The subject document request comports with the

,

'

requirements of Section 2.744(a) of the NRC regulations. The -

request provides not only the particular category of documents

roquested, but doccribes that category with exacting detail. To

the extent that the Staff is unable to determine the self-evident
>

'

relevance of the subject request, Licensco bo1Leves that the

requested items by virtue of being related to : natters at issue

are directly relevant -to' the investigative and enforcement

actions which the NRC has take against the Licensee. Licensee's

request, by its own terms, is limited to items which are relevant
,

to the " instant proceedings. The Staff objec{ ions asserting ,

otherwise are disingenuous and unsupported supplying no basis for !

failure to respond to Licensee's valid request.

Similarly, Staff's objection that the applicability of

10 C.F.R., part 35, subpart G, should be excluded from the scope

of the subject request is disingenuous. Any dismissal by the ,

Atomic' safety and Licensing Board of issues regarding the

applicability of 10 C.F.R. part 35, subpart G, does not
+
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necessarily mean that E-mail communications pertaining to the

applicability of 10 C.F.R. part 35, subpart G are devoid of

information relevant to the instant action.* ~

: . The Staff also asserss that Licensee'.s document request;

.
?%. ..#,..

..

,

;is unduly burdenzomo and oppressive. In support of this claim, . . p!g. .,

the Staff offers certain arguments pertaining to its E-mail

system. . such arguments, however, are undercut by the nature of

previouc NRC responses and by the capabilities of Wordperfect

Office software.

The Staff asserts that ". . The Stadf is unablo to.

cearch for documents over ten working days old." See ITRC. . .

Staff's Response, Objections, and Motion for Protective Order at
.

4. This claim is belied by the appendicos to the NRC's Response
-

.. ,

to the Froodom of Infcrmation'ict ("FOIA") request designated

FOIA-9 4'-71. The response to the FOIA request designated

FOIA-94-71, with appendices, in appended hereto and incorporated

herein .by reference Exhibit "M" In Appendix B to the Response

to the FOIA requcGt designated FOIA-94-71, t e NRC includes, in a

list of documents being placed in the public document room,

E-mail messages from R. Joseph DelMedico from flovember,1993. In

Appendix D to the ITRC Response to the F03 request designated '

FOIA-94-71, the NRC includes in the list of documents being

withhold in their entiroty, E-mail messages frcim November and

December, 1993, from Daniel Holody.

-3-
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The fact that the NRC can either produce or refuse to

produce, in May 1994, E-mail meccages that Wer.s created at least
'

five months ago in 1993, indicates that the NRC archives E-mail

._
. messages within its office automation systems and that such.

,
. , . .

,

IE-mail mensages are retrievable. Soo Verified Statement of ~'
. ::str

William'J. Lupinacci, III ("Lupinacci Verified Statement"),

appended hereto as Exhibit "D" and incorporated heroin by

reference, at Paragraph S.

Additional claims made by the Staff with regard to the

computer system similarly are flavod. For exanplo, the Staff

claims that there in no search mechanism in itn software flies in

the face of the fact that Wordperfect Office contains

sophisticated search and retrieval capabilition which allows each i

individual E-mail user.to search and retrciev6 messages that were

sent, r'eceived,cor archived fr'om the mail box of each respective

user. See Lupinacci Verified Statement at Para. graph 6.

Additionally, software is available which permits the search of
v.

contonts of all files on an entire computer disk so as to locate

a character string specified by a particular searchor. See

Lupinacci Verified Statement at Paragraph 7. Ctilizing such

software, a searcher could specify an appropriate string and the

software would list every file on every computer disk directory

containing such character string. Sco Lupinacci Verified

Statement at Paragraph 7. With such software, the NRC or other

-4-



. s , # . _u , ..... m ___. . _ . . _ _ _ _ - _ _ . _ _
._ . . .;._ . m_ ; m_._

.

,

:"

searcher, could, for examplo, list overy file on every computer

disk category that contained an appropriate character string.
:."A. ..

See Lupinacci Verified Statement at Paragraph 7. Software C-

compatible with the system purportedly used by the NRC is . 'i . .
) T

, ~bhW^
'

available. Sne Lupinacci verified Statement at Paragraph 8. ,6;ppj ~.n..

Finally, the NRC's claims regarding Eso encryption also
-

appear disinganuous. Licensee, in the absence of NRC encryption

software, could utilize the sano version of Wordperfect Office as

is used by the NRC, load NRC supplied copics of the appropriate

directory name utilized by the NRC for its subject documents, and

its cubdirectorios and hidden files, which contain the encrypted
'

E-mail files,.and read them without difficulty. See Lupinacci

Verified Statement at Paragraph 9.

Given the sophistica't' ion of the E-mail related softwsre

utilized by the NRC, the staff claims that the subject document ~

request is unduly burdensome or oppressive is : simply inaccurate

and should not provide a basis'for evading e valid document

request. Licensee is further willing to eliminate any burden

upon the NRC with regard to the instant request. Licensee is

willing to run whatever computer searches are necessary to

achieve compliance with Licencan's document request.

i
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B. MOTION _TO COMPEL PRODUCTION P7JRSUANT TO SEcTION
2.744(c) OF THE NRC REGULATIONS.

|

Licensoo hereby moves the Board to compel compliance |

with. Licensee's subject request. . Such, motion should be granted g.
,

3.- .,3. ; ,
.

. .- . ,y>- ,
,

.~ for the reasons set forth.abovo_ '

. _ . - m c.

III. CONCLUSION.

For the reasons set forth above, the Board should deny

the Staff's Motion for a Protective Order and grant Licensee's

'
Motion to Compel Production Pursuant to Section 2.744 (c) of the

NRC Regulations.

Respectfully submitted,

_
WILLIAMSON, FR[EDBERG & JONES

-
-

!

DATED: June 9, _1994 BY: I- b > (e q f m h_ /fd
' ILES COOP 2R, EsqtfiieF

- '' One Norvegian Plaza
PO Box'1190
Pottsville, PA 17901-1190
Telephone: (717) 622-5933
Attorney :C.D. #24754
Attorney : tor Indiana
Regional cancer Center
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