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ONCOLOGY SERVICES CORPORATION Docket No. 030-31765-EA
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(Byproduct Material EA No. 93-006
License No. 37-28540-01)
NRC STAFE'S RESPONSE TO BOARD ORDER DATED MAY 26, 1994
INTRODUCTION

Pursuant to the Atomic Safety and Licensing Board's (Board) Order (Ruling on
Discovery Matters), dated May 26, 1994 (Board Order), the Staff of the Nuclear
Regulatory Commission (Staff) provides the following information regarding the provision
of notes.

BACKGROUND

On March 8, 1994, the Licensee filed its "Request for Production of Documents
dated March 8, 1994" (Licensee's Request). The Staff responded to the Licensee’s
Request on April 7, 1994. "NRC Staff’s Response and Objections to Licensee’s Reque
for Production of Documents Dated March 8, 1994 and NRC Staff's Motion for
Protective Order” (Staff’s Response). On April 22, 1994, the Licensee filed a "Motion
to Compel and Reply to NRC Staff's Response and Objections to Licensee’s Request for

Production of Documents dated March 8, 1994 and NRC Staff's Motion for Protective
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Order.” The Staff filed its reply to the Licensee’s Motion on May 9, 1994. The Board
issued its Order on May 26, 1994.
DISCUSSION

In its Request, the License requested:

Any and all transcripts, statements, notes and/or summaries of statements made to

the Nuclear Regulatory Commission, the IIT Team, the Office of Investigations

and/or any other department/agent/agency of the Nuclear Regulatory Commission

in connection with the investigation of Oncology Services Corporation.
Request at 1. In response to this Request, the Staff provided the Licensee with 29
transcripts of interviews and/or reports of interview. In addition, the Staff provided the
Licensee with copies of handwritten notes of statements taken by investigators from the
NRC Offices of Investigations and the Inspector General. In its Response, the Staff
stated that "The IIT members did not retain any notes which may be responsive to the
Licensee’s Request, nor did the NRC inspectors who inspected the Licensee's Exton and
Mahoning Valley facilities.” Response at 4. In its Order, the Board ordered, among
other things, the Staff to "identify any IIT member and inspector notes that were retained
but which the staff has identified as not responsive to OSC’s request, and . . . explain
why those notes are not responsive to OSC's request.” Board Order at 6.

Below is a list of documents retained by the Incident Investigation Team (IIT)

which are either handwritten and could be considered "notes,” or are specifically

designated as notes. The responsiveness of each document is discussed in turn.'

' Due 1o the nature of some of the information contained in these notes, if deemed
responsive to the Licensee's Request by the Board, the Staff by discussing the
responsiveness of these notes, does not waive its right to object to their production, in
whole or in part, on other grounds pursuant to 10 C.F.R. § 2.744.
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1) Dr. Flynn's Notes Taken from the Scenery Hill Manor (SHM) Nursing
Home Records

These notes were taken by the IIT's medical consultant from the Scenery Hill
Manor Nursing Home records. They are not notes of any statements provided to the IIT.
Teey are, therefore, not responsive to the Licensee's Request.

2)  SHM Nursing Home Nurse's Notes

These notes were written by the nurses at the Scenery Hill Manor Nursing Home
regarding the patient who died after treatment at the Indiana Regional Cancer Center on
Nevember 16, 1992. These notes are not notes of any statements provided to the IiT.
Trey are, therefore, not responsive to the Licensee's Request.

3) SHM Detailed Blood Samples Taken - Employees

This document is a handwritten list of individuals from whem blood samples were
taken. This document is not a note of any statements made to the IIT and is, therefore,
net responsive to the Licensee’s Request.

4) SHM Patient Contact - Most Frequent

This document is a handwritten list of individuals who had frequent contact with
the patient at the nursing home. This document is not a note of any statements made to
the IIT and is, therefore, not responsive to the Licensee’s Request.

5) SHM - Total Employee List
This document is a handwritten list of individuals employed at the SHM nursing

heme. This document is not a note of any statements made to the IIT and is, therefore,
net responsive to the Licensee's Request.

6) SHM - Patient Contact - Infrequent.
This document 1s a handwritten list of individuals who had infrequent contact with

the patient at the nursing home. This document is not a note of any statements made to
the IIT and 1s, therefore, not responsive to the Licensee's Request.

7)  SHM - Housekeepers

This documents is a handwritten list of housekeepers at the nursing home, with an
approximation of how long the housekeepers were in contact with the patient. This
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14) Note to File from R. Gastorf, contract, dated 12/18/92; subject: Removal of
Catheters by Dr. Bauer.

This note to file memorializes a discussion with Dr. Bauer regarding the
uentification of which catheter was removed by Dr. Bauer. This note was not provided
because it is not relevant to any issue in this proceeding and not necessary for a proper
decision in this proceeding.

15) Note to File from P. Nessen - Ambulance Measurements to be Used in Dose
Galculations, Discussion with Victoreen PrimAlert-10, Discussions with Adjacent
Doctor’s Office (Dr. Pinkerton, adjacent to IRCC), Discussion with H. Glasser of
Nuclear Associates, Discussion with Chiel Technician, Schuykill Cancer Center.

This note is not responsive to the Licensee’s Request because it is not a note of a
staternent made to the IIT. This note contains information obtained by the IIT through
discussions with certain individuals, but this note is not a note of any statements made
wo the IIT.

16) Note to File from C. Jones 1/11/93, subject: Phone Conversation with
R. Bellamy, RI and K. McAdoo, SHM.

This note to file discusses the responses to NRC's advertisement in the local
Isdiana, PA newspaper regarding the identification of individuals who had contact with
the patient. Several individuals are listed and their contact with the patient is discussed.
This note does not contain notes of statements made to the IIT and is, therefore, not
responsive to the Licensee’s Request.

17) Note to Region I from C. Jones, IIT, dated 1/29/93; subject: Individuals
Exposed to the Iridium-192 source, November 16 - December 1, 1992 and designations
of personnel mentioned in IIT report.

This typewritten documents is a list of individuals exposed to the source, as well
as a partially handwritten list of the designation of personnel mentioned in the IIT report.
This note does not contain notes of statements made to the IIT and is, therefore, not
responsive to the Licensee's Request.

18) Initial Meeting Roster

This 1s a handwritten list of individuals who attended the initial meeting of the IIT.
This note does not contain notes of statements made to the IIT and 1s, therefore, not
rsponsive to the Licensee’s Request.

19) OSC-IIT Meeting Roster, 12-02-92, 3:30 pm.
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This is a handwritten list of individuals who attended a meeting with OSC and the
[IT. This note does not contain notes of statements made to the IIT and is, therefore, not
responsive to the Licensee’s Request.

20) Photograph Log Sheet: BFI Carnegie, PA & Warren, OH

21) Photograph Log Sheet: Scenery Hill Nursing Home & Ambulance
22) Photograph Log Sheet: Indiana Regional Cancer Center

23) Photograph Log Sheet: Indiana Regional Cancer Center

24) Photograph Log Sheet: Indiana Regional Cancer Center

25) Photograph Log Sheet: Indiana Regional Cancer Center

26) Photograph of Omnitron's Lab Facility, with Log Sheet

These documents are handwritten log sheets of photographs taken by the IIT. Since
these documents are not notes of statements made to the IIT, they are not responsive to
the Licensee's Request.

27) Statement from BFI Driver Making the Pick-up at SHM.

This is 2 handwritten statement made by a BFI driver. This statement was not
provided to the Licensee because it was not relevant to any issue in this proceeding and
not necessary for a proper decision in this proceeding.

28) Attendance sheet for Exit Meeting, December 17, 1992, Harrisburg Hotel,
Harrisburg, Pennsylvania.

This is a handwritten list of individuals who attended the exit meeting on
December 17, 1992, It is not a note of any statement made to the IIT, and 1s, therefore,
not responsive to the Licensee's Request.

29) Written statements from BFI employees.

These are two handwritten statements from BFI employees regarding the pickup
from the Scenery Hill Nursing home of waste. These statements were not provided
because they are not relevant to any issue in this proceeding and not necessary for a
proper decision in this proceeding.

30) NRC Region 1 Swipe Analysis Equipment

This document consists of two record sheets of an analysis performed by the NRC
Region 1. Attached to this these records is a handwritten note regarding two samples.

Since this document is not a note of any statement made to the IIT, it is not responsive
1o the Licensee’s Request.
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31) Response to questions for G. Hay, Consulting Physicists, IRCC

This document consists of handwritten responses from Greg Hay to typewritten
questions from the IIT. It is not a note of any statement made to the IIT. In addition,
this document was provided to the Licensee on April 1, 1994,

32) Written responses to questions asked by the IIT to the IRCC staff.

This document consists of handwritten responses from Greg Hay to typewritten
questions from the 1IT. It is not a note of any statement made to the IIT. In addition,
this document was provided to the Licensee on April 1, 1994.

33) Answer to questions from M. Shanbaky, IIT/NRC te J. Bauer, IRCC,
relating to catheter used on 11/16/92

This document consists of handwritten responses to questions regarding the use and
location of catheters used during the November 16, 1992 incident. It is not a note of a
statement made to the IIT, therefore, it is not responsive to the Licensee’'s Request.

34) Licensing Guidance for reviewing HDR applications from Region IV.

This document includes, among other things, a handwritten note regarding the
licensing of the use of HDR afterloaders. It is not a note of a statement made to the IIT,
therefore, it is nut responsive to the Licensee's Request.

35) Final Comments on Section 6.2 of NUREG-1480 from Dr. Flynn.

This document consists of handwritten notes and comments on Section 6.2 of
NUREG-1480. It 1s not a note of a statement made to the IIT, therefore, it is not
responsive to the Licensee's Request.

36) Handouts from meeting with Southwest Research Institute 12/17/92

This document contains handwritten notations on the meeting handouts. It is not
a note of a statement made to the IIT, therefore, it is not responsive to the Licensee’s

Request.
37) Inventory Log of source wire - Omnitron/Edgerly facility (3/23/91-9/16/92)
This is a bandwritten inventory log, as such, it could be considered a note.

However, it 1s not a note of a statement made to the 1IT, therefore, it is not responsive
10 the Licensee's Request.
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38) Telefax to T. Rich, IIT/NRC from Omnitron dated 12/29/92, subject: testing
of source wire.

This is a handwritten note regarding the testing of the source wire. It is not,
hovever, a note of a statement made to the IIT. It is, therefore, not responsive to the
Licensee's Request.

39) All SHM Nursing Home documents for patient:
A. Admitted 11/19/91; Discharged 3/6/92
B. Admitted 03/19/92; Discharged 4/20/92
C. Admitted 8/27/92; Deceased 11/21/92
D. Hospital Records, 8/92 to 11/21/92

These documents contain notes from the nursing home regarding the patient. They
do not contain any notes from statements made 1o the IIT. These documents, therefore,
are not responsive to the Licensee’s Request.

40) SHM - Patient’s Report Sheets - 11/16/92-11/20/92

This document contain handwritten notes regarding the patient from the nursing
home. These notes do not contain any notes of statements made to the IIT. This
document, therefore, is not responsive to the Licensee’s Request.

4]1) OSC Treatment Plan
Afterloader Calculations 2E.9.2(¢)
Treatment Verification & Personal Information - 2000 Version 3.0

In addition 10 the information listed in this document, this document contains a
handwritten statement from Greg Hay regarding the incident on November 16, 1992. It
does not appear that this statement has been provided to the Licensee. It is, therefore,
attached hereto.
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The NRC inspectors who inspected the Licensee’'s Exton and Mahoning
Valley facilities did not retain any notes from their inspection. Thus, there are no notes
frem those inspections to provide to the Licensee. The Staff, in its Response, did not
mean to imply, as could b2 inferred from the Staff’s language, that the NRC inspectors
retained some notes from their inspections but that these notes were not responsive to the
Lxensee’s request.
Respectfully submitted,

L[CL("b"s/ /

Marian L. Zobler -
Counsel for NRC $taff

Dated at Rockville, Maryland
thas 6th day of June, 1994
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CERTIFICATE OF SERVICE

1 hereby certify that copies of "NRC STAFF'S RESPONSE TO BOARD ORDER DATED
MAY 26, 1994" in the above-captioned proceeding have been served on the following by
deposit in the United States mail, first class, or as indicated by an asterisk through deposit
in the Nuclear Regulatory Commission’s internal mail system this 6th day of June, 1994:

G. Paul Bollwerk, III, Chairman®*
Administrative Judge

Apmic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C, 20555

Dr. Charles N. Kelber*
Administrative Judge

Awmic Safety and Licensing Board
UL.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Marcy L. Colkitt, Esq.
General Counsel
Oucology Services Corp.
P.O. Box 607

Infiana, PA 157010607

Kerry A. Kearney, Esq.

Joseph R. Rodkey, Jr., Esq.

Joseph W. Klein, Esq.

Counsel for Oncology Services Corp.
Reed Smith Shaw & McClay

Mellon Square

435 Sixth Avenue

Pittsburgh, PA 15219-1886

Dr. Peter S. Lam*

Administrative Judge

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Adjudicatory File (2)*

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555



Office of the Secretary (2)*

US. Nuclear Regulatory Commission
Washington, D.C. 20555

Amn: Docketing and Service Section

Atamic Safety and Licensing Board
Panci (1)*

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

P
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Office of Commission Appellate
Adjudication (1)*

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555
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Marian L. Zobler
Counsel for NRC Staff



