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(59 FR 26714 - 26732) to implement the requirements of Title X of the Energy
Policy Act of 1992. The last page of the notice provides notification of
acceptance of claims and availability of funds for reimbursements in fiscal
year 1994,
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DEPARTMENT OF ENERGY

10 CFR Part 765
[1901-AAS3]

Reimbursement for Costs of Remedial
Action at Active Uranium and Thorium
Processing Sites

AGENCY: Office of Environmental
Mansgement, Depurtment of Energy.
ACTION: Final rule

SUMMARY: The Department of Energy,
Office of Environmental Management, is
promulgating this final rule to establish
requirements governing reimbursement
for certain costs of decontamination,
decommissioning, reclamation, and
other remedial action incurred by
licensees at active uranium or thorium
processing sites to remediate byproduct
material generated as an incident of
sales to the United States Government.
The Energy Policy Act of 1992 requires
the Department of Energy to implement
these requirements of Title X and
establish procedures for eligible
licensees to submit claims for
reimbursements.
EFFECTIVE DATE: June 22, 1994
ADDRESSES: The official record for this
rulemaking activity is available for
public review in the Department of
Energy Freedom of Information Reading
Room, 1000 Independence Avenue,
SW., Washington, DC, from 8:30 a.m. to
4 30 p.m., Menday through Friday. The
Department’s standardized claims
format guide and annual report will be
available upon written request to the
Uranium Mill Tailings Remedial Action
Project Office, U.S. Department of
Energy, 2155 Louisiana NE., suite
10000, Albuquerque, NM 87110,
FOR FURTHER INFORMATION CONTACT:
David Mathes, Office of Environmental
Management (EM-45), U.S. Department
of Energy. (301) 903-7223, or Steven
Hamp, Uranium Mill Tailings Remedial
Action Project Office, U.S. Department
of Energy, (505) 845-4628.
SUPPLEMENTARY INFORMATION:
1. Introduction and Background
A. Statutory Authority
B Background
1. Overview of Uranium Processing
Activity Licens«d Under the Atomic
Energy Act of 1954
2 Overview of Uranium Mill Tailings
Radiation Control Act
3 Legislative Background
I Response to Public Comments on the
Proposed Rule
A Eligibility for Reimbursement
R Costs Eligible for Reimbursement
C. Determining the Federal Reimbursement
Ratio
D. Definition of Byproduct Materia! and
Dry Short Tans of Byproduct Material,

and Determination of Reimbursement
Ceiling et Each Active Uranium
Processing Site
E. Documentation Requirements
F. NRC or Agreement State Concurrence
G. Reimbursement of Costs of Subsequent
REemedial Action
H. Actions Subject to Appeals Procedures
1. Miscellaneous Comments
I Section-By-Section Analysis
A Subpart A—General
1 Section 765.1 Purpose
2 Section 7652 Scope and Applicability
3 Section 7653 Definitions
B. Subpart B—Reimbursement Criteria
1. Section 765.10 Eligibility for
Reimbursement
Section 76511 Reimbursable Costs
3. Section 765.12 Inflation Index
Adjustment Procedures
C. Subpart C—Procedures for Submitting
and Processing Reimbursement Claims
1. Section 765.20 Procedures for
Submitting Reimbursement Claims
2. Section 76521 Procedures for
Processing Reimbursement Claims
3. Section 76522 Appeals Procedures
4. Section 765.23 Annual Repont
D. Subpart D—Additional Reimbursement
Procedures
1. Section 765 30 Reimbursement of Costs
Incurred in Accordance with a Plan for
Subsequent Remedial Action
. Section 765.31 Designation of Funds
Available for Subsequent Remedial
Action
3. Section 765.32
Excess Funds
IV. Review Under Executive Order 12866
V. Review Under the Regulatory Flexibility
Act
V1. Review Under the Paperwork Reduction
Act
VIL. Review Undes the National
Environmental Policy Act
VIII. Review Under Executive Order 12612
IX. Review Under Executive Order 12778

I. Introduction and Background

A. Statutory Authority

Title X of the Energy Policy Act of
1992 (Sections 1001~1004 of Public Law
102486, 42 U.5.C. 2296a et seq.
(hereinafter “'the Act”)), enacted on
October 24, 1992, requires the
Department of Energy (hereinafter the
“Department’’) to reimburse eligible
uranium and thorium licensees for
certain costs of decontamination,
decommissioning, reclamation, and
other remedial action at active uranium
or thorium processing sites, which also
include vicinity properties. Consistent
with section 1002 of the Act (42 U.S.C.
2296a-1) the Department is
promulgating this final rule to
implement the requirements of Title X
and to establish procedures for eligible
applicants to submit claims for
reimbursement.

Title X provides that, with certain
exceptions, remedial action costs at
active uranium or thorium processing

Reimbursement of

sites shall be borne by persons licensed
under section 62 or 81 of the Atomic
Energy Act'of 1954, as amended (42

U S.C 2092, 2111) (hereinafter the
“Atomic Energy Act"). Section
1001(b)(1)(B) of the Act (42 U.SC.
2296a(b)(1)(B)) requires the Department
to reimburse eligible licensees of an
active processing site a portion of the
costs determined by the Department to
be attributable to byproduct material
generated as an inciden! of sales to the
United States and either (a) Incurred by
such licensee not later than December
31, 2002; or (b) placed in escrow not
later than December 31, 2002, and
incurred by the licensee in accordance
with a plan for subsequent
decontamination, decommissioning,
reclamation, and other remedial action
approved by the Department.

In order to be reimbursable, such
costs must be for work which is
necessary to comply with applicable
requirements of the Uranium Mill
Tailings Radiation Contrel Act of 1978
{42 U.S.C. 7901 et seq.) (hereinafter
“UMTRCA") or, where appropriate,
with requirements established by a state
pursuant to a disconlinuance agreement
under section 274 of the Atomic Energy
Act (42 U.S.C. 2021), hereinafter
“Agreement State”. In addition, claims
for reimbursement of costs of remedial
action must be supported by reasonable
documentation as determined by the
Department.

Section 1001(b)(2) of the Act (42
U.8.C. 2296a(b)(2)) limits the amount of
reimbursement paid to any one licensee
of an active uranium mill tailings site to
an amount not to exceed $5.50
multiplied by the dry short tons of
byproduct material located at the site on
October 24, 1992, and generated as an
incident of sales to the United States.
Total reimbursement, in the aggregate,
for work performed at active uranium
sites shall not exceed $270 million.
Total reimbursement for work
performed at the active thorium site
shall not exceed $40 million, and is
limited to costs incurred for offsite
disposal. Under sections 1001(b)(2)(D)
and 1003(a) of the Act (42 US.C.
2296a(b)(2)(D) and 2296a-2(a)), the
$5.50 per dry short ton limit on
reimbursement to individual uranium
site licensees and aggregate ceilings
shall be subject to annual adjustment for
inflation based upon an inflation index
chosen by the Department,
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B. Background

1. Overview of Uranium Processing
Activity Licensed Under the Atomic
Energy Act

The U.S. Army's Manhattan Engineer
District, from 1942 10 1946, and later the
Atomic Energy Commission {hereinafter
“AEC"), from 1947 through 1970,
entersd into several contracts for the
purchase of uranium concentrate to
support the Nation's defense programs
Initially, four mills provided uranium
for the Army, primarily through
reprocessing radium and vanadium mill
tariings Eventually a total of 34
commercially operated mills produced
uranium concentrate for sale to the
United States Government

These contracts were for the purchase
of an agreed-upon quantity of uranium
concentrate. Contract specifications
addressed physical characteristics,
grade, and impurities but did not
include provisions for mill
decommissioning, long-term
management of the milling-process
wastes, known as tailings, or
stabilization of tailings piles, When
these contracts were executed, the
potential hazards of tailings were not
fully recognized. Over the ensuing
decades, however, potential radiological
and chemical hazards associated with
uranium and thoriwmn mill tailings were
identified and standards and
requirements were developed for the
control and management of tailings.

Between 1975 and 1979, the
Department and the Energy Research
and Development Administration,
successor agencies to the AEC,
completed studies of uranium mill sites
that had produced uranium concentrate
for the AEC, bad subsequently ceased
operations, and were considered
inactive. These studies determined that
uraaium mill tailings located at these
inactive uranium milling sites posed
potentially significant health hazards to
the public and that a program should be
developed to ensure proper stabilization
or disposal of these tailings to prevent
or minimize radon diffusion into the
environment and other related hazards

2. Overview of Uranium Mill Tailings
Radiation Control Act

As a result of these studies, in
November 1978, Congress enacted
UMTRCA, which authorizes the
Department to undertake remedial
action at “inactive" uranium milling
sites and at vicinity properties
contaminated with residual radicactive
material ' generated at a site. Inactive

YThe term Vresidual radions e material s
aefined by Section 10317} of UMTRCA 142 U5 C

wranium milling sites are those which
were no longer licensed under the
Atomic Energy Act on january 1, 1978,
and where all or substantially al! of the
uranium concentrate was produced for
the Federal Government. The
Department conducts remedial action in
coordination with affected States and
Indian tribes under cooperative
agreements at 24 inactive sites.

In addition, UMTRCA established a
program authorizing the United States
Nuclear Regulatory Commission
(hereinafter "NRC") to regulate mill
tailings generated during processing
operations at “active” processing sites
li.e, sites with active hcenses under the
Atomic Energy Act on or after January
1, 1978) to ensure sound management of
tailings throughout the production,
reclamation and disposal phases

3. Legislative Background

UMTRCA did not provide for
payment of costs of remedial action
incurred at active uranium processing
sites which were contaminated with
uranium mill tailings generated under
Federal contract. Two reports prepared
subsequently for Congress, by the
Department in January 19797 and by the
General Accounting Office in February
1979,* concluded that Federal assistance
should be provided to licensees st these
sites to address the cost of remediating
mill tailings that were generated under
contracts with the United States
Government

Cangress directed the Department,
through section 213 of Public Law 96-
540, 10 develop a plan for establishing
a cooperative program to provide
Federal assistance in the stabilization
and management of uranium mill
tailings generated as an incident of sales
to the United States Government which
are commingled with other tailings The
Department was directed to identify,
among other things, the amount of
tailings generated under Federal
contract at each active site. This
determination was to be used to
calculate the percentage of such tailings
7911(7]] 1o mean (A} Waste (which the Secretary
determines to be redicactive) in the form of tailings
resulting from the processing of ores for the
extraction of uranium and other velughble
constituents of the ores. and (B) other waste (which
the Secrotary determines 1o be radioactive) at o
processing site which relate 1o such processing,

micluding any residual stock or unprocessed ores or
low-grade materials

*“Answers to Questions on Commingled Tailings
at Curreatly Operating Uranium Ore Processing
Mills That Produced Uranium Under Atomic
Energy Commission Contracts” (Depertment of
Energy, lanuary 29, 1979).

¥ "Cleaning Up Commingled Uranium Mill
Tatlings s Federal Assistance Neceasary ™ (Geners!
Accounting Office, EMD-79-29. 1S Department of
Commerce, Fob: _asv & 149749

in relation to total tailings at each site,
and the corresponding share of Federal
assistance appropriate 10 meet the costs
of stabilizing and managing tailings as

uired by Federal law.

itle X establishes the authority and
framework for providing this Federal
assistance. The Department is required
to issue regulations governing
reimbursement to licensees at active
uranium and thorium processing sites
for certain costs of remedial action This
final rule establishes the requirements
and procedures under which the
Department will implement this
reimburserment program,

I1. Response to Public Comments on the
Proposed Rule

The Department's proposed rule was
published on August 9, 1993 (56 FR
42450). A public hearing was held on
September 14, 1993 in Denver,
Colorado. A total of 16 written
comments were received, of which four
identical comments were also presented
oraily at the public hearing. Most of the
comments concerned eligibility for
reimbursement, reimbursable cos! .,
determination of the Federal
reimbursement ratio, definition of
byproduct material, and claim
documentation requirements. These and
all other comments to the proposed rule
are discussed below

A. Eligibility for Reimbursement

Subject to certain specific limitations
set forth in section 1001(b) of the At
(42 U.S.C. 2296(a)(b)), Title X requires
the Department to reimburse licensees
of active uranium or thorium processing
sites for that portion of remedial action
costs that may be attributed to
byproduct material generated as an
incident of sales to the United States.
Parties eligible for reimbursement must
be, ar have been, licensed under section
62 or 81 of the Atomic Energy Act, and
must have incurred costs of
“decontamination, decommissioning,
reclamaticn, or other remedial action”
at an "active uranium or thorium
processing site,” as those terms are
defined by Title X, sections 1004(3) and
1004(1), respectively (42 U.5 C. 22964~
3(3) and 2296a-3(1)). A number of
comments were received requesting
clarification or revision of the proposed
rule's requirements concerning
eligibility for reimbursement.

e commenter requested that the
roposed rule's definition of “liccisee™
changed to ifically include

entities licensed by an Agreement State,
Sections 1001(a) and (b) of the Act (42
US C 2296a(a) end (b)) require tha! the
Department reimburse ' persons
licensed under section 62 or 81 of the
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Atomic Energy Act of 1954.” Both
section 62 and section 81 confer
licensing authority to AEC and its
successor agency, the NRC,

However, NRC and & state may enter
into an agreement pursuant to section
274 of the Atomic Energy Act which
provides for discontinuance of the
regulatory suthority of the NRC under
Chapters 8, 7, and 8, and section 161 of
the Atomic l'.mr%v Act when the NRC
finds, upon certification by the
(.overnor, that the state’s program is in
all respects compatible with the NRC's
program for the regulation of byproduct
and source material. The
discontinuance of NRC authority is
coupled with the Agreement State’s
issuance of licenses pursuant to a
counterpart to section 62 or 81 of the
Atomic Energy Act, under state law

if an Agreement State has received
puthority pursuant to a discontinuance
agreement 1o issue licenses under either
section 62 or section 81 of the Atomic
Energy Act, recipients of an Agreement
State-issued license, that was in effect or
pending on January 1, 1978, are eligible
to apply for reimbursement under Title
X In addition. some active site licensees
have been subject to remedial action
requirements established both by NRC
and an Agreement State. Accordingly,
the definition of “licensee” in the
proposed rule has been revised to clanfy
that a person licensed under the
authority of either section 62 or 81 of
the Atomic Energy Act, by NRC, or
under state law by an Agreement State,
or both, is eligible to apply for
reimbursement of costs of remedial
action. This approach is consistent with,
and reflected ﬁy the definition of
“active uraniwm or thorium processing
site’” in section 1004{1) of the Act (42
U S.C. 2296a-3(1)), which specifies that
the license for the production of
uranium or thortum derived from ore
may be issued by NRC, AEC, or by an
Agreement State,

Several comments wers also received

conceming the prozomd eligibility
requirement that a licensee also be a

“site owner”' of an active processing

site. These commenters pointed out that
land ownership was not intended by
Congress to be a requirement for
reimbursement. One commenter
indicated that ownership of the property
on which its processing site is located

is divided between private, Federal, and
state parties. Other commenters were
concerned that the intent of Title X
would be contravened if land ownership
was a condition of eligibility for
reimbursement. These commenters
suggested that land ownership could
#lso be difficult to define and
delermine.

While section 1002 of the Act (42
U §.C. 22968-1) appears to contemplate
that applications for reimbursemenits
will be made by “a site owrer,” section
1001(b}{(2)(A) of the Act (42U S.C.
2296a(b)(2){A)) specifically refers to
reimbursements paid “to any licensee,”
and the remainder of Title X is also
drafted in terms of payments to
licensees. The term site owner, as used
in section 1002 (42 US C. 2296a~1), is
not defined nor is there any legislative
history that sheds light on the single
reference to “'site owner” in section
1002. Consistent with apparent
Congressional intent, the Department
has interpreted the term “site owner” to
include any person that currently holds,
or held in the past, any interest in land,
including but not limited to a {ee simple
absolute, surface or subsurface
ownership of mining claims, easements,
or a right of access for the purposes of
remediation, or any other Ewgn or
equitable interest. The Department has
concluded that this definition will
encompass all eligible current and
former licensees. To avoid unnecessary
confusion, the term “site owner"” is not
used in the rule and the term “licensee”
is used instead.

B. Costs Eligible for Reimbursement

Several commenters proposed
changes to, or requested clarification of,
the language in § 765.11(a) of the
proposed rule concerning reimbursable
costs and the definition of “costs of
remedial action.” The proposed rule
defined such costs as those costs
incurred by a licensee that were
necessary to perform “decontamination,
decommissioning, reclamation, and
other remedial action.” The phrase
“decontamination, decommissionung,
reclamation, and other remedial action”
is defined by section 1004(3) of the Act
(42 US.C. 2296a-3(3)), as well as the
proposed ruls, as work “necessary 10
comply with all applicable requirements
of ' UMTRCA ar, where appropriate,
with requirements estabiished by an
Agreement State,

Several commenters asked that the
definition of “costs of remedial action”
specifically include a list of cost
categories that are eligible for
reimbursement. Furthermore, some
commenters s ed that this list
should specifically include the cost of
capital, cost of equipment, and interest
that might have been earned over the
period between the expenditure and

reimbursement; administrative costs
and costs in implementing other
environmental program requirements.
In response to these comments, the
Department has :evised the definition of
“costs of remedial action” to include

those activities specified in the joint
Explanatogy Statement of the Committee
of Conference that accompanied the
enactment of Title X which states:

Funds made available under this program
are intended to be provided for all costs that
result from the disposition of by-product sic|
material 8t active processing sites (subject to
the limitations of sec. 1001(h)), including
groundwater remediation, treatment of
contaminated soil, disposal of process
wastes, removal ecttons, air pallution
studies, mill and equipment
decommissioning. site monitoring,
administrative expenses, and additional
expenditures required by related standards
and regulations.” (H.R. CONF. REP. NO. 102-
1018, 102d Cong,, 2d Sess. 392 (1992)1

Rather than further attempt to
enumerate more precise activities and
circumstances for which costs are
reimbursable, the Department has
determined that this issue should be
resolved on a case-by-case basis,
consistent with the statutory
requirements. Section 1004(3) of the Act
(42 U.S.C. 2296a-3(3)) limits
reimbursement to costs for “work
performed . . . which is necessary to
comply" with UMTRCA or, where
appropriate, with applicable Agreament
State requirements. Therefore, whether
work for which reimbursement is sought
is necessary 10 comply with UMTRCA
or, where appropriate, with applicable
Agreemen! State requirements as
required by section 1004(3) of the Act
(42 U.S.C. 2296a-3(3)), will depend on
specific circumstances that may vary
from ope site to the next.

However, in the absence of specific
statutory autbority, the Department has
determined that the carrying cost of past
expenditures or other costs of capital or
lost interest are not eligible for
reimbursement. Costs incurred for
activities required by other Federal and
state regulatory suthorities may only be
considered reimbursable if the activity
falls within the final rule’s definition of
“decontamination, decommissioning,
reclamation, and other remedial action.”
For example, the United States
Environmental Protection Agency ora
state regulatory authority may require a
licensee to obtain a storm water
discharge it pursuant to the Clean
Water Act before the licensee is able to
conduct a remedial action. Therefore, a
licensee may be able to demonstrate that
the cost in obtaining and maintaining
the & discharge permit is necessary to
comply with UMTRCA or, where
appropriate, with Agreersent State

uirements.

dministrative costs and other costs
associated with cleanup or restoration of
the site may be eligible for
reimbursement provided that a licensve
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can demonstrate that the costs were commenters were concerned that the approach to establish a site's Federal
necessary to comply with the applicable regulatory authority may reimbursement ratio. These commenters
requirements of UMTRCA or, w here revise an approved reclamation plan, argued that at some sites the tonnage-
appropnste, with applicable license condition, or other directive for  based Federal reimbursement ratio may
rml;lmmnms of an Agreement State. the remediation of the site. Under the not accurately reflect the true costs of

Several commenters construed the proposed rule, a licensee's previously remediation attributable to byproduct
proposed rule to limit costs of remedial  incurred costs of remedial action would  material generated as an incident of
action to activities required by an not be reimbursable. The Department sales to the United States. These
approved site reclamation plan. These  acknowledges this concern and has commenters also suggested that the rule
commenters requestod that the rulebe  revised the final rule by deleting this allow greater ﬂexibiﬁ; in the methods
clanfied 1o provide for reimbursement uirement. available to determine the Federal
of other activities required by other addition, commenters objected to reimbursement ratio. In particular, these
written authorization from NRC or an § 765.20 of the proposed rule which commenters requested that the rule
Agreement State, required licensees 1o certify that allow such ratio to be based on the

The final rule clarifies that costs for remedial action work wWas comph'fed as acreage covered by Federal-related dr'\r
activities required by NRC or an required by a reclamation plan or other  short tons of byproduct material
Agreement State and established by a written authorization. These compared to the total acreage covered
license condition or other authorization  commenters were concerned that by all dry short tons of byproduct
or directive may be ehgible for licensees might not be reimbursed prior  material at the site.
reimbursement. The phrase “or other to completion of remedial actions for Title X limits reimbursement to costs
written authorization' 1 used individual tasks, as specified in an “attributable to" byproduct materis!
throughout the final rule to specify that  approved reclamation plan or other penerated as an incident of sales to 1he
the activity may be authorized by the written authorization, upon the United States, but does not require »
applicable regulatory authority by some  licensees completion of these tasks The specific method for determining b ow 10
mechanism other than an approved Department agrees with these attribute costs to byproduct material
reclamation plan. commenters and notes that it is the generated as an incident of sales to the

Several commenters requested that Department’s intent to reimburse these  United States. Section 1001(b)(2)( 4) of

the final rule specify that costs incurred  costs upon completion of the individual the Act (42 U.S.C. 2296a(b)(2)(A))
prior to the enactment of UMTRCA are  tasks instead of the entire remediation.  establishes a $5.50 per dry short ton of

reimbursable. This request is consistent Finally, one commenter suggested byproduct material limit on

with section 1001(b)i1) of the Act {42 that § 765.2(d) of the proposed rule be reimbursement. This indicates that the
U.S C. 2296a(b)(1)), which provides that modified to clarify that expenses tonnage approach is an appropriate
the Secretary shall retmburse a licensee  incurred as a result of an NRC directive, method for determining the Feder:)
for costs of decontatnination, an Agreement State directive, or both, portion of retnedial act.on costs.
decommissioning, reclamation, and are eligible for reimbursement. A mill However, the tonnage approach 1 o\
other remedial action which are may have been regulated by bo'h the not, in some cases, most accurate!
attributable to byproduct material NRC and an Agreement State during the  reflect the portion of costs attributahle
generated as an incident of sales tothe  mill's history. and may have therefore 1o byproduct material generated a< an
United States and incurred by the incurred costs for activities required by incident of sales to the United States As
licensee not later than December 31, directives from both regulatory the Department recognized in the

2002 Furthermore, section 1004(3) of  authorities. This commenter urged that  “Commingled Uranium Tailings Sty
the Act (42 U.S5.C. 2296a-3(3)) specifies  poferences to “NRC or Agreement State” Volume I Technical Repont,™

that the term “decontamination, be revised to read “NRC and/or an (Department of Energy, June 30, 1942)
decommissioning, reclamation, and Agreement State.” different approaches for allocating costs
other remedial action™ means work The Department has retained the attributable to byproduct material
performed that is necessary to comply  proposed Janguage but wishes to clarify generated as an incident of sales to the
with UMTRCA or, where appropriate.  that use of the phrase “NRC or an United States ray be appropriate,
requirements established by an Agreement State” refers to NRC, an depending on the unique characteristics
Agreement State Agreement State, or both. at each site,

Therefore, the final rule states that - Accordingly, the final rule bas been
pre-UMTRCA costs may be eligible for € Determining the Federal revised to allow a licensee to
reimbursement if the licensee can Reimbursement Ratio demonstrate that an alternative m«:hod
demonstrate and obtain the The proposed rule provided that the  for determining the Federal
Department’s approval that the work Department would establish & “Federal  reimbursement ratio, other than the
was necessary to comply with reinbursement ratio” to determine the  tonnage approach, should be used 1n
UMTRCA. A licensee can make this portion of costs of remedial action order to make this demonstration. the
demonstration by providing a wnitten attributable to byproduct material final rule requires the licensee 1o
euthorization from the NRC or an encrated as an incident of sales to the  demonstrate to the satisfaction of the
Agreement State which indicates that United States. Under the proposed rule, Department that such alternative
the work performed by the licensee the Federal reimbursement ratio would  method is more accurate than the

prior to the enactment of UMTRCA was  be the ratio of Federal-related dry short  tonnage-based approach in delinesting
necessary to coinply with UMTRCA or,  tons of byproduct material to total dry between costs of remedial action

where appropriate, with apphicable short tons of bygroducl material present  attributable to byproduct material
Agreement State requirements. at each site on the date of enactment of  generated as an incident of falu to the
Some commenters objected to Title X. Unnea dStates and costs attributable to
§765.11(a) of the proposed rule, Some commenters suggested that the  other byproduct material at the site Any
concerning the requirement that Department should allow licensees to I ;ensee requesting that the Depart».ont

reimbursable costs must be for activities  use a method othes than the proposed consider an alternative approach fur
“contributing to final clocure, ' These rule’s tonnage or quantity based establishing a site's Federal
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reimbursement ratio, must submit the
uest in writing, together with any

information the licensee wants the
Department to consider in suppart of
the request. The Departinent reserves
the :Bn o approve or reject the
alternative method, based on the
Department’s determination of whether
such method may provide an effective,
sccurste, and venfiable means of
attributing costs of remedial action for
byproduct material generated as an
incident of sales to the United States,
Regardless of the methodology used to
establish the Federal reimbursement
ratio, the statutory ceiling on
reimbursements to licensees will not
change

D. Definition of Byproduct Material and
Dry Short Tons of Byproduct Material;
and Determination of Reimbursement
Ceiling at Each Active Uranium
Processing Site

One commenter disagreed with the
proposed rule’s definition of “dry short
tons of byproduct material.” This
commenter requested that the definition
be expanded to include other wastes as
well as tailings. For the reasons stated
below, the, Department bas not adopted
this approach.

Section 1001(b)(2)(A) of the Act {42
U S C. 2296(a)(b)(2)(A)) requires that the
celing for uranium mill tailings sites
shall not exceed an amount equal to
$5 50 multiplied by the dry short tons
of byproduct material onsite on the date
of Title X's enactment and generated as
an incident of sales to the United States.
Although Title X incorporates by
reference the Atomic Energy Act's
definition of “byproduct material,” * the
phrase “dry short ton of byproduct
material” 1s not defined in either Act.
While the definition of “byproduct
material” could be read to suggest that
the term includes wastes other than
tailings, section 1001(b){2){(A) of the Act
(42 U S.C 2296a(b){2)(A)) appears Lo use
the phrase “uraniwn mill tailings”

interchangeably in the same sentence
with the phrase “byproduct material.”
The apparent inte le use of
these terms 18 further reflected by the
fact that House Bill 776 %, which
ultimately was enacted, established a
reimbursement limit of $56.50 per “dry
short tons of byproduct matenal,”
{emphasis added) while the section-by-
section analysis of the House Energy
and Commerce Report ® accompanying
the bill described the limat as ““$5.50 per
dry ton for uranium tailings'’ (emphasis
added).

Consequently, for the purposes of this
rule’'s maximum reimbursement ceiling
determination for active uranium
processing site licensees and Federal
reimbursement ratio for uranium and
thorium licensees, the Department is
defining the phrase “dry short ton of
byproduct material” in the final rule to
mean ‘the quantity of tailings generated
from the extraction and processing of
2,000 pounds of uranium or thorium
ore-bearing rock.”

One commenter requested that the
proposed definition of “tailings” be
revised to conform to the definition
established by section 101(8) of
UMTRCA (42 U S.C. 7911(8)). The
Department agrees with this comment
and has revised the definition
accordingly,

The following table establishes the
Department's determination as o the
quantity of Federal-related dry short
tons of byproduct material and total dry
short tons of byproduct material present
at each active uranium or thorium
processing site as of October 24, 1992.
The data from which these quantities
are derived were obtained from the
reports entitled “Commingled Uranium
Mill Tailings Study, Volume 1
Technical Report,” (DOE, June 30, 1982)
and “Integrated Data Base for 1992: US.
Spent Fuel and Radioactive Waste
Inventories, Projections, and
Characteristics” (DOE/RW 0008, Rev. 8).
In some cases, this data was updated

based on the Department’s review of
quantity infermation provided by some
licensees in response to the proposed
rule. These quantity reports are
available in the Department’s Freedom
of information Reading Room indicated
in the ADDRESSES section of this
preamble. These quantities shall be the
basis for the Department’s
determination of the Federal
reimbursement ratio applicable to each
active processing site, unless a licensee
requests and the Department agrees to
use an alternative method for computing
the ratio. These quantities will also be
the basis for the Department’s
determination of the individual
maximum reimbursement ceiling
applicable to each active uranium
processing site,

Although Title X provides that the per
dry short ton limit oo reimbursement for
each eligible uranium licensee shall not
exceed an amount equal to $5.50, as
adjusted for inflation, the Department is
authorized to establish a lower per dry
short ton limit if necessary. Based on
the total quantity of £6.231 million
Federal-related dry short tons of
byproduct material, the Department is
establishing an initial per dry short ton
limit of $4.80. This is necessary because
the aggregate $270 million statutory
ceiling will not support the maximum
allowable reimbursement of $5.50 per
dry short ton. as established by the Act.
if remedial action costs at all of the
eligible uranium processing sites reach
or approach this per dry short ton limit
(i.€., $270 million divided by 56.231
million Federal-related dry short tons of
byproduct material equals $4 80 per dry
short ton). The Department will adjust
the preliminary limit on reimbursement
accordingly when the $270 million
statutory ceiling is adjusted annually for
inflation or if other circumstarices, as
determined by the Department, enable
the adjustment of the preliminary limit.

DRy SHORT TONS OF BYPRODUCT MATERIAL

[Milhons|

Federal re-

Licensee/active uranium site F“::" Total imburse-

ment rabo
Amencan Nuch. Com G S AN BRE, (O IS WY oo ongons smconsssrmsammmam ot s spsmavipasanss 2.191 6.0 0.365
Atlante Pachfiekd Company, Biue Water Nill Site, (Gm\l Nm T A WS B.B37 239 370
Atlas Comp., Moab Ml Sie, (Moab, UT) . ... I T S SN, O e Vs 5646 106 561
Cotter Comp., Canon City MiR Site, (Clmn C«y CO) U AT WY S W -{ S SRy A 315 22 143
Dawn Mining Company, Ford Mill Ste, (Ford, WA) T 1.7 3.1 378
Homestake Mining Company, Grants, Milt Site, (Grants, NM) . 11.411 223 512
Pathfinder Mines Corp., Lucky MchMine, (Riverton, WY) ..o 2842 "7 242

“mumn \M‘(Z\ of the Act {42 U S.C. 2296a-
121 provides that the wrm “hyproduct materisl™
by the meaning given that term o section 11e42)
of the Atomic Eneegy Act, which defines

yproduct material” as “the milings or wastes

-~

produced from the extrection or concentration of
uranium or thonum from eny ore processed
priruarily for its source matensl conmnt.”

5 Section 1001 (LA KA] of H.R. 776 1024 Cong.,
2d Sess. (19921

*See HREP NO 473 102 Cong., 2d Sess pt 1.
@i "05 (1992}, seprinted in 1992 US.CCAN 2028
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Miihors)
LICOnses/actve warum ska F"d.:&'," Totsl m'u':
e Laho
Petrotomics Comgparty, Sturley Basm Ml Sae, (Shidey Basin, WY) . J25 63 A15
Quivira Mining Company, Ambrosis Lake Mill Site, (Grants, NM) ... . . 10017 332 302
Tennesser Valley Authorlty, Edgemort Mifl Se, (Edgemont, 8D) ..., 1.62% 20 813
UMETCO Mmerst Corp., Uravan Ml Site, (Nucla, CO) ..o 57 WS 543
Urwon Cartede Corp., East Gas Hifls Wil She, (Gas Mitts Staton WY) . 2103 80 263
Western Nuckear, inc. Spit Rock Wil Sie_ (detirey City, WY) il 1347 77 A35
Lvensese Achve Thonum Site
Kerr-McGee Chencal, Com., West Ccago, Thorium M She, tWest Chucago, L) ... . 0032 D58 552

E. Dovementotion Requirements

Section 765.20 of the proposed rule
required that each claim for
reimbursement of costs of remedial
action be supported by adequate
documentation. All costs for which
reimbursement was sought and all
supporting documentation were to be
organized and cross-referenoed to
specific requirements or activities in an
approved reclamation plan. Further, the
proposed rule expressed a preference far
documentation thet was prepared
contemporanecusly to the time the costs
were incurred

A sumber of commeners questioned
the use of the word "“edequate’” to
describe the documentetion pecessary to
support a clelm for reimbursement
Section 1002 of the Act (42 US.C.
2296a-1}) requires & Licensee to submit
# Claim together with “measonable™
documentation. In the final ruie, the
ward “adequate” hes been replaced
" with “reasanable’ in § 765.20(a) to
make the language of the rule consistent
with that of Title X.

The proposed rule aiso generated
several comments concerning the
amount and type of docummentation
necessary. Many cammenters contended
that the documentation requirements
were unduly burdensome Several
commenters recommended that the
Diepartment consider accepting a
summary of the availsble
documentation, while reserviag the
right to audit the actual documentation
at the licensee’s facility.

As a result of these commanits, the
Department has modified the
documentation requirements in the final
rule 10 specifically permit the
submission of claims that summarize
the supporting documentation, without
requiring the submission of sl
supporting documentation with the
claim itself Under the final rule,
licensees may submit & claim which
outlines all costs of remedial action for
which reimbursemen is sought and
summarizes the documentation

available 10 support the claim The
Department may audit or may require
the licensee to sudit, un a case-bry-case
basis. any docaments used in support of
a claim. Under the final rule, icensees
are still required to vrganize and cross-
reference summary documemation
supporting a claim to the activity or
requirement estatlished in the
reclamation plan, or other written
suthorization for both pre- and post-
UMTRCA costs of remedial action, in
order to facilitate such an audit. These
documents also must be retained by
each licensee until 4 years after final
giymem of a claim is made by the

spartment, access to which must be
made available to the Department upon
request.

In addition, many comumenters
indicated that contempaoraneous
documentation might not be available to
support claims. Various reasons,
including the passage of lime since costs
were incurred, were provided to suppart
the request thal non-vaniem poraneous
documentation be persutted to support
the claim for reimbursement.

The proposed rule did not prohibit
the use of non-contemporaneous
documentation. Instead it established a
preference, but not e requirement, for
contemporaneous documentation. The
final rule has been clarified to indicate
that documentation preparad
contamporanecus to the time the costs
were incurrad should be used where
available To support & claim for
reimbursement, the most appropriate
documentstion, but not the only
acoeptable documentation, is
documentation thet was prepared
contemporaneous 1o the time the ocost
was incurred . If contemporansous
documentation is et available,

§ 765 20(dN2) provides that non-
contemporaneous documentation mav
be submitted, provided that the
documentation is the only means
available to document the ocosts for
which reimbursement is sought This
approach reflects the Department’s

understanding tha! Title X establishes a
test of reasonableness regarding the
level of ducumentation necessary to
support & cluim for reirbursement. The
level of documentation that reasonably
can be expected will depend ou the
specific circumstances involved in sach
claim, inchuching the time that has
elapmed since the costs were incurred
and the sctivity for which costs were
incurred. The Departmvent intends (o
eveluate mach claim on & cese-by-case
basis using this standerd of
reasonghieness.

Some commenters requested that
§765 20(e) of the proposed rule be
revised 10 exclude the requirement tl at
the Licensee certify that a quality
assuzance program was implemeniod.
The Department has determined that
this certification is not required by the
Act, but rether is @ respoasibility of NRC
or an Agreewent State. Therefore, this
reguirement has been deleted fram the
final rule.

Finally. ane commenter encoureged
tuo Department to provide a
standardized claims lormat guide so that
guidance for preparing claims will be
available to licensees when the rule is
finalized. The Department is preparing
quidance to aid licensees in claim
svbmission procedures. This guide will

Jistributed to eligible licensees
short, ' after publication of the final
rule. In wddition, the guide will be made
available to other interested parties
upon written request to the Uranium
Mill Tailings Remedial Action Project
Office, U.S. Department of Energy, 2155
Louisiana NE., suite 10000,
Albuguerque, NM 87110, or by visiting
the Department of Energy's Freedom of
Information Reading Room, 1000
Independence Averrue SW .,
Washington, DC, from 9308 m 10 430
pm.. Monday through Friday
F.NAC or Agreement State Concurreace

Several commenters obiacted to the
provision in § 265.21(d) of the prposaed

rule requiring NRC or Agreement State
concurrence 1n the reimbursement ¢laim



26720 Federal Register / Vol

59, No. 98 / Monday, May 23, 1994

/ Rules and Regulations

approval process. These commenters
asserted that involving the NRC or
Agreement States in the process will
cause undue delay. Furthermore,
commenters argued that the
Department's review will be adequate
because of the Department’s experience
with UMTRCA Title | sites and because
approved reclamation plans, or other
written authorization for both pre- and
post-UMTRCA costs, will be submitted
to support claims for reimbursement.
Some commenters argued that NRC or
Agreemen! State concurrence is
unnecessary for those claims that fall
clearly within the scope of an approved
plan or license condition. However,
another commenter strongly supported
the requirement for written certification
from NRC or an Agreement State that
claims be substantially in conformance
with NRC or Agreement State
authorization.

As discussed elsewhere in this
preamble, section 1004(3) of the Act (42
U.S.C. 22968~3(3)) requires that
remedial action costs for which
reimbursement is claimed must be for
work “necessary to comply with all
applicable requirements™ of UMTRCA
or, where appropriate, with applicable
requirements established by an
Agreement State. Whether work is
necessary to comply with UMTRCA or
Agreement State requirements often
may be determined, at least in part, by
a review of a site’s approved
reclamation plan or cther written
authorization. Licensees are required to
link each cost of remedial action for
which reimbursement is claimed to a
specific element or activity contained in
an approved reclamation plan or other
NRC or Agreement State authorization
for both pre- and post-UMTRCA costs.
This will facilitate the Department’s
review of claims, and help to ensure
that reimbursement is made only for
costs incurred for activities necessary to
comply with UMTRCA or, where
appropriate, with applicable Agreement
State requirements.

There may be situations, nevertheless,
where the Department’s review of the
site's reclamation plan or other written
authorization does not confirm that an
activity for which reimbursement is
claimed was necessary to comply with
UMTRCA or, where appropriate,
Agreement State requirements. To
address these situations, § 765 21(d) of
the proposed rule provided that before
approving a claim for reimbursement,
the Department would request NRC or
the Agreement State to review the claim
and provide written concurrence that
the activities for which reimbursement
is claimed are “'substantially in

conformance with the licensee’s
approved reclamation plan."

n response to the concerns raised by
commenters, however, the Department
has revised the requirement for NRC or
Agreement State written concurrence.
When it is not clear from & comparison
of a claim and the approved site
reclamation plan or other written
authorization that an activity for which
reimbursement is sought was necessary
to comply with UMTRCA or, where
appropriate, with applicable Agreement
State requirements, the Department will
consult with the appropriate regulatory
authority to determine whether the
activity was necessary to comply with
these requirements.

In addition, some commenters urged
that § 765.21(c) of the rule explicitly
provide licensees with a right to attend
and participate in informal conferences
between De ent and NRC or
Agreement State personnel concerning a
claim for reimbursement. The
Department has decided not to adopt
this approach. The claim submittal and
review process provide a licensee with
ample opportunity to present any
relevant information or clarification
necessary for the Department to be fully
informed in reviewing and acting upon
a claim. In addition, the Department
may, at its discretion, provide a licensee
with additional opportunities to clarify
any issues which could arise with
regard to a claim prior to reaching a
final decision. However, to conform
with the above revision to § 765 21(d)
the Department has deleted the
reference to the informal conference
with NRC or an Agreement State in
§ 765.20(c). Any informal conference
would be conducted as part of the
Department's consultation with these
regulatory agencies pursuant to
§765.21(d).

G. Reimbursement of Costs of
Subsequent Remedial Action

Section 765.30 of the proposed rule
required licensees seeking
reimbursement of costs after December
31, 2002 to submit a subsequent plan for
remedial action to the Department in
accordance with section
1001(b)(1){B)(ii) of the Act. Specifically,
reimbursement of costs incurred after
December 31, 2002 would be subject to
Department’s approval of a plan
containing: (1) Applicable remedial
action requirements established by NRC
or an Agreement State pursuant to
UMTRCA that had not yet beea satisfied
by the licensee; and (2) the total cost of
remedial action required st the site,
with supporting documentation,
segregated into actual costs incurred
and anticipated future costs.

Several commenters indicated that the
proposed rule provided inadequate
guidance on the criteria the Department
will use in approving a subsequent plan
for remedial action. Specifically, these
commenters construed proposed
§ 765.30(c) to mean that the Department
would, if necessary, requirs a licensee to
make changes 10 8 reclamation plan
approved by NRC or an Agreement
State. In addition, some of these
commenters claimed that the
Department's review should be limited
to matters of schedule.

The Department did not intend the
proposed rule to require a licensee to
meke any changes to a reclamation plan
approved by NRC or an Agreement
State. On the other hand, the statutory
authority to review and approve such
plans is by no means limited to the
scheduling of subsequent remedial
action. To clarify the scope and purpose
of this review, § 765.30(c) has been
revised to state thet the intended
purpose of the Department's review is to
determine confu. mance with an NRC- or
Agreement State-approved reclamation
plan. as well as the reasonableness of
anticipated future costs.

Several commenters requested that
the Department clarify in § 765.30(b) of
the proposed rule the time in which it
would approve a subsequent plan for
remediar.cﬁon which was previously
rejected by the Department and
modified by a licensee.

The final rule has been reviee< to
provide that a licensee m~.y continue to
resubmit a subsequent p'an for remedial
action until the Depart~ ent approves
the plan or September 30, 2002,
whichever date is earlier. This deadline
for submission of plans provides
sufficient time for a licensee to resubmit
such a plan. It also allows the
Department sufficient time to review
and approve the plan and to designate
by December 31, 2002 available
amounts deposited in the Uranium
Enrickment Decontamination and
Decommissioning Fund, an escrow
account established at the United States
Treasury Department pursuant to
section 1801 of the Act (42 US.C.
2297(g)). for reimbursement.

Some of these commenters requested
that the Department allow for the
reimbursement of remedial action costs
incurred after December 31, 2002 for
plans which have been submitted, but
not yet approved by the Department,
before this date. The Department does
not have statutory authority to
reimburse licensees for costs of remedial
action after December 31, 2002 for
which a plan has not been approved.
Therefore, the final rule does not allow
for the reimbursement of remedial costs

ML L e
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incurred afte. December 31, 2002 for
those plans which have not been
approved by this dete

w commenter gquestioned how the
Departnent intends to address costs
incurred prior 1o December 31, 2002,
but not yei approved by the Departme- -
at the time the plen is submined by th.
licensee.

To ensure that all incurred and future
costs of remedial action are included in
& subsequent plan ler remedial action,
the Departruent has revised
§ 765 30(b)(2) 10 include a thid cmegory
of costs Those costs iscurred or
expected to be incurred prior to
Decrumber 31, 2002 This cetegury
includes those cests incurred prior 1o
December 31, 2002 but not yet
submitted in & claim for reimbursement,
or approved by the Department.

Finally, many commenters requested
that §§ 765.20(e) and 765 30[b)(2) of the
proposed rule eluninate the provision
that claims for reimbursement will be
reviewed by the Deparunent to assure
that the costs are consistent with the
surety requirements provided by the
licensees to NRC or an Agreemaent State.
These commenters argued that there are
many significant differences between
the anticipated costs upon which the
surety requiremnents are based and the
anticipated costs contained in plans far
subsequent remedial action. These
copunenters also noted that in some
circumsiances the surety may not lake
into consideration all costs thet may be
reunbursed under Title X

The Departinent acknowle
concerns and hes eliminared
requirement in the final rule. To
conform with this change, the
Departivent has deleted the defimition of
“suraty requirements’’ contained in
§765.3 of the proposed rule

H. Actions Sutiject to Appeals
Frocedures

Section 765.22 of the proposed rule
provided proceduses far appealing the
Department’s determination concerning
the total dry short tens of byproduct
material guantity and Federa!-related
dry shart tans of byproduct material
quantity present at a site. Although
proposed § 765 22 provided licensens
the oppoﬂum't‘{ to appral the
Department's dry shont tans of
bypraduct matenial quantity
deternmination, several commenters
argued that proposed § 765.10(b), which
required a licensee to ether cancur with
the Department's determination or
waive or exhaust its right of appesl prior
to submittng o claim
reimbursement, effectively foroed
licensmes to darego their right of ap pesl
10 obtain timely reinbursement. These

os thase
surety

commensers voncemn that
licensees would be unfairly penalized if
denied reirnbursement during the
otentially le Is period
T e gl
commants and has efiminated the
uirement tha! & Loensee walve its
right of appeal with respect to a quantity
determination of dry shon tons of
byproduct material prior 1o subdmitting e
claim. However, in ardar 10 defiue the
Federal reimbursement 1atio that the
Department will use to calculate
reimbursement, the Departiuent must,
prior 1o providiug any reunbursement to
& licensee, make a determuination
concerning the total and Federal-related
dry shart tons of byproduct material
qQuantities present at each site on
October 24, 1992. Therelore, although
under the final rule a licensee may
submit a claim for reimbursement while
appealing the Department's dry short
tons of byproduct material guantity
determination, the appeal must be made
within 45 days after receiving notice of
such determination. The 45-day limit
provides a licensee with the nght to
appeal without foregoing the right 1o
timely reimbursement and belps ansure
that the Deparunent is able to make the
determinations necessary for orderly
sdministration of the reimbursement

program.

Under § 765 10(b), the Department's
dry short tans of byproduct material
quantity determinstions will be used to
calculate that 100 of an approved
claim that will be reimbursed. 1f the
lioensee's appeal of the Departnent's
initial determination is successful, the
difference between the initial guaatity
determinastion and that established by
the appeals process will be paid to the
licensee

Some commenters noted that the
proposad rule did oot provide & Licensee
an opportunity to eppeal the
Department's dectsion concerning plans
for subsequent remedia! ectron, as well
as olber determinations required by this
rule. This amission in the proposed rule
was umntentional. Section 765.22 has
been revised snd streamtined in the
final rule to allow appeals of anv

Departinent determination reguired by
this rule, inclu a decision 10 rema
or modify a plan & subseguent

remed.al action. While the decision to
appeal 8 Departmen! detesinination
associsted with this rale hes in the
discretion of sach eligible licensee, the
rule requires tha! eny appesal oomnl
with the uppeals process spacified in
§76522.

I Miscellaneous Camuments

Under § 765 8 of the proposed rule,
the definition of “offsite dispasal " refers

to dispasal of byproduct matenal from
the sole existing thorium mill site
oursoant to a plan approved by, or
writken suthonization from, the Minoms
Department of Nudlear Salety ar other
appropriate state agency. One
commenter urged that the specific
reference to the lilinois Department of
Nuclear Safety be deleted from the
definihon mn the event of a name chanpe
or revision of responsibilities of thet
agency, and the definitton a¥so include
approvals and enthorizetions from the
NRC The Department hes determined
that the languege of Title X does not
limit reimbursement for offsite disposa)
to activities required by a specific state
regulatory authority. Therefore, the
definition of “offsite disposal™ in the
final rule has been modified to include
activities required by the NRC or the
State of [iinois.

Another commenter suggeswed that
the Department consider making partial
rmvisium! advance payments 1o
ivensees, subject to an audit of
expenditures. The Department does not
have the statutory authority to make
partial provisional advance payments

A number of commenters suggester
that the Department clanfy how
available funds will be disbursed if
there are insufficient funds for full
pevment of all claims. Language in the
proposed Tule did not explicitly specify
the priority for disbursement of funds
among clatms submitted by different
review submission deadlines
established by the Department. The final
rule has been revised to specify that, if
funds available are insufficient to make
full pavment in any given seview cycle,
all outstanding approved claims will be
reimbursed ou a prorated besis,
regardless of whan the claims were
submitted or apprcved. This approach is
consistent with the requirement of Title
X that reanbursements be made 1o
licensoes at loast annually

Casininodters also requested that
lairas be processed and paid twice &
vear Tidde X requires that licensees be
retmdrirsod at loast aunnally Therefare,

thve Dopartmant intends to provide
pavinents ta the iioensees on at least an
annudl basis, but the Department is not

prepared to rommit in the rule to a more
frequent reimbursement schedule

The Department has modified
& 765 .20(a) and 1) of the propased ruie
to Clanfy that the clain submissian
deadlnels) for a given vear will be
announced in the Federal Register
shortly after the annual approprigtion of
funds by the Congress. To ensare an
equitable distntution of annual
appropristons, DOL will make
paviments for approved costs of remedial
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action from the Fund within one year of
the claim submission deadline.

Some commenters also urged the
Department to modify the proposed
rule’s application of the m‘l’htion index
adjustment provided in § 76512 for
claims approved for reimbursement.
Some commenters argued that claims
for reimbursement should be adjusted
for inflation from the date the costs were
incurred until the date of
reimbursement. Others thought that an
inflation adjustment should be made for
the period between the submission or
approval of a claim and the date of
reimbursement.

Section 1001(b)(2)(D) of the Act (42
U.S.C 2296(a)(b}{2)(D)) specifies the
authority provided to the Department to
adjust certain amounts for inflation.
While the Secretary is given discretion
to determine the appropriate inflation
index to apply, this section dictates the
amounts that are subject to adjustment
for inflation. Congress explicitly and
unequivocally limited the application of
the inflation index to “the amounts in
subparagraphs (A), (B), and (C) of this
paragraph [section 1001(b)(2) of the
Act]” (42 U §.C. 2296a(b)(2)(D)). The
amounts in subparagraphs (A), (B}, and
(C) of paragraph 1001(b)(2) are $5 50,
$270.000,000, and $40,000.000,
msgoctivnly The Department is not

uthorized to adjust for inflation any
claims for reimbursement. As a result,
the approach taken in the proposed rule
has been retained in the final rule

In addition to the revisions discussed
above, the Department also made minor
clarifying or editorial changes to the
proposed rule which are not specifically
discussed in this preamble.

1il. Section-By-Section Analysis
A. Subpart A—General
1. Section 765.1 Purpose

Section 765.1 specifies that the
purpose of this rule is to establish
procedures and requirements governing
the reimbursement of remedial action
costs suthorized by Title X of the Act
The section confirms that the rule is
promulgated as required by section 1002
of the Act (42 US.C. 2296a-1).

2. Section 765.2 Scope and
Applicability

Section 765.2 describes the general
scope and a‘gplicabxlny of the rule. In
particular, the section provides that
reimbursements shall be made to a
licensee of an active uranium or
thorun processing site for costs of
decontamination, decommissioning,
reclamation, or other remedial action,
which are supported by reasonable
documentation and determined by the

Department to be attributable to
byproduct material generated as an
incident of sales to the United States
Costs of decontamination,
decommissioning, reclamation, and
other remedial action must be for work
that is nece to comply with the
requirements of UMTRCA or, where
appropriate, with applicable
requirements established by an
Agreemsnt State. Moreover, except as
provided by § 765.32, reimbursement of
a uranium site licensee shall be limited
to $5.50, as adjusted for inflation, per
Federal-related dry short ton of
byproduct material. The total
reimbursement paid to all uranium
licensees shall not exceed $270 million,
as adjusted for inflation. Reimbursement
of the thorium site licensee shall not
exceed $40 million, as adjusted for
inflation.

3. Section 765.3 Definitions

Section 765.3 defines the acronyms
and key terms used in the rule. Many of
the definitions contained in § 7653 are
taken verbatim, or with minor changes,
from Title X, UMTRCA, or the Atomic
Energy Act. Additional definitions,
discussed below, were developed
specifically for this rule.

The term "active uranium or thorium
processing site" or “active processing
site” means:

(1) any uranium or thorium
processing site, including the mill,
containing byproduct material for which
a license, issued either by NRC or by an
Agreement State, for the production at
such site of any uranium or thorium
derived from ore—

(i) was in effect on Janu

(ii) was issued or renew
January 1, 1978, or

(i11) for which an application for
renewal or issuance was J)ending on, or
after January 1, 1978; an

(2) any :’3\" real property or
improvement on such real property that
is determined by the Secretary or by an
Agreement State to be:

(i) in the vicinity of the site; and

(ii) contaminated with residual
byproduct material.

@ term “'Agreement State' means a
State that is or has been a party to a
discontinuance agreement with NRC
under section 274 of the Atomic Energy
Act (42 U.S.C. 2021) and thereafter
issues licenses and establishes remedial
action requirements pursuant to a
counterpart to section 62 or 81 of the
Atomic Energy Act under state law.

The term “Atomic Energy Act” means
Atomic Energy Act of 1954, as amended,
(42 U.S.C. 2011 et seq.),

The term “byproduct material” means
the tailings or wastes produced by the

1,1978;
after

extraction or concentretion of uranium
or thorium frem any ore processed
primarily for its source material content

The term “claim for reimbursement”
is defined as the submission of an
application for reimbursement in
accordance with the requirements
established ir subpart C of this rule.

The term * costs of remedial action”
means costs incurred by a licensee prior
to or after enactment of UMTRCA to
perform decontamination,
decommissioning, reclamation, or other
remedial action. These costs must be
substantiated bg; documentation in
accordance with the requirements of
Subpart C of the rule. Costs of remedial
action may include, but are not limited
to, ground water remediation, treatment
or containment of contaminated soil,
disposal of process wastes, removal
actions, air pollution abatement
measures, mill and equipment
decommissioning, site monitoring,
administrative activities directly related
to remedial action, expenditures
required to meet necessary regulatory
standards, and other costs for activities
necessary to comply with the
requirements of UMTRCA or applicable
requirements established by an
Agreement State,

The term “decontamination,
decommissioning, reclamation, and
other remedial action” means work
performed which is necessary to comply
with all applicable requirements of
UMTRCA or, where appropriate, with
applicable requirements established by
an Agreement State.

The term “"Department’” means the
United States Department of Energy or
its authorized agents.

The term “dry short ton of byproduct
material” is defined as the quantity of
tailings generated from the extraction
and processing of 2,000 pounds of
uranium or thorium ore-bearing rock.

The term “'Federal reimbursement
ratio’ means the ratio of Federal-related
dry short tons of byproduct material to
total dry short tons of byproduct
material present at an active uranium or
thorium processing site on October 24,
1992. The ratio shall be established by
comparing Federal-related dry short
tons of byproduct material to dry short
tons of total byproduct material present
at the site on October 24, 1992, or by
another means of attributing costs of
remedial action to byproduct material
generated as an incident of sale« to the
United States which the Department
determines is more accurate than a ratio
established using dry short tons.

The term “'Fe erﬁmlamd dry short
ton(s) of byproduct material" is defined
as the dry short ton(s) of byproduct
material present at the site on October
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24, 1992 that was generated as an
incident of sales to the United Staes

The term “generally accepted
accounting principles” means those
principles established by the Financial
Accounting Standerds Board which
encompass the conventions, rules, and
procedures necessary to define accepted
accounting practice at a particular time

The term “inflation index " is defined
1s the consumer price index for all
urban consumers (CPI-U) as published
by the Department of Commerce's
Bureau of Labor Statistics

The term “licensee” includes any site
owner licensed under section 62 or 81

of the Atomic Energy Act by either NRC,

or an Agreement State

The terms “maximum reimbursement
amount or maxamun: reimbursement
ceiling' means the smaller of the
following two quanties (1) The
amount obtained by multiplying the
total cost of remedial action at the site,
as determined in the approved plan for
subsequent remedial action, by the
Federal reimbursement ratio established
for the site, or (2) $5 50, as adjusted for
inflation, multiplied by the number of
Federal related dry short tons of
byproduct material

he term “NRC" means the United

Stutes Nuclear Regulatory Commission
or its predecessor agency

The term “offsite disposal” is defined
as the decontamination,
decon:missioning, reclamation end
other remedial action associated with
disposal of byproduct material in a
location not contiguous to the West
Chicago Thorium Mill Site. This
includes activities required by the State
of lllinois, or NRC provided these
activities are consistent with the
ultimate removal of byproduct material
from the West Chicago Thorium Mill
Site

The term “plan for subsequent
remedial action™ is defined as s plan
approved by the Department, which
includes an estimated total cost for
remedial action and all applicable
requirements of remedial action
established by NRC or an Agreement

State to be performed after December 31,

2002 at an active uranium or thorium
processing site

The terms “reclamation plan” or “site
reclamation plan™ means a plan
approved by NRC or an Agreement State
that establishes the work necessary to
comply with UMTRCA or where
appropriate applicable Agreement State

uirements
e term “‘remedial action” means

docontamination, de(.ommismomng.
reclamation, and other remedial action
@t an active uranium or thoriuny
processing site

The term “Secretary” means the
Secretary of Energy or her designees

The term “site owner" is defined as
a person that presently holds, or held in
the past, any interest in land, including
but not limited to a fee simple absolute,
surface or subsurface ownership of
mining claims, earements, and a right of
access for the purposes of cleanup, or
any other Iegafor equitable interest

e term " .ailings” is defined as the
remaining portion of @ metal-bearing ore
after some or all of the metal, such as
uranium, hes been extracted.

The term “the Fund” means the
Uranium Enrichment Decontamination
and Decommissioning Fund established
at the United States Department of
Treasury pursuant to section 1801 of the
Atomic Energy Act (42 U.S.C 2297g).

The term “Title X" or “the Act”
means Subtitle A of Title X of the
Energy Policy Act of 1992, Pub. L. 102-
486, 106 Stat. 2776 (42 U S.C 2296a-1
* 5eq.).

13», term “UMTRCA" means the
uranium Mill Tailings Radiation
Control Act of 1978, as amended (42
U.S.C. 7901 et seq.).

The term “United States’” means any
executive department, commission, or
agency, or other establishment in the
executive branch of the Federal
Government

The term “witten authorization™
means a written statement from either
the NRC or an Agreement State that a
licensee has performed in the past, or is
authorized to perform in the future, a
remedial action that is necessary to
comply with the requirements of
UMTRCA, or where appropriate with
applicable Agreement State
requirements

B. Subpart B—Reimbursement Criteria

1. Section 765.10 Eligibility for
Reimbursement

Section 765.10 outlines the basic
eligibility requirements governing
reimbursement. In particular, as
required by section 1001 of the Act (4"
U.S.C. 2296a), § 765.10 specifies that
liceasees shall be eligible for
reimbursement of certain costs of
remedial action, subject to the
procodures ard limitations specified in
this rule.

Section 765.10(a) of the rule provides
that costs of remedial action attributable
to byproduct material generated as an
incident of sales to the United States are
reimbursable. Section 765.10(b) states
that prior to reimbursement, the
Department must determine the number
of total dry short tons of byproduct
material present at the site on October
24. 1992 and Federel-related dry short

tons of byproduct material. This section
provides that these determinations are
subject 1o the appeals procedures
specified in the rule. Provisions are
made concerning reimbursement in the
event of an appeal.

2. Section 76511 Reimbursable Costs

Section 765.11 defines the
uirements that a licensee must meet

to be reimbursed for costs of remed;al
action at its active uranium or thorium
processing site. Reimbursable costs of
remedial action must be incurred prior
to December 31, 2002, or be in
accordance with a plan for subseqguent
remedial action approved by the
Department. These costs of remedia)
action shall be reimbursed only if
supported by reasonable documentation
and approved by the Department in
accordance with this rule This
documentation must demonstrate that
the costs of remedial action incurred by
& licensee are necessary to comply with
applicable requirements of UMTRCA
or, where appropriate, with
requirements established by an
Agreement State. (hese requirements
are contained in a reclamation plan, or
other written authorization, issued or
approved by NRC or an Agreement
State, for work performed prior to or
after enactment of UMTRC/.. In
addition, costs of remedial action are
reimbursable only if the Department
determines that they are attributable io
byproduct material generated as an
incident of sales to the United States
and present at the site on October 24
1992. These costs are equal to the tota)
costs of remedial action at a site
multiplied by t.e Federal
reimbursement ratio established for the
site, and approved by the Department
for reimbursement

Section 765.11 limits the amoun! of
reimbursement paid to any one licensee
of an active uranium processing site to
an emount not to exceed $5 50, as
adjusted for inflativn, multiplied by the
number of Federal-related dry short tons
of bypruduct material. Total
reimbursement in the aggregate of
uranium site licensees is limited to $270
million, as adjusted for inflation
Reimbursement of costs of remedial
action at the eligible thorium processin
site may only be mede for costs incurre
for offsite disposal, and is limited to $40
million, as adjusted for inflation

3. Section 765.12 Inflation Index
Adjustment Procedures

Title X directs the Department to
determine an appropricte inflation
index by which to increase annually (1)
The §5.50 per dry short ton of
byproduct material limit on

T P A
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reimbursement to individual uranium
site Licensees, (2) the amount of §270
million suthorized for payment to active
uraniwm processing site licensees, (3)
the amount of $40 million authorized
for payment to the active thorium
processing site licensee, and (4) the
sggregate amount of $310 million
authorized for payment to all licensees
by Title X. As discussed elsewhere in
this preamble, the Department intends
10 use the Consumer Price Index-Urban
(CPI-U) as the appropriate inflation
index for these adjustments. Section
76512 of the rule provides that the

(¥FI-U will be used to adjust these
amounts annually beginning in 1994, to
account for inflation that occurred in
the previous calendar year.

C Subpart C—Procedures for Filing and
Processing Reimbursement Requests

Subpart C establishes the procedures
fur preparing and processing
reimbursement claims. These
procedures are designed to ensure that
all information the Department needs to
review a cleim is made available to the
Department, that claims are eveluated
on @ consistent basis, and that claims
are processed in an efficient and
equitable manner.

1 Section 765.2¢ Reimbursement
Request Filing Procedures

Section 765.20 of the rule establishes
the filing procedures, content, and
format that a licensee must follow when
submitting a claim for reimbursernent.
Fach claum for reimbursement of
remedial sction costs must be supported
by reasonable documentation.

A copy of the licensee's approved
reclamation plan ar other written
authorization from NRC or an
Agreement State must be submitted
with the initial claim. Any reisions to
this plan or authorization by NRC or an
Agresment State must be submitted
with the next claim prepared following
approval of the revision. Each claum
must rmvxda a summary of ali costs of
remedial action for which
reimbursement is claimed. The
st:mimary of costs must identify the pre.
and post-UMTRCA costs associated
with each major activity or requirement
established by the site s reclamation
plan or other written authorization,

The claim for reimbursement must
also include a summary of the
documentation available to support the
claim. All summary documentation
used in suppont of a claim must be
cross-referenced to the relevant page
and activaty of the licensee’s
= lametion plan or othzr writlen
witharization for pre- and post-

I '™MTRCA costs. All documentation

used in support of a claim must be made
accessible to the Department, and the
documentation should demonstrate that
each cost for which reimbursement is
claimed was incurred for a pre- or post-
UMTRCA specific activity included in a
reclamation plan or other written
suthorization, approved by NRC or an
Agreement State. Where available,
invoices, payroll records, receipts, and
other documents should be used by the
licensee 10 support claims for
reimbursement. The rule requires
licensees to utilize documents that were
prepared contemporaneous 1o the ume
the cost which they support was
incurred, whenever these documents are
available. Documents prepared
substantially after the cost was incurred
will be considered by the Department in
reviewing claims if that documentation
is the only means available to document
costs for which reimbursement is
sought. The Departinent may audit, or
require a licensee to audit, any
documentation used to support a claim
on a case-by-case basis and will exercise
its discretion in determining the weight
to gccord to various supparting
documents.

2. Section 76521 Processing
Reimbursement Requests

Section 765.21 outlines the
procedures to be followed by the
Department in processing each claim for
reimbursement.

Sections 765.21 {a)-{c) provide that
the Department will conduct a
preliminary review of each claim within
60 days of the claim submittal deadline
to a'ermine if additional inforn.ation is
necessary. The Department may audit
documentation used in support of the
claim or request additional information
or clanfication necessary to verify any
information provided by the licensee in
a claim for reimbursement. In addition,
the Department may request an informal
conference with the applicant and, if
necassary, with NRC or an Agreement
State, to obtain information or
clarification concerning any aspect of a
claim. While the applicant is not
required to provide additional
information or clarification requested by
the Department, & failure to do so may
result in the denial of that portion of the
claim for which information is
requested.

¢ Department will conduct a final
review of all relevamt information to
make & reimbursement decision. The
Department will notify the claimant of
its docision regarding a claim within 10
days of completing the final review.

Sections 765.21 (fi-{g) discuss the

timing for processing and for payment
of reimbursement requests.

et e e e e e p——

Reimbursements will be made on a
prorated basis if there are insufficient
funds available to reimburse all claims
in full. Amounts not initially disbursed
wiil be paid on a prorated basis, until
satisfied in full, as funds become
available. All outstanding, approved
claims will be paid on the same
prorated basis, regardless of when the
claim was submitted or approved.
Payments will be provided from the
Fund, as required by the Act. Payment
or obligation of funds shsll be subject to
the requirements of the Anti-Deficiency
Act (31 U.S.C. 1341) as specified by

§ 765 21(g) of this rule. Following each
annual appropristion by Congress, the
Department will issue a Federal Register
notice informing licensees of the
availability of funds for reimbursement
and whether the Department anticipates
that approved claims for that year may
be subject to prorated payment.

Section 765.21(h) requires an officer
or other authorized official of a licensee
to certify the accuracy of & claim for
reimbursement, and subjects the
individual making the certification to
Federal statutes which provide civil and
criminal penalties for making false
claims,

3. Section 765.22 Appeals Procedures

Section 775.22 requires a licensee to
utilize the Derartment’s administrative
appeals process (see 10 CFR part 205,
subpart H] to appeal any Department
determination required by this rule,
including decisions that: {1} Determine
tailings quantities of dry short tons of
byproduct material or the Feders!
reimbursement ratio; (2) deny, in whole
or in part, any claim for reimbursement,
or (3) require modification of or reject a
plan for subsequent remedial action.
Any appeal must be filed with the
Department’s Office of Hearing and
Appeals (hereinafter "OHA"'] within 45
days after the licensee receives notice,
actual or constructive, (i.e. by a
publication in the Federal Register) of
the Department’s determination. OHA is
a quasi-judicial body that reports to the
Secretary of Energy and, except as
otherwise provided by law, is
responsible for conducting informal
adjudicative proceedings of the
Department, where there is a provision
for separation of function. in connection
with these duties, OHA holds hearings,
receives evidence, develops a recor”,
and issues a final determination, which
is the Department’s final decision,
subject to review in the federal courts.
A licensee must file an appeal in order
to exhaust its administrative remedies,
and the receipt of an OHA decision is
a prerequisite to seeking judicial review
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m any determination made under this
Part.

4 Sectiun 76523 Annual Report

The Department will prepare an
annual report, available to the public,
summarizing pertinent information from
the preceding year regarding the
reimbursement program. The
information may include, but not be
limited 10, individual and aggregate
reimbursement claims approved and
paid, approval of plans for subsequent
remedial action, completion of
particular elements of remedial action at
active sites, total arnounts paid and
remaining for reimbursement, and other
information. Licensees should be aware
that any information submitted in a
claim for reimbursement may be subject
to public disclosure, through the annual
report as well as by specific request, in
accordance with the Freedom of
Information Act (5 U.S.C. 652) and all
other applicable requirements

Subpart D—Additional Reunbursement
Procedures

1. Section 765 30 Reimbursement of
Costs Incurred in Accordance with a
Plan for Subsequent Remedial Action

Section 765.30 of Subpart D
establishes procedures for
reimbursement of costs incurred in
accordance with a plan for subsequent
remedial action approved by the
Department

Reimbursement of costs incurres after
December 31, 2002 shall be subject to
the submission by the licensee of a plan
for subsequent remedial action and
approval of the plan by the Department
Fach hoensee seeking reimbursement of
costs of remedial action to be incurred
after December 31, 2002 shall submit
their plan to the Department for its
review and approval a1 any time
between January 1, 2000 and December
31, 2001. The plan must include an
estimated total cost and schedule for
remedial action as well as all applicable
reguirements of remedial action
established by NRC or an Agreement
State to be performed afier December 31,
2002 at an active uranium or thorium
processing site. Each licensee will be
required 10 provide reasonable
documentation or other information to
support its estimate of costs to be
incurred

The Department may approve,
approve with modification, or reject any
plan submitted by a licensee. At any
time following submitta; of a plan, the
Department may request additional
information from the licensee, and may
consult with NRC or an Agresment State
conceming remaining remedial action

requirements contained in the site's
approved reclamation plan I the
Department rejects a plan, the hicensee
may file an appeal pursuant 10 § 765.22
or submit revised plans for review by
the Department, until a plan is
approved, or until September 30, 2002,
whichever occurs first. The Department
has established September 30, 2002, as
the deadline for submission of any
potential revised plans so that the
Department will have sufficient time to
review the submittals and designare
aveilable amounts on deposit in the
Fund for reimbursement by December
31, 2002 consistent with section
1001(b)(1){B)(ii) of the Act (42 U.S.C
2296a(b)(1)(B)(i1)). A failure by a
licensee to receive approval from the
Department of a plan for subsequent
remedial action prior to December 31,
2002 will preclude that Licensee from
receiving any reimbursement for costs
incurred after that date. Costs incurred
in accordance with the requirements of
a plan for subsequent remedial action,
and approved by the Department, will
be reimbursed in an amount equal to the
approved cost multiplied by the site's
Federal reimbursement ratio, until such
time as the Department determines that
its obligation under Title X to reimburse
the licensee has been satisfied

2. Section 765.31 Designation of Funds
Available for Subsequent Remedia)
Action

Section 765.31 establishes procedures
for reimbursement of costs incurred in
accordance with an approved planis) for
subsequent remedial action

Upon approval of each plan submitted
by a licensee, and subject to the
availability of appropriated funds and
the requirements of the Anti-Deficiency
Act (31 US C. 1341), the Departiment
will des‘gnate amounts deposited in the
Fund at the United States Department of
Treasury, established pursuant 10
section 1801 of the Atomic Energy Act
{42 1.S.C. 2297g), to reimburse a
licensee for estimated costs of remedial
action in implementing a Department-
approved plan for subsequent ~emedial
action

3. Section 765 32
Excess Funds

Section 1001(b)(2)(E)(;) of the Act (42
U.5.C. 2206a(b){2)(B)li)) authorizes the
Department to determine, as of July 31,
2005, whether the aggregate amount
authorized to be appropriated by sec’ on
1003 of the Act (42 U.S.C. 2296a-2;
when considered with the $5.50 per dry
short ton limit on reimbursement, as
adjusted for inflation, for sctive
uranium processing site hicensees,
exceeds (Ke amount reimbursable to

Reimbursement of

licensees under section 1001(b){2) of the
Act (42 U.S.C. 2206a(b)(2)) If any acuve
uranium processing site licensee incurs
reimbursable costs in excess of $5.50
per dry short ton limit on
reimbursement, and the Department has
determined that excess funds exist as of
July 31, 2005, section 1001(b)(2)(E){11) of
the Act {42 .S C. 2296ab)(2)(E)(1i})
authorizes the Department to provide
reimbursement of those costs on a
prorated basis to the extent funds are
available.

Section 76532 outlines the -
procedures that would govern any
additional reimbursement

IV. Review Under Executivé Order
12866

Today 's regulatory action has been
determined not to be a “signficant
regulatory action” under Executive
Order 12866, "Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, today's action was
not subject to review under tho
Executive Order by the Office of
Information and Regulatory Affairs

V. Review Under the Regulatory
Flexibility Act .

This rule was reviewed under the
Regulatory Flexibility Act, 5 US.C 601
et seq. The Regulatory Flexibility Act
requires that a regulatory flexibility
analysis be performed for all rules that
are likely to have “significant impact on
a substantial number of small entities
This rule involves reimbursement for
costs of remedial action at active
uranium and thorium processing sites
The number of potentially eligible
applicants is very limited. Because this
rule provides for reimbursement of
funds authorized by Title X, it does not
pose any adverse effect on the private
sector economy or small entities, and in
fact may provide a benefit to smal)
entities located near active processing
sites. The Department, therefore,
certifies that this rule will not have «
significant impact on a substantial
number of small entities.

VI. Review Under the Paperwork
Reduction Act

The information collection
requirements in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (44 U.S.C. 3501 et sey )
and have been assigned OMB control
number 1910-1400.

VIl. Review Under the National
Environmental Policy Act

This rule establishes procedures for
the reimbursement of eligible remed .|
action costs incurred by licensees at
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active uranium or thorium processing
sites. lmplementation of this rule will
result in cost reimbursement payments
16 eligible livensees, but wili not affect
the legally required cleanup of the sites
ot result in any other environmental
impacts. The Department has therefore
determined that this rule is covered
under the Categorical Exclusion found
ut paragraph A6 of Appendix A 1o
subpart D, 10 CFR part 1021, which
applies to the establishment of
procedural rulemakings such as
procedures for the review and wpproval
of applications for grants and
cooperative agreements. Accordingly,
neither an environmental assessment
nor an envirenmental impact statement

1« reqquired

Vil Review Under Execulive Order
12612

This rule does not have a substantial
direct effect on the States, the
relationship between the States and the
Federal Government, or the distribution
of power and responsibilities among
vanious levels of government. Therefore
no federalism assessment uider
Fxecutive Order 12612 is required

IX. Review Under Executive Order
12778

Section 2 of Executive Order 1277
instructs agencies to adhere to certain
requirements in promulgating new
regulations and reviewing existing
regulations. These requirements, set
{arth in sections 2(a) and (b), include
eliminating drafting errors and needless
ambiguity, drafting the regulations to
minimize litigation, providing clear and
certain legal standards for affected
conduct, and promoting simplification
and burden reduction. Agencies are also
instructed to make every reasonable
effort 1o ensure that the rule clearly
spocifies any preemptive effect, effect
on existing Federal law or regulation,
and retroactive effect; describes any
sdministrative proceedings available
prior to judicial review; any provisions
for the exhaustion of administrative
proceedings; and defines key terms. The
Department certifies that today’s rule
ments the requirements of sections 2(a)
and (b) of Executive Order 12778

1ist of Subjects in 10 CFR Part 765

Rudioactive materials, Reclamation
Reporting and recordkeeping
requirements, Uranium

Issund in Weshingwon, DC. oo this 10th day
of May 1994,
Thomas P. Grumbly,
Assistant Secretary for Environmental
Management.

For the reasons set out in the
Preamble, Chapter IT! of Title 10 of the
Code of Federal Regulations is amended
by adding a new pant 765 to read as
follows:

PART 765--REIMBURSEMENT FOR
COSTS OF REMEDIAL ACTION AT
ACTIVE URANIUM AND THORIUM
PROCESSING SITES

Subpart A—General

7651 Purpose.

752 Seope and applicatility
7653 Definitions.

Subpert B—-Reimbursement Criteria

765 10 Eligibility for reimbursement

76511 Reimbursable costs.

"85 12  Inflation index adjustment
procedures.

Subpart C—Procedures for Submitting and

Processing Reimbursement Requests

765 20 Procedures for submithing
reimbursement claims

765 21 Procedures for provessing
reimbursement claims

765 22 Appeals procedures.

'65.21  Annual report.

Subpart D—Additional Redmbursement

Procedures

765 30 Reimbursement of costs incurred in
accordance with a plan for subsequent
remedial action.

76531 Designation of funds avaiiable for
subsequent remedial action

76532 Reimbursement of excess funds.

Authority: Sections 1001-1004 of Pub L
No 102-486, 106 Siat. 2776 (42 U S.C 2296a
et 50 )

Subpart A—General

7651 Purpose.

The provisions of this Part establish
regulatory requirements governd
reimbursement for certain costs o
remedial action at active uranium or
thorium processing sites as specifiod by
Subtitle A of Title X of the Energy
Policy Act of 1992. These regulations
are authorized by saction 1002 of the
Act {42 USC. 2296a~1), which requires
the Secretary to issue regulations
governing the reimbursements

7652 Scope and apphicability.

{#) This Part establishes policies,
criteria, and procedures governing
retmbursement nf certain costs of
remedial action incurred by licensees at
AC11Ve UTARIUIT of thorium processing
sites as a result of byproduct material
generated as an incident of sales to the
LUnited States.

b} Costs of remedial action at active
uranium or gherium processing sites are
borne by persons licensed under section
62 or 81 of the Atomic Energy Act (42
U.S.C. 2092, 2111), either by NRC or an
Agreement State pursuant to a
counterparnt to section 62 or 81 of the
Atomic Energy Act, under State law,
subject to the exceptiuns and limitations
specified in this Pan.

(c) The Department shall, subject to
the provisions specified in this pant,
reimburse a licensee, of an active
uraniu1i or thorium processing site for
the portion of the costs of remedia’
action as are determined by the
Department to be attributable to
byproduct material generated as an
incident of sales to the United States
and either incurred by the licensee not
later than December 31, 2002, or
incurred by the licensee in accordance
with a plan for subsequent remedial
action approved by the Department

(d) Costs of remedial action are
reimbursable under Title X for
decontamination, decommissioning,
reclamation, and other remedial action,
provided that claims for reimbursement
are supported by reasonable
documentation as specified in Subpart €
of this Part,

{¢) Except as authorized by § 765.32,
the total amount of reimbursement paid
to any licensee of an active uranium
processing site shall not exceed $5.50
multiplied by the number of Federal-
related dry short tons of byproduct
material. This total amount shall be
adjusted for inflation pursuant to
section 765.12.

(f) The total amount of reimbursement
paid to all active uranium processing
site licensees shall not exceed $270
million. This total amount shall be
adjusted for inflation by applying the
CPl-U, as provided by § 765.12.

{g) The total amount of
reimbursement paid to the licensee of
the active thorium processing site shall
not exceed $40 miilion, as adjusted for
inflation by applving the CPl-U as
provided by § 765 12.

{h) Reimbursement of licensees for
costs of remedial action will oniy be
made for costs that are supported by
reasonable documentation as required
by & 765 20 and claimed for
reumbursement by a licensee i
accordance with the procedures
established by Subpan C of this Pant

{i) The $310 million aggregate amount
suthorized to be appropriated under
section 1003(a) of the Act (42 U SC
2296m-2(a)) shall be adjusted for
inflation by applying the CPl-U as
provided by § 76512, and shall be
provided from the Fund.

e e e e e e e et T e e e e e T ey
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§7653 Defiitions.

For the purposes of thus Part, the
following terms are defined as fullows

Active uramum or thonum processing
site or aclive processing site means:

(1) any uranivm or thorium
processing site, moluding the mill,
containing byproduct material for which
a license, issued either by NRC or by an
Agreement State, for the production at
a site of any wranium or tharum
denved fror e

(i) was . ot an January 1, 1978,

{ii) was issued or renewed after
January 1, 1978, or

(i11) for which an application for
“on-wal or issuance was pending on, or
after January 1, 1978, and

(2} any other real property or
unprovement on such real property that
is determined by the Secretary or by an
Agreement State to be'

(i} in the Vicinity of such site; and

(it} contaminated with residual
byproduct material

Agreement State means & State that is
or has been a party to a discontinuance
agreament with NRC under section 274
of the Atomic Energy Act (42 L) S.C
2021) and thereafter issues liceases and
establishes remedial action
fequareents pursuant (o @ counterpart
to section 62 or 81 of the Atomic Energy
Act undur state law

Atomuc Energy Act means the Atomic
Energy Act of 1954, as amended, (42
U.S.C 2011 et seq)

Byproduct material means the tailings
or wastes produced by the extraction or
concentration of wranium or thonum
from any ore processed primarily for its
source material content

Clatm for reimbursement means the
submission of an application for
reimbursement in accordance with the
requirements established in Subpart C
of this Part.

Costs of remedial action means costs
incurred by a licensee prior w or after
enactment of UMTRCA to perform
decontamination decommissioning,
reclamation, and other remedial action
These costs way include but are not
necessarily limitod to expenditures for
work necessary to comply with
applicable requirements to conduct
groundwater remedistion, treatment or
conteinment ol contaminated soil,
disposal of process wastes, remova!
actions, air pollution ebatement
meesures, mill and squipment
decommissioning, site monitoring,
administrative activities, expenditures
required to meet nocessary regulatory
standards, or other reguirements
established by NRC, or an Agreement
State Costs of remed.al actionanust be
supported by reasonabie documentation
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in socordance with the requirements of
Subpart C of this Part.

Decentamination, decemmissioning.
reclamation, and other remedial action
means work performed which is
necessary to comply with all applicable
requiretents of UMTRCA or, where
appropriate, with applicable
requirements established by &n
Agreement State

Departiment means the United States
Department of Energy or its authorized
agents

g[ky short tons of byproduct material
means the quantity of tailings generated
from the extraction and processing of
2,000 pouads of uranium or thorium
ore-bearing rock.

Federal resmbursement ratio means
the ratio of Federal-related dry short
tons of byproduct material to total dry
short taus of byproduct material present
&! an active uranium or thorium
processiag site on October 24, 1992. The
ratio shall be established by comparing
Federal-velated dry short tons of
byproduct material 1o total dry shiort
tons of byproduct materisd present at the
site on October 24, 1962, or by another
means of atlributing costs of remedial
action to byproduct material generated
as an incident of sales to the United
States which the Department determines
is more accurate than s ratio established
using dry short wns of byproduct
material

Federal related dry short tons of
byproduct material means dry short
tons of byproduct material that was
prescat at an active uranium or thorium
processing site on October 24, 1992, and
wes generated as an incident of wranium
or thorium sales to the United States

Generally accepted accounting
principles means those principles
established by the Financial Accounting
Standards Board which encompass the
conventions, rules, and proosdures
necessary to define accepted accounting
practice at & particular time.

Inflation index means the cansumer
price index for all urban consumers
{CPI-) as published by the Department
of Commerce's Bureau of Labor
Statistics

Licensee means & site owner hcensed
under section 62 or 81 of the Atomir
Energy Act (42 US.C. 2002, 2111) by
NEC. or an Agreement State, for any
activity gt an active uranium or thorium
processing site which results, or hes
resulted. in the production of byproduct
material

Maximum reimbursement amount or
maximum reimbursement ceiling means
the smaller of the following two
quantities

(1} The amount oblained by
multiplving the total cost of remedial

action af the site, as determined io the
approved plan for subsequent remedial
action, by the Federal reimbursement
ratio established for the site: or

(2) $5.50, as adjusted for inflation,
multiplied by the mumber of Federal-
related dry short tans of byproduct
material.

NHC means the United States Nuclear
Regulatory Commission or its

SCeSSOT ,
p’g[fsm dasp.g::}cymoms the disposal,
and activities that coatribute to the
disposal, of byproduct material in a
location that is not contiguous to the
West Chicago Thorium Mill Site located
in West Chicago, Illinois, in accardance
with a plan epproved by, or other
written authorization from, the State of
IMinois or NRC provided the activities
are consistent with the wltimate removal
of byproduct material from the West
Chicago Thoriam Mill Site.

Plan for subsequent remedin! action
mesns a plan approved by the
Department which includes an
estimated total cost and schedule for
remedial action, and all applicable
requirements of remedial action
established by NRC or an Agreement
State to be performed after December 31,
2002 at an active uranium or thorium
processing site

Reclamation plan or site reclamation
plan means a plan, which has been
approved by NRC or an Agreement
State, for remedial action at an active
processing site that establishes the work
necessary to comply with applicable
requirements of UMTRCA, or where
eppropriate with requirements
established by en Agresment State

Remedial action means
decontamination, decommissioning.
reclamation, and other remedial action
&t an active uraniuwm or thorium
processing site

Secretary means the Secretary of
Energy or her designees.

Site owner means a person that
presently bolds, or held in the past any
interest in jand, including but not
limited 19 o fee simnple sbsolute, surface
or sub, face ownership of mining
claims, eusements, snd a right of access
for the purposes of cleanup, cr any other
legal or equitable interest

Tailings means the remaiaing portion
of a metul-beuring ore after some or all
of the metal, such as uranium, bas been
extracted

The Furd means the Uranium
Enrichment Decontamination and
Decommissioning Fund established at
the United States Department of
Treasury pursuant to section 1801 of the
Atomic Energy Act (42 U S C. 22697g)

Title X or “the Act” means Subtitle A
of Title X of the Energy Policy Act of
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1992, Public Law 102-486, 106 Stat.
2776 (42 U S C. 229681 of seq ).
UMTRCA means the Uranium Miil
Talings Radiation Control Act of 1978,
as amended (42 U.S.C. 7901 et seq.).
United States means any executive
department, commission, or agency, or
other establishment in the executive
branch of the Fedeiral Government.
Wnitten Authorization means a
written statemen! from either the NRC
or an Agreement State that a hicensee
has performed in the past, or is
authorized to perform in the future, a
remedial action that is necessary to
comply with the requirements of
IT™MTRCA or, where appropriate, the
reauirements of an Agreement State,

Subpart B—Reimbursement Criteria

§76510 Eligibility for reimbursement.

fa) Any licensee of an active uranium
of thonum processing site that has
incurred costs of remedial action for the
site that are attributable to byproduct
material generated as an incident of
sales to the United States shall be
ehigible for reimbursement of these
costs, subject to the procedures and
himitations specified in this Pant

(h) Prior to reimbursement of costs of
remedial actionsancurred by a licenses,
the Department shall make a
determination regard:ng the total
quantity of dry short tons of byproduct
material, and the guantity of Pederal-
related dry short tons of by product
matenal present on October 24, 1992 at
the licensee's active processing site. A
claim for reimbursement from a site for
which a determination is made will be
evaluated individually. If a licensee
does not concur with the Department’s
determination regarding the quantity of
dry short tons of byproduct material
present at the site, the licensee may
appeal the Department’s determination
in accordance with § 765 22 of this part
The Department's determination shall
be used to determine that portion of an
approved claim for reimbursement
submitted by the licensee which shall
be reimbursed, unless or until the
determination i1s overturned on appeal
I the outcome of an appeal reguires a
change in the Department's initial
determination, the Department will
adjust any payment previously made to
the licensee to reflect the change

§76511 Reimbursable costs.

(a) Costs for which a hicensee may be
resmbursed must be for remedial action
that a licensee demonstratos is
attributable to byproduct material
generated as an incident of sales 1o the
United States, as determined by the
Departinent. These costs are equal to the
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total costs of remedial action at a site
multiplied by the Federal
reimbursement ratio estabiished for the
site. These costs must be incurred in the
performance of activities, prior to or
after enactment of UMTRCA, and
required by a plan, portion thereof, or
other written authorization, approved
by NRC or by an Agreement State. Costs
of remedial action shall be reimbursable
only if approved by the Department in
accordance with the provisions of this

part

(b} In addition, costs of remedial
action incurred by a licensee after
December 31, 2002 must be in
accordance with a plan for subsequent
remedial action approved by the
Department as specified in § 765 30,

(r) Total reimbursement of costs of
remedial action incurred at an active
processing site that are otherwise
reimbursable pursuant to the provisions
of this Part shall be limited as follows:

(1) Reimbursement of costs of
remedial action to active uranium
processing site licensees shall not
exceed $5.50, as adjusted for inflation,
multiplied by the number of Federal
related dry short tons of byproduct
material.

(2) Aggregate reimbursement of costs
of remedial action incurred at all active
uranium processing sites shall not
exceed $270 million. This aggregate
amount shall be adjusted for inflation
pursuant to § 765.12; and

(3) Reimbursement of costs of
remedial action at the active thorium
processing site shall be limited to costs
incurred for offsite disposal and shall
not exceed $40 million. This amount
shall be adjusted for inflation pursuant
to § 76512,

{d) Notwithstanding the Title X
requirement that byproduct material
must be located at an active processing
site on October 24, 1992, byproduct
material moved from the Edgemont Mill
in Edgemont, South Dakota, to a
disposal site as a result of remnedial
achion, shall be eligible for
reimbursement in accordance with all
applicable requirements of this pan

§765.12 Inflation index adjustment
procedures.

la) The amounts of $5.50 {as specified
in § 765 2le) of this rule) $270 million
{as specified in § 765.2(0) of this rule),
$40 million (as specified in § 765 2(g) of
this rule) and $310 million (as specified
in § 765 2(i) of this rule) shall be
adjusted for inflation as provided by
this section.

(b) To make adjustments for inflation
to the amounts specified in paragraph
{a} of this section, the Department shall
apply the CPI-U to these amounts

annually. beginning in 1994, using the
CPI-U aspublished by the Bureau of
Labor Statistics within the Department
of Commerce for the preceding calendar
vear.

" {c) The Department shall adjust
annually, using the CPI-U as defined n
this Part, amounts paid to an active
uranium processing site licensee for
purposes of comparison with the §5 50
per dry short ton limit on
reimbursement as adjusted for inflation

Subpart C—Procedures for Submitting
and Processing Reimbursement
Claims

§765.20 Procedures for submitting
reimbursement claims.

(a) All costs of remedial action for
which reimbursement is claimed must
be supported by reasonable
documentation as specified in this
subpart. The Department reserves (he
right to deny any claim for
reimbursement, in whole or 1n part, that
is not submitted in accordance with the
requirements of this subpart,

h) The licensee shall provide a copy
of the approved site reclamation plan or
other written authorization from NRC or
an Agreement State upon which claims
for reimbursement are based, with the
wnitial claim submitted Any revision or
modification made to the plan or other
written authorization, which is
approved by NRC or an Agreement
State, shall be included by the licensee
in the next claim submitted to the
Department following that revision or
modification. This reclamation plan or
other written authorization, as modified
or revised, shall serve as the basis for
the Department’s evaluation of all
claims for resmbursement submitted by
a licensee

(c) Each submitted claim shall
provide a summary of all costs of
remedial action for which
reimbursement is claimed. This
summary shall identify the costs of
remedial action associated with vach
major activity or requirement
established by the site’s reclamation
plan or other written authorization. In
addition, each claim shall provide a
summary of the documentation relied
upon by the licensee in suppor of each
rost category for which reimbursement
is claimed

{d) Documentation used 10 support a
reimbursement claim must demonstrate
that the costs of remedial action for
which reimbursement is claimed were
mcurred specifically for activities
specified in the site's reclamation plan’
or otherwise authorized by NRC or an
Agreement State. Summary
documentation used in support of a
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clain must be cross-referanced to the

relevant page and activity of the

licensoe's reclamation plan, or other
written authorization approved by NRC

Gr an Agrecruent State.

(1) Documentation prepared
Coulemporaneous to the tme the cos!
was incurred should be used when
svailable. The documentation should
identify the date or tume period for
which the cost was incurred, the
activity far which the cost was incurred,
and the reclamation plan provisian or
other written authorization to which the
cost relates. Where available, sach claim
should be supported by receipts,
invoices, pay records, or other
documents that substantiate that each
specific cost far which reimbursement is

imed was incurred for work that was
necessary to comply with UMTRCA or
applicable Agreement State
reguirements

2) Documentation not prepared
contemporansous to the time the cost
was incurred, or not directly related to
activities specified in the reclamation

{:lun or other wnitten authorization, may

» used in support of a claim for
reimbursement provided that the
licensee determines the documentation
is the only means available to document
costs for which reimbursement is
sought

(¢} The Department may audit, or
require the licensee 10 audit, any
documentation used to support & cieum
on & case-by-case basis and may
approve, approve in part, or deny
reimbursement of any cleim in
accordance with the requirements of
this purt. Documentation relied upon by
& licensee in support of e claim for
reimbursement be made available
to the Department and retained by the
licensee until 4 years after final
payment of a claim is made by the
Department.

&")‘ Each licensee should utilize
generally accepted accounting
principles consistently throughout the
claim. These accounting principles,
underlying assumptions, and any other
information necessary far the
Department to evaluate the claim shall
be set forth in each claim.

{g) Following each annual
appropristion by , the
Departruent will issue a Federal Register
Notice announcing
(1) A claim submission deadlhine for that

fiscal year:

(2) Avai!bih!y of funds for
reimbursement of costs of remedial

ichion;

{1) Whether the Department anticipates
that approved claims for that fiscal
year may be subject to prorated
payment;

(4) Any changes in the Federal
reimburseent ratio of mMaxamum
meinbursanent ceiling far any active
wranium or thorium groceseir ':g site;

(5) Any revision in the per dry short ton
limit on reimbursement for all active
uranium lag sites, and

(6) Any othar relevan! information.

) A licensee shall certify, with
respect to any claim subtitied by it for
reimburseinent, that the work was
completed as described in an approved
reclamation plan or other authorization
In additian, the Lcensee shall certify
that all costs for which reimbursement
is claimed, all documentation relied
npon i support of its costs, and ail
statements or representstions made in
the claim are complets, accurate, and
true. The certification shall be signed by
an officer or other official of the licensee
with knowledge of the cantents of the
claim and authority to represant the
licensee in making the certification. Any
knowingly false or frivalous statements
or representations may subject the
individual to penalties under the False
Claims Act, sections 3729 through 3731
of title 31 United States Code, or any
other applicable statutory authority; and
criminal penalties under sections 286,
287, 1001 and 1002 of title 18, United
States Code, or any other applicable
statutory authority

(i) All claims for reimbursement
submitted to the Department shall be
sent by registered or certified mail,
return receipt requested. The
Department reserves all rights under
applicable law to recover any funds
paid to licensees which an audit finds
to not meet the requirements of this

part

§765.21 Procedures fer processing
reimbursament claims.

(@) The Department will conduct a
preliminary review of each claim within
60 deys after the claim submission
deadline announced in the Federal
Register Notice specified in § 765.20(g)
to determine the completeness of esch
claim. Payments frorn the Fund to active
uranium or thorium processing site
licensees for approved costs of remedial
action will be mede simultaneously by
the Department within 1 year of the
claim submission deadline.

(b} After completing the preliminary
review specified in paragraph (2) of this
section, the Department may audit, or
require the licensee to audit, any
documentation used in support of such
claim, request the licensee to provide
additional information, or request the
licensee to provide other clarification
determined by the Department to be
necessary to complete its evaluation of
the claim. ln addition, the Departruent

reserves the right to conduct an
inspectian of the site to verify any
information provided by the licensee 10
8 claim for reimbuzsement, or in support
thereof. Any infarmation requested by
the Department, if ided, must be
submitted by the clai within 60
days ef receipt of the mquest unless the
Department specifies in writing that
additional time is provided.
{c) At any time during the review of

a claim, the Department mey request an
informal conference with & licensee to
obtain further informetion or
clarification on any nnresolved issue
Km\aining to the claim. While the

icensee is not to provide
additional clarification requested by the
Department, a failure 10 do so may
result in the denial of that portion of the
claim for which information is
requested.

[d) Based upon the claim submitted
and any additional infarmation received
by the Department, including any audit
or site inspection if canducted, the
Department shall camplete & final
review of all relevant information prior
to making 8 reimbursement decision.
When the Department determines it is
not clear that an activity for which
reimbursement is claimed was
necessary to comply with UMTRCA or
where appropriatz, with applicable
Agreement State requirements, the
Department may consult with the
appropriate regulstory authorities.

(e) A written decision regarding the
Department's determination to approve,
approve in part, or deny a claim will be
provided to the licensee within 10 days
of completion of the final review

(f) If the Department determines that
insufficient fuads are availeble st any
time to provide for cemplete payment of
all outstanding approved claims,
relmbursements of approved claims will
be made on & prevated basis. A prorated
payment of all outstanding approved
claims for reimbursement, or any
unpaid partion thereof, shall be made
on the basis of the total amount of ali
outstanding approved claims, regardless
of when the claims were submitted or
approved.

(g) Notwithstanding the provisions of
paragraph (f) of this section, ar any
other provisions ef this pert, any
requirement for the payment or
obligatian of funds by the Department
established by this part shall be subject
to the availability of appropriated funds,
and no provision herein shall be
interpreted to require chligation or
pevment of funds in violation of the
Anti-Deficiency Act (31 U S.C. 1341)
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§765.22 Appeals procedures.

(a) Any appeal by a licensee of any
Department determination subject to the
requirements of this part, shall invoke
the appeals process specified in
paragraph (b) of this section.

(b) A licensee shall file an appeal of
any Department determination subject
to the requirements of this part with the
Office of Hearings and Appeals, 11 S
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585 Any appeal
must be filed within 45 days from the
date the licensee received notice, actual
or constructive (i.a., publication in the
Federal Register), of the Departiment’s
determination. Appeals will be
governed by, and must comply in full
with, the procedures set forth in 10 CFR
part 205, subpart H. The decision of the
Office of Hearings and Appeals shall be
the final decision of the Department. A
licenses must file an appeal in order to
exhaust its administrative remedies, and
the receipt of an appellate decision is a
prerequisite to seeking judicial review
of any determination made under this
pant

§765.23 Annual report.

The Department shall prepare
annually a report summarizing pertinent
information concerning claims
submitted in the previous calendar year,
the status of the Department’s review of
the claims, determinations made
regarding the claims, amounts paid for
claims approved, and other relevant
information concerning this
reimbursement program. The report will
be available to all interested parties
upon written request to the
Department’s Uranium Mill Tailings
Remedial Action Project Office, 2155
Louisiana NE., suite 10000,
Albuquerque, NM 87110 and will also
be available in the Department’s
Freedom of Information Reading room,
1000 Independence Avenue SW.,
Washington, DC

Subpart D—Additional Reimbursement
Procedures

§765.30 Reimbursement of costs incurred
i accordance with a plan 1or subsequent
remedial action.

{a) This section establishes
procedures governing reimbursements
of costs of remedial action incurred in
accordance with a plan for subsequent
remedial action approved by the
Department as provided in this section
Costs atherwase eligible for
reambursement in accordance with the
terms of this part and incurred in
sccordance with the plan shall be
reimbursed in accordance with the
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provisions of subpart D and subpart C.
In the event there is an inconsistency
between the requirements of subpart D
and subpart C, the provisions of subpart
D shall govern reimbursement of such
costs of remedial action,

(b) A licensee who anticipates
incurring costs of remedial action after
December 31, 2002 may submit a plan
for subsequent remedial action. This
plan may be submitted at any time after
lanuary 1, 2000, but no later than
December 31, 2001. Reimbursement of
costs of remedial action incurred after
December 31, 2002 shall be subject to
the approval of this plan by the
Department. This plan shall describe:

1) All applicable requirements
es!ahlisheg Ey NRC pursuant to
UMTRCA, or where appropriate, by the
requirements of an Agreement State,
included in a reclamation plan
approved by NRC or an Agreement State
which have not yet been satisfied in full
by the licensee, and

(2) The total cost of remedial action
required at the site, together with all
necessary supporting documentation,
segregated into actual costs incurred to
date, costs incurred or expected to be
incurred prior to December 31, 2002 but
not yet approved for reimbursement,
and anticipated future costs,

(¢} The Department shall review the
plan for subsequent remedial action to
verify conformance with the NRC- or
Agreement State-approved reclamation
plan or other written authorization, and
to determine the reasonableness of
anticipated future costs, and shall
approve, approve with suggested
modifications, or reject the plan. During
its review, the Department may request
additional information from the licensee
to clarify or provide support for any
provision or estimate contained in the
plan. The Department may also consult
with NRC or an Agreement State
concerning any proevision or estimate
contained in the plan. Upon approval,
approval with modifications, or
rejection of a plan, the Department shall
inform and explain to the licensee its
decision

(d) If the Depe *ment rejects a plan for
subsequent remedial action submitted
by a licensee, the licensee may appeal
the Depaitment’s rejection or prepare
and submit a tevised plan. The licensee
may continue to submit revisad plans
for subsequent remedial action until the
Department approves a plan, or
September 30, 2002, whichever occurs
first. A failure by a licensee to receive
approval from the Department of a plan
prior to December 31, 2002 will
preclude that licensee from receiving
any reimbursement for costs of remedial
action incurred after that date

{e) The Department shall determine,
in approviag a plan for subsequent
remedial action, the maximum
reimbursement amount for which the
licensee may be eligible. This maximum
reimbursement amount shall be the
smaller of the following two quantities:

(1) The amount obtained by
multiplying the total cost of remedial
action at the site, as determined in the
approved plan for subsequent remedial
action, by the Federal reimbursement
ratio established for such site; or

(2) 85.50, as adjusted for inflation,
multiplied by the number of Federal-
related dry short tons of byproduct
material. The Department shall subtract
from the maximum reimbursement
amount any reimbursement already
approved to be paid to the licensee. The
resulting sum shall be the potential
additional reimbursement to which the
licensee may be entitled.

§765.31 Designation of funds available for
subsequent remedial action.

(a) Upon the Department's approsal of
each plan for subsequent remedial
action submitted by a licensee, the
Department will designate specific’
amounts on deposit in the Fund for
reimbursement, subject to the
availability of appropriated funds as
specified in § 765 21(g). If insufficient
funds are available at the time of
approval of a plan for subsequent
remedial action to provide for
reimbursement of the total estimated
costs, the designation of specific
amounts on deposit in the Fund for
reimbursement will be made on a
prorated basis. Any remaining balance
will be designated for reimbursement at
the time additional funds become
available,

(b) The Departrnent shall authorize
reimbursement of costs of remedial
action, incurred in accordance with an
approved plan for subsequent remedial
action and approved by the Department
as specified in Subpart C to this Part, to
be made from the Fund. These costs are
reimbursable until:

(1) This remedial action has been
completed, or

(2) The licensee has been rexmbursed its
maximuwm reimbursement amount as
determined by the Department

pursuant to paragraph (o) of § 765.30

{c) A licensee shall submit any claim
for reimbursement of costs of remedial
action incurred pursnant to an approved
plan for subsequent remedial action in
accordance with the requirements of
subpart C of this part. The Department
shall approve, approve in part, or deny
any claims in accordance with the
procedures specified in subpan C of this
part The Department shall authorice 1=
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