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UNITED STATES OF Af4 ERICA
.

NUCLEAR REGULATORY COMMISSION

'g3 FR -4 NO :33

BEFORE THE COMMISSION

In the Matter of Q

I
,

APPLICATION OF TEXAS UTILITIES Q Docket Nos. 50-445
GENERATING COMPANY, ET AL. FOR { and 50-446
AN OPERATING LICENSE FOR |

:

COMANCHE PEAK STEAM ELECTRIC {
STATION UNITS #1 AND #2 (CPSES) [

.

CASE'S ANSWER IN OPPOSITION
TO APPLICANTS' 3/31/83 MOTION i

FOR EXPEDITED RECONSIDERATION
OF COMMISSION ORDER

.

On 3/31/83, at about 2:00 P.M. , CASE was informed by the Applicants that

they were filing a Motion for Expedited Reconsideration of Commission Order

with the Commission, and Applicants' counsel read the Motion (as well as the
'

Commission's 3/30/83 Order to us over the telephone, allowing us to tape them.

! Thus, although we still have copies of neither of these documents, we at least

were able to listen to them and have general knowledge of their content. Since

Applicants requested that the Commission rule on their motion today, they stated

that they were telecopying or telephonically communicating their motion to the

other parties so that "they each may know the subject of the motion and respond

today either orally or in writing if it wishes." And, as noted by the A.nplicants

themselves in their motion, "Obviously, the Commission must act today on this

motion for mconsideration if the necessary logistics are to be attainable."

(Emphasis added.)

CASE agrees that it would have been necessary for the Commission to have

acted today if the necessary logistics were to be attainable. However, by the

time CASE was infonned of the Applicants' motion, it was already difficult if
.
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not impossible for CASE to handle the situation logistically. Some of our

Board members who are assisting CASE's representative, Mrs. Ellis, in the ,

preparation for the hearings and who will be assisting in the hearings themselves

had already changed their plans for taking off next week and committed themselves ,

to other projects on their jobs. Some people who will be helping with things

such as bringing in food for CASE workers next week had already been contacted .

by phone with the change in plans. Mark Walsh, CASE's witness who will be cross-

examining regarding the design problems with pipe supports, had made arrange-
,

| ments following the conference call with the Licensing Board on 3/28/83 to take

off work without pay next week; following the telephone call this morning from

the Licensing Board's law clerk, he advised his employer (where he has been

working only since January) that he would not have to take off next week after
.

all. To have attempted to again change plans at the time we received notifica-

tion from the Applicants regarding their motion would have been very difficult.

To attempt to do so tomorrow (should the Commission rule at that time) will be

virtually impossible.

It should be noted that Applicants' Motion goes far beyond the Comission's
;

3/30/83 Order in its scope. It deals as well with matters which the Comission

has not considered and has not stated that it wishes to consider in these pro ,

ceedings. As Applicants correctly stated in their Motion, there are other

issues scheduled for adjudication during those hearings (emergency planning, '

design of pipe supports and various matters raised in Board notifications).

However, what Applicants conveniently forgot to mention to the Comission

is the fact that not only CASE, but the Attorney General of the State of, Texas

as well, have recently filed motions objecting to the unwarranted, unfair, and

'
.
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1 iextremely prejudicial rush to hearings on the issues to be litigated . Of a

|
particular concern to CASE is the matter of what is commonly referred to as the t

Walsh/Doyle allegations (concerns about major design problems with pipe supports !

brought forward by CASE witnesses Mark Walsh and Jack Doyle, two fonner Comanche !

Peak engineers who quit because they were ordered to discontinue including

loss-of-coolant accidents in their computer calculations regarding the pipe '

i
supports). '

We will not restate what is contained in our 3/15/83 Motion for Reconsidera- i

!'tion Regarding Hearings on Walsh/Doyle Allegations; we incorporate it herewith

by reference and ask that the Conmission consider it in its ruling. To briefly

sum up the situation: ,

1. The NRC Staff, although it testified in the September 1982 hearings
,

that everything was basically 0.K. and by implication that the Board
1

should go ahead and give Applicants their operating license, had not
Ieven completed analyzing the testimony (about 400 pages) of CASE witness

Jack Doyle;

2. The Licensing Board basically told the Staff to go back to the drawing

board and come back when they had some basis for their testimony and

were really ready to testify;

'

3. The NRC Staff was given 5 months to prepare a 58-page single-spaced ,

document in an attempt to refute the Walsh/Doyle allegations;

4. CASE end the State of Texas wem given 3-1/2 weeks following CASE's

(but not the State's) first notification that hearings were to recon-
2vene the week of April 4-8 in which to obtain documents necessary

I See CASE's 3/15/83 Motion for Reconsideration Regarding Hearings on Walsh/
Doyle Allegations; and 3/25/83 Motion by the State of Texas for Stay of
Evidentiary Hearing.

2 It should be noted that, although the State of Texas is a party to these
proceedings, it' was not contacted and was not included in the 3/8/83 conference
call as indicated in the Board's 3/9/83 Memorandum and Order (Memorializing

, Conference Call) . ..
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to conduct a meaningful cross-examination of the NRC Staff, to analyze *

the detailed and very complex documents associated with the Walsh/

Doyle allegations and the Staff's investigation of them, and to prepare

cross-examination questions and exhibits for such cross-examination; e

5. CASE was barred by the Licensing Board from engaging in any kind of

fomal discovery (although CASE advised the Board that we had already

prepared Admissions between the time we first received the Staff's

investigation report on February 24 and the time of the conference
; a

call on March 8);

6. CASE was told that instead we must all engage in "infomal discovery"

(which has never worked in our proceedings) and that everyone was to

cooperate in supplying documents;

7. CASE infomed the Licensing Board during the 3/28/83 conference call

that the infomal discovery process simply was not working, and that t

,

at that time (one week before the hearings were to resume) we had
:

received only 17 documents from Applicants and 4 from the NRC Staff,

with many others still outstanding (from a list initially filed on

3/11/83 and pared down to well under half on 3/16/83);
,

8. The Applicants have again refused to provide CASE with the design

criteria for two of the three major suppliers of pipe supports at
,

| Comanche Peak -- the two suppliers of most concern in the Walsh/Doyle

allegations -- as CASE advised the Board in the 3/28/83 conference

3 See CASE's 3/23/83 Motion to Compel Applicants to Provide Design Criteria
and Other Related Information on Pipe Supports.

.
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h. 9. On 3/29/83, Applicants contacted CASE to advise that they had (in
'7

response to the Board's request that they try to work something out. ,

i

regarding the design criteria without necessitating hearings on whether,

or not the design criteria are proprietary) made arrangements with

ITT Grinnel and NPSI for CASE to run down to the plant s.ite (some,.

160 miles roand-trip) the next day or the following day (3/30/83 or

3/31/83) with another person, review one set of the criteria at a
6

time, take notes during our review, obtain approval from each company
'

.
if we wished to have copies made of any portion of the documents (which

would have involved contacting specific individuals who would then

determine whether or not a protective agreement was necessary, etc.).
~

p

This was set out in Applicants' 3/29/83 letter to CASE which we received,

u

j yesterday, 3/30/83;

10. CASE was unable to make arrangements on the spur of the moment for
.

Mr. Walsh (the only available engineer we have) to accompany Mrs. Ellis

. to the plant site to look at the documents on 3/30/83 or 3/31/83 since

[ he had just made arrangements with his new employer (since January)

to take off next week to cross-examine during the hearings. Applicants,

j would not agree to make the design criteria available to us on Saturday
> or to our suggestion that Mr. Walsh look at the criteria at the plant

'

i site on Monday, 4/4/83, while hearings were going on regarding the

j Atchison matter. We were therefore unable to make arrangements to

view the criteria even on the very limited conditions imposed by the
'

,

Applicants;
.

6
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p 11. The NRC Staff did not file its response to the Board's directive to

supply the identities of proposed witnesses and statements summarizing
.

their proposed testimony to the Board in a timely manner. The Board's

3/9/83 Memorandum and Order (Memoralizing' Conference Call) stated that

this information was to be in the hands of the Board (and all parties,

according to previous Board directives) by 3/30/83. The Staff did

not file their response as ordered by the Board and CASE did not receive

its copy until today, 3/31/83 (which in effect cut our remaining time

before hearings were to resume by 20%, thereby adding one more item

to the list of inequities which we have encountered on a continuing
,

basis in these proceedings);

12. CASE still has not received all of the documents requested on our .

severely cut-down list; there are still 38 items outstanding as of

this writing (8:45 P.M. , 3/31/83) . Further, these 38 items include

8 items which we had expected would be furnished by the NRC Staff

which the Staff has advised us (in their 3/30/83 letter which we received
'

today) that we should now make arrangements to get from the Applicants.

As is obvious from the preceding, all is not well in the Comanche Peak

proceedings. The Board's insistence on "infonnal discovery" in what is obviously
'

an adversarial proceeding (although Applicants and NRC Staff have taken the same

position) has not worked in the past and is not working now. The Licensing

Board's recent rulings are setting in concrete the error of due process violations
'

. ,

in these proceedings.

Indeed, had it not been for the developme'its of the past two days (the

i Comission's ruling followed by the Board's postponing of hearings), CASE would

have been in touch with the Commission directly on an emergency relief basis
i

,
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regarding these matters. Recent developments regarding our inability to obtain

documents necessary to conduct meaningfull participation in these proceedings,

especially in regard to the very complex and vitally important Walsh/Doyle

allegations, have given added weight to our previous motions and made a post-

ponement-of the hearings scheduled for next week a necessity in order for the

NRC to maintain any semblance of fairness and due process. Had a postponement

not occurred one way or another, an appeal by CASE would have been inevitable.

Applicants would have the Commission believe that a delay in the hearings

at this point would force a delay of fuel loading and be detrimental and preju-

dicial to the Applicants. This simply is not true. No one (including the

Applicants) really believes that the Applicants will be ready to load fuel

at the end of September (which is their present prediction). (See especially

NRC Staff's 3/3/83 Response to Board Order Requesting Information, in particular

Attachment 2 and Enclosure 2.) The NRC Staff's estimate of the end of December

1983 (Enclosure 2) is far more likely, but becoming more unlikely all the time

as the NRC finally (after continual allegations of construction problems, etc.)

is beginning to admit that there are really major problems at the plant. (See

especially Board Notification 83-29A, under cover letter of March 30, 1983,
and 3,

which CASE received today, especially Enclosure 2/ which indicate that there
.

has been an " erosion of confidence" on the part of the NRC Staff that Comanche

Peak is a safe plant.)

Thus, a delay at this time of the hearings would not delay fuel load.

To the contrary, it would help alleviate the need for an appeal by CASE which

would certainly follow should the hearings go forward next week.

The suggestion in Applicants' motion that hearings be held in camera demon-

strates their desperation at this point to get the hearings over and done with

-
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before the NRC discovers too much and before CASE is able to adequately prepare

cross-examination questions of the NRC Staff which will prove that not only the

Applicants but the NRC Staff itself is violating the commitments of the Applicants

in their FSAR and construction permits, applicable industry codes and standards,

NRC regulations, and even fundamental engineering principles.

CASE is very much concerned about whistleblowers. The position of CASE

has been set forth already in our pleadings in regard to the appeal regarding

the Atchison matter and related subjects. (See especially CASE's 12/21/82 and

1/11/83 pleadings.) We believe that the Commission itself should look into

the matter of whist 1'eblowers -- but true whistleblowers, not middle and upper

management people who had a duty to report construction problems to begin with

and who, in some instances, were the individuals accused of wrongdoing.

We are very much concerned that a decision in the Atchison matter not be used

as a precedent which could lead to the identification of future true whistleblowers

under other circumstances. However, we are also very much concerned about the

unwillingness or inability of the NRC Region IV office to adequately investigate

the allegations of whistleblowers and are firmly convinced that this should also

be fully and thoroughly investigated. Our efforts to get other internal depart-

ments of the NRC to investigate the Region IV office and its handling of allega-
.

tions of whistleblowers have proved fruitless. There must be some method set
.'

up to cietennine whether or not the NRC's present efforts in our hearings are

directed not at protecting whistleblowers but rather at their desire to cover
'

their own inadequacies. We are hopeful that the Conmission can arrive at a

solution to this thorny problem.
..
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Finally, it should be noted that, although we do not have a written order

from the Licensing Board at this time, we were told verbally when the law clerk

called us this morning that the Board's decision was due to the Commission's

ruling and the fact that the State of Texas and CASE had both been asking for

additio'nal time as discussed herein.

For the reasons set forth herein, CASE opposes the Applicants' Motion of

today and urges that the Commission deny Applicants' Motion.

.

Respectfully submitted,
.

N a-t<U // *- }
Juanita Ellis, President.

SE (Citizens Association for Sound Energy)
1426 S. Polk
Dallas, Texas 75224

214/946-9446
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COMANCHE PEAK STEAM ELECTRIC Q f-
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CERTIFICATE OF SERVICE F

. e

By my signature below, I hereby certify that true and correct copies of '.- M
.

CASE'S ANSWER IN OPPOSITION TO APPLICANTS' 3/31/83 MOTION FOR EXPEDITED 3, .

RECONSIDERATION OF COMMISSION ORDER
~

f

have bee.1 sent to the names listed below this _3Bt_ day of March ,1981, gby: Express Mail where indica ted by * anJ lirst Class Mail elsewhere. .7 ; -~

r[K
f.? /

* Administrative Judge Marshall E. Miller Alan S. Rosenthal Esq. , Chairman r'T , j
U. S. Nuclear Regulatory Commission Atomic Safety and Licensing Appeal Board -

Atomic Safety and Licensing Board U. S. Nuclear Regulatory Commission yf,
Washington, D. C. 20555 Washington, D. C. 20555 4 y-

* Dr. Kenneth A. McCollom, Dean Dr. W. Reed Johnson, Member
Division of Engineering, Atomic Safety and Licensing Appeal Board "

Architecture and Technology U. S. Nuclear Regulatory Commission ,.-
Oklahoma State University Washington, D. C. 20555 ' ..?Stillwater, Oklahoma 74074 ? ! .?

Thomas S. Moore, Esq., Member .X
* Dr. Walter H. Jordan Atomic Safety and Licensing Appeal Board

881 W. Outer Drive U. S. Nuclear Regulatory Comission
Oak Ridge, Tennessee 37830 Washington, D. C. 20555

.

Nicholas S. Reynolds , Esq. Atomic Safety and Licensing Appeal Panel
Debevoise & Liberman U. S. Nuclear Regulatory Commission
1200 - 17th St., N.'W. Washington, D. C. 20555 +

,

Washington, D. C. 20036
Docketing and Service Section L.

Marjorie Ulman Rothschild, Esq. Office of the Secretary -

Office of Executive Legal Director U. S. Nuclear Regulatory Comission
,

U. S. Nuclear Regulatory Comission Washington, D. C. 20555 :+ ;

Washington, D. C. 20555 y
* Ms. Lucinda Minton, Law Clerk -

Atomic Safety and Licensing Board Atomic Safety and Licensing Board Panel
Panel V. 5. Nuclear Regulatory Comission

U. S. Nuclear Regulatory Comission Washington, D. C. 20555
.. ..

Washington, D. C. 20555 '
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David J. Preister, Esq. '"
.

Assistant Attorney General " -

Environmental Protection Division
P. 0. Box 12548, Capi tol Station
Au~stin, Texas 78711

John Collins i
Regional Administrator, Region IV "

U. S. Nuclear Regulatory Comission Je
611 Ryan Plaza Dr., Suite 1000

.

Arlington Texas 76011 - z.y:)
.; ~

Mr. R. J. Gary ..

Executive Vice President and *

General Manager T .

Texas Utilities Generating Company ':"

2001 Bryan Tower
Dallas, Texas 75201 ~~$ 7.

**
5.G

Lanny Alan Sinkin 4s !,.
..

838 East Magnolia Avenue .

j'|-J San Antonio, Texas 78212 f y.|.g-
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