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gvitable, and no less 6o here., Thus SVP subuits that unless Stal'f

-

or Applicant can show clear insufficiency or misconcveption in SF's
pleadings, and jpiven the flexibility of and deference due its gno-
sen lanpuace, the very words of those pleadings should be favoIea,

Fourth and last, 51P respectfully requests that the oara read
and consider this llotion together with all prior filings upon con=-
tentions, expressly incorporating by reference its original conten=-
tions, the defensg of the same, and its additional contentions filed
August 50, 1982.

Discussion of Particular Contentlions,
including Relief Sought

For the salke of a clearer presentation, this discuseion will
treat prior contentions somewhat out of order, beginning with SiiP's
adnitted contention upon localized boiling., For the purpose of a
courlete citation, the numeration here adopted references contentiocns
by their "new nuabter" as admitted, followed by their "old nurber" as

presented, set forth in a hyphenated fora.

4=9: Localizea Boiling: While brevity merits pursuit, such should

not be had at the expense of either sound and coaprehensive notice
pleading, or at the compromise of an Intervenor's properly stated
concerns. lere a rather detailed three-paragraph contention has

been edited down to a single line not truly reflecting the concerns
pled by SliP, which concerns cannot properly be excluded at this

stage of the proceeding. More particularly, SHP's original contean-
tion was not linmited to "(t)he design of the new raciks", but in fact .

expressly conteaplated "the spent fuel pool under (Applicant's) pro=-
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posed sciicue" = Lhus including the final storage configuratiocu,
reducea center-to-center spacing, and the like, In their objections
to SliP's conteantions, neither Staff nor Applicant rzave sufficient
vasis to support such reduction upon this point.

The second half of the contention as aduitted also woris soue
reduction of the orisinal pleading, though aduittedly of a lesser

degree. The original contention expressly contemplated not only

localized boiling, but also various means by which such uight occur,

the occurrence of related phenomena, and an enumeration of certain
adverse effects likely to result therefrom. Illere again, such asser-
tions were not directly or sufficiently countered to merit their

complete exclusion.

rrior to any varticularized request for relief upon the issues
here raised, JP suggest that it may be appropriate to consider the
degree of flexibility to be accorded to the pleadings in this case,
meaning the contentions as actually aduitted, A useful but ultimate=-
ly troubling exanple can be drawn from Staff's obejctions to SiP's
additional contentions, the seventh of which treats "Increased Fuel
Handlin; Risks and Consequences", Saic coantention focuses at soue
len;sth upom incre wingly adverse wor:iing conditions in the pursuit
of Applicant's proposed scheme, the increased risic of accicents
created thereby, and the likelihood of excessive emissions relative
to the "functioaal porosity" of the spent fuel pool buildins, Staff
~enerously responds that "the concerns set forth in this proposed
supplenental conteation are encompassed by aduitted SIHP conteution
7", and then essentially recommends the rejection of the new or ad-

ditional contention, FPlainly put, and with all proper respect to be



accorded Staff's responses, it is teupting to assuue that such
cenerosity or liberal construction of pleadings might prevail, but
Such assumption cannot validly be ewbraced unless and until it is
applied to each acultted contention. In other words, and relative
Lo Contention 4-, is the final storage confipguration under Aprlie-
cant's proposed d/r/c scheme included in the subject area? Given
the position propounded by Staff upon SMP's seventh additional or
supplemental contention, the proper response would Seen to be an
inevitable "Yes", but a contrary response could be defended on the
asserted basie that such contention is limited to "(t)he design of
the new racks" — anc clearly this concern could be multiplied numer-
ous tires relative to this and other contentions., In terms of prace-
tical application, the time is fast approaching when all parties will
undertake discovery. Assuming SiP pursues discovery upon Applicant
relative to the final storage configuration under Applicant's d/r/c
scheme, upon center-to=-center spacing of fuel assemblies, or upon
spacing between rac.:s or assemblies and the spent fuel pool liner,
should Applicant then be heard to object to such inquiry as irrele=-
vant?z The dilficulty noted is one of wmany which might be avoided
by the deliberal¢ consideration, and warranted adoption, of the re-
lief sought below., This Motion, and the concerns here presented, are
intended by SHFP to dixinish, rather than to increase, such future
procedural difficulties as may arise in this proceeding. SiIP respect-

fully suggests that the greater the degree of care practiced in ctrying

2Neither Si{P nor its counsel intends any insult in what aight appear
to be "guessing the homework for the other side", Rather what we
here pursue is the reasonably foreseeable apprehension of proballe
procedural difficulties unless certain corrcctions are achievec,
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this case, then the less time and effort will be required in cor-

recting whatever uistakes as might occur, most of whcih can be aviod-
ed by adopting the relief sought,

On the basis of the foregoing, SP respectfully urges this Boarc
to reinstate the entirety of its criginal contention in this subject
area; alternatively, OMP requests the Board to reinstate the first
two paragraphs of its original contention, as subnitted; by way of a
second alternatiVe, S!'P urges the Board to expressly include in this
contention the concerns stated in SMP's original contention, as nmore
particularly discussed, supra, at 4-5, including at least the express
aciknowledgenent of the changed storage configuration under Applicant's
d/r/c scheme, changes in coolant flow, the occurrence of other uncon-
trolled high temperature phenomena, and any increased radiation ree-
leases, Inthe event that such alternatives are not expressly included,
SHMP respectfully requests an assurance {rom the Board that these con=-

cerns will not be excluded from consideration under this contention.

2-6(a): Enmissions: SMP here urges the Board to restore this part of
this contention as originally submitted. lot only do all the proce=-
aural considzrations referenced above favor such restoration, but
SiiP respectfully submits that the language of its original pleading
would serve to furtner identify the concerns here being presented,
Alternatively SMF urges the Board to include the essence of this con-
tention hy way of supplementing that which has been admitted with
the following:
This coriention includes the showing that the liquic and
gaseous radioactive emissions likely to result frou the

proposed d/r/c scheme, or adverse environmental effects
from the same, will be kept within regulatory liuits, in-



cluding alara, Harmful radioactive emissions most likely

to occur are Iocine 131, Cesium 137, Strontium 90 and

Tritiunm.

SMP also urges the Board against the inclusion of, or in the
alternative against the functionally prohibitive application of,
the word "normal" in referring to the operation of Applicaat's
spent fuel pocl and the conduct of its d/r/c scheme. The reason
for thisAconcern can be falrly easily demonstrated: by way of exaua-
ple only, and as'accepted in another contention, reduced coclant
flow could lead to localized boiling which would likely result in
excessive radioactive eumissions = but under a prohibitive applica=-
tion of Applicant's '"normal operation" concept Applicant might well
assert that such phenomena are not "normal" and hence should not be
considered, SMP respectfully submits that this Catch-22 style of
argunent must not be ailowed to subvert either this coutention or
these proceedings, \ihile some credit may properly be accorded the
industry's oft-repeatcd defense ="The business of nuclear power is
the generation of clectricity, not the having of accidents" - SMP
submits that such defense should not be allowed to bar this Board
from uaking proper and responsible inquiry into reasonably foresee-
able hazards created by Applicant's d/r/c scheue.

Thus SMP requests a further identification of the euissions to
be treated here, anc also requests that the Board expressly acknow=-

ledge some limitation upon the concept of "normal operation",

5=8: Loss of Cooling: SMF urges the Board to restore its original

contention, either at the exclusion of, or in supplement to, the
contention as adaittec, As a thira alternative, SHP respectfully

requests soue further express identification of the terms '"reason-
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avle assurance" and “not inimical",

o=10;: ilaterials De’ erioration: SMP respectfully submits that here

azain brevity has been achieved at the expense of sound notice pleade
inge.  SHP urges the Zoard to restore its original contention as pre-
sented, either at the exclusion of, or in supplement to, the conten-

tion as admitted,

w=11: Seisnic Dgpabilitx: For the reasons propounded in support

of its additional contentions, and for the reasons to be furnished
in its Response to Staff's and Applicant's objections, due September
50, 1982, SMP urges that its original contention be accepted in full,

including a reexamination of design basis criteria.

/=15: Fuel Assenbly or Fuel Cask Drop: While such would be logic=-

ally assumed under consideration of a deflection accident, SI'P re-
quests the express incorporation of "planing phenomena" in this cone
tention, or alternatively the assurance that the consideration of

Such phenonena is within the scope of the adnitted contention,

E«16: Criticality: 'hile SMP may owe — and if necessary we hLere

nasie = an apology for the length of the original contention, we
nonetheless request either its restoration or an express assurance
that the issues developed in the second paragraph are all within the
Scope of the adnitted contention.

vt

U=17: Applicant's Technical Jualifications: SiP urges the inclue

Sloa, although not necessarily under this contention, of the issues
raisec in the last paragraph of this contention relative to the dige
posal or storage of end plates, spacer grids and other waste fuel

$on Ibd

asgeubly couponents, This natter is also pursuec in SiiP's auditione

20w



The substance of the cone

al contentions, (Contention &(a), at 14).

cern is that neither Staff nor Applicant have yet sufficiently ana-
lyzed the means of dealing with or disposing of these highly irradi-
ated raterials, Sl respectfully subuits that this issue :zerits
inquiry and consideration by the Board, whether under this conten=

tion or elsewhere.

5P respectfully requests the Board's further consiceration, or
.

reconsideration, of its original contentions posed in the following

subect areas., The numeration here used is that of the orizinal.

2: Prematurity and lleed: Given the unprecedented and in fact nearly

experinental nature of the pinpacking portion of Applicant's proposed
d/r/c =rhene, SI'P requests the Board to reconsider its ruling upon

this conteation, \/nile there may be "no regulatory requirecuent that
the Licensee show an irmediate need for an auendment", yet we subuit
that the Poard has a duty, as implicitly recognized in !linnesota and

Fotonac aAlliance, (Citations omitted,), to guard apgainst the crea-

tion of a de facto long-term nuclear waste dwip.

6(a) and (b): Heat Auissions: SMP requests the Board to read and

consider these parts of this contention, in their [.uZFA aspects, as

supporting the need for an Environumental Iupact Statement in this

proceeding.

15: Applicant's inancial Qualifications: 3SiiP urges the RBoard to

reconsider its ins upon this contention, Insofar as the pursuit

of Applicant'

osed d/r/c scheme would lead to the accumulation

9f vast auor * hishly radiocactive waste fuel, which circuustance
was not c-. in the original licensing proceeding, no finding
upon finauc. fications frou that proceeding can lawfully or
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validly operate as a bar to such inquiry here. Applicant's pursuit
of ite propored d/r/c scheme would create significant additional
economic burdens upon Applicant not previously exaszined, and which
merit inquiry and consideration here. A prior proceeding based upon
significantly different basic assumptions which no longer pertain

cannot in law or logic bar the contention here proposed,

Conclusion

For the reasons set forth above, SHP requests this Board to
grant the relief sought, in the interests of sound notice pleading,
in protecting the right of Intervenor to be heard upon all matters
properly within the scope of these proceedings, and in the public

interest of full, fair and efficient aduninistrative proceedings.

David Santee liller

Counsel for Sensible !llaine Power
Perkins Road

Boothbay Harbor, MZ 04538
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