ARIZONA, COLORADO, ILLINOIS, NEBRASKA, NEW MEXICO, OKLAHOMA, SOUTH DAKOTA,
TEXAS, UTAH, WASHINGTON, WYOMING

TRANSMITTAL OF STATE AGREEMENTS PROGRAM INFORMATION |
(SP-94-083)

Your attention is invited to the attached correspondence which contains:
INCIDENT AND EVENT INFORMATION.......
PROGRAM MANAGEMENT INFORMATION.......
TRAINING COURSE INFORMATION..........
TECHNICAL INFORMATION................

OTHER THFORMATION. . o ioisonnnrianin XX  FINAL NRC REGULATIONS FOR
URANIUM MILLS

Supplementary information: Enclosed is a copy of the final NRC regulations
(59 FR 28220 - 28231) for uranium mills which conform to the EPA 40 CFR 192
amendments which implement similar requirements as those in Subpart T, 40 CFR
Part 61. EPA has committed to rescind Subpart T, 40 CFR Part 61, for the
Title 11 uranium mill sites.

If you have any questions regarding this correspondence, please contact me or
the individual named below.

POINT OF CONTACT: Dennis M. Sollenberger

TELEPHONE : (301) 504-2819
FAX: (301) 504-3502
INTERNET: DMS4@NRC . GOV /
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Paul H. Lohaug, Deputy Director
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§94.13 [Amended)
6. In § 94 113, in the introductory text,
the first sentence is amended by adding
“Austria,” immediately before “The
Bahamas,"”: by adding a comma
immediately after “Yugoslavia™, by
removing the words "'§ 94.12(a); are
countries which™ and adding the words
“§94.12(a), are countries that” in their
place; and by removing the words “or
which have a common border with such
countries; or which" and adding the
words “have a common border with
such countries; or” in their place.
Done in Washington, DC, this 25th day of
May 1944
Lonnie | King,
Acting Administrator, Animal and Plant
Heglth Inspection Service.
[FR Doc. 94-13291 Filed 5-31-94, 845 am)|
BILLING CODE 3410-34-9

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 40
RIN 3150-AE77

Uranium Mill Tailings Regulations;
Conforming NRC Requirements to EPA
Standards

AGENCY: Nuclear Regulatory
Commission
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations governing the disposal of
uranium mill tailings. These changes
conform existing NRC regulations to
regulations published by the
Environmental Protection Agency
(EPA). The conforming amendments are
intended to clarify the existing rules by
ensuring timely emplacement of the
final radon barrier and by requiring
appropriate verification of the radon
flux through that barrier. This action is
rela*ed to another action by EPA to
rescind its Notional Emissions Standard
for Haza:lous Air Pollutants
(NESHAPs) for radon emissions from
the licensed disposal of uranium mill
tailings at non-operational sites.
EFFECTIVE DATE: This regulation
becomes effective on July 1, 1994.

FOR FURTHER INFORMATION CONTACT:
Catherine R. Mattsen, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 415-6264.

SUPPLEMENTARY INFORMATION:

Background

On April 29, 1983 (48 FR 19584), EPA
proposed general environmental

standards for uranium and thorium mill
tailings sites licensed by NRC or one of
its Agreement States. Final standards
were published on September 30, 1983
(48 FR 45926), and codified in 40 CFR
part 192, subparts D and E. On October
16, 1985 (50 FR 41852), NRC published
amendments to 10 CFR part 40 to
conform its rules to EPA’s general
standards in 40 CFR part 192, as it
affected matters other than ground water
protection. Both NRC and EPA
regulations included a design standard
requiring that the tailings or wastes from
mill operations be covered to provide
reasonable assurance that radon
released to the atmosphere from the
tailings or wastes will not exceed an
average of 20 picocuries per square
meter per second (pCi/m?s) for 1000
years, to the extent reasonab
achievable, and in any case,
vears.

Neither the EPA standards of 1983 nor
NRC's conforming standards of 1985
established compliance schedules to
ensure that the tailings piles would be
expeditiously closed and the 20 pCi/m?s
standard would be met within a
reasonable period of time. Criterion 6 of
appendix A to part 40 was initially only
a design standard and did not require
verification that the radon releases meet
this “flux standard.”

In response to the separate
requirements of the Clean Air Act
(CAA), EPA promulgated additional
standards in 40 CFR part 61 (subpart T
for non-operational sites) to ensure that
the piles would be closed in a timely
manner (December 15, 1989; 54 FR
51654). This regulation applies only to
uranium mill tailings and requires, in
addition o the flux standard of 20 pCi/
m?s, that once a uranium mill tailings
pile or impoundment ceases to be
operational, it must be closed and
brought into compliance with the
standard within two vears of the
effective date of the standard (by
December 15, 1991) or within two years
of the day it ceases to be operational,
whichever is later. If it were not
physically possible for the miil owner or
operator to complete disposal within
that time, EPA contemplated a
negotiated compliance agreement with
the mill owner or operator pursuant to
EPA's enforcement authority in order to
assure that disposal would be
completed as quickly as possible.
Subpart T of 40 CFR part 61 also
requires testing for all piles within the
facility to demonstrate compliance with
the emission limit and specifies
reporting and recordkeeping sssociated
with this demonstration.

Subpart T was challenged by a
number of parties including the

I
|{)r 200

American Mining Congress {AMC), the
Environmental Defense Fund (EDF), and
the Natural Resources Defense Council
{NRDC). In addition, AMC, the NRC,
and others filed an administrative
petition for reconsiderstion of subparnt
T. Among the concerns of these parties
was the argument that the overlap
between EPA's subpart D of 40 CFR part
142 (based on the Uranium Mill Tailings
Radiation Control Act (IMTRCA)) and
subpart T of 40 CFR part 61 (based on
the CAA) resulted in regulations that are
unnecessarily burdensan.» and
duplicative. Among other things, the
industry also alleged that rabpant T was
unlawful because it was physically
impossible to come into compliance
with subpart T in the time required. In
November 1990, Congress amended the
CAA by including a new provision,
section 112(d)(49). This provision
authorized EPA to decline to regulate
radionuclide emissions from NRC
licensees under the CAA if EPA found,
by rule, after consultation with NRC,
that the regulatory program
implemented by NRC protects the
public health with an ample margin of
safety.

In July 1991, EPA, NRC, and the
affected Agreement States began
discussions concerning the dual
regulatory programs established under
UMTRCA and the CAA. In October
1991, those discussions resulted in a
Memorandum of Understanding (MOU)
between EPA, NRC, and the affected
Agreement States. The MOU outlines
the steps each party would take to both
eliminate regulatory redundancy and to
ensure uranium mill tailings piles are
closed as expeditiously as practicable.
(The MOU was published by EPA on
October 25, 1991 (56 FR 55434) as part
of a proposal to stay subpart T.) The
primary purpose of the MOU is to
ensure that the owners and operators of
all disposal sites that have ceased
operation and those owners and
operators of sites that will cease
operstion in the future effect
emplacement of a final earthen cover to
limit radon emissions to a flux of no
more than 20 pCi/m?s as expeditiously
as practicable considering technological
feasibility. The MOU presents a goal
that all current disposal sites be closed
and in compliance with the radon
emission standard by the end of 1997 or
within seven years of the date on which
existing operations cease and standby
sites enter disposal status. The
attachment to the MOU lists specific
target dates for completing emplacement
of final earthen covers to limit radon
emissions from non-operational tailings
impoundments. These target dates were
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based on consultations with the
licensed mill operators,

On December 31, 1991, the EPA
published three Federal Register
notices: a final rule 1o stay
effectiveness of 40 CFR part 61, subpart
T, as it applies to owners and operators
of uranium mill tailings disposal sites
licensed by the NRC or an Agreement
State (56 FR 67537); a proposed rule 1o
rescind 40 CFR part 61, subpart T, as It
applies to uranium mill tailings disposal
sites licensed by the NRC or an
Agreement State {56 FR 67561}, and an
advance notice of proposed rulemaking
to amend 40 CFR part 192, subpan D,
to require that site closure occur as
expeditiousty as practicable considering
technological feasibility and to add a
demonstration of compliance with the
design standard for redon releases (56
FR 675649). The stay of effectiveness of
subpart T is to rernain in effoct until
EPA takes final action to rescind subpart
T and amend 40 CFR pant 192, subpart

D, to ensure that the remaining rules are
s protective of the public with
an ample margin of safety as

implementation of subpart T, or until
June 30, 1994, Il EPA fails to compiete
these rulemakings by that date, the stoy
will expire and the requiremeats of
sll%o{m T will become effective

o stay of effectiveness of subpant T
was also challenped. Discussions
comtinued between EPA. the litigants,
and the NRC. In February 1993, final
agrasoment was reached 1o settle the
pouding bligation and the
administrative proceeding, avoid
potaatial future litigation, snd otherwise
agree 10 & conseusus approach 1o
regulation of icensed non-operational
uranivm mill tailings disposal sites.
EPA announoed the settlement
agreement in 8 notioe of April 1, 1993
(58 FR 17230). The NRC was not a
signatory to this agreement bul agroed ia
principle with the settlemen! agreement.
The settlement agreement further
defined steps lor implementing the
MOU. it called for the NRC 1o amend its
regulations iu appendix A of part 40 1o
be substantially consistent with a
specific regulatory appreach described
in the settlement agreement. It also
described actions 1o be taken by the
parties to the agreement which were
intended to implement the MOU and
eliminate further Jitigation with respect
to subpart T.

On ﬁm«e 8, 1993 (58 FR 32174), the
EPA proposed minor amendments to 40
CFR part 192, subpart D, to ensure
timely emplacement of the final redon
barrier and to require monitoring to
verify radon flux levels (a one-time
verification). In tha! notice, the EPA
stated its temtative conclusion that if

those amendments to 40 CFR 192,
subpart D, were properly i ted
by NRC aud the Agreement w
ensure specific, enforcesble dosure
schadules and radon leve! monitoring,
the NRC's regulatory program for nan-
operational uranium mill tailings piles
would pratect the public bealth with so
ample margio of safety. The EPA also
notad ils indent te publish & proposed
finding for public comment on wm
the NRC m protecis W 1
with an a‘;:x‘umn ds:ﬁ‘:;l bl o
taking final action on rescission of 40
CFR part 81, subpart T.

On Novewber 3, 1993 (58 FR 58657),
the NRC published a propesed revision
toa ix A of part 40 intended to
conform to EPA's proposed revisions 1o
40 CFR part 192, subpart D. On
November 15, 1993 (58 R 60340), the
EPA published a final effective rule
amending 40 CFR part 182, subpart D.
This final amendmeat to appendix A of
10 CFR part 40 must conlarm to 40 CFR
part 182, subpant D, as amended on
November 15, 1993. Changes in this
fina! rule that relate to changes made in
EPA's final rule are noted in the
detailed discussion

On February 7, 1994 (56 FK 5674, the
EPA published a supplemant (o its
proposed rescission of subpart T as it
applies to owners and operators of
uranium mill tailings disposa) sites
licensed by the NRC or an Agreement
State. That action was also taken in
accordance with the settlement
agreement. That notice did not present
& change from EPA's plans, strategies, or
findings as discuseed 1o the sctions
pertaining to the revision of 40 CFR part
192, subpart D. EPA fnvited comiments
on the proposed rescission of subpant T
and on its determinstion that the NRC
regulatory program protects public
health and salety with an ample margin.
It does not specifically address NRC
actions except that EPA has again stated
that this conforming rule is necessary Lo
suEpon the rescission of 40 CFR part 61,
subpart T.

EPA’s revision to 40 CFR part 192 is
not inteaded w change EPA's original
rationale or scheme set forth in its 1983
rule. The EPA rule “'seeks to clarify and
supplement that scheme in a manoer
that will better suppon its original
intent.” EPA’s final rule and this NRC
conforming rule require that when a
uranium mill becomes non-operational,
the final barrier to control radon will be
emplaced as expeditiously as
practicable considering technolagical
feasibility (includiog factors beyond the
control of the licensee). Setting interim
dates for achieving milestones towards
emplacement will support and better
assure this progress. Also, post-

emplacoment determination of redon
flux will serve as confirmation that the
desiga of the cover is working as
intended. EPA’s june 8, 1903 (58 FR
32174), notice of proposed i
and its November 15, 1063 (58 FR
60340). notice of final rulemaking
provide detaiked discussion of the
ralioaale for the action and the
legislative and regulaiory history
leading to its proposal.
Coordis.ation With Affected NRC
Agreement States

The aflected Agreemont States of
Cokwado, Texas, and Washinglow, as
well as the State of lllinois. were
Emvidad & draht of the pr rule

its promuigation. T Stales’

comments and the Commission's
responses were discussed in the notice
of rulemaking of November 3,
1993 (58 FR 58657 Copies of that
notice wers senl to the aflecied States.
One State submitted comments, which
are addressad below along with the
other comments received
Issue of Competibility With Agreement
States

The Corumissian has determined ihat
these changes are a Division 2 matter of
competibility. Under Division 2, States
mus! adop! the provisicns of an NRC
rule but can adopt more stringent
provisions. A State may not adop! less
stringent ones. This designation
(Division 2} is compatible with section
2740 of the Atowic Energy Act of 1954,
as amended (AEA).
Description of the Rule

Section B4a(2) of the AEA requires the
Commission to conform its regulations
governing uranium mill tailings to
applicable FPA requirements and
standards. Based on this requirement
and the plans and schedules related 1o
the rescission discussed in this
documeant, the NRC proposed to amend
appendix A of 10 CFR part 40 10
conform to EPA proposed amendments
to 40 CFR part 192, subpant D,
concerning non-operational, NRC or
Agreement State Lcensed mill tailings
sites. Criterion 6 of appendix A 10 part
40 requires that an earthen cover (or
approved alternative cover) be placed
over uranium mill tailings to control the
release of radon-222 at the end of
milling operations. This cover is to be
designed to provide reasonable
assurance that releases of radon wi'l not
exceed an aver: e of 20 pCi/w?s and
that the barrier wiil be effective in

controlling radon releases to this level

for 1,000 years, to the extent reasonably
achievable, and. in any case. for at least
200 years. The design lor satisfying the
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longevity requirement includes features
for erosion control such as the
placement of riprap over the earthen
cover itself. (Criterion 6 is also
applicable to thorium mill tailings.
These amendments to Criterion 6 apply
to uranium mill tailings only.)

This rule, both as proposed and as
now being adopted, amends Criterion 6,
adds a new Criterion 6A, and adds to
the definitions contained in the
Introduction to appendix A to part 40.

Paragraphs (1), (5), (6), and (7) of
revised Criterion 6 contain the
previously existing requirements of
Criterion 6, These provisions were not
the subject of or affected by this
rulemaking. These preexisting portions
of Criterion 6 appear in this notice only
for the purpose of numbering the
paragraphs for ease of reference to
specific requirements contained within
the criterion. However, minor
conforming revisions, as proposed, have
been made to paragraph (1) of Criterion
6 and its footnotes for clarity and
consistency with the new requirements.

This rule adds a requirement to
Criterion 6 for a one-time verification
that the barrier, as constructed, is
effective in controlling releases of radon
from uranium byproduct material to
levels no greater than 20 pCi/m?s when
averaged over the pile or impoundment,
This provision, which appears at
paragraph {2), also specifies EPA
method 115, as described in 40 CFR part
61, appendix B, as a standard for
adequate demonstration of compliance.
As is required by the recent
amendments to 40 CFR part 192,
subpart D, the licensee must use this
method or another approved by the NRC
as being at lvast as effective in
demonstrating the effectiveness of the
final redon barrier. A copy of 40 CFR
part 61, appendix B, has been made
available for inspection at the NRC
Public Document Room, 2120 L Street,
NW. (Lower Level), Washington, DC.

Because of practical reasons, the
verification of radon flux levels must
take place after emplacement of the final
radon barrier but before completion of
erosion protection features, In crder for
the results of the verification to remain
valid, erosion protection features must
be completed before significant
degradation of the earthen barrier

- soccurs. The NRC will consider this ina

final determination of compliance with
Criterion & The NRC could require,
among other things, repetition of pant or
all of the verification procedures on a
case-hy-case basis if significant delay
occurs before completion of erosion
protection features.

Paragraph (3) of revised Criterion 6
adds a requirement that, if the

reclamation plan calls for phased
emplacement of the final radon barrier,
the verification of radon flux be .
performed on each portion of the pile or
impoundment as the final radon barrier
is completed.

Paragraph (4) specifies the reporting
and recordkeeping to be made in
connection with this demonstration of
effectiveness of the final radon barrier.
A one-time report that details the
method of verification is to be made
within 90 days of compietion of the
final determination of radon flux levels.
Records will be required to be kept until
license termination documenting the
source of input parameters and the
results of all measurements on which
they are based, the calculations and/or
analytical methods used to derive
values for input parameters, and the
procedure used to determine
compliance. These reporting and
recordkeeping requirements are
comparable to the EPA requirements in
40 CFR part 61, subpart T.

The Commission notes that the proper
implementation of the design standard
of paragraph (1) of Criterion 6 is of
primary importance in the control of
radon releases. The addition of the
requirement for verification of radon
flux levels does not replace or detract
from the importance of the radon
attenuation tailings cover design
standard.

The new Criterion 6A addresses the
timeliness of achieving radon emission
control in the case of uranium mill
tailings. Criterion BA requires that the
emplacement of the earthen cover (or
approved alternative cover) be carried
out in accordance with a written,
Commission-approved, reclamation
plan that includes enforceable dates for
the completion of key reclamation
milestones. This plan will be
incorporated as a condition of the
individual license. This plan must
provide for the completion of tha final
radon barrier as expeditiously as
practicable considering technological
feasibility after the pile or
impoundment ceases operation. This
timeliness requirement has the same
goals for completing the final radon
barrier as were in the MOU discussed
above. In addition, erosion protection
features must also be completed in a
timely manner in accordance with the
Commission-approved reclamation
plan.

For the purposes of Criterion 6A,
definitions are being added to the
Introduction of appendix A to part 40
(in alphabetical order with the
preexisting definitions) for: as
expeditiously as practicable considering
technological feasibility, available

technology, factors beyond the control
of the licensee, final radon barrier,
milestone, operation, and reclamation
plan. These definitions are
substantively the same as contained in
the EPA’s recent amendment to 40 CFR
part 192, subpart D. However,
reclamation plan covers a broader range
of activities than required in EPA’'s
tailings closure plan (radon).
Reclamation of the tailings in
accordance with appendix A to part 40
includes activities also occurring after
the end of operation that are beyond
those involved in the control of radon
releases, such as groundwater
remediation. Thus, it is appropriate and
efficient for planning if these activities
are addressed in a single document.
(This rule would also allow the
reclamation plan to be incorporated into
the pre-existing closure plan, also
required by appendix A, which includes
other activities associated with
decommissioning of the mill.)

A definition of final radon barrier was
also included in the Commission's
proposed rule to facilitate the drafting of
clear regulatory text and to eliminate
any ambiguity with respect to
compliance with the 20 pCi/m?s “flux
standard” after completion of the final
earthen barrier and not as a result of any
temporary conditions or interim
measures. This definition excludes the
erosion protection features which were
not a subject of EPA’'s amendment to 40
CFR pait 192. The EPA’s proposed rule
had not provided a definition of this
term or comparable term. However, in
its final rule, the EPA added a definition
of the term permanent radon barrier,
also to reduce ambiguity. The EPA’s
definition is substantively the same as
the NRC definition of final radon
barrier. The EPA used the word
“permanent” in keeping with the
terminology of the settlement agreement
but defined “permanent radon barrier”
as “the final radon barrier constructed
to achieve compliance with, including
attainment of, the limit on releases of
radon-222 in §192.32(b)(1)(ii).” Both
definitions refer to comparable
standards requiring control of radon
releases to levels not exceeding 20 pCi/
m?s after closure. This final NKC rule
continues to use the word “final" as
proposed, because it is more
appropriate. The word “final”” more
accurately describes the last earthen
cover over the tailings pile without the
erosion protection features. The barrier
would not provide permanent
protection without the erosion

rotection features. Even after these
eatures are completed, the applicable
long-term design standard in paragraph

frha e s
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(1) of Criterion 6 is “effective for 1,000
vears, to the extent reasonably
achievable, and, in any case, for at least
200 years.” Although not intended by
EPA, the term “permanent” could be
interpreted to imply “forever "

Factors beyond the control of the
licensee are defined as factors
proximately causing delay in meeting
the schedule in the applicable
reclamation plan for the timely
emplac  ment of the final radon barrier
notwithstanding the good faith efforts of
the licensee to complete the barrier
Consistent with the final version of
EPA’s rule, the following description of
possible factors beyond the control of
the licensee has been added to the
definition in this final rule: these factors
may include, but are not limited to:

Physical conditions at the site;

Inclement weather or climatic
conditions;

An act of God;

An act of war;

A judicial or administrative order or
decision, or change to the statutory,
regulatory, or other legal requirements
applicable to the licensee's facility that
would preclude or delay the
performance of activities required for
compliance;

Labor disturbances;

Any modifications, cessation, or delay
ordered by State, Federal, or local
agencies;

Delays beyond the time reasonably
required in obtaining necessary
government permits, licenses,
approvals, or consent for activities
described in the reclamation plan
proposed by the licensee that result
from agency failure to take final action
after the licensee has made a good faith,
timely effort to submit legally sufficient
applications, responses to requests
(including relevant data requested by
the agencies), or other information,
including approval of the reclamation
plan; and

An act or omission of any third party
over whom the licensee has no control.

In the definition of available
techriology, the phrase “'and provided
there is reasonable progress toward
emplacement of a permanent radon
barrier” was not included in the
Commission’s proposed rule as it
seemed inappropriate within the
definition and the concept is
incorporated into the standard itself,
i.e., Criterion 6A. This phrase has been
included in the final definition with the
word “final” in place of “permanent” in
keeping with the terminology used in
this rule. A parenthetical with
illustrative examples of grossly
excessive costs has also goen added

consistent with EPA’s final
amendments

The definitions Yor as expeditiously as
practicable considering technelogical
feasibility and reclamation plon have
been specifically identified as applying
to only Criterion 6A to prevent any

otential misapplication. This has not
n done in lEe case of the other
definitions because either the terms are
not used elsewhere in appendix A or are
used consistently with the definitions
being added.

This rule goes beyond EPA’s rule by
requiring that the erosion protection
barriers (or other features for longevity)
be completed in a timely manner.
However, the rule does not require that
enforceable dates be established for
completion of erosion protection as a
condition of license. (The key
reclai..ation activities or “"milestones”
for which enforceable dates are to be
established are the same as in EPA's
rule.) The reason for this difference is so
that the NRC can assure that erosion
protection is completed before the
barrier could degrade significantly
while allowing more flexibility in this
regard than for the “key reclamation
milestones.”” Allowing significant
degradation of the cover before
completion of other aspects of the
design could violate the design basis.

As a result of the MOU, most affected
licensees (those facilities that were non-
operational at the time of the MOU)
have voluntarily submitted reclamation
plans which include proposed dates for
attainment of key reclamation
milestones. (Planning for reclamation
activities with Commission spproval
was required by previously existing
regulations.) The process of approving
those reclamation plans, at least those
portions dealing with control of radon
emissions, and Amendinf the licenses to
make the dates for completion of key
reclamation milestones a condition of
license is complete with the exception
of the Atias site in Moab, Utah.-(In this
case, license amendment has been
delayed pending resolution of issues
raised when the action was noticed in
the Federal Register.) These
impoundments are in the process of
being reclaimed with varying degrees of
completion. Other affected NRC
licensees include one whose
impoundment has ceased operation
since the MOU and who is in the
process of preparing a reclamation plan,
and four with operational
impoundments who will be affected at
the time the impoundments cease to be
operational.

The considerations made in these
recent licensing actions have been
consistent with those reflected in this

rule, i.e., paragraph (1) of Criterion 6A
has essentially been implemented prior
to promulgation as a result of the MOU
and the settlement agreement and in
anticipation of the amendments to 40
CFR pat 192 and this rulemaking. Thus,
the deadlines for completion of
milestones established in licenses will
not need to be reconsidered as a result
of this rule. Also, the actions taken since
the MOU in the case of the Atlas site in
Moab, Utah are consistent with this
rulemaking. The licensee has submitted
proposed revisions to its reclamation

lans. The licensee has also supplied

urther information and proposed
modifications to address concerns that
have been raised. Notices of proposed
amendments to the license to provide
for public participation have been
published. The most recent of these was
published on April 7, 1994 (58 FR
16665). Delays in the schedule for radon
barrier emplacement are as a result of
difficulties in resolving technical issues
related to the adequacy of plans for
erosion protection and groundwater
protection and the consideration of
alternatives under the National
Environmental Policy Act. Thus, delays
result from a combination of “the need
for consistency with mandatory
requirements of other regulatory
programs” and “factors beyond the
control of the licensee.”” This case is
primarily an example of factor number
(8) in the definition of factors beyond
the control of the licensee concerning
delays in obtaining necessary approvals.
The issues of concern in the approval of
this revised reclamation plan are yet to
be resolved and further delays are
possible. However, no new issues with
regard to the scheduling of final radon
barrier emplacement are added as a
result of this rule. The license
amendment process and the approval of
the reclamation plans will not be
adversely affected. The NRC staff is
continuing to provide timely attention
to the resolution of this case.

Peragraph (2) of Criterion 6A adds
specific criteria for certain
circumstances under which the NRC
may extend the time allowed for
completion of key milestones once
enforceable dates have been established.
An opportunity for public participation
will be provided in & decision to extend
the time allowed in these cases. The
Commission may approve an extension
of the schedule for meeting milestones
if it is demonstrated that radon
winissions do not exceed 20 pCi/m?s
averaged over the entire impoundment.
The ‘ntent of this provision is that, if the
radc - ~lease rates are as low as will be
required after closure, there is no need
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is a result of the unique treatment of
tailings under UMTRCA, which
provides for the ultimate custodial care
of tailings by the Federal government
rather than a return lo unrestricted use.
The timeliness statement in
§40.42(c)2)(iv) is interpreted as
applying to the decommissioning of the
mill not to reclamation of the tailings
The background materials submitted by
AMC have been reviewed to assure that
there are no gaps in the information
previously available to the Commission
in its deliberations
As a general response concerning the

use of the exact words of the settlement
agreement and the EPA regulations, the
Commission notes that it is required to
“conform™ to 40 CFR part 192 by
section B4a(2) of the AEA and has
agreed in {)rinmple to, but was not a
party to, the settlernent agreement. In
{:asl conforming changes, conformance

as not been viewed as requiring
identical wording and flexibility has
been used for clarity and to account for
different formats and contents of rules
Thus, the Commission is not bound to
the exact words in either case. Some
dilferences are necessary to avoid
ambiguity or confusion. For example,
with rega.d to this rulemaking, the
scope of both the settlemnent agreement
and the EPA amendments were limited
to the completion of the final radon
barrier and did not extend to the
longevity aspect of radon control nor to
other aspects of reclamation. The terms
“reclamation” and “closure” have a
broader meaning in appendix A than as
used in the settiement agreement or in
EPA’'s amendments to 40 CFR part 192.
It would not be practical to limit the use
of these terms for the purpose of these
specific amendments to appendix A.
There are other terms that must also be
used carefully because of their use in
NRC regulations or by the regulated
industry. Beyond what was considersd
necessary to avoid ambiguity and to
provide appropriate expansion beyond
the scope of EPA's amendments, the
Commission has attempted to be
consistent with the words of the
settlement agreement and 40 CFR part
192

Definitions

Comment. The four industry
commenters who suggested that changes
were needed all believed it was
important that the definitions of factors
bevand the control of the licensee and
available technology be completely
consistent with the settlement
agreement and the final amendments to
40 CFR part 192, subpant D, and
specificaliy, to include ali the
illustrative examples within the

definition, not just in the statement of
considerations. Some also suggested
that the words “complete the barrier” in
the definition of factors beyond the
control of the licensee be changed to
“achieve compliance.”” They were
concerned that the intent of the parties
to the settlement agreement would not
be carried out in the interpretation of
these terms in the future. Some
specifically noted the loss of personnel
familiar with the issues that will
accompany the close of the NRC
uranium recovery field office (URFO).
The EPA did not suggest that including
all of the illustrative text was necessary
for conformance but suggested it would
be best to include the phrase "provided
there is reasonable progress toward
emplacement of the final radon barrier”
{from 40 CFR 192.31(m)) in NRC's
definition of available technology. The
EPA also suggested adding “in
compliance with Criterion 6A-(1)" after
“complete the barrier” in the definition
of factors beyond the control of the
licensee for clarity and to assure proper
implementation of subpart D of 40 CFR
part 192,

Response. Explanations concerning
the Commission's intent regarding its
interpretation of its regulations that
appear in staternents of consideration
stand as a record of the Commission’s
intent. However, inclusion within the
regulatory text makes the illustrative
examples more readily available so that
questions of interpretation are less
likely to arise. Consistent with EPA’s
final amendments to 40 CFR part 192,
all of the illustrative examples have
been added in the final definitions. The
additional text suggested by EPA has
also been included in these definitions.

Comment. Most of the industry
commenters also wanted the definition
of milestone to be worded exactly as in
40 CFR part 192. The concern was
primarily that milestones not be
required to be established for actions
beyond meeting the radon *flux
standard.” Some of the commenters also
suggested that the use in the preamble
of varying modifiers, “key,” “interim,"
and “reclamation,” to “milestones" and
“milestone activities,” which are used
interchangeably, was confusing

Response. The definition of milestone
has not been changed because the
Commission believes it is less confusing
in that it is in better agreement with
normal usage. There is no substantive
difference in the standard as 8 result of
this difference and it gives the
Commission the flexibility to use the
term generically. The concerns
expressed are addressed alternatively
through minor revisions 1o the
definition of reclamation plan and

paragraph (2) of Criterion 6A to further
clarify that no deadlines are requied to
be established in the licenses beyond
completing the final radon barrier as a
result of this rulemaking and that any
other schedules established in a license
do not come under the specific
provisions of paragraph (2) of Criterion
BA. The term “milestone activities” has
been avoided in this final rule as it is
redundant given this definition. The
terms “key,"” “interim,” and
“reclamation” are used in accordance
with their dictionary definitions and
require no further definition. As is clear
from the definition of reclamation plan,
the term “‘reclamation” is not limited to
radon control measures.

No comments were received
concerning the definitions of: as
expeditiously as practicable considering
technological feasibility. final radon
barrier, and operation.

Criterion 6—Verification of Radon
Release Levels

Comment. Some commenters
suggested that paragraph (4) of Criterion
6 could be interpreted to require
submission of the results of radon
measurements after measurements are
made on a portion of an impoundment
in the case of phased emplacement of
the radon barrier. Two commenters
suggested that interim reports might be
required in a particular case subject to
the agreement of the licensee, but
objected to the possible interpretation
that separate reports be required
routinely on each portion. One
suggested that it should be clarified that
the testing need not be done on each
portion as the cover is completed

Response. Paragraph (3) specifically
requires testing to be done on each
portion of the impoundment as the
cover is completed in the case of phesed
emplacement. This was made a
requirement rather than simply being
allowed as in 40 CFR 192.32(b)(4)(ii)
because of the requirement in paragraph
(2) of this Criterion to conduct testing
and analysis prior to placement of
erosion protection features and the
importance of timeliness in completing
erosion protection features. There is,
however, no specific time limit
established in the regulation for these
measurements on the individual
portions of the impoundment.

Paragraph (4) requires submittal of a
report 90 days after completion of the
testing and ana'ysis. Because this
verification is of radon flux levels
averaged over the imroundmenl. it is
not complete until all testing and
analysis is complete for the whole
impoundment. Thus, only one repurt is
required. although further testing and
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analysis with associated reparting could
be required in a particular case if the
initial report is not acceptable. Minor
editorial changes have been made to
further clarify this point. Note, although
it is impractical to do so routinely,
riprap or other erosion protection
barriers can be disturbed in order to take
a radon emission measurement if
necessary.

Comment. One commenter suggested
that paragraph (2) of Criterion 6 should
contain details such as are contained in
40 CFR part 61 on the one-time
measurement which are intended to
assure that conditions under which the
flux is measured lead to a reasonable
average ux, It was suggested that this
would eliminate confusion with
footnote 2 that applies to the design
criterion. Related to this, some
commenters argued for deletion of part
of existing footnote 2 regarding everage
radon emissions being “over a period of
al least one year, but a period short
compared to 100 years.” These
commenters were concerned that lon
term monitoring could be implied. Also,
two commenters said the footnote was
contrary to the settlement agreement
and the EPA rule. One said specifically
that i was inconsistent with language of
40 CFR 192.12(b)(2).

Response. Footnote 2 applies only to
the design criterion. Although the new
hestin§ and analysis is intended to verify
the effectiveness of the radon barrier, it
does not need to take place over the
period of time specified in footnote 2.
However, it should be reasonably
mrrewmative of long-term radon
releases. The details concerning
conditions for flux measurements in 40
CFR part 61 are contained in the
description of Method 115 in appendix
B and address such matters as the
weather conditions at the time
measurements are performed. Method
115 is specifically identified in this
standard as acceptable and, if used, the
conditions embodied in the description
in appendix B of 40 CFR part 61 would
apply. Because Method 115 isalso a
standard for the adequacy of other
verification methods in Criterion 6,
alternative methods must be approved
by the Commission as being at least as
effective as Method 115, Similar
considerations to those embodied in
Method 115 concerning the
representiveness of the measurement
results of the long term radon releases
will be made in judging alternative
methods. Details of conditions for
measurement need not be specified in
this rule,

Modifying footnote 2 substantively, as
was suggested by the commenters,
would be outside the scope of this

rulemaking. Footnote 2 is consistent
with 40 CFR part 192, subpart D, which
contains the same footnote (in the
comparable design standard, 40 CFR
192.32(b)(1)(ii)). The footnote was not
intended to and does not require long-
term monitoring. The Comimission
agrees that long-term monitoring would
be contrary to the settlement agreement.

Comment. One commenter argued
that the existing requirement to reduce
gamma exposure to background levels
should be eliminated or applied only at
the site boundary. This commenter
stated that this requirement appears to
be # misinterpretation of the intent of 40
CFR part 192, subpart A. This
commenter also said that the radon
cover will attenuate gamma radiation to
near background levels in most cases;
and that in an unusual case, adding to
the cover to control gamma exposure
levels could be unnecessarily expensive,
as access is restricted. The commenter
believed that, as a minimum, the
Commission should specify a limit
based on acceptable risk to the
maximum-exposed individual that can
be supported by a cost-benefit analysis.

Response. The criterion on gamma
exposure levels is not based on 40 CFR
part 192 nor any other EPA regulation.
It has been in appendix A to part 40
since it was originally added to part 40
on October 3, 1980 (45 FR 65521). This
aspect of Criterion 6 is outside the scope
of this rulemaking. However, if the cost
of meeting any criterion in appendix A
is excessive in a speciiic case due to
unique conditions, the licensee may
request an alternative approach in
accordance with the Introduction to
appendix A.

Criterion 6A, Paragraph (1}
Requirement for Timeliness

Comment. Two commenters were
concerned that the parenthetical
“(including factors beyond the control
of the licensee)” was not included in the
standard following, “as expeditiously as
practicable considering technological
feasibility™ as in 40 CFR 192.32(a)(3)(1)
even though it is contained in the
definition of as expeditiously as
practicable considering technological
feasibility. They claimed that this could
lead to misinterpretation that the
standard deletes this essential concept,

Response. A parenthetical statement
noting that the term as expeditiously as
practicable considering technological
feasibility is spe(:iﬁcalfy defined in the

Introduction and includes ““factors
beyvond the control of the licensee’ has
heen added.

Comment. Some of the commenters
opposed the establishment of separate
milestone deadlines for dewatering and

recontouring, saying that the settlement
agreement and 40 CFR part 192 specify
onlf' three required milestones
including just one for interim
stabilization. Dewatering and
recontouring are part of interim
stabilization. These commenters said
that this was also inconsistent with the
practice with existing licenses. The EPA
noted that it agreed with NRC’s
statement in the preamble of its
proposed rule that the concept of
milestones could not be omitted.

Response. The final rule has been
changed to specifically require the
establishment of deadlines for only
three milestones: Wind blown tailings
retrieval and placement on the pile,
interim stabilization (including
dewatering or the removal of
freestanding liquids and recontouring),
and final radon barrier construction.
The Commission, however, retains the
suthority to require the establishment of
additional milestones determined to be
“key" to the completion of the final
radon barrier in an individual case (note
the words “"but not limited to” in the
definition of reclamation plan). This is
consistent with 40 CFR part 192,
subpart D, and with the settlement
agreement. The Commission has no
intent at this time to change the
milestones for which deadlines have
already been approved in individual
licensing actions.

Comment. The EPA noted that it
understands that emplacement of the
final radon barrier is a requisite
milestone but was concerned that it
could be interpreted otherwise, and
suggested clanfication. The EPA also
noted that it understands “deadlines” to
mean dates by which actions must be
completed and “established as a
condition of an individual license” to
mean incorporation of a condition into
a license by the Commission. However,
the EPA was concerned that paragraph
(1) of Criterign 6A may be ambiguous
and provided specific suggested edits.

Response. Paragraph (1) of Criterion
6A has been moditied slightly to
address EPA's concerns, aithough not
exactly as suggested. The Commission
believes it is clear that completion of the
final radon barrier is a requisite
milestone, that “deadlines” means dates
by which actions must be completed,
and that deadlines are to be established
on the basis that the barrier is to be
completed as expeditiously as
practicable considering technological
feasibility. The Commission also
believes that its regulations are less
subject to misinterpretation if there is
consistency of style and terminology.

Comment. Two commenters were
concerned about the NRC extending the




- R

Federal Register / Vol 59, No 104 / Wednesday, June 1, 1984 / Rules and Regulations 28227
— j -

e ———

scope of the timeliness requirement
from that of 40 CFR part 192, subpart D,
stating that the “as expeditiously as
racticable considering technological

easibility” requirement should not be
extended to erosion protection. They
contended that this is a term of ant
limited to radon emissions, that EPA
used this term to eliminate the cost-
balancing standards of the AEA from
radon centrol measures, and that
applving it to erosion protection would
constrain the use of AEA cost
considerations. They also noted that
NRC has adequate authority under other
aspects of its UMTRCA program to deal
with concern for degradation of the
barrier and stated that NRC should
handle this on & site-specific basis
through hicense amgndment

Response The final rule has been
modified so that the terminology "as
expeditiously as practicable considering
technological feasibility” is used only
for emplacement of the final radon
barrier. A general timeliness standard
for completing erosion protection
features is retained. Thus, it is clear that
the licensee must complete these
actions in a timely way and that the
NRC has the authority to take action if
necessary in this regard. However, the
restrictive cost considerations specified
for the completion of the final radon
barrier do not apply to decisions
concerning the timeliness of completion
of erosion protection features. Instead,
the more flexible, general cost
considerations of the AEA (Section
B4a(1}) apply

Comment. The same commenters
sought clarification of NRC's intent in
extending reclamation plans to cover
groundwater protection. They asked
whether the NRC could prevent
licensees from continuing surface
reclamation until groundwater issues
are resolved, stating that this was not
past practice. However, they also
wanted the Commission to confirm that
groundwater concerns could constitute
a legitimate cause for delay

Response It is important for all
aspects of reclamation to be addressed
in one plan so that potential interactions
of various activities can be accounted
for and that reclamation can be planned
for overall efficiency. Nonetheless, all
aspects of a reclamation plan would not
necessarily be approved at the same
time. Past licensing practice has not
necessarily required all details of
reclamation planning to be in one
document; however, approvals of
activities have included consideration
of impacts to other aspects of
reclamation. The NRC would not
necessarily prevent licensees from
continuing surface reclamation until

groundwater issues are resolved
However, the words “'the need for
consistency with mandatory
requirements of other regulatory
programs’ in the definition of “as
expeditiously as practicable considering
technological feasibility” make it clear
that groundwater concerns could
constitute a legitimate cause for delay
Whether or not a groundwater issue
would be considered a legitimate cause
for delay of radon control measures
under paragraph (1) of Criterion 6A
would depend on the nature of the
interaction of the various reclamation
activities in a particular case

Criterion 6A, Paragraph (2}—Special
Ciiteria for Approval of Delays

Comment. Two commenters stated
that paragraph (2) of Criterion 6A does
not fully implement the settlement
agreement. They stated that the
settlement agreement and 40 CFR
192.32(a)(3)(ii1) include delay of interim
milestones for reason of cost not just the
dates for completion of the final radon
barrier. These same commenters were
concerned that it was not clear from
paragraph (2) of Criterion 6A that
deadlines for milestones could also be
extended because of factors beyond the
control of the licensee and also
expressed strong agreement with the
statement that there is "'no need for
complex justifications for delaying
completion of reclamation” if the
licensee dermonstrates that the site
meets 20 pCi/m2s prior to final closure
These two commenters also stated that
the intent of the settlement agreement is
that interim milestones may be changed
without meeting 20 pCi/m?2s, if there is
ro delay in final closure date. On this
subject, the EPA specifically supported

aragraph (2) of Criterion 6A as drafted

he EPA also specifically confirmed our
interpretation of its amendments to 40
CFR part 192 in this regard and clarified
that there may be other instances under
which NRC may reconsider a date
established for completion of a
milestone. The EPA also stated in its
comments that the alternative
interpretation of its proposed
amendments suggested in the
Commission's preamble to its proposed
rule (that meeting the 20 pCi/m?s “flux
standard” might be required in all cases)
was incoerrect.

Response The Commission does not
apree that the words “or relevant
milestone” in section I11.2 j of the
settlement agreement and 40 CFR
192.32(a)(3)(11i) should be interpreted to
mean that these paragraphs address
delay of interim milestones for reason of
cost. Also. approvals of extensions of
interim milestones without meeting 20

pCi/m?s are not necessarily limited to
cases where there is no delay in final
closure date.

Paragraph (2) of Criierion 6A and 40
CFR 192.32(a)(3)(ii) and (iii) set forth
specific criteria for extensions of
deadlines under certain circumstances
These provisions do not cover all
circumstances under which extensions
may be approved. This interpretation
was confirmed by EPA in the preamble
of its final rule and in its comments
submitted on NRC's proposed rule. All
other approvals of extensions must be
made under paragraph (1) of Criterion
6A through applying all of the concepts
involved in the requirement for
completion of the final radon barrier “as
expeditiously as practicable considering
technological feasibility” {including
within its definition “factors beyond the
control of the licensee™). This was
stressed in EPA's final rule notice of
November 15, 1993, at 58 FR 60351. In
response to a commenter that noted that
NRC or an Agreement State may extend
the date for emplacement of the radon
barrier based on “factors beyond the
control of the licensee™ as that term is
implicit in the definition of "as
expeditiously as possible,” EPA stated
in part that “there is no bar to NRC or
an Agreement State reconsidering a
prior decision establishing a date for
emplacement of the radon barrier that
meets the standard of ‘as expeditiously
as possible.’ Such reconsideration
could, for example, be based on the
existence of factors beyond the control
of the licensee, or on a change in any
of the various factors that must be
considered in establishing a date that
meets the ‘as expeditiously as

racticable’ standard of § 162.32(a)(3)(i)

owever, EPA stresses that such a
change in circumstances would not
automatically lead to an extension. It
would be incumbent on NRC or an
Agreement State to evaluate all of the
factors relevant under § 192.32(a)(3)(i)
before it could change a previously
established milestone or date for the
emplacement of the final barrier, and
any new date would have to meet the
standard set out in §192.32(a)(3)(i) "
The comparable standard in this NRC
rule is set out in parsgraph (1) of
Criterion 6A.

Criterion 6A, Paragraph (3}—Continuing
Disposal During Closure

Comment. Some commenters noted

that Criterion 6A, paragraph 3, as

roposed, was inconsistent with the
inal EPA rule. Some also suggested that
it was inconsistent with the settlement
agreement. could lead 1o premature
closure, and would require radon
monitoring during closure. One
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commenter said that closure
activities” does not include the
after emplacement of the final radon
barrier according to the EPA rule and
the settlement agreement, and that the
intent should be that “‘once the final
radon barrier has been placed over the
impoundment, excluding the aree
receiving byproduct material, the
‘closure process’ ceases.” Two of the
commenters spocifically agreed with the
interpretation that “during closure
activities” could include the period
after emplacement of the final radon
barrier and wanted the NRC to confirm
this so that similar materials would still
be allowed at that time. These two
commenters did net want peragraph (3)
of Criterion 6A 1o require an
opportunity for public participation in
approving acceptance of byproduct
material “during closure.” The EPA
submitted suggested revisions to make
final paragraph (3) of Criterion 6A
consistent with the final amendments in
40 CFR 192.32(a)(3)(iv) and (v).
Response EPA, in its proposed
revision of 40 CFR part 192, subpart D,
combined the provisions of sections
111.2.c (i) and (ii) of the settlement
agreement in cne paragraph. ln so
doing, EPA, apparently inadvertently,
differed somewhat from the settlement
agreement but modified the final rule so
that it is now consistent with the
settlement agreement. The Commission
must conform appendix A to 40 CFR
part 192, as adopted, and has thus
revised its final rule accordingly. The
differences from the pro rule are
that (1) materials similar to.bx'?roducl
material will not be approved for
continued disposal efter tLe verification
of radon flux levels and {2) an
opportunity for public participation will
not specificall ge provided in the case
of continued disposal during closure
yrior to this point in time. Note,
fxowaver. opportunity for public
participation exists in any case under 10
CFR part 2, subpart L. The exact words
suggested in EPA’'s comments have not
been used but the revisions are
substantively the same. The reasons for
differing are the same as when the
proposed rule was drafted: (1) the term
“clesure” in appendix A has & broader
meaning than the scope of EPA's rulo,
and (2} the final radon barrier is not
sbsolutely complete while disposal is
continuing even though it may be
adequate to demonstrate that average
raden release levels meet the 20 pCi/mis
“flux standard.”

Miscellaneous comments

Comment. One State commenter
strongly recommended that NRC offer
guidance (not necessarily in the rule) on

peragraph (3) of Critarion 6A on what
materiais are appropriately similar. The
commenter suggestod specification of
limits to the range of variation of a
critical property or concentration or
activity.

Response. Guidance on
considerations for the approval of
disposal of non-11e(2) materials in
tailings impoundments was published
May 13, 1992 (57 FR 20525). This notice
also presented a staff analysis on which
the Tuidmco is based and requested
public comment to be considered in a
decision on whether the guidance
should be revised.

Comment Two commenters stated,
for the record, that they agreed with
NRC thast the implementation details of
EPA’s 40 CFR part 192, subpart D, are
a special case and go beyond “generally
applicable standards,” and that these
provisions should not set a precedent
with regard to what constitutes &
generally applicable standard. They
contended that certain aspects of
subpart D exceed EPA's statutory
authority.

Response. The Cornmission noted in
the preamble of the proposed rule that
the nature of the revisions to 40 CFR
part 192, subpart D, were influenced by
the settlement agreement, that the
seftlament agreement included
considerable detail concerning the
specifics of the regulations that were to
be developed, and that apparently as a
result of this, 40 CFR part 192, subpart
D, includes numerous details of
implementation. The Commission also
stated its view, which it still holds, that
the inclusion of these implementation
details is a special case because of the
settlement agreement and does not
establish any precedent with regard to
what constitutes a generally applicable
standard. With regard to the question of
the limits of EPA’s statutory authority,
any challenge to EPA’s authority to”
issue the November 15, 1993, final
amendments to 40 CFR part 102 is
outside the scope of this conforming
action.

Comment. The AMC stated that even
if the Commission makes this rule a
Division 2 matter of compatibility, AMC
will return to litigation if an Agreement
State adopts more stringent provisions.

Response. UMTRCA provides the
States an option for alternative, maore
stringent standards. The settlement
agreement cannot eliminate this option.
However, notice for comment and
approval by NRC is required and AMC
can raise appropriate issues ai that time
shou!d a State propose more stringent
standards. The Division 2 matter of
compatibility is maintained.

Comment The AMC contended that
some siatements in the preamble to the
pro rule were in error or in need
of clarification. Among these
contentions were that the summary of
bases for AMC's challenge to subpart T
implied that the h‘mitod?us
mentioned were all inclusive.

Response. The primary bases for the
various litigants' challenges were
mentioned in a brief historical summary
that was not presented as a complete
background. The EPA’s various notices
are referenced in the background section
of this notice for more details
concerning subpart T and the related
litigation.

omment. AMC also stated that NRC
had implied that EPA could not rescind
subpart T if the planped rulemakings
were not completed, arguing that EPA
has adequate bases to rescind absent
these rulemakings.

Response. NRC did not mean to imply
that EPA could not rescind subpart T
absent the planned rulemakings.
However, EPA had made statements that
it would not rescind subpant T unless
comparable provisions were added to 40
CFR part 192 and 10 CFR part 40,

Comment. The AMC also stated that
the timeliness of decommissioning rule
should not have been suggested as in
any way relevant and requested that
NRC note that Chairman Selin is on
record suggesting that a blanket
exemption of uranium recovery
facilities may make sense.

Response. Final action on the
proposed NRC rule to require timeliness
in decommissioning (January 13, 1993;
58 FR 4099) would be expected to
impact the timing of decommissioning
of the mill, not necessarily the timing of
the impoundment going from
operational status to closure. ("Closure”
in appendix A does include both
decommissioning of the mill and
reclamation of the tailings and/or waste
disposal areas.) If subpart T is
rescinded, there will be no regulatory
requirement for the tailings
impoundment to change from
operational to non-operational status
within any specified time after the mill
ceases operation. The definition of
“operational” in subpart T would have
restricted the continued use of the
impoundment for extended periods after
the associated mill was
decommissioned.

No comments were received on the
regulatory analysis or the environmental
assessment and finding of no significant
impact.

Conclusion

As indicated in the responses to the
comments, the Commission has decided
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10 mdep! vhe sude as with
wimor wrodifrost ons, whch comsist of
revisons to conform to the final

effective amendments 10 48 CFR part
192 and Aarifications.

Fmding of No Stgnificant
Environment#l hmpact: Avmibsbitnty
The Commission has determined
undes the Natsonal Esviranmenial
Policy Act of 1969, as emended . and the
Comimsson s segulations in subpart A
of 98 TFR pert 51, that this rule s mot
a major Federsl action sigorficantly
affecting the guality of the human
envirorment and therefore an
epvironmental impact stateanent is Bo!
ived This final rule requises that
ambarconble dates we estabbiahod far
cerlin imerim midesiones and
camplataon of the fingl radon barmier oo
nonoperateone mill tailiags piles
through en epproved reclamation plan
and that a determination of the radon
flux levels be made to verify compliance
with the existing design standard for the
final radon barrier. It is intended to
better assure that the fioal raden bannier
15 complesd 0 a tunely manner end is
adequatehy Cemsirmoted 10 conmp iy with
the applmable design standsrd Thus, @1
prowides an sddstional sssurance thet
public health and tre environrment are
adequately protected. Bevause the final
rute 1s not expected to change the basic
procedures or construction of the radon
bacrier, there sheuld be no adverse
envicaamental impacts. The
auvienmenta assossment and Godeng
of ne sigmificent impact on which this
deteromnanon w based are svailoble for
inspectsen ot the WNRC Pub i Docusmrent
Roem. 21201 Street NW. (Lower Level),
Washington, IDC. Single copies of the
environmental assessmeat and finding
of no significant impact are svailable
from Catherine R. Mattsen, U. S
Nuclear Regulstory Commission,
Washangton. DL 30556, #hane (301)
4156204

Paperwaork Reducton Act Statemeat

This 6inal cvde wmends mbormation
collwotyom requinements thm are subject
to the k Recuction Act of 1480
(93 V1.S.C 3501 et soq ). These
requirements were approved by the
Office of Management and Budget
apgmval Basnbier 31800020

ublic saporting burden for ths
collectron of indormatson is astunated so
average 156 houn per response,
includ g the time for seviewsng
instrections, g existing datn
sources, gstherng ard maimanmg the
data needed, snd completiag and
reviewing the collection of infarmation
Send comuments reganding 1his burden
Climoke or ey olher sspect of Miis

oslaction of efformetion indiuding
sugpestions for reducing this burden, to
the Information and Recards
Management Brauch (T-6 ¥13), U.S
Nuclear Regalatery Comnnssien,
Washingion, [3C 20585, and s the Dedk
Officer, Office of Infarmetyon amd
Regulatory Affairs, NEOB-3019 {3150~
0020), Office of Management and
Budget, Washington, 19C 20583

Regu lavory Ana |y

Tae Coxnm resion hins propared 2
regulatery malysis on thrs final
regutetion. The st ysis examines the
costs and benefits af the alternatives
censidernd by the Camuosissian. The
anslysis is 8y m lable $ar s pection
the NRC Putaic Doossent Room, 2130
L Street N9/ (Lower Level),
Washington, DC. Singte copies of the
analysis may be dghiained from
Catharime R Mattsen, U.S. Naclear
Regulatary Commission. Washmgton,
DC2B555, (301) 4156964

do accerdance with the Regulatary
Flexability Act of 1980, {5 U.8.C.
6054h)], the Gommission vertifies that
Shis rede witl not heve s significant
evonomit impart on a substaotial
number of smafl entities. There are only
19 NRC wranium mid! Licensess. Alsnest
all @f these miills are owmed by larpe
corporations. Although a few of the
milks me pantiy-owmed by vompanies
that might qustify as small businesses
under the Smal! Business
Administration size standards, the
Regulatory Flexibility At incorporates
the defiastion of small dusiness
presenttod in the Small Busimess Act
Unéer this definrtion, & small business
is one that 1s independently owned and
operated ayd is not dominant in its
field. Because these mills are not
indepandeatly owmed  they de et
qualify as simatl et aties
List of Subjects o 10 CFR pard 40

Criminal penalties, Cevernment
condracts, Hazardows sansemiols
transportation, Nuclear materials,
Reporung a1l secondoennény
requiremnents, Source materin|
Uranium.

For the reascns set out in the
preambie and under the smsthority of te
Atamic Enumgy Aot ef 1454, a5 sended,
the Emergy Soorgemiration Aot of 1974,
as amended; and 53 US.C 552 and 553;
e NRC s sdopung dhe folewany
omwendanents 10 10 CFR part a4

PART 80-—LICENSING OF SOURCE
WATERIAL

1. The authority citetien for pant 40
continues to read as follows:

Authooity: Sucs 62, 88 64 65 61, %1,
182,180, b66. 66 bent. 832 933 935 Batl,
953, 954, 955, as amended, secs. 11a(Z). 83
84 Pub L. 95-604, 82 Stat 3033. as
amended. 3039 sac. 234, 83 Stat. 444, as
amended (42 LL.S.C 2014ke)(2), 2002, 2043,
2094, 2065, 2111, 2113, 2114, 2201, 2232,
2233, 2236 228" ,. sec. 274, Pub. L 8B56-373.
74 Stat. 688 (42 LLS.C 2021 ); secs 201, as
amended. 202, 206, 68 Stal. 1242, as
amended. 1244, 1246 (€2 U.5.C 5841, 5842,
5B4b) sec 275, 62 Stat. 3021, as ameadsd by
Pub. L. 67-415, 96 Stal 2067 f4241.8.C
2022) g

Section 40.7 also issued wader Pub. L 95-
601, sec. 10, 92 Stat. 2951 (42 U.S.LC 5851
Section 40 31(g) also issued amder sec 122,
64 Stat. 999 (42 U.S.C 2152} Sectian 40 48
@lso issued under eac 184, 68 Stat 954, as
amended (&2 LLSC. 2234). Sechion 40.71 alen
issuod uader sec. 187, 68 Siat 8565 (42 U S.C
2237)

2 in eppendix A add the definitions
of as expedrtrousty as procticahle
considering technological feasibility,
avaiable technalagy, foctars bewand the
contral of the licesser, fanal redon
barnier, snabeshone, apenatbion, and
reclamot ion plas o the i myoghac on m
alphabetical order, veviee Triterion 6,
and wdd Crvenon BA to read as foflows:

Appendin A to Part 48— Triterin
Relating to the Operation of Uranium
Witis and the Disposition of Tallings or
Wastes Produced by e Extraction or
Concentration of Source Material From
Ores Processad Primarily tar Thew
Source Matena! OContent

Intraduction

- - - - .

As e, o prnct oahie conssdenng
technological feasibiety, ar the purposes of
Criterion 6A, means as quickly as possible
considenag dhe physicel charmoterestios of
the tasings and sbe sute: the hmits of
available technology. the weed far
consistency with mandatory requirements of
other regulmory programs; and Jactors
bevond the coutrel! of the hoersee The
phrase permits eonsideration of the cost of
compliance only to the extent specifically
provided for by use of theterm avniloble
technalogy

Availoble technolqggy means technelogies
and methods for cmﬁucmg @ final radon
barrier on uranium mill tailings piles or
impoundments. This term shall not be
construed 1 anclute sxtraonduiary mensores
Or tech megues Trat wowkd mmpose costs that
are prossl y owosssive o memsired by practice
wrthen She inBumry (o one that s Tonsomat) v
analegows), § swih e, by sy of Besiretion
only. unressceslse overtinw wafime or
Lrems prarkoteas, SO0 reIronts ek Osneder ng
normal pesctioe 3 the sndustry. Yaser fusion
of s0iks, ek { gomaded tiowe 3 ronsanalvis
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progress toward emplacement of the final
radon barrier. To determine grossly excessive
costs, the relevant baseline against which
cost shall be compared is the cost estimate
for tailings impoundment closure contained
in the licensee's approved reclamation plan,
but costs beyond these estimates shall not
automatically be considered grossly
excessive.

- . - - -

Factors beyond the control of the licensee
means factors proximately causing delay in
meeting the ugedule in the applicable
reclamation plan for the timely emplacement
of the final radon barrier notwithstanding the
good faith efforts of the licensee to complete
the barrier in compliance with paragraph (1)
of Criterion 6A. These factors may include,
but are not limited to—

(1) Physical conditions at the site;

{2) Inciement weather or climatic
conditions;

{3) An act of God;

(4) An act of war;

{5) A judicial or administrative order or
decision. or change to the statutory,
regulatory. or other legal requirements
applicable to the licensee's tacility that
would preclude or delay the performance of
activities required for compliance;

(6) Labor disturbances;

{7) Any modifications, cessation or delay
ordered by State, Federal, or local agencies:

(8) Delayvs beyond the time reasonably
required in obtaining necessary government
permits, licenses, approvals, or consent for
activities described in the reclamation plan
proposed by the licensee that result from
agency failure to take final action after the
licensee has made a good faith, timely effort
to submit legally sufficient applications.
responses to requests (including relevant data
rw?uesn-,d by the agencies), or other
information, including approval of the
reclamation plan; and

(9) An act or omission of any third party
over whom the licensee has no control.

Final radon barrier means the earthen
cover (or approved alternative cover) over
tailings or waste constructed to comply with
Criterion 6 of this appendix (excluding
erosion protection features).

- - - . -

Milestone means an action or event that is
required to occur by an enforceable date.

Operction medns that a uranium or
thorium mill tailings pile or impoundment is
being used for the continued placement of
byproduct material or is in standby status for
such placement. A pile or impoundment is
in operation from the day that byproduct
material is first placed in the pile or
impoundment until the day final closure
begins.

Reclamation plan, for the purposes of
Criterion 6A, means the plan detailing
activities to accomplish reclamation of the
tailings or waste disposal ares in accordance
with the technical criteria of this appendix.
The reclamation plan must include a
schedule for reclamation milestones that are
key to the completion of the final radon
barrier inciuding as appropriate, but not

limited to, wind blown tailings retrieval and
placement on the pile, interim stabilization
(including dewatering or the removal of
freestanding liquids and recontouring), and
final radon barrier construction,
(Reclamation of tailings must also be
addressed in the closure plan; the detailed
roclamation plan may be incorporated into
the closure plan.)

- - - L -

Criter'un 6 (1) In dionosing of waste
byproduct material, licensaes shall place an
sarthen cover (or approved alternative) over
tailings or wastes at the end of millin
operations and shall close the waste &sposal
area in accordance with a design ' which
provides reasonable assurance of control of
radiological hazards to (i) be effective for
1,000 vears, to the extent reascnabl
achievable, and, in any case, for at ﬁmst 200
vears, and (i) limit releases of radon- 222
from uranium byproduct materials, and
radon-220 from thorium byproduct materials,
to the atmosphere so as not to exceed an
average ! release rate of 20 picocuries per
square meter per second (pCi/m?s) 1o the
extent practicable throughout the effective
design life determined pursuant to (1){i) of
this Criterion. In computing required tailings
cover thicknesses, moisture in soile in excess
of amounts found normally in similar soils in
similar circyjmstances may not be considered.
Direct gamma exposure from the tailings or
wastes should be reduced to background
levels. The effects of any thin synthetic layer
may not be taken into account in determining
the calculated radon exhalation level. If non-
s0il materials are %;opond as cover
materials. it must be demonstrated that these
materials will not crack or degrade by
differential settiement, weathering, or other
mechanism, over long-term intervals.

(2) As soon as reasonably achievable after
emplacement of the final cover to limit
releases of radon-222 from uranium
byproduct material and prior to placement of
erosion protection barriers or other features
necessary for jong-term control of the
tailings, the licensee shall verify through
appropriate testing and analysis that the
design and construction of the final radon
barrer is effective in limiting releases of
radon-222 to a level not exceeding 20 pCi/

m *s averaged over the entire pile or
impoundment using the procedures
described in 40 CFR part 61, appendix B,
Method 115, or gncther method of
verification approved by the Commission as
being at least as effective in demonstrating
the effectiveness of the final radon barrier.

(3) When phased emplacement of the final
radon barrier is included in the applicable

'In the . se of thorium byproduct materials, the
standard applies only 10 design. Monitoring for
radon emissions from thorium byproduct materials
after installation of an appropriately designed cover
is not required. -

4 This average applies to the entire surface of each
disposal area over a period of & least one year, but
a period short compared to 100 vears. Radon will
come from both byproduct materials and from
covering materials. Radon emissions from covering
materials should be estimated as part of developing
a closure plan for each site. The standard. however,
applies only 1o amissions from byproduct materials
to the atmosphere

reclamation plan, the verification of radon-
222 reloase rates required in pa ph (2) of
this criterion must be conductom each
portion of the pile or impoundment as the
final radon barrier for that portion is
emplaced.

(4) Within ninety days of the completion
of all testing and analysis relevant to the
required verification in paragraphs (2) and (3)
of this criterion, the uranium mill licensee
shall report to the Commission the results
detailing the actions taken to verify that
levels of release of radon-222 do not exceed
20 pCi/m #s when averaged over the entire
pile or impoundment. The licensee shall
maintain records until termination of the
license documenting the source of input
parameters including the results of ail
measurements on which they are based. the
calculations and/or analytical methods used
to derive values for input parameters, and the
procedure used to determine compliance.
These records shall be kept in a form suitable
for transfer to the custodial agency at the
time of transfer of the site to DOE or a State
for long-term care if requested.

(5) Near surface cover materials {i e.,
within the top three meters) may not include
waste or rock that contains elevated levels of
radium: soils used for near surface cover
must be essentially the same, s far as
radioactivity is concerned, as that of
surrounding surface scils. This is to ensure
that surface radon exhalation is not
significantly above background because of
the cover material itself.

{6) The design requirements in this
criterion for longevity and control of radon
releases apply to any portion of a licensed
and/or disposal site unless such portion
contains a concentration of radium in land,
averaged over areas of 100 square meters,
which, as a result of byproduct material, does
not exceed the background level by more
than: (i) 5 picocuries per gram (pCi/g) of
radium-226, or, in the case of thorium
byproduct material, radium-228, averaged
over the first 15 centimeters (cm) below the
surface, and (ii) 15 pCi/g of radium-226, or,
in the case of thorium byproduct material,
radium-228, averaged over 15-cm thick layers
more than 15 cm below the surface.

(7) The licensee shall also address the
nonradiological hazards associated with the
wastes in planning and implementing
closure. The licensee shall ensure that
disposal areas are cicsed in a manner that
minimizes the need for further maintenance.
To the extent necessary to prevent threats to
human health and the environment, the
licensee shall control, minimize, or eliminate

-closure escape of nonradiological
azardous constituents, leachate,
contaminated rainwater, or waste
decomposition products to the ground or
surface waters or to the atmosphere.

Criterion BA (1) For impoundments
containing uranium byproduct materials, the
final radon barrier must be completed as
expeditiousiy as practicoble considering
technolagical feasibility after the pile or
impoundment ceases operation in
accordance with a written, Commission-
approved reclamation plan. (The term as
expeditiously as practicable considering
technological feasibility as specifically
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defined in fhe st roowotion of s "
indhudes decters bevoad the comrol of the
licousne | Degdtrmes for compbetn of the
fimal cacton bamior and. 1l apphicabie. (he
following Intewm mlestanes st be
estabidished as & candition af the individual
hicense: wimdblown taflings retrieval and
placement on the pile end imerim
statritizahon [inctuding dewatering or the
removal of reestandimg Lmurds and
reoontowtug] The plaooment of emmion
protection bt s o oS fes moes swcessury
for long term comtrol ef the tmbmgs et atso
be commuirtod 1o » ety manvenr w
accordaaoe wih @ writton, (ounrmeaan-
apgroved secuation plan

(2) The Commission may approve 8
hicensee’s peguest to extend ?{:c- tine for
performance of mitestones related 1o
emplacement of the fimal radon barrier if
afvor provedhng wn oppomanity for peblx
rum( ipation . ghe Comrmssion finds thet the

cammme hes ndeguaehy demonstrated o the

manner requred o parsgragh (2) of Urserion
6 that releases of ragan- 222 <o ool exosed we
average of 20 pla/ms U e delay is
approved oo the basts that the sden releasos
do not exceed 20 pCilm?s, 8 verificatian of
radon bevals, as required by paragraph (2)«f
Critgrion ®, must be made annually during
the period of delay. 1n addntion, once the
Commsion hes eetablivhed the dwme in the
reclamation phan for the milestone for
completion of the final radoo barnier, the
Commission roay extosd 1hat date based] un
cost if. adter providing sv opportaity for
paablic prrieci patian . the Comees on finds
that the hioeasoe is suaking good faish effarts
to emydace the Linal radon barrier, the delay
is consistent with the definition of ovaflatle
technolagy. and the radon relaases caused by
the delay will not result in a significant
increments! risk to the public heaith

(1) The Gesnmssion may s sthorire by
Leense smend ment. upen looaewe reguos! o
portion of the impoundment to sccept
uranium baprodect matecsd or sach
materals that are sumuber in physacal,
chemica!, wad radiotogical oharantan shics so
the uranium roadd sallings and assoc sted
wastes glready in the pule ar impaundment,
from other sources, during the closure
process. No such authorizetion will be made
if 1t results in # delay or impediment to
emplacement of the final radon barrier over
the remander of the imponmdment in w
maniver that will aclueve dovels of adon 222
reloases mol exveeding B0 pCi/m's sversged
over the entare impoundment. The
vendicataan ssquired ia paragraph (2) of
Criterion 6 may be cowmplated with & portien
of the impoundment being used for further
disposal if the Commission makes a final
finding that the impoundment will comtinue
to acheve o level of redom 222 relemses non
exowed ng B0 P mis aversged ower the
entme upoundosent. {e this case, aftar the
fna! radon bacoer 18 complete excep! for the
camtinuing dmposa) ares, (a) anly typroduct
materiel will be authorized for disposal. (b)
the disposal will be Jinuitnd 10 the sperified
existing disposal area, and k) this
authorization will oaly be made after
providing oppartunity far public
partictpation. Reclamation of the disposal
ares, as kpproprist . must be completed inw

timehy smome: @ feer O wpessl ope retions oneee
in accordasce with parageaph 117 of Crvenun
6. however Bhiese actmms are 00! Poguimed 10
be complete s gt of rometong sho deadh ne
o fneal radon bwroaer ComS T Wen

Dated ot Hackr e, Maryiond. the deh das
of day. ¥od

Far the D uctenr Rewn Gemtary Cossmmiss o1
John €. Hovie,
Actemg Secretory of the Comm issron
[FRDoc. 0513248 Fided $-31-94, % 95 arl
BILLING CODE 758001 -

SMALL BUSINESS ADMINISTRATION
13 CPR Pant 121

Swa¥ Business Bize Sranda rds Surety
Bond Gearamy Agsistanoe Program

AGENOY. Smell Business A de inestonti oa.
ACTION: Fmz| rute

S oy The buall Busisess

stratian (SBA) w ado Mg o6
fi. .« smze sandard for the Susety Bend
Guare sty Program of $5.0 sl kon in
average arnual mcepts for fiomns o tee
comst recteon and services andustnes.
This size slandard is baimg sdopted i
Order %0 4 ke 046 Dans deosl 0n e
effect of inflaron simce 18768 oa the
Cumrent size merdard and to expand
eligibility Yor SBA surety gusra tews 4o
firms @ the canstruction and servioes
industmes sbowe §3.5 niﬂiudi:‘im are
experencio dificuities in sineming
surely bomdug 10 the privete marked
DATES: Effoctime July 1. 1964

FOR FURTHER INFORMATION CONTACT:
Gary M. Jacksan, Directar, Size
Standards Stafl, Tel: [202) 205-6618.
SUPPLEMENTARY -/ DRMATION: The SBA
has administersd & program of contract
surety bond guatand ee aseistance for
small businesses siane 1971, The SRA
guaranies enables partaci patag surety
companies Lo fursh susety bouds on
bedialf of smell contrecters that would
be unabie t0 obtain bonding on
reasonable terms and conditions
without en SHA guarantee. The SHA
guarariees the surety vompany agaiist 2
percentage of dose it ey inowr seder an
eligible comractor's bond.

Thos final mide will increase the sweety
bond guarantee size standard to $5.0
million in average snnual seosipts from
$3.5 million for firms in the .
constraction and servioes mdustries
which apply for such gusrantess This
adopied sive standard 15 lower then the
86 milliom sive stendeard the SEA hed
proposed om Auvgust 27, 1993 {58 *R
45308) Asstated in the proposed rule,
the SBA believes the current 3 5
million size standard, established in

1978 (43 PR 216689, shouvidd e mereased
for three remsens: (1) to accom!t for the
effects of inflation since Y978 12) %0
brivrg {he snrety size standard «loser to
the size stamdards estabhished for other
program for the construction
industries (37 miliion for special trades
and 817 mitiron for genersl and heavy
corstruction), and [3) to extend
assistance 1o firms #hove $3.5 mitlion
who othermase coutd not ohtain surety
bonds on reasonatre terms and
conditions. Further comsideration of the
roposed size standard by the SBA in
of comments received to the
proposed size standard has led to the
conchusian #hat 8 size standard of $5
miltion is mubr;napproprime fo. purposes
of ée suretybond guarimty program.
The .%ﬁ"receimsu: total of thirty-
eight comments m response to e
August 27, 1983 proposed tule. The
comrrrents received show approximatety
hal in favor and half opposed tu the
proposed increase to $6.0 miltion
Twenty of the Brirtyeight comments
s\gpunad the proposed mate. The
affrming comments, fourteen from
surety companies and surety
associations and six from comractors
and comtractor associations, apreed thm
inflation over the 15 years has
reduced the svaitability of surety bonds
for srmefl contractors by not being
elgible for an SBA grarameed surety
bord due to their business size. These
oommenters agreed that the Surety Bond
Guaramy stze standard should be
revised 10 $6.0 mittion based on
inflation
The SBA received siphteen commems
opposing the sad increwse to $6.0
million @n anmual receipts. Al eightesn
comments were from surety compenies
and sarety associations {SBA ‘s partners
in the surety bonding process). These
comments disagreed with the need for
the propesed rule and expressed
concern sbowt fts impart on the Sursty
Guaranty Prog
All wighteen of the respondems
commenting negetively on the propased
Sarrety Bond Guaranty size stundard
dmagreed with the Agency position thm
58 miflron in revenues should define »
srafl busimess in the construction and
service industries, and contended that
tie sive standard shonld remain ot the
current level of $3.5 million. The
commenters argued that, based on
recent study by the National Association
of Surety Bond Producers, surety bonds
are readily svailabte for small firms with
less than $2.8 mitlion in revenues. The
commenters emphasized that if the
purpose of the SBA surety bond
program is o assist stuall busir sses in
obtaining homds, the rurremt market
availetnlity of surety bonds is such that



