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JOINT INTERVENORS' BRIEF IN
RESPONSE TO SEPTEMBER 2 ORDER

By order dated September 2, 1982, the Atomic Safety and
Licensing Appeal Board ("Appeal Board") requested all parties
to the Diablo Canyon Nuclear “ower Plant ("Diablo Canyon")
licensing proceeding to address the following question:
Whether the pending appeals from the July 17, 1981 Partial
initial Decision authorizing issuance of a low power operating
license at Diablo Canyon are moot in light of (1) the August
31, 1982 Initial Decision authorizing full power licensing of
the facility and (2) the November 19, 1981 suspension by the
Commission of the low power operating license. For the
reasons stated below, Joint Intervenors submit that the

pending low power appeals are not moot.
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In response to the Appeal Board's order, we have reviewed
the issues raised and extensively briefed in Joint
Intervenors' September 2, 1981 Brief in Support of Exceptions.
Those include:

(1) whether by its rejection of contentions the
Licensing Board improperly denied Joint Intervenors'
right to be heard under the Administrative Procedure Act,
the Atomic Energy Act, and the Commission's December 18,
1980 Revised Statement of Policy and April 1, 1981 Order;

(2) whether the Licensing Board erred in failing to
require compliance with the Natural Environmental Policy
Act prior to authorizing low power operations;

(3) whether the Licensing Board's summary
disposition of Joint Intervenors' contention thirteen
regarding reactor vessel level indication was arbitrary
and capricious;

(4) whether the Licensing Board's conclusion
regarding relief and safety valve testing was clearly
errcneous; and

(5) whether the Licensing Board erred in ruling that
the state of emergency preparedness at Diablo Canyon
complies with the Commission's revised emergency planning

regulations.

In its August 31, 1982 Initial Decision regarding full

power licensing, the Licensing Board considered contentions



regarding (1) emergency preparedness and (2) the

classification of certain reactor coolant system valves and
pressurizer heaters., The issues considered related only to
full power licensing; thus, their resolution by the Boaird did
not by its terms dispose of pending low power issues. The
guestion posed by the Appeal Board is, in essence, whether the
Licensing Board's findings regarding full power licensing may
have some bearing on aspects of the low nower proceeding
appeal.

The first three low power appeal issues listed above are
obviously unaffected by the Licensing Board's recent full
power findings because they relate to matters outside the
scope of the Initial Decision. 1Indeed, the Appeal Board, in
footnote 2 of "its September 2 order, explicitly recognized
that the ques-:iorn of a denial of contentivins is a separable
issue and will be dealt with accordingly. Similarly, the low
power appeal iscues relating to the failure to require
compliance with the National Environmental Policy Act were not
addressed by the Licensing Board in its recent decision on
full power licensing and hence have not been mooted. Finally,

Joint Intervenors' claim on appeal that the Licensing Board

improperly granted summary d ¢ yysition of low power contention
13 is a question relatine t> the low power proceeding.
The Licensing Board's e 't decision is, therefore,

irrelevant to that issue.






matter until such verification has been completed. Hence,
Joint Intervenonrs' contention on appeal regarding valve
testing and qualification is not moot.

Emergency preparedness at Diablo Canyon is a primary
focus both of Joint Intervenors' low power appeal and of the
Licensing Board's full power licensing Initial Decision.
However, in some respects -- for example, the failure of the
various emergency plans to address the complications of an
earthquake on emergency response -- the Initial Decision is
clearly irrelevant to the low power appeal because that issue
was not addressed. 1Indeed, the Licensing Board refused even
to allow testimony on the issue in the full power proceeding.
Its failure, therefore, to require thac the various Diablo
Canyon emergency plans consider the effects of earthquakes
must be reviewed by the Appeal 3oard as part of the low powes
licensing appeal.

More broadly, Joint Intervenors' challenge to the
adequacy of emergency preparedness at Diablo Canyon remains
unchanged. The .Jactual findings upon which the Licensing
Board relied in authorizing low power licensing remain the
"law of the case"; the Commission's decision to issue the low
power license in September 1981 was predicated on those same
findings. Because they constitute the sole basis for the
agency's final action, Joint Intervenors' challenge to those
findings on appeal remains a live controversy which has not

been mooted by the Licensing Board's full power decision.



Moreover, 10 C.F.R. § 2.764 establishes that an Initial
Decision becomes effective only once the Commission has
reviewed it and determined that it should become effective
immediately. The Commission cconducted such a review in the
low power proceeding and based its decision to issue a license
on that review., No similar review of the Licensing Board's
August 31 Initial Decision on full power licensing has been
conducted. Thus, the decision is not yet effective and cannot
provide the basis for licensing at either low or full power.
The critical findings for purposes of the low power apreal
continue to be those contained in the July 17, 1981 Partial
Initial Decision, which was reviewed by the Commission prior
to issuance of the now-suspended license,

Nor do the more recent factual findings of the Board
regarding emergency prepat.dness, set forth in the August 31
Initial Decision, supply a basis sufficient to justify
licensing even for low pover operation., At both the low and
full power hearings, numerous deficiencies in compliance with
the Commission's regulations were established, deficiencies so
significant that denial of either of PGandE's license
applications is warranted as a matter of law. While the
development of emergency plans ic now progressing, they are
far from complete, particularly with respect to critical
standard operating procedures, letters of agreement, public
education programs, and the installation and/or repair of

essential communications equipment. See Joint Intervenors'



Proposed Findings of Fact and Conclusions of Law (March 19,
1982); Joint Intervenors' Exceptions to the Licensing Board's
Augur* 31, 1982 Initial Decision (September 16, 1982). PGandE
has failed to demonstrate a level of preparedness for
licensing at any level of power. Thus, even considering the
most recent findings of the Licensing Board regarding PGandE's
full power licensing application, Joint Intervenors' appeal of
the Licensing Board's authorization of a low power license is
not moot.
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Accordingly, for all of the reasons stated, Joint

Intervenors submit that the August 31, 1982 Initial Decision

of the Licensing Board does not render moot their pending

appeal of the Commission's authorization of licensing for low

power operation,

DATED: September 23, 1982
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