UNITED i TES OF eMERICS
NUCLEAR REBULATORY COMMISSION
In ¢the Matter of ‘ Co - ity £
) Docket hNgs. T0-433 0L
SHOUSTON LIGHTING 4ND POWER { S0-4599 OL
COMPANY. ET AL. '
iUmits 1 ang 2) {
CITIZENS CONCERNED ABOUT NUCLEARR FPIWER (CTANS)
______ ————OTION FOR NEW CONTE EIl‘:’L'__---__--
I. INTRODUCTION
Two recent events raise new gussticnse regarding the

application of Houston Lighting and FPower Companv, et gl for =

license to operate the Scuth Texas Nuclear Froject (ETNP) .,

In December {982, the Fublic Utility Commission of Texas
(FUC) i1ssued its Final Order on HLYF’'s rate increase recuest. See
Exhibit 1 attached hereto. This Order concludec that HLY¥ had
miemanaged the South Texas Nuclear Froject. Bassd on this
cocnclusicn, the PUC indicated that HL%F mav not be allowsgc to
racover all of its investment in SThN®, Ig. at 3.

In January 1987, the City of Austin, a partner in E7TNF,
filed =suit against HLYF sesking a refuna cf all 1nvestment Dv
Avetin to date and assumption bv HL&P of fustin’e cbligations for
future pavyments (148% cof the totai! te =
attzched hereto.

Thecse develoomente rzise an issue wnich The Atomic Safety
=2rnc Licsnsing Board should conmsider in 2n expedited phase of the

operating license hearings. The iszsu2 iz wneother HLLF hze tThe
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i light' Df b current sconomiz climate +for nuclear
1vestment generally., 4<he curr2nt finencial con
LR, the racent acticrne of the Public Utility Lo
Teras 1n responte to HLYWW s 1932 rate increass reqgu
~he potential econeomic conseguences to HLAF result
the lawsuit filed by the City of Auetin., dces HLYF lack tne
+inancial cualifications to successfuliv complete and cpsrate
the South Texas Nuclear FProject in a mamner consistent with
crotection of the public health and safety”?

il. DISCUSSION
The Nuclear FRegulatory Commissicon (NRC exempted
elsctric utilities from financial gualifications review in order
+to recduce the ef+fort and expense of the licensing procesess. It dig
rot  cuestion the fact that "matters important to sa<etv mav be
affected by Ffinancial oqualificatione," 47 Fed., Resg. 13:; 750

11982, and, as a result, still reguires finasncial oualifications

-

review for non-utility applicants. See Ig. at 1I7,737.

Irn reaching thneir decision to exempt electric utilities from
financial inguiry, the NRC found thet such util:itiss are

financially stable, regulated monopclies: have a strong sel+
intsrest in safety! anc do not respono To f1lnancisl pressures ov
corner-cutting on safety. Id, at 13,731.

Furtner. the Commission found that the NRT inspsction

orocess would detect any such cornmer-cutting wnicn might take

2 Commission concludegd that <+inancial guslificaticons
review did not contribute toc the zafety of utilitv ocerated

nuclear cower plante anc. theresore., adoptad the exempiicn ruls,

Tse Commissiorn, in its ccmments on the rule, however., noIi=ag
that special cirzumstances might arise in 1ncivigcual icernsing
resrings which would werrant waiver cf the s«gspticn Lmger 3

)
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rgy #ct %o require additicnal infogrmation in inSividual cases

2 may be necessary for the Commissicon teo determine wihether an

o
i

cslication should be granted or denied ...." Id.

e

10 C.F.R. Section 2.7S8 permiis & lice2nsing Soard TO walve
&nv ruls whnen tha application of the ruls weouls not serve the
nurpocee for «which the rule was adopted. 1¢ C.F.k. Section 2.706
{1982). In this proceecing. the pcor economic outlook for thsa
nuclsar industrv generally, the financial condition of HL¥F., the
recent hostile regulatory actions towards HLY%F by the Fublic
Utilitv Commission of Texas., and the guesticns raised by the City
€ lawsuit against HLLF cast substantial doubt upen
HL¥P s financial ability to safety complete and opsirate STNF.
Acditionally. the poor safety record +to date at ETHF
indicstess that +the incentives and controls whicn the NRC  fzels
=2 Harmally sufficient to ersures safetv 1n the abssnce of

~imarmcial ocressursse are not sufficisnt Zo do so hesres, The recorgdg

iz processding demonstratss widespread failures by BLLF to

-
"
ot
|
"

. irolesment 1te cuality assurance procgram 1n

(3]

ompliance with NRC

rEguUl aticns. These vieclaticons took place 1in t-= absence of 4hs

Thersfore, +th2 presumpiion thst ut:lities ars gensrsllv
firancially qusiifisd to safelyv construct and coperate nuclear
auwdr sSlarts ie not warranted in HLLFTe cssé.

Since 1972, when the_::mm=ssi:r initiatsd the “insrcisal
qualifications reviaw rulsmaking. the climate in which ruclear

Tilitiss must raise funds has worssned subsiantiallv, Lowersao



rg ratings for utilities 1nvesting neavily in nucisar plants,
~ichner interasst rates. declining i1nvestnr con+idence, &na othsr
oostaclies te raising capital for nuclear plante are now
wicespreac 1n the investment community.

iL%P has just taken a maior loss on a cancellef nuclear
nroject, had its bond rating lowered twice 1n recent years., and
izces future financial reverses based on actions of the PLLC of
Teras and of the City of Sustin,

The PUC of Texas has found tret HL&P nas mismanagec STNF and
has warned HL% that it will not let ratepayers be cnargsd for

costs which are attribdutable to mismanagement. Exnibit 1 at Z.

Exhibit 3 at 91.

The City oF Gustin has filed suit against HLE® alieging
misrepresentation and mismanagement substantial enougn to
constitute a material failure of considersation to the

-
narticipation agreement. Exnhibit 4 at 6.

It is likelv that, as the extent of HL¥F’s mismanagement
recomes clear in the record of this proceeding. i1n the litigation
bv the partners against Brown and Root., and 1in  the Austin

lawsuit, the PULC will take steps to e:xclude substantial amounts

of the cpst of STNP from HL%F’e rate base, penalizing itis
stockholders and putting extreme Financial orassure on

management, Such a penalty was exacted <or mismansgement in  the

ne Creek nuclear proiesct with the

canceliation of HLXP"s All

0

stockholders taking a 8184 millien lcss. Exhibit 2 at Z2.

forcing & vect2 at ths
¢ shut down STNFP +cr-
aporoval of the PUL.
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rce the earlv sgventies. constRuUCTIcN COstTs +0F nus
rower plarte have risen substantialliv, someiimes cramsztizcally. &s
2 result orders have stopped: no new orders nasve bDeesen placac
zirce 1978, the vyear of the NRC decision which lad to the
adontion of the financial qualifications exsmption. FPubli

Service Coopany gof New Hampshire. 7 NRC ! (i1573). Cf¢ the 15
orgers placed between 1974 and 1978, 13 have been cancalled, More

than 70Q orders placed crior toc 1974 have also bsen cencelled.

"R2d Ink Stains Atomic Age,” Dollars ang Sense. January (987 at

One of the reasons for these cancellations has been the
increasing difficulties experienced by utilities in raising the
massive amounts of capital necessary to build a nuclear plant.
The credit rating companiess have bheen lowering the ratings of
utilities 1nvolved in nuclear project investment. Id. at 13,
élmost one third of Merrill Lynch % Co.’s clients purposely avoid
investing 1n anything connected with nuclear power. Id.

a8 a result of these conditions in the financial
marketplace., utilities have become increasinglv censndsnt uwpon
ratepaver supplied capital. Companzes‘ in Fennevivania.
Mississiopi, #Arizona, Michigan, and ¥Kansas are counting on
raieing their rates between 20% and 60U, 14 Their new nruciear
nlants come on line. Id.

The cos

rr

0+ STNF was originally sstimst=gc 21 betwsen S713

millinn ard €990 millien. The moet recent Bechtsl estimate s

8$5.495% bHilliion. Unit 1 is now =1t and one nsl-~+ r=ars Deming
schedule: dnit Z 18 se2ven years behino schecule, “LLF tesztisieq
&t 1%ts :atest rate hearing that, as s ressult of <he 1ncraassc

)



costs ang  gelavs, invastors oercsive HLLS 23 relativelvy mors
risky tha tc estsn.i1en =

n tha zample of stable industrises ussa
proper rate of return. Exnibit 2 at 17,

HL%FP testified in the same hearing that its markst-to-pook
ratio has declined to an averzage of 80% in the last two vears.
indicating that the company’s financial integrity has pecome
increasingly impaired. Id.

This impairment means that HLYF must pav 1nvestors higher
returns and rely on PUC approved rate increases to mest its
increased cbligations.

However, the latest PUC acticns indicate thast the rnecsssary
rate increases may not be forthcoming. The FUC found that a
164.35% return on eguity would b2 adequste toc maintszin HLLF s
$1nancial integrity under efficient management conditions. The
FLIC also found that HLYP had mismanaged its operations snd
recuced H_4F’s return to 146.38% as a penalty for this
mismsnagement, Exhibit 1 at 2.

The Commission cited as ar example of HLLF's miemanagement
tva handling of STNFP, including the unreasonably cptimistic
~srmetruction echedule, the absence of prior rnuclesr projact
syperience, and the "iack ocf project contral svetems
soohisticatsg enough to monitor progress  and succasstully

anticinats current and future problems on a project of such size

and complesrity." Exhikit 2 at 31. ;

In addition, %the Commission cited HLWP e $éailure To t=st
surm cozl before purchasing it a2nd the urususl nandiing oF the
~llens Cresi Nuclear Project, includinmg the use of an S0%

3



=6% factor woulsZ be prudent. Exhidit ! at <.
.
4 & further example of mismanagement, the Commission Ccited
=LLF's urreasonacle delay irn cancelling the &llans Crsek roroject

s<ter .+ bhecame apparent the project was not feasible. Exhibit 2

In addition to recducing HL%P's return on equity. the FUC
reqguirad HL®P to write off %166 miliion of the cost of the
Allsne Creek Nuclear Froject becauses the Commission found theat
tris amount had been spent imprudentliv. 1d,.

Furthermore, the Commission rejected the hezsring examiner’s
fincding that a $1.7 billion ceiling should be s=2t on HL®F's share
of STNFP: the Commissicnere wanted to make it clear that HLAF
woLld have to prove that any amount spent on STNF was resasonably

spent before such amount would be included in the rate bass.

i

xhibit 1 at 3.
The Commission also required HLYF %o writes off =ny amount it
might be compelled to pay PBrown and Root as a result of

litigation between the parinership and Ercwn and Root.. Exdibit 2

- |

at Ti. This ruling will become significant precadent as the CTity
=f Austin lawsuit moves toward jucdament.

The Commission did not limit itsel$ to financial senctions
agaire: HLWP. The Commission found that HLYF's total svstem

reEzeryEs, including purchased power, will fall celow the minimum

a-=eptable lavel in 1988. unless =211 of HLYP’s current proiscis
zre rcomolsted on time. ig; at ZB. Noting tihat HL&F had DbDeen
cverly sptimistic in  pravious clanning pradicnions, tne

commiesion put HLYP orm notice Thst more thasn norma
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Such & sarvice area reduction weulg force HLAF Lo go back %o

"t

=g PiUC for higher rates from their smaller service area or

cancel generatcrs now under construction, like STNF. To avoic

t~a2se conseguences. HLYF will be pressurec te rush 3ITN® 1o
compietion by taking unacceptable risks.
Finally, the Commission Chairman Rollins criticized ths

current directicrn of HL%F's management. He pointsc gut that the
Board of Directors is clearly dominst=2c by inside direciors,
Exnibit T at 92. He criticized tne company for including
ranrecpntatives of its nutside ccunsel a2nd principsl psnk on  the
Board. He guesticned the compstence of the Epard. noting that
nore of its outside directors are qQqualified to make substiantial
sontributions to multi-billion dollar decisions. igd. at 57.
Finallv., the Chairman of the FUC, stated that. at a time when the
company’s principal problem is raising funds in the <financial
markets, none o0f its cutside directors has any crsdibility on
wall Street. Id.s

as result cf these FUC actions, HLH&F i3 in & dirficul=z

I
"

pecsition. The reguired write-c$+ of sSlae millicon imprudently
spent on Allens Creek will prevent HLX® +from satisfyving 1ts
canital needs in the financial markets this vear, sst=ing back
its construction program significantliv. Exhibit 2 at &0,

The reduction in <the return on =scultv, wrmilie nect an

immed: ate problsm becausa it iz onlv 0,.5%, ig & warmning to H_LP
tmat the Commiscion is not satissieg with =LiP's manasgement IC
~at2 and that i1nvestors, nCct ratecsvers, wilil bear tTne ~osts ot
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compiets its construction projezts. inciuding STHiF, on tims, duts
.
zdcitional presssure on management.
The recent suit by the City of Austin mav compouna HiWF's
pressurss in three ways. First, if Austin wins. HL%F will be
vsced with a judgment of at leesst $437 miilion dollars, plus

whatever sums are expended by the Citv of Austin Detween now and

ustin,

T

$§inal judgment, plus damages fcr loss of uss of STNF o
ard tha higher costs of covering Austin’s power needs. Exhibit 4
&t 7.
Second, HL¥F's obligationes with respect toc STHNF pavments
will be increased by Austin’s 14% share. Id.

Third, successful 1litigation by Austin might well lezc the
cther two partners, who are in almost exactly the sams legal
relationship *to HL¥P, to file similar suits. HL¥F's potential
liabilityv from the three suits could easily surnass $1.3 bSilliconm
and m?ke HL%F completely responsiblz for raising the monsv ns20ec
to finish STNP.

In light of the FUC s order concerning losses to Browr  anc

. Root in the partner’'s lawsuit, it is doubtful that HLFP would be

allowed to pass on litigation lossees to ratepavers.
The +indings of the courts in both the Brown and Roct  anc

iawsnits as to the extent of HL&P s mismanagement willi no
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coubt influence the PUC in ite decisiorn on whether or not o

inciude the costs of STNF in =HL&P’s rate base., Should the ccocurts
Simd *mat Brown 2and Root's countersuit zllegations o+ Jross
rremzetence and mismanagement by HLEP or Austian’s allegaticre of
m1srerresentation and mismanagement by =LLF are true., cor ever
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erse impact on HLYF's Financis

\vation of a deteriarsting “finEncis.

a financially weakened HLLF,
Q liti;etﬁgn against HLYP,
course, speculative. But lizsnsir-z
ictive in nature,

s of the sinancial gualificaticnss
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 management either diractlv. as=
fisions on plant construction., or-

juate the risks pf purcrasing HLLF
:




‘mcressec finmancial orsssures will rein
e +financial pressures that HLL® f3cese ars Csoonc ths
“ormal Dressures encountered by tne averags utilitv., Trev are
@ “reme pressures, the result of Ilong-standing oatterns of
niemanagenent. As such., they weigh heavilvy in all imporzTant
minagemsnt decislons.

GCenerally, the primary danger of such pressure is nNOT that =
+irm will reduce costs by purposefully cutting corners on ssfetv.
but ra=ner that in its zesal to retirn to efficisnt mnanagement, &

company will discount safety considerations i1n .the aecision

T

making orocess. Such discounting may take a <ocrm no sss1lv
getectable., such as picking the low bid of 2 marginzlly competent
subcontractor, purchasing marginalily acequate matsrisls, acing

isse tssting, and reducing commitment tc vigorous oqualitv

Iin HL4F’s czse, this danger is particularly acute since RULP

has a.resdv established a pattern of oCiscountin safsty

n

conmsideraticns in less exigent cirzumstsnces, Aoparentlive HLEF
soes not tzke its self interest 1n safstv as sericuslvy as the NRC
e pected ap electric utility would. 47 Fed. Reg. 13.750-1 (1982),
Biven HL¥F'e record to date. HL%F must conssrvatively be
predicted to be more likelv to commit sa¢=2tv visglat:iore as &
wlt o+ financial pressure and more prong to susth viclations

tham anotner €irm in a similar financ:ial sisustion,

.

Irn the comment sccompanving the ~ule change, tThe Commigsicon
gxid =hat 2xisting NEC inspecticn procedures Ccriviges sursizisnt



g-snsarce nEt resaciliv detectasple by the sscradic NRT imszection
Crocess.,

is addition. the histery of thnis plamt indicatss & lack of
‘igorcus inspectien by Fegion IV of the NRC. Manv safety

violatiors went uncetected by the regicne. 2f-ice for vsars, Ths
allsgaetione ©pf inspector intimidation amd shoddv constructicn

were brought %o the regional of<ice in 1878, That of+
2

e

& fai.ag

mn

4z contirm those allegatiions. Subssguentlv, & t=am primarilv from
outside <4+he ragion did confirm the allegations leading to the
Jrder to Show Cause in April 15380,

& second major failure by Region IV emsrgen when tTne fuadrev

Fepcrt ravealed & chactic desigr and engineering process at 3THNF

LG

st Regicn IV apparently knew nothing about.

ALl
o
s |

nally, there 1s the performance of this regigna. office in
raspect *o +“he Comanche Peak nuclesr- project. & performance that
appears so flawed that the ASLE in the Comanche Feak liczensing
arecesding intends to inguire into the nature, scons. and
comoetenc?2 or NRD investigations.

The NRC inspection process, at lesast inm the case of STNF, 18

1
0
it
D
n
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1
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n

ensation for possible safety violatiocns resultin

Wl

Trom
.ncreased financial pressurs,

he Commission also said thsat the historical rasnonEs Yo

"

inanciail nroblems hae been postponement or cCcancellaticon oOF

construction plans, l1d. However, ~_4P 4zzess sdverss =)L action,
is 1* gelave =STNF, BHLAF consicere rmancelilation a ‘sumb ides"” even

ir the +ace of multipgle adverse CCNO1TionNE, any one o+ whnioh
~ouls B iminate STNF as a vistle investment, Sse Exhibki® &



‘=@ iPogriantiy or the genisitn o™ &n SpErsting licerss

<23 2 plsnt pegins onerating. the costs Oof & Srut Coown  Bvcseno
e :c;ts o+ constructicorn g=2lavys, The immediate danger o not
shutting a plant down when satetv ccnsiderations indicate that @
gtun down 12 necessary excesds the dangers of construction flaws,

Normallv, utilities a~e not terribiv pressured bv Tinancial
considerations in these situaticns, since the cost of the nlanmt
nas been 1ncluded 1n their rate bases. Howsver. it s guita
likely tnat the full cost of 3THF will not be included in HLWP =
race pacse, and that, as a result, HL&P will experience tinanrncial
oressure well into the project’s ocoerating period.

The danger here is that HLLP will b= tesmpted nct to  shut
down 3THNF wnen 1t should be shut down. For 2xamnle, HU&® mignt

ot be abl

i

Tz cover itse power negde from other sSgurc®s 1n  Ccase
o+ & shut down., #As already mentioned. MLEF's ocwer ressrves are
iow. Should it have to shut down STNF, HLYF might rot be able to
ef‘crﬁ evpeneive purchsasse of power from cutsid2 sourcss. .20 14
these sources were available. The resulting powsr shortsage could
force black outs or brown outs detrimsntal €2 public safsty and
realth.

Thisz 2ing of €inancial pra2ssure alsg potentiallv compromises
NRC enforcesment efforte. The NRC should pe a2cle to shut down 3

armt whenever nascesesary,. 1t should not have tno Dsliance trne r1sks

o

o+ zontinued operation againet the risks of opower shortages.

The HWRC should not grant an operating ilicenss unlisss 1% is
sure tThat the applicsnt can meet the foresgespie costsE oF shus
Zwre rEnsirs, and modifications, Snould HLA rnot e abis o

CEar TNese moets, the NRC might nave o choose Detwuser &. iowWing
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€. tuation.
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groulg never pe places 19

sinancial

=reain

The tine toc prevert such & situation <rom

~aattion

wrlen

such

Bl

developing

iz guring tre lizcense application inguiry and decisicn, Thsz ALSE

in this
nuestion

In cenclusion,
safely construct and
extiraordinary situation
gereral financial

surrent

this EBoard

createa

proceeding is fortunate ir being able o

address this

far sarlier in the licensing proceeding thar normal.

shwld review FLEFP s ability to

cperate the

by

financial corndition of HLLP,

South

Tevas

climate for nuclear-related

Froject., The

the deterigoration cof the

investmernt, the

the actione of the FUC of

Taxas, and the litigation involv.ng HL¥P and S'NF takes thiz case

beveno

+-om $inancial

sremption was to avoid the costs of unnecessarv

qualifications

review,

the purpose of the NRC s ceneric ex2aption of

The

utilities
purposs2 of tne

inguiry, In this

procesding, such inquiry 18 both na2cessarv and important, The new

centention o+fersd by CCANF is

Juard as a contention meriting i1nguiry anc meriting ar

pursuant to 10 C.F.R, Section

111. JUSTIFICATICN FOR LATE

vt .

a
contention.

CCrRHF

recognizes %hat

eupired 1i1n 1978, But

investment climate f2r nuclsa
¢inarcial condition. the =UC

.

therefore,

2.728.

the

-
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-
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o

e

time
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CCANP cortengs
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properlv bheaftore this

excesption

in #iiing &n ac"i1ticnal
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decline in H_.LP's
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t*s [itigetion mentioned cShangsc *;%F's sinancisl groscects
corsiderabiy Ovar the tine since 4:1.irmg conteantions was ~<i-st
ﬂ:E':Df;it.. There is, therefore. gococd cause <o #1..ngc &n
sdditigrzl cartention at this time,

E. Assuming good cause for lateness is established, tha
balencing of the five factors in 10 C.F.R, Section 2,7is12a) (i=v
determ.nes whether the contentions ars acmitted,

fAccording to previous rulings of the Commigsion, & late
“ilag contention 1s first evamined to see ({4 there 18 gocd reEason
for lateness and then a balancing t2st is concuctsed of thz <ive
$actors in 10 C.F.R. Ffection Z2.714(a)(i=v) to determine if the
contention is admitted. Eagific Gas eng Eleciric Ccmpany (Diaclo
Carvon Muclear Power Flant, Units | ang 2), CLI-81-3, 13 NRC Zgl.,
a4 (1981).

The five factors are:

(1) good cause, if any, fo0 failure to file on times

(2) the availapbility of cther mEans whersbv
petiticner’s interests will be protected:

(Z) the extent %o which petitioner’'s participstion mav
reasonably be expected to assist in develocing & scund recoroc:

(4 <the extent to which the petitigner’'s interset will
he reprecsentsd by existing partiesd: anc

(§) the extent toc which the petitioner’s participation

will broader the issues or deliav the procesedings.

i. The additiconal contention is filed om tTime,

The sventis creating the basis for the rew contention imcet
% 3 pgreurred within *ha last “our monthe, COANF f1leg the
atiditioral ecom e tion within & reascrable tire oFf ceziticrar’s
~ace.pt of the inforamatior on whith the contention i€ Daseq,



gEarticuiarly Since CAthering of varicus documents anc resea”ching
toe legal status ©f sSucCh a contention were alsc recuirsc, Tre
$irst 4actor, thergéfore, favore admnission,

Se Only admission oOFf L[hNe new cortartian can cocrotesct
Intervenor interests,

Rlithough HLYP"s financial cutlock is alszo the subisct matter
of PUC hearings. only the Atomic Sarety ard Licensing Board has
the power toc i1mpose the remedy that CLANF ssebs! refusal fto grant
the application for an operating license. No other party in this
proceeding nas raised the financial cualificatione issus, (Onlvs
admission of this additional contention will protect CCANP’s
interesst,

Z. Absent the admission of this contenticn and CCANF's
participation 1in litigating the contention, the recorc in this
proceeding will be seriously incomplete,

The +inancial ability of HLLF to eafely conestruct and
operzte STHFP hae peen suddenly called into guestion by nne recent
events which form the basis of this contention, To i1gnore these
recent devel opments would be to igrnore gigrisicant new
information of great importance to the decision on wrnether HLLF
shovld continue to be the applicant <or the STNF ooersting
license., In view of the serious safetv risks which could resulz,
this 1esue shcould he addresssd on the record in thiz proceeding
in an evpedited fashion.

4, Thne issue of CCANFP s irterests being rscresssnted oy
2xi8TiNg pDarties is moot.,

~e an 2dmitteg interveror, CCANF 1g8 already recognizsd as
~eprazsenting arn 1ndependent viewpoint from arnvy other partv, 25+ %
facter 1s uriquely applicacls o & petition ~EQUesting

‘Aterventicn status.



. Tha acsnissicn of the new confle-
issues in this procesding dut will not ca

ACmission cf the firancial gualificetions contertior would
cper a new ares of inguiry <or %nris proceeding., Eut  the
irportance ©f this ceontenticn far cutweigne the fact That  an
paditicnal area of ingquiry is row to he uncartaren, The <inancial
pressures set forth in this motiorn create a serigous threat to the
sxte completion and cperation of STHNF,

Praee [ of thie proceecing encompassed all of the issuess
originzlly designated <for expedited treatment. The rscorg on past
quality assurance anag construction deficiencies is now completed.
virern the Fartial Initial DPecision i1s issuea, the mandate oFf ths
Commission will be fulfilled.

Furtner expedited hearings are to ce schecdulsc orinarily
because new matters warranting expedited tra2stmesnt (Cuadrex)
arnse subseguent toc the initial decision to helc such hearings.

Tme2 current schedule of construction cails fcr tha “‘irst
unit of STNP to go on 1ihc in 1937. Adding tne <+inancial
gualificaticns contantion to the a'pedited hearings will not
~peult in arny delav, shoulid the fApplicants ul<imatelyv raceive =
licerse,

Thne fifth element weighs in <avor of admission,

%2 bslancing c¥ the four relevant <actors in (¢ C.F.%,
Saction Z.71idtar{i=v) favore ztThe 220mMissicn o 21l Tre n~ew
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=imEt, dav cisccvery ceriod,
TCAarP  surther movee TrRET Mo NEarings o8 schetUl 8T LT FUsEe
o Jmtil all discovery, imgluding discovervy on this new

sentention, ie completed, g0 thet trhe cesmands o+ <hE Nearing
crocese will not overlap with tne damanggs o+ disczovery,
séter the fiscovery nerico is corpliets, The nea~ings woulc

continue,

Lanny Sinkin
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Utilities
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Brian Berwick, Esq.
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Tom Hudson, Esquire
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1725 1 Street, NW
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Washington, D.C. 20006
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Legal Director
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DOCKET NO. 4540

APPLICATION OF HOUSTON LIGHTING
AND POWER COMPANY FOR A RATE

INCREASE

In public meeting at its offices in Austia, Texas, the Public Utility Commission of
Texas finds that after statutory notice was provided to the public and to interested
parties, a hearing in the above styled cause was conducted by an examiner who issued 2
Report containing Findings of Fact and Conclusions of Law, which Report is adopted in part

FINAL ORDER

and modified in part, as follows:

The application of Houston Lighting and Power Company (HLLP) 15 hereby GRANTED
in part and DENIED in part, as set out in the Examiner's Report, as amended on
November 16, 1982, subject to the following modifications:

Page 68, - Finding of Fact No. §,- should be changed to read:

6.

1. Revenue Related Modifications

The invested capital of HLLP shall be reduced by $2.8 million.
accrued this amount for a Liquid Metal Breeder Reactor Project which has
since been terminated. This is cost free capital and should be deducted

from invested capital,

The cost of equity shall be reduced by .5% to 16.35%. This is a penalty
for poor management, and shall remain in effect until HCAP's next rate

EXHIBIT 1

PUBLIC UTILITY COMMISSION
OF TEXAS

case, and is not subject to recovery at some future time.

The following Findings of Fact & Conclusions of Law shall be changed, as a
result of the above modifications, as follows:

HLLP's invested capital is valued at $3,951,544,000, as shown below:

{In Thousands of Dollars)

Plant in Service

Accumu)ated Depreciation

Net Plant

Construction Work In Progress
Property Held For Future Use
Nuclear Fuel

Working Cash Allowance
Materials and Supplies
Prepayments

Fuel Inventory

Less

Deferred Taxes

Pre 1971 Investment Tax Credits
Customer Deposits

Property Insurance Reserve
Other Cost Free Capital

Total Invested Capital

$3,962,797
797,665

947,699
3,180
60,769
44,531
42,257
3,267
76,706

330,228
8,279
20,695
8,120
24,675

yI94y

HL&P had
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68, - Finding of Fact No. 7, should read:

The rate base adjustment: recommended by the examiner, including the
additiona) adjustment of an increase to cost free capital of $2.8 million,
which reduces invested capital by this same amount, and used in deriving
Finding of Fact No. 6, are reasonable for the reasons stated in this
Report.

68 - Finding of Fact No. 9,-should read:

A balance of 34.625 percent net current cost and 65.375 percent net
original cost is reasonable for the purpose of calculating the adjusted
value of HL&P's invested capital. Using these percentages, the adjusted
value of HLAP's invested capital is $4,938,387,000. See also, attached
revised Exhibits I and II.

69, Finding of Fact No. 11, should read:

For reasons set out in this Report, 16.85 percent return on common equity
capital is reasonable for HLLP. An annual return of $499,435,000, which
constitutes a 12.63 percent return on HLLP's invested capital, and a 10.11
percent return on the adjusted value of HLLP's invested capital, is fair
and reasonable, is adeguate under efficient management to allow HL&P to
maintain its current credit rating and to attract the capital necessary
for the proper discharge of its duties as a public utility, and is
sufficient to insure confidence in the financial integrity »f the company.

However, the return on equity set forth above is reasonable only uncer
circumstances of efficient management. Because the evidence in this case
establishes that HLLP has been imprudent in its management on many
occassions in the past, such as its handling of STP, its purchase of coal
without first test-burning it, its unusual handling of ACN®? in this
docket, its use of an BO%X capacity factor in its studies on ACNP when NRC
data showed 2 55% capacity factor to be prudent , as well as other
instances which are supported by the examiner and the record in this
proceeding, HLLP should be penalized by lowering its return on common
equity by .5% to 16.35%. fhus, a return of $489,991,000 in this docket is
proper and reasonable. This penalty shall remain in effect until the
company's next rate case, and is ‘not subject to being recovered at some
future time.

70, Finding of Fact No. 24, should read:

HLAP's adjusted test period revenue deficiency is found to be $182.6
million, rather than the $336 million as stated by the company in its
rate-filing schedules.



Docket No. 4540
Page 3

Page 71 - Conclusion of Law No. 3, should reac:

3.

HLLP proved that it is entitled to additional annual revenues of $182.6
million.

11. Modifications - South Texas Nuclear Project

The $1.7 bil)ion ceiling placed on HLLP's share of the South Texas Nuclear
Project shall be deleted, so as to avoid any implication that the
Commission might be approving expenditures for STP to this level, or the
implication that HL&P need not eventually prove that all dollars expended
on STP over the years must be proved reasonable to the satisfaction of the
Commission.

The following Findings of Fact and Conclusions of Law shall be changed, as
a result of the modifications set forth directly above, as follows:

Page 69, Finding of Fact No. 16 should read:

Page

17,

c.

The record evidence establishes that HLLP has mismanaged STP. [t is clear
that HLLP is responsible for the delays at STP and for not responding to
protlems at STP in a more timely fashion. HLLP has shown mismanagement,
not only in its handling of STP, but in its purchase of coal without first
test-burning it, its unusual handling of ACNP, and its use of an B0%
capacity factor in it: studies on ACNP when NRC data showed a 56% factor
to be prudent, and various other instances which are supported by the
Examiner's Report and the record herein.

69, Finding of Fact No. 17 should read:

Protective measures having to do with the Court suit between HLLP and B&R
should be adopted.

111, Modifications - Rate Design

The ratchet provision for Texas New Mexico Power Company shall be lowered
to 75%.

The General Counsel's office shall institute an inguiry into the
relationship between the firm rate for Dow relative to the firm rate for
LOS-B customers. This inquiry shall be limited to the rates charged only
to these customer classes, and shall be consolidated with the docket which
will result from HLLP's filing of a tariff for interruptible power in
conformance with the examiner's recommendations.

Findings of Fact should be changed, as a result of the modifications set
forth directly above, as follows:
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70 « Minding of Fact No. 27 should read:

The record supports a change in TNP's ratchet to 7SX; however, the record
does not support TNP's theory that certain costs should not be allocatec
to TNP,

70 - Finding of Fact No. 29, should read:

The record is inconclusive on whether Dow rates are discriminatory
relative to LOS-B rates, and therefore an inquiry should be instituted to
investigate the issue more fully. In the meantime, the rate design
stipulated to in this case for Dow and LOS-R should be approved.

IV. Additional Language and Findings of Fact - Rate Design

The Examiner's Report shall be amended at page 55, to include the entire
stipulation on rate design, as follows:

55 - after Number 2, add:
"As to revenue assignment, the stipulation provided that:

The methodology for assignment of revenue from the customer classes
provided by staff witness Kent Saathoff is also appropriate. Each
rate class should be assigned revenue to move it cne-half the way
toward a relative rate of return of unity where possible. However,
no class should receive more than approximate'y one and one-half or
less than one-half times the system wide percentage increase in total
revenue. The only exception should be the Public Utility class which
should be assigned its cost based revenvue.”

Finding of Fact No. 26 shall be changed to reac:

Staff's allocation methodology and methodology for assignment of revenue
from the customer classes is appropriate in this docket for the reasons
stated in this Report.”

Finding of Fact No. 34 shall be added, as follows

HLLP's rate design for the residential class is reasonable.

V. Affiliated Fuel Costs - Modification

The examiner's recommendations shall be modified so that HLAP shall file a
tariff and associated costs by December 20, 1982 for costs to be set for
the period April 1, 1983, through June 30, 1983. The formula for UFI fuel
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costs set forth in the Examiner's Report, and as modified by the examiner,
shall remain in effect only until April 1, 1983.

V1. Treatment of Taxes Associated with Allen's Creek Nuclear Project

For purposes of clarification, the Commission hereby adopts the
examiner's treatment of the tax benefits associated with the $166 million
of expenditures disallowed for the Allen's Creek Nuclear Project (ACNP),
This $166 million unrecoverable portion of ACNP expenditures will be
written off for tax purposes and will result in tax savines to HLLP.
These savings should properly inure to the benefit of the ratepayer as 2
credit to tax expense. The tax benefit should be spread over the ten-year
amortization period adopted herein for ratemaking purposes. The
examiner's tax calculation, which calls for HLAP to bear the burden of the
$166 million disallowance, after taxes, is explicitly approved herein.

IT IS FURTHER ORDERED that:

1. HL&P shal) report to this Commission within twelve months before the
filing of a rate case in which it intends to include South Texas Nuclear
Project in rate base.

2. HLLP shall report to the Commission within six months Dbefore
implementation of any substantial changes associated with the STP
project.

3. HLLP shall pass through to ratepayers any amounts the courts may award
HLLP in its lawsuit against Brown and Root in HLLP'c next rate case
following such award.

4. Any amounts assessed against HLLP in its court suit, including expenses
for the suit it has filed 2qainst Brown & Root, shall nct be recovered in
any manner from HLLP ratepayers.

5. HLLP is hereby advised that if, in the future, it incurs abnormal customer
outages, this Commission will give serious consideration toc ordering
neighboring utilities to serve existing or new customers within HL&P's
certificated service area.

6. HLLP shall pass through to ratepayers, in its annual rate filings, all
recoveries associated with the Allen's Creek Nuclear Project, including
all amounts for equipment sold, and costs avoided through negotiation of
existing contracts, or other arrangements. These recoveries are to be
used to reduce the unamortized balance of approximately $195 million,
Thus, it is to be made clear that recoveries from salvage shall inure to
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the benefit of customers and the balance yet to be amortized of $195
militon shal) be reduced by any such recoveries. However, any recoveries
associated with equipment acquired, contracts made, or any other
arrangements, which can be clearly shown to be related to the period
Janvary 1, 1980 to August 26, 1982, shall not be used to reduce the
unamortized balance of $195 million. The method of allocation by which
the amounts associated with ACN® and STP shall be refunded to each
customer class shall be litigated in HLAP's next rate case.

Beginning with February 1983, billings, HLLF shall not list individual
cost of service items, such as fuel, separately on customer bills.

HLLP shall file a tariff, and details of costs associated with fts
affiliated fue) costs, by December 20, 1982, for the purpose of setting
fuel costs for affiliated interests for the period April 1, 1983 through
June 30, 1983. The procedure shall repeat itself on a guarterly basis,
The next tariff filing should then be filed on or before April 1, 1982 for
the quarter beginning July 1, 1983, No affiliated costs shall be passed
through automatically to HLALP ratepayers after April 1, 1983.

HL&P shall file a proposed interruptible tariff, as recommended in the
Examiner's Report, within ninety (90) days of this Order. General Counsel
shall file an ingquiry into the relaticnship between the firm rate for Dow
relative to the firm rate for LOS-B customers. This inquiry shall be
limited to the rates changed only to these customer classes, and shall be
consolidated with the docket which will result from the filing of 2
proposed interruptible tariff by HLLP.

HLLP shall file a revised tariff in accordance with the Opinion, Findings
of Fact, and Conclusions of Law herein sufficient to generate revenues not
greater than those prescribed in this Order. HLLP shall file a copy of
its revised tariff on all parties of record at the same time that it is
filed with the Commission. The parties shall have ten (10) days from the
date of such filing to present their written objections to the revised
tariff, if any, to the Commission staff for its review and consideration,
The Commission staff shall have twenty (20) days from the date of such
filing of the revised tariff to review it for approval or rejection. The
tariff shall be deemed to be approved and shall become effective upon the
expiration of twenty (20) days after filing, or sooner upon notification
by the Commission Secretary. In the event of rejection, HLLP shall be
notified and a copy sent to the intervening parties herein by the
examiner, and HLLP shall have fifteen (15) additional days to file an
amended tariff and the same procedure shall be repeated herein. The
revised and approved rates shall be charged by HLAP for electricity
consumed after the tariff approval date. This Order is deemed to be final
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on the date of rendition. Approval of the tariff, for all purposes, shall
be deemed to be final on the date of its effectiveness either by operation
of this Order or by notification by the examiner, whichever occurs first.
If the date of approval of tariff falls within HL&P's normal customer
billing cycle, HLLP is authorized to prorate customer bills to charge
customers for consumption each day of the month under the appropriate
tariff in effect on that day of the month.

A1l motions, requests, applications, and requests for Findings of Fact and
Conclusions of Law not expressly granted herein are denied for want of
merit.

SIGNED AT AUSTIN, TEXAS, on this (T day of December, 1982.

PUBLIC UTILITY COMMISSION OF TEXAS

SIGNED: . MHL ’%(
. o -

SIGNED:
N

ATTEST:

tad

NG SECRETARY OF THE COMMISSION



Exhibit | \

HOUSTON LIGHTING & POWER COMPANY--4540
REVENUE REQUIREMENT

(000's)
Test Year Company Company Staff Staff» City City Examiner Examiner
Description Per Books Adjustments Test Year Adjustments Test Year Adjustments  Test Year Adjustments Test Year

Fuel $1,673,251 $129,325 $ 1,802,576 $ 110,803 $ 1,913,379 $ 30,732 § 1,633,308 $ 110,803 $ 1,213,379
Purchased Power 130,764 35,139 225,903 9,667 235,570 0 225,903 9,667 235,570
Operations and Maintenance 330,850 55,871 386,721 ’84.540 378,868 (7,260 379,461 83,590 379,818
Extraordinary Amortization 3,044 91,112 94,156 38,329 £5,827 (91,112 3,004 71,600 22,556
Depreciation 117,376 16,257 133,633 0 133,634 4,933) 128,700 0 133,634
Other Taxes 95,012 22,495 117,507 74,663 192,170 2,409 115,098 72,593 190,100
Franchise Fees 60,166 16,521 76,687 - - 2,621 74,066 - 5
Interest on Customers Deposits 0 1,225 1,225 0 1,225 0 1,225 0 1,225
Federal Income Taxes ;{7,2'253 {;g.?’g g‘r;;g :9.;:; %.2}; :llo.mg 265,772 ',‘1“.2“ 253,182
Return 9 9,552 6,655 503,344 30,008 “489,991
Revenue Requirement 32,943,379 §711,473 § 3,654,852 33,581 § 3,608,434  §{124,931) § 3,529,921 3%,397) § 3,619.45

Less ‘
Other Revenue $ 74,218 $17,560 § 91,778 $ (1,s55) % 90,423 $ (2,621) ¢ 89,157 5 (2,850) §$ 88,928
Fuel Revenues 1,779,830 204,175 1,984,005 120,470 2,104 475 30,732 2,014,737 120,470 2,104,475
Base Rate Revenue SI,080,331  3489,738 § 1,579,069 3 (85,53) ¥ 1,493,538  3(I83,042) ¥ 1,d%,027 § 153,017) § 1.426,053

Less Test Period Base Rate
Revenue Adjusted $ (1,243,371) $ (1,245,371) 8 (1,095) $ (1,244,466) $(1,243,371)
Base Rate Revenue Def..iency s 335,698 b 250,165 $(154,137) § 181,561 $ 182,682
AR R R R S T RERAREAARAAS RAARRAR AR REARARAS AR

» Based on Staff Ex. No. 17, revised downward after hearing

[ 3:191yx3



EXHIBIT 2
OOCXET NQ. 4540

APPLICATION OF HCUSTON LIGHTING PUBLIC UTILITY COMMISSION
AND POWER COMPANY FOR A RATE
INCREASE OF TEXAS

Examiner's Report

I. Procedural History

On June 16, 1982, Houston Lighting and Power Company (HLLP), filed an application
to change rates in the unincorporated areas it serves, effective July 22, 1882, The
proposed changes are expected to result in 2 system-wide annual base revenue increase
of $336 million, or approximately 10.0 percent of the adjusted total operating revenues
for the test year ending March 31, 1982. A1l classes of customers are affected dy the
proposed rate change.

A prehearing conference was held on Friday, July 2, 1982, at which time the tariff
changes were suspended for the 120 day statutory suspension period, and intervencr
status was granted to the following parties:

Texas Industrial Energy Consumers (TIEC)
Texas-New Mexico Power Company (TNP)

Greater Houston Hospital Council (GHHC)

ODow Chemical Company (DOW)

St. Regis Faper Company (S5t. Regis)

City of Houston (Cities)

Dickinson Independent School District (District)
Committee for Consumer Rate Relief (CCRR)
City of Baytown (Cities)

Oiamond Shamrock (DS)

United States Steel Corporation (USS)
Houston Retail Merchant's Association (HRMA)
City of Pasadena (Cities)

City of Lake Jackson (Citias)

Coalition of Cities (Cities)

City of Freeport (Cities)

Department of Energy (DOE)

Mockingbird Alliance

Or. Jonn Doherty

A procedural schedule was agreed upon and a hearing date set for Aygust 30, 1967,
A prehearing conference was held on August 26, 1982. As a result of this conference,
several issues in this case were resolved through stipulations. These stipulations
will be explained in this Report where appropriate. The hearing was rescheduled to
begin Septemder 2, 1982, to give parties time to revise their testimony after HLLP
formally announced cancellation of 1ts Allen's Creek Plant Unit No. 1, at the
August 26, 1982, prehearing conference. The hearing continued until Septemper 15,
1982; initial oriefs were filed October 1; and reply driefs were filed October 8, 1982.

On August 30, 1982, a hearing was held for the purpose of hearing protestant's
comments in this case. Numerouys protestants appeared. The major complaint concerned
5i1ls for eilectricity which the customers felt were bdeyond thefr ability to pay;
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Dr. Sherwin notes .aat the financial integrity test relates to allowing utilities
levels of earnings that permit the achievement of appropriate market-to-book ratios, so
that the sale of new equity does not impair the previously committed capital, He
stated that f the market price of a utility stock remains delow book value for a long
period of time, 1t constitutes prima facie evidence of the inadequacy of earnings and
the impairment of capital. Or. Sherwin felt that an appropriate target market-to-book
ratic is that achieved dy industrials of similar risk to utilities, which have averaged
100-120 percent in the three- and five-year periods ending 198l.  According 2o
Or. Sherwin, HI! has not been able to maintain its financial integrity since 1§77
because the market price of its stock has been delow dook value in every gquarter, with
one exception, for more than four years., He felt that the company's integrity had not
only been impairad, but the degree of impairment had increased recently, as indicatec
by the decline in the market-to-book ratic to an average of 30 percent in the last two
years.

Or. Sherwin alsc undertook an analysis of the relation between returns and
market-to-book ratios, comparing HII and selected samples of industrials. This
analysis showed that investors perceive HII as relatively more risky than the selected
sample of industrials. Or. Sherwin blamed the perception of more risk on the delay in
the completion of South Texas Nuclear Project, HLL?'s declining reserve margin, and the
high level of construction expenditures which would be necessary in the future to meet
HLLP's needs. Because of this higher perception of risk, Or. Sherwin testified that it
follows that the required return to acheive a similar market-to-book ratio Ties above
the 15.75-16.75 percent returns suggested by the comparable earnings test. According
to him, the relatively higher risks call for an upward adjustment of approximately 1.0
percent to the results of the comparadble earnings test.

The discount cash flow technigue seeks to infer investor capitalization rates from
stock market data by reference to dividend yield and prospective growth in dividends
and is generally represented by the following formula:

k=D ¢ 3
e ——
P
°
For price, Dr. Sherwin used the highest price in the fifty-two weeks ended May 20,
1982, or $21.75. The dividend was calculated at $2.16, the current dividend rate.
Or. Sherwin projected the 1982-33 yield for HII in the range of 10.0-11.0 percent.

To estimate the growth rate, Dr. Sherwin reviewed annual growth rates in HIl's
earnings, dividends and dook valyes, which showed wide fluctuations from one year t0
the nex:; he concluded these rates jermitted no reasonable inference as 0 investoer
expectations. Compound ten-year dividend growth rates, computed on the bdasis of least
squares for successive pericds, show a distinct upward trend, from 7.1 to 8.5 percent.
The growth rates fn bdook value show a declining trend from 8.2 to 6.5 percent.
Or. Sherwin concluded that a longer-term growth rate for HII's total operations is in
the range of 7-7.5 percent, but that the growth rate for utility operations is
soorsximately 6.5 percent.
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margin in 1988 {s due to the expiration of the existing firm purchased  power
contracts. [(See Exhibit IV, sttached, which depicts these reserve margins.)

Historically, the minimum acceptadble reserve margin throughout the region
designated as the Electric Reliadility Council of Texas (ERCOT), of wnich HLEP is 2
member, has been 15 percent, As already noted, HLAP's expected reserves will fal]
below the stated minimum reserve level in 1988, Implicit in even this low reserve
Tevel are the assumptions that HLLP will keep its construction program on schedule, be
successful in 1ts load management program and conservation efforts, and attract new
interruptible loads and co-generation participation.

Or. Guy also testified that purchased power is an important part of the corporate
plan in the 1980's. Exhibit IV and Exhibit V, attached, show the impact of purchased
power on system reserves. For example, in 1985, purchased power will make up over
68 percent of the total reserve capacity of 16.2 percent.

Even with the timely compietion of HLLP's construction schedule, and the success
of other programs previously mentioned, this utility will still have reserve margins
which remain close 0 the minimum set by ERCOT,

The examiner selieves that while HLAP's service fs adequate 1t the present time,
the quality of service and reliability could diminish to unacceptable levels in the
near future {f even one of HLLP's plans falls behind schedule. [t s certainly
possible that this may happen. For example, HLLP expects to shave fts peak by 1200 Mw
in less that ten years; yet currently, only 80 Md, or approximately .07 percent of
load, has been shaved. As s set forth in more detai)l in the examiner's discussions on
the Allen's Creek and South Texas Nuclear Projects, the record in this docket indicates
that HLLP may have been overly optimistic in previous future planning predictions. The
examiner does not consider this a sign of mismanagement per se, but does delieve that
based on the record developed in this case concerning the history of STP, the
coal-burning problem at Parish 8, the Allen's Creek cancellation, and the fact that
HLLP has lost both fts interruptible customers, this Commission should exercise caution
in accepting at face value the company's predictions.

Therefore, the examiner recommends adoption of staff's proposa! that HLLP be put
on notice that f more than normal customer outages are experienced, serious
consideration will be given to ordering neighboring utilities to serve existing or new
customers within HLLP's certificated service area, and decertificating HLLP to those
areas,
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fmportantly, Ms. Blumenthal testified that these reports reveal that HLLP took no
action to correct the prodlems which were found.

A delay of nine months from December 1, 1981 to August 31, 1982 also occurmeq,
The cause of such delay was HLLP's removal of B4R as architect/engineer (A/E) anc 38R's
withdrawa! as construyctor. According to Mr, Goldberg, HLAP had to relieve B4R of fts
position as A/E Decause B&R could not "bring together talent fast enough to make this
job (STP) move at a rate that we felt we could 2fford.” While Ms, Blumenthal dic not
challenge the decision to relieve B4R, she testified that the B&R termination could
have deen avoided (1) 1f HWLLP had exercised detter judgment in 1973, or, (2) 1f HL&P
had exercised better judgment between 1575 and 1980. According to her, HLLP should
have realized in 1973 that the comdbination of its inexperience and B4R's inexperience
as an A/E would lead to the problems which it encountered from 1975 to 1§82.
Furthermore, bDetween 1975 and 1980, HLLP should have realized that it needed to exert
more control over BER, which according to her, it failed to do.

Based upon this evidence of alleged mismanagement and the recognition that current
ratepayers are paying for such mismanagement by inclusion of CWIP in rate Dase,
Ms. Slumenthal urged that STP warranted special treatment in this case; therefore, 2
penalty/reward system for HLAP's management at STP was suggested. Details of these
recommendations have deen set out above,

C. CCRR

CCRR contended that all of the problems at STP were caused by a simple fact
sftuation, as follows: a utility company with an fnexperienced and undermanned nuclear
engineering staff hired an {nexperienced architect-engineer to construct a large,
complex nuclear generating station in record time. [n order to obtain experience by
buil¢ing STP, the contractor (3&R) made representations regarding duration and cost of
plant construction which it could not realistically fulfill, and which the project
manager (HLLP) was too {11-informed to recognize as unreasonable until four years into
construction and the expenditure of $2 dillion,

CCRR also alleged that HLAP did not make substantial efforts to control and manage
the project until 1978, when the South Texas Project Task Force was formed. The
efforts of this task force culminated in the 1979 Baseline Study which was a
comprehensive project status -~eview and systematic effort to reforecast project cost
anc construction duration. However, CCRR found fault with the fact that this study dic
not begin until after two years of what 'it characterized as virtually unmonitored
construction activity. Further, CCRR alleges that this fact accounts for HLLP's
ignorance of the situation until 1978, at which time they discovered that actually less
than 10 percent of the required design work had been completed prior to comstruction,
instesd of the §0 percent reported by the contractor. A comprehensive engineering
assessment Dy the Company did not take place until the Quadrex Repor: was commissioned
in 1980 by Or. Goldberg, five years after initiation of construction.
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The record which the company must develop to present to this Commission fn the event of
any future cost overruns should cause 1t to pay much closer attention to prodlems of
any nature at the project. HLLP's management capadility at STP will De directly tied
to 1ts ability to include in rate base in the late 1980's all! the costs it incurs In

constructing STP.

Furthermore, placing the burden on HLLP to come forth with the proaf on fssues of
cost overruns and delays means that staff and intervenors will not have to undertake
what this examiner considers to be an almost impossidie task at present, or six years
from now, of sorting out all the prodblems with this project for the years 1975-1989.
Another benefit of this scheme is that  staff and intervenors will be able to
concentrate on allegations of mismanagement for the years 1975-31 when the plant goes
on line. As already mentioned, the lawsuit on this matter may have resolved the issue
of blame by that time. At the very least, it will provide a great deal of information
not availadble at this juncture.

The examiner also suggests that HLLP inform the Commission, and all interestec
parties, twelve months in advance of ‘ts intention to request rate dase treatment for
the first and second units at STP.

It 1s suggested, as well, that the company inform the Commission and al)
interested parties of any major changes contemplated in this project, at least six
months in advance of any planned implementation date. For example, the Bechtel
forecast showed that deferral of Unit 2 at STP for five years would cost $§1.284
di11ion. Cancelling STP Unit 2 in September 1982 would cost $368 million,

MLAP should alsc be ordered to pass through to its ratepayers any amount the
courts may award HLAP in its lawsuit against 3LR. In this regard, HLLP should present
separate schedules in its annual rate case filings showing the costs associated with
this lawsuit and any recoveries,

Also, the Commission should not allow any amounts the courts may require HLAP to
pay B4R to be recovered from HLLP's ratepayers either through inclusfon in the cost of
service or through inclusion in Account 107 as a cost of the project.

The record indicates that HLLP's ratepayers have paid approximately $111.8 million
in return alone due to the inclusion of some or all of STP in CWIP over the years.
This figure does not include any amounts which may have deen paid pricr to the time
this Commission took Jjurisdiction over HLLP's rates. The examiner agrees with the
Cities that in light of burdgeoning cost to ratepayers, there should de same assurance
that these units will yltimately become used and useful in providing service at the
lowest cost possidble.

4LLP continually refers to the challenge of the future faced by the company, this
Commission. and presumably, its ratepayers. The examiner agrees that this challenge
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As a result of 1ts studies on ACNP, HLLP decided to accelerate the inservice cdates
for Limestone anc Malakoff units by one year because without the acceleration of the
construction of these units, and under the assumption that the in-service dates for the
South Texas Nuclear Project would be delayed to 1987 and 1589, HLLP generating reserves
would fal] ts approximately 10 percent for 1986 and 1988, If the decision was mace to
cancel the Allens Creex Nuclear Project, the company could allocate fts financing
capanility to accelerate the in-service dates of the Limestone and Malakoff units and
to maximize capability during the 1980°'s.

Mr. R. S. Letbetter testified concerning the efféct of termination of ACNP without
appropriate rate relief. According to him, {f HLLP were to terminate ACNP without
being granted rate relief to recover its investment in the project, fts fnvestment
would have to De written off against income. This would result in an after-tax charge
against income in excess of $200 million. Mr, Letdetter stated that these actions
would prohibit HLLP from obtaining capital from the sale of mortgage bonds or preferrec
stoc. for a period of up to twelve months because the provisions of the Morigage and
Charter could not be met. This would effectively shut down HLLP's construction program
and lead to significantly greater costs of the units under construction.

Mr. Letbetter alsc explained that there were practical Timitations to the amounts
of external funds which can be raised. Common stock of $200 million and preferrec
stock of $100 million are the maximum amcunts that HLLP could expect to sell annually
over the next several years. Internally generated funds and sales of dedbt would have
to account for the remainder of the funds needed. The following chart depicts the
capital requirements of the construction program including and excluding ACNP for tne
period 1983 - 1987, the time frame most critical in terms of capital requirements,

Construction Program Construction Program
incl. Allens Creex exc]. Allens Creex
($ millions) ($ millions)
1583 $1,320 $1,136
1984 1,514 1,300
1988 1,551 1,316
1986 0 1,496
1387 1,593 1,471
Total $7,718 $6,719

8y removing ACNP from the construction program, approximately $1 billfen of capital
requirements would be eliminated. The financing plan for the construction program
without ACNP still entails consideraple difficulty, but, Mr, Letbetter feit, is one
which may be achievable if adequate rate ralief is granted to maintain HLLP's financial
integrity.

The following table depicts the additional funds necessary tc finance the
construction program with ACNP versus one excluding the project. The amount of funds
from internal sources is assumed to de 40 percent of the total additional requirements.
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Also, while a different fixed cost factor may not de necessary for nuclear plants,
1% {s difficult to understand why HLLP did not include costs in its studies such as
insurance expense and interim capital replacement, which are costs which are cbviously
nigher for nuciear plants than for coal.

Also, operating experience through 1576 findicated that HLLP dfc overstate O&M
costs for nuclear plants to some degree. While one might gquiddle with
Mr. Smith-Johannsen over the actual underestimation of nuclear costs by HLLP associatec
with ACNP, al! of the factors he mentioned, taken together, indicate that HLLP fgnored
nistorical data available at the time these studies were done and ignored some of the
more obvious risks associated with nuclear plants in fts studies. The result: the
studies were skewed in favor of the ACNP option.

However, these studies are not the only evidence of HLLP's imprudency associated
with ACNP. When one takes into account the fact that from 1976 to 1979 capital costs
for nuclear plants continued to escalate more rapidly than those for coal, the safety
regulations promulgated by the NRC increased substantially as a result of the Three
Mile Island fincident, and ACNP bdecame stalled at the NRC in 1879 because of
intervention at the construction permit hearing, the delay fin cancellation can De
characterized as clearly imprudent.* Finally, HLAP's difficulties with STP should have
been factored into fts studies on ACNP,

Staf’ witness Lee, who has followed this project over the years, alsc testified on
ACNP. He indicated he was not surprised that ACNP had been cancelled and had in the
past doubted whether the project would ever be a reality when HLLP began having
problems at the NRC.

The examiner will not second-quess HLLP on its reactivation of ACNP in 1976, but
agrees with CCRR that, based on all the circumstances mentioned adbove, the plant should
have been cancelled sometime during late 1979-early 1980. Therefore, expenses incurred
from approximately January 1, 1980 to August 26, 1982, of approximately $160 millfon,
should be removed from the total amount to be amortized of $361.1 million. The
$361.1 million is staff's total to be amortized after a minor adjustment to HLLP's
total of $362 million. Thus, a total of approximately $200 million should be amortized
on a straight-line basis over ten years. The ten year straignt-line method more fairly
assesses the burden of this plant on HLLP ratepayers. HLLP's method is Dased on 2
method of accelerated depreciation which has been consistently rejected by this
Commission. Furthermore, it is designed to produce cash flows to achieve financial
integrity measures which the examiner believes to be deyond those needec to maintain
HLLP's dond rating. '

*Massive interventions occurred in 1379 at the NRC. The examiner agrees with HLLP that
it need not have cancelled HLLP solely because of this, However, 2 serious evaluation
of whether the project would ever get off the ground was calleg for in 187§ Ddefore
another $160 million was poured into the project.
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EXHIBIT 3

don't know where all this will'be in 1988. I hope some
of us will still be invelved in this business.

Open the envelore in 1988, look back. And
to the extent you might have been wrong eon any one of

those estimates, look back and say: Were you imprudent

| er were you simply relying on the best judgment you

Ei CEAIRMAN ROLLINS: Mr. Cowden, do you

| .
| wish to make your remarks and recommendations?
|
|

I
i

could make at the time on the best expert opinion you
could bring to bear on the problem? And that,
gentlemen, is the difference between what I think BL&P
has done and what the Examiner has ccncluded that they
do.

CHAIRMAN ROLLINS: Thank you.

Mr. Cowden, do you have other guestions of

any of these parties?

COMMISSIONER COWDEN: No, sir.

CEAIRMAN ROLLINS: Commissioner Smith?

COMMISSIONER SMITH: No, sir.

I COMMISSIONER COWDEN: Mr, Chairman, I
{want to join those who have commended the Examiner for

|
' the job she did on this case. I think she did very,

|
| very well in a very, very difficult case. And I
| commend her for the job that she did.

! I also want to commend the lawyers who have

|
|

HICKMAN-KENNEDY REPORTING SERVICE INC.
7800 SHOAL CREEK BOULEVARD, SUITE 346-WEST
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argued here this morning. And I think Mr. Webb is
truly able and elogquent, and I think he represents his
client very, very well.

I think it is important for those who are
not lawyers who are here who are interested to
recognize that the job of the lawyer is to represent
his client's position and to argue those points which
are most in his or her client's favor. And I
understand that. I recognize it. And I think
generally speaking that we have pretty good
representation before this cocmmission.

Mr. Chairman, I am going to recommend the
adoption of the Examiner's Report with several changes.
I told Ms. Williams this morning that my changes should
not be considered by her to be personal. And certainly

I think that she accepts that, that it is our

~respensibility ultimately to make a determination, that

- our Staff makes recommendations and the Commission

makes the final judgment, exercises final judgment.

I do not think that the Commission is in a

| position at this time to make a proper -- to make a

t:determination on a proper amount for a ceiling to be

placed on the expenditures of the South Texas Project.

' It does have some appeal. But I think that the

$1.7 million ceiling placed on BL&P's share of the South

HICKMAN-KENNEDY REPORTING SERVICE INC.
7800 SHOAL CREEK BOULEVARD. SUITE 346-WEST
AUSTIN, TEXAS 78757
(512) 458-3297
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Texas Project should be removed from the case.

My concern is that, by implication, EL&P
mlght believe that the Commission is approving
expenditures for that level and would, in turn, only
need to prove up any expenditures in excess of that
amount. When EL&P is prepared to put South Texas into
service -- and I truly believe and hope that that will
come about =-- and comes before the Commission for

inclusion -- for its inclusion in the rate base, the

‘ Company, I think, would then have the burden of procf

on the entire amount expended. And I think they
recognize that and accept it. And it would be

inappropriate for us at this time, Mr. Chairman, and

- Mr. Smith, to impliedly approve an amount at this time.

The Examiner provides for a change in the
Company's method of determining fuel cost for fuel

which comes through UFI. She requires the Company to

| prepare and file a tariff no later than March 30, 1983,

;for the gquarter which begins July 1, '83, through

;;September 30.

|
|
|

| |

|
1
(|
|
|
|
|

I recommend that these dates be moved
| forward about three months and that the first date,

| March the 30th, '83, be moved to December the 20th,

|

| 1982, and that this change in calculation of fuel

' through UFI being effective April the 1lst, '83 -- for

| 1
|1
|

HICKMAN-KENNEDY REPORTING SERVICE INC.
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1 the gquarter beginning April the lst, '83, through June
2 30th, '83.
3 For clarification, Paragraph 8 cf the Order
4 itself should be changed to read: g
8 "BL&P shall file a tariff and details ;
6 of costs associated with its affiliated fuel |
7 cost, no later than 20 days after rencdition of
8 the Final Order in this docket, for the
9 purpose of setting full cost for affiliated
10 interest for the periocd April 1, '83, through |
13 | June 30, 1983, |
12 "The procedure shall repeat itself. The |
13 next tariff filing should be filed on or before |
14 April 1, '83, for the quarter beginning July 1, '83. |
15 ; "No affiliated costs shall be passed
16 || through automatically to HL&P ratepayers after |
17 || April 1, 1983." .
18 ;; As to the handling of Allen's Creek, I
19 ' recommend the Examiner's result, which requires
20 [‘5166 million be removed from the amount to be amortized,
21 3»the remaining approximate 195 million to be amortized
22 _istraight line over ten years, :
23 éf I think the Report is clear, but if neot, I
24 Etwant to make it clear that any amounts received from
25 "salvage or in negotiation of termination of outstanding ‘

|
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contracts or cocther arrangementg would be used to reduce
the outstanding unamortized portion of the appreximate

$i95 million. And when I say "unamortized,"”™ I mean the

' balance which remains to be amortized which has not yet

been amortized at the time of any receipt from any
funds from salvage or negotiation of contracts.

I suggest the Order be changed to make clear

- the benefits of such salvage shall inure to the benefit

of the customers and that the balance to be amortized
should be reduced.

CHAIRMAN ROLLINS: Mr. Cowden, with

:tegard to that recommendation =--

COMMISESIONER COWDEN: Yes, sir.
CBAIRMAN ROLLINS: =~ part of the

' exceptions noted that there was to be no recovery of
;funds expended after January 1980. Would the

- implication follow that any recovery of funds from
gequipment ordered or payments made after January 1,
;1980, be excluded from this application to the

amortized funds?

COMMISSIONER COWDEN: I didn't follow
your question, Mr. Chairman. If you'll give it to me
one meore time.

CHAIRMAN ROLLINS: . All right, sir.

' You're suggesting that any recovery of equipment

HICKMAN-KENNEDY REPORTING SERVICE INC.
7870 SHOAL CREEK BOULEVARD. SUITE 346-WEST
AUSTIN, TE“AS 78757
(512) 458-3287
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ordered -- from equipment ordered and subseguently
salvaged or any settlements of contracts ==
COMMISSIONER COWDEN: Yes, sir.
CEAIRMAN ROLLINS: == be utilized to
reduce the $195 million.
COMMISSIONER COWDEN: That's correct.
CHAIRMAN ROLLINS: $195 million relates
to those funds expended prior to January of 1980.
COMMISSIONER COWDEN: That's correct,
CEAIRMAN ROLLINS: And those funds

expended after January of 1980, 166 million, are not to

' be recovered. It seems to me that any salvage related

. to commitments made after January 1, 1980, should not

be applied to the Amoztization.
COMMISSIONER COWDEN: I agree with that,

" and I'm sorry I didn't understand your question. But

that is correct. That's correct.
CEAIRMAN ROLLINS: All right.
COMMISSIONER COWDEN: I think that's
implicit in the recommendaticn I have tried to make.

CBAIRMAN ROLLINS: All right. Thank

COMMISSIONER COWDEN: The Examiner
requires the tariff be filed relative to an

interruptible rate and considered in a separate docket

HICKMAN-KENNEDY REPORTING SERVICE INC.
7800 SHOAL CREEK BOULEVARD. SUITE 346-WEST
AUSTIN, TEXAS 78757
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with reference to Dow, .
My recommendation is to expand that irquiry,
and I would instruct, if my recommendation is adopted,

te instruct the Staff t- file an inguiry relative to

| the firm rate for Dow and the relationship between it

and LOSB rate, both matters to be considered in a

separate single docket, that the consideration in that

docket be limited to Dow and the LOSB and then proceed

to a final resolution of the guestions raised in this

' docket, some of which the Examiner states cannot be

evaluated to determine -- and I quote -~ "difference or

' similarities between Dow and LOSB so as to justify an

- equal and relative rate of return or equal base rate

|

|

!
I

!

!

{

revenue requirement for the two cases."
It may be that because of the multitude of
issues considered otherwise, the relationships between

Dow and HEL&P and Dow and LOSE have not been developed I

| to the extent that it should have been or that it could

' the recommendation is adopted, will pursue both of

| Dow as to LOSB, and try for one time, finally, to

|| settle the issue.

have been or that it might have been. The inquiry, if

these relationships, Dow and its interruptible rate and

And let's dedicate the time, manpower

' necessary -- man and woman power; excuse me, ladies -~

HICKMAN-KENNEDY REPORTING SERVICE INC.
7800 SHOAL CREEK BOULEVARD, SUITE 346-WEST
AUSTIN, TEXAS 78757
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to try to get the issue settled.

CHAIRMAN ROLLINS: Do I understand that
your instruction to the Staff is to open that inquiry
to both interruptible rates ané firn rates?

COMMISSIONER COWDEN: Yes, sir.

CEAIRMAN ROLLINS: For both the Dow
contract anc for LOSB class?

COMMISSIONER COWDEN: That is ccrrect.

CEAIRMAN ROLLINS: All right.

COMMISSIONER COWDEN: I recommend that
the Company be directed that individual cost of service
items such as fuel shall not be listed separateiy on
the customers' bills, beginning with the February
billings.

The City of Houston and Coalition of Cities'

. Exception No. 2 is, I believe, good. Invested capital

of BL&P should be reduced by 2.8 million in accordance

' with that exception.

|
H
|

|

Liquid metal breeder reactc. project was

' terminated some years ago. The Company has accrued

2.8 million, whi.nh (s, I believe, cost-free capital. It

is my undertz:- that the expense of this annual amount |

| was a stipulaced item that would not be allowed., And I

think that it's appropriate that, ' in accordance with

that exception £iled, that that cap be reduced by $2.8

HICKMAN-KENNEDY REPORTING SERVICE INC.
7800 SHOAL CREEK BOULEVARD. SUITE 346-WEST
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|

$2.8 million. .

In response to the cities, the City of
B;uston and the Coalition of Cities' Exception No. 6, I
think we need to do some cleaning up at a peint or two.

At Page 55, following Paragraph No. 2, I

would add the following language:

"As to revenue assignment, the
stipulation provided that,

"(3) The methodology for assignment of
revenue from the customer classes ptbvided by
Staff witness Kent Saathoff is also
appropriate. Each rate class should be assigned
revenue to move it one-half the way toward
relative rat. .f return of unity, where
possible. Bowever, no class should receive
more than approximately one and one-half or less
than one-~half times the sytemwide percentage
increase in total revenue. The only exception
should be the public utility class, which
should be assigned its cost based revenue."

And then we need to change, I think, Finding

of Fact No. 26 to read -- and this would strike 26 and

| put this language in its place.

il

)
1

"staff's allocation methodology and

methodology for assignment of revenue from

HICKMAN-KENNEDY REPORTING SERVICE INC.
7800 SHOAL CREEK BOULEVARD. SUITE 346-WEST
AUSTIN, TEXAS 78757
{512) 458-3297



[

@ ~d O U s W N

10
11
12
13
14
15
16
17
18
19
2C
21
22
23
24
25

the customer classes is appropriate in
this docket for the reascns statec in this
report."”

And then we need to add probably, and I

recommend addition of Finding of Fact No. 34, which

. woulé read:

"34. BL&P rate design for the
Residential class .s reasonable."

Mr. Chairman, based on the argument that we
have heard this morning, I am going to recommend that
the request by Texas-New Mexico be granted and that the
ratchet be reduced from the 85 percent tc 75 percent.

CBAIRMAN ROLLINS: 1If that
recommendation is adopted, there would alsc need to be
a change in Finding of Fact 27.

COMMISSIONER COWDEN: Well, all of these
changes, Ms. Williams, that I am suggesting, there will

be numerous changes. I think it will flow through and

. it will have to be redone. And I have not tried to

‘track all of those through, but we'll need to change

numerous Findings of Fact and certainly the Order and
Conclusions of Law.

This report includes several statements
relative to mismanagement on the part of the Company.

The Examiner concludes there is no mismanagement or

88
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insufficient evidence for her &o conclude that there is
mismanagement.

: I disagree anc am persuaded the conclusion
is inconsistent with the very language of the Report
itself. Her conclusion deals primarily with South
Texas Nuclear Prcject: The matter of purchase of coal
without first test-burning it, repeatec¢ delays in
problems in the South Texas Project, the unusual and
almost strange handling of Allen's Creek, consicderation
of an 80 percent capacity factor for Allen's Creek when
the industry, according to the NRC, was experiencing a

50 percent factor of the same type of equipment to be

' used at Allen's Creek.

The Examiner discusses, and she said == I

' Qquote -- a peculiar parancia on the part of management,
. that its major decision will be criticized in the

| regulatory forums.

And she concludes by saying -- and this is a

' quote -- "This is not an indication of vigorous

management. It is both imprudent and improper."

Without attempting to restate the many

‘;references to less than distinguished management

decisions and judgments, suffice it to say the record

' carries with it and the Examiner's Report references

many instances of what certainly must be considered as

HICKMAN-KENNEDY REPORTING SERVICE INC.
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matters of mismanagement.

Counsel for the Company argues in exceptions
and, in fact, here today he has argueé that at the time
the decisions were made, they were reasonable ané that
it is unreasonable to look back now and second-guess
management.

I submit the only test for good or poor
management is by retrospective look. Surely management
would have done differently had they had the foresight
to anticipate what woulé result from some of the
decisions which have been made. Repeatedly through the
years, management has blamed somecne else.

By what standard should management of a
public utility be judged, Mr. Chairman? Were this

company in a purely competitive, non-monopolistic,

' non-regulatory business, I dare say that many of its

decisions might have by this time put it out of
business.

In private discussions with management, I am

. aware that Dr. Rollins has and I persconally, we both

|
\

|
|
|
]

urge the broadening of the board of directors of this
company in hopes of bringing some fresh approaches to

the Company management. These suggestions have been

' met with very limited response.

Because of the reasons which I have
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discussed and which I believe ‘demonstrate poor
management -~ because I think the record and the
Examiner's Report support it -- I am going to recommend
that the return on equity be lowereé from 16.85 to
16.35 percent, with this half percent reduction as a
penalty for poor management, and shall remain in effect
until the Company's next rate case.

And I would like to at this point state that
when I say until the next rate case, it's not a matter
of being able at some future date to go Sack and
attempt to recover it, from my standpoint,.

It is my intention, if the recommendation is
adopted, that this be a signal, a signal to management,
to its board of directors, and to its shareholders that
this commission will not and cannot continue to condone

the type of management that has gone on over the last

- several years in Houston Lighting & Power,

As indicated earlier, Mr. Chairman, I

T sucgested several changes. And with the changes that I

have suggested, I recommend the adoption of the

Examiner's Report.

CBAIRMAN ROLLINS: Mr. Smith, do you

'| have comments to make?

COMMISSIONER SMITH: No, other than to

say that I support the recommendation.

HICKMAN-KENNEDY REPORTING SERVICE INC.
7800 SHOAL CREEK BOULEVARD. SUITE 346-WEST
AUSTIN. TEXAS 78757
(512) 458-3297
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_counsel to this utility.

| consider removing f£rom its board of directors the

| representative of its outside counsel.

CBEAIRMAN ROLLINS: I would like to adé
my comments to the recommendation. First of all, let
me say that I will support in its entirety the
reco :mendation of Mr. Cowden.

I am very much concerned about the issue of
management, and in particular about the input of
management or input and control of management by the
board of directors of this company. The board of
directors of this company are clearly dominated by

inside directors. Included as a nominal outside

~director is a representative of the firm that acts as

When you finé a senior member of the outside

counsel on the board of directors of a firm, that

' outside counsel has stepped beyond being an advisor to

the corporaticn, and it has become a manager c¢f that

corporation. And I would urge that this company

The same recommendation relates to the

position of another nominal outside director, a senior %

|| officer of this company's principal commercial bank

affiliate. The board of directors cannot be

independent in its decisions with regard to financing;

' it cannot be independent with regard to its decisions

HICKMAN-KENNEDY REPORTING SERVICE INC.
7800 SHOAL CREEK BOULEVARD. SUITE 346-WEST
AUSTIN, TEXAS 78757
(512) 458-3297
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outsice counsel

of di
own persocnal busi: ma)
to decisions related to multi-billion
budgets and multi-billion dellar const
This company by its very nature
substantia impact upon the future co
the City
there reside
corporations which multi
entities. This 7 to have scme of that kind
cf community representation on its board of directors,
from major corporations who operate multi-billion
dollar construction budgets and who operate
multi~billion dollar operating budgets
now have any of that kind out
f directors.
It does not have on its board

any outside director who has in its own name and
own right and in his own corporate experience

Street. And yet, this Compa

20 years
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to be the raising of funds in the public markets. And
it does not get from its cutside directors the kind of
input which-it needs with regard to those resources.
This company needs a major change in its
management direction. And I would urge its present
management, I would urge its present bocard of
directors, and I would particularly urge its
stockholders to take those actions which are necessary
' to make those changes.
There being nc dissent to Mr. Cowden's
. recommendation, the Examiner's Report will be adopted
with those :zorrections which have been noted, those

modifications which have been noted.

We'll take a brief break and come back. And

ﬁ the next matter which we're going to hear will be
||
'| Docket 4223,
i

| (Brief recess)

|
i
|

H CEAIRMAN ROLLINS: Let's resume our
j hearing.

1 The next item is Docket 4223, the appeal of

U Arbor Oaks, Incorporated, a water utility, from the

ratemaking ordinances of the City of Houston. Once

I
|
H again, this case has been assigned to Mr. Cowden.

il
i
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CITY OF AUSTIN, IN THE DISTRICT COURT OF

v.
TRAVIS COUNTY, TEXAS

i! JUDICIAL DISTRICT

PLAINTIFF'S ORIGINAL PETITION

HOUSTON LIGETING AND POWER
COMPANY, AND HOUSTON
INDUSTRIES, INC.

Pl et e e e e

TO TEE HONORABLE DISTRICT COURT:

NOW COMES the CITY OF AUSTIN, TEXAS, Plaintiff, complaining
of HOUSTON LIGHTING AND POWER COMPANY and HOUSTON INDUSTRIES,
INC., Defendants and seeks reformation of the South Texas Project

Participation Agreement and other relief as set forth herein.

I.

Plaintiff, the City of Austin, Texas ("Austin®), is a
municipal corporation incorporated under the laws of the State of
Texas and its Home Rule Charter and located in Travis County.
Austin is engaged in the business of producing and distributing
electrical power in the Austin area. Austin is the owner of a
16% undivided interest in the South Texas Project ("STP"), a
nuclear pcwer plant under construction in Matagorda County,
Texas, consisting o. two proposed 1250-megawatt units.

Defendant, Houstcn Lighting and Power Company ("HLP"), is a
corporation incorporated and existing under the laws of the State
of Texas, having a place of business at 611 walker Avenue,

i
Houston, Texas where service of process can be made upon its

Chairman and Chief Executive Officer, Don D. Jordan. HLP is

engaged in the business of producing and distributing electric

!power within the State of Texas. HLP is the owner of a2 30.8%
undivided interest in STP.

Defendant, Houston Industries, Inc. ("Houston Industries”),

State of Texas, having a place of business at 611 Walker Avenue,

Siren

|
|
“is a corpeoration incorporated and existing under the laws of the
|
1
|

iHouston, Texas uhpreﬁsgfﬁic. can be made upon its Chairman and

v I A

| e & 59 I ; '
fChief Executive Officer, Don D. Jordan. Houston Industries owns

-

i 8 I ..
liall the Putstandipq shares of stock of HLP.

:
el Te Folder
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In December, 1973, in the City of Austin, Travis County,
Texas, Austin entered int: a written agreement ("Participation
Agreement”) with HLP, Central Power and Light Company (“CPL®") and
The City of San Antonio, Texas, acting by and through the City
Public Service Board ("CPSB"), to participate in the construc-
tion, ownership and operation of STP. Each entity has an undi-
vided ownership interest in STP in proportion to its ownership
interest. The Participation Agreement is attached as Exhibit A.

Under the Participation Agreement, HLP is designated Project
Manager on behalf of the participants. With certain exceptions,
ELP, as Project Manager, is to provide for and is responsible for
the planning, construction and operation of STP in accordance

with the Participation Agreement and project agreements.

11I.

As part of FLP's duties as Project Manager, HLP entered into
a written contract ("Brown & Root Contract”") dated December 31,
1972, with Brown & Root whereby EBrown & Root was to act as
architect, engineer, constructor and construction manager fo-
STP.

Under the Brown & Root Contract (aivtached as Exhibit B),
Brown & Root was required, among other things, (a) i» perform all
engineering ané design work necessary for STP including all
technical services necessary to ensure design and completion of
STP in accordance with applicable codes, and state, local and
federal government regulations; (b) to formulate, establish and

administer a quality assurance and quality control program to

meet the reguirements of 10 CFR 50, Appendix B; and (¢) to

perform construction and construction management services as
requested by HLP as set forth in Exhibit B and the project
!documents.

Iv.

when Austin entered into the Participation Agreement for STP

i in December, 1973, Brown & Root haé been selected by HLP, as
) !




[}
i
{| Project Manager, as the' architect, engineer, constructor and

l
i
a

|

|

construction manager for STP and had commenced work thereon.

In Dacember, 1573, HLP and Brown & Root represented and
Austin in good £faith believed that Brown & Root possessed or
could obtain the requisite nuclear engineering, construction,
construction management, gquality assurance anéd guality control
expertise, or had the ability to obtain same, sufficient ¢to
design, engineer and construct STP in accordance with the Par-
ticipation Agreement and project agreements, the Brown & Root
Contract, the Act, the rules, regulations and reguirements
thereunder, and to have STP licensed £cr operation with the
Nuclear Regulatory Commission ("NRC"). . In December, 1873, HLP
represented and Austin in good faith believed that HLP could and
would properly perform and discharge its duties as Project
Manager. Further, Austin believed that the other participants in
good faith believed that Brown & Root possessed or coulé obtain
the expertise described above and that HLP could and would so
properly perform as Project Manager.

STP was not designed, engineered or constructed in accor-
dance with the Participation Agreement and project agreements,
the Brown & Root contract, the Act, the rules, regulations and

requirements thereunder because Brown & Root did not have the

|| above-described expertise and because HELP did net properly

perform and discharge its duties as Project Manager.

Austin's belief as to the expertise of Brown & Root and the
ability of HLP to properly perform and discharge its duties as
Project Manager relate to material facts essential to its enter-
ing into the Participation Agreement and remaining as a party .to
the Participation Agreement, that is, the identity and ability of

the party which would design, engineer, construct and provide

|| construction management, quality assurance and gquality control

|| services for STP and the ability of HLP to properly perform and
idischarqe its duties as Project Manager.
| Brown & Root did not in 1973 or thereafter have the exper-

| tise described above and Brown & Roct did not have any reasonable
!

]

fprospects of cobtaining that expertise. KLP dié not in 1973 er
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;{thereaftc: properly perform and discharge its duties as Procject
Manager.

Accoréingly, STP was not designed, engineered or constructed
in accordance with the Participation Agreement ané project
agreements, the Brown & Root contract, the Act, and the rules,
regulations and requirements thereunder.

As a result of the mistaken beliefs of the parties relating
to the capabilities of Brown & Root ané because of ELP's failure
to properly perform and discharge its duties as Project Manager,
as set forth above, Austin is entitled to reform the Participa-

tion Agreement.

V.
From 1973 through approximately 1981, ELP represented to
Austin that Brown & Root had or could obtain the expertise

described above and that Brown & Root would and could design,

engineer and construct STP in accordance with the Participation
Agreement and project agreements, the Erown & Root contract, the
Act, the rules, regulations and reguirements thereunder, and be
licensed for operation with the NRC and that HLF could ané would
properly perform and discharge its duties as Project Manager,

In reliance therecn, the City of Austin entered into and
remained in the Participation Agreement, participated and con-

tinued to participate in the ownership and funding of STP, and

forebore from taking action with respect to STP, HLP or Brown &
i%aoot.
I The representations made by HLP to Austin relate to material

l

facts essential to Austin's involvement in STP, thet is, the

|
:idcntity and ability of the party which would design, engineer,

| construct and provide construction management and quality assuzr-
Ignnco and quality control services for STP and the ability of HLP
T?to properly perform and discharge its duties as Project Manager.

ﬁ The representations made by HLP to Austin were not true in

]

ﬁthat Brown & Root in 1973 or thereafter did not have the exper-
]

|tise described above and did not have any reasonable prospects of
‘obtnining that expertise and HKLP did not properly perform and

discharge its duties as Project Manager.
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As a result of such action or forebearance by Austin, Austin
has suffered the damages set forth below, for which there is no
adequate remedy at law.

After 1977 Houston Industries controlled HLP and induced,
incited, abetted or participated in the actions described abcve.
vI.

Austin entered intc the Participation Agreement based upen
the good faith belief that Brown & Root had or could obtain the
expertise described above and that ELP couléd and would properly
perform and discharge its duties as Project Manager.

Brown & Rooct, in fact, did not have and had no reascnable
orospects of obtaining such expertise lgd HLP did not properly
perform and discharge its duties as Project Manager

Austin's beliefs relate to material facts essential to its
entering into and remaining in the Participation Acreement, that
is, the identity and ability of the party which woulé design,
engineer, construct and provide construction management, gquality
assurance and quality control services for STP and the ability of
HLP to properly perform and discharge its duties as Project
Manager.

Austin maintained the preceding good faith beliefs in
December, 1973, and thereafter, despite the exercise of ordinary
care on its part.

The £facts that Brown & Rbot was to be.the architect, engi-
neer, constructor and construction manager on the project and
that ELP would properly perform and discharge its duties as
Project Manager are of such great consequence to the Partici-
pation Agreement ¢that to enforce the Participation Agreement,
despite Austin's mistaken beliefs, would be unconscionable so
that Austin is entitled to refcrm the Participation Agreement.

Reformation of the Participation Agreement will not preju-

dice the rights of HLP.

ViI.

Under the Participation Agreement, HLP is to provide for and

is responsible for the planning, construction ané operation of

,STP in accordance with the Participation Agreement and the

[

1

i
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 pzc)ect agreements. These duties relate to a material aspect of

”thc Participation Agreement, that is, the overall coordinaticn
i
Land responsibility for the design and building of STP.

{ Austin's obligation to pay for STP was and is, in part,
%dcpcndcnt upen the performance of the above-described duties by
|ELP.

' ELP breacheé the preceding duties by, among other things:

!f (a) Selecting Brown & Root to provide the services
“dcscribed above;
(b) Contracting with Brown & Root;

!! (c) Failing to terminate Brown & Root prior to 1981;

i (d) Failing to discern that Brown & Root could not and
Hwas not performing as regquired;
H (e) Failing to promptly inform Austin that Brown & Root

{could not and was not performing as required; and
|

{
'as Project Manager.

(£) Failing to properly perform and discharge its duties

| As a result of such acts or omissions by HLP, Austin has

suffered the damages set forth below, for which there is nc

|

{adcquato remedy at law.

;I Houston Industries induced, incited, abetted and partici-
|

1

pated in the preceding actions of HLP.

' Vviii.
k As a result of HLP's breaches of its contractual obliga-
”tions, the mistaken beliefs of the parties at the time of enter-
|ling into the Participation Agreement, Austin's forebearance from
ltaking action with respect to STP, HLP and Brown & Root, and the
misplaced reliance on HLP, as set forth above, there has been a
material failure of consideration to Austin with respect to the
*Porticipation Agreement so that Austin is entitled to reformation
of the Participation Agreement as set forth below and have all

sums which it has paid pursuant to the Participation Agreement

returned to it by HLP.




8 IX.

As a result of the matters described above, Austin has been
damaged in an amount in excess c¢f the jurisdictional amount of
this court by virtue of its increased capital and interest
expenditures for STP, its loss of use of STP, the necessity to
purchase or generate replacement power at higher costs, and its
inability to plan and provide for the future power needs of

Austin, plus expenditures for attorneys' fees and expenses.

PRAYER
WHEREFORE, Plaintiff respectfully requests this Court to:

(a) Reform the Participation Agreement, such that (1)
Austin conveys to ELP its right, title.and interest in and to
STP; and (2) HLP refunds to Austin the approximately Four Hundred
and Thirty-Seven Million Dec'lars ($437,000,000) expended by
Austin to date with respect to STP and all future sums expended
by Austin with respect to STP;

(b) Relieve Austin cf each obligation, whether past,
current or future, to provide money, property or materials with
respect to STP;

(c) Enter judgment in favor of Austin and against HLP and
Houston Industries, jointly and severally, in the amount of
damages to which Austin is entitled, together with interest,
costs and attorneys' fees.

(d) Awaréd such other relief, genera -'nd special, legal
and equitable, as the Court deems appropriate under the circum-

stance.

THE STATE OF TEXAS I
I
COUNTY OF TRAVIS I

Albert DelaRosa, being £first duly sworn, deposes and says
that he is the City Attorney for the City of Austin, Texas, a

municipal corporation, incorporated under the laws of the State

of Texas and its Home Rule Charter and located in Travis County,




‘Texas and that the allegations contained in FParagraph V

‘e
e
X
o0
"

] | > *
i Plaintiff's Original Petition are true and correct.

Mt D22, |

Albert DelaRosa
City Attorney
City of Austin, Texas

-8
UBSCRIBED AND SWORN TO before me on this the b ol day of

__, 1983,

3

i¢ in and fcr
Travis County, Texas

My Commission Expires:

OFFICE OF THE CITY ATTORNEY,
CITY OF AUSTIN, TEXAS

Albert De osa
City Attorney

Texas Bar Nc. 05648500
Business Address:
Suite 304, Brown Building
708 Colorado Street
Austin, Texas 78701
(512) 477-6511, Ext. 2270

FULBRIGHT & JAWORSKI

! Blake Tartt

Texas Bar No. 19654000
William W. Vernon

800 Bank of the Southwest
‘ Building

i Houston, Texas 77002 |
1 (713) €51-5131

n VARNUM, RIDDERING, WIERENGO &

i CERISTENSON |
Thomas J. Heiden |
800 Mutual Home Building |
Grand Rapids, Michigan 49503 !
(616) 459-4186 !

ATTORNEYS FOR PLAINTIFF,
THE CITY OF AUSTIN, TEXAS
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Austin group wants HL&P to kill South Texas Project

By BAROLD SCARLETT
Pest Eavironment Writer

“AD Austin antl nuclear group s irying
10 persuade the South Texas Nuclear
Project's pariners 10 scrap the project
and wilte off the 52 bllllon already spent
on I, clalming thes will avert even hea-
vier losses in the long run

The South Texas Cancellation Cam-
paign contends completion of the 2,50
meganalt ouciear plant near Bay City
will be “a high risk investment in a de-
fective produc? ™

As arguments against completion, the
STCOC Usted Hnancing ditticulties, recur-
ting breakdowns and costly repalrs i
nuclear plants generally, repeated dis
coveries of new defects in plants, con-
struction delays and soaring costs, and
pubilic satety and health risks

It predicted the ultimate cost of the
project will be §7 bullion to 38 billlon rath-
et thaa the §55 billlon now projected.

The STCC argued that the §3 biilica to
15 bllllon saved by cancellation could be
spent on comservation, encrgy elficlency
and renewable energy sowrves. It said
the e steps would “provide a megawatl

.

L
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of encegy at roughly one-lourth the cost
of STNp ™

But & spokesman lor Houston Lighting
& Power Co, the project’'s managing
partner, called the cancellation proposal
“a dumb idea, Ilmpractical and
unrealistic.”

“Apparently no consideration ts given
the fact that we need the energy that will
come out of this plant, or that we would
Just walk away from this huge invest-
ment,” spokesman Graham Painter said.
“Or that when carried to completion, the
plant can provide the energy equivaleat
of 25 million barrels of oll & year.”

Palnter pointed out that cancell
of the South Texas Project would entall
about six times the $366 million loss that
HLAP Incurred whea It recently canceled
the Allens Creek nuclear plant.

An STCC leader, Lanny Siakin, con-
ceded that putting over the cancellation
Mea Is “a big Job.” But Sinkin sald he
belleves “it can be done before 198) Is
out.”

Sinkin sald the STOC will send a 68
page “brieling paper” on cancellation to
HLAP duectors belore & May 11 stock-
holders meeting. fle sald he hopes the

rentists discuss
' nar meteorites

cancelistion tssue will be ratsed at the
meeting.

An order of Roman Catholic nuns, the
Sisters of the Sorrowful Mother, receatly
succeeded In getting & stockholder vote
at the May 11 meeting on halting all work
on the puclear project for an lndependent
review of Its problems.

Sinkin sald the STCC's campaign pre-
dated the nuns’ action and was not con
nected with It

Sinkin, a Unlversity of Texas law sty
dent, has represented a San Antonlo
group, Cliizens Concerned About Nuclear
Power, ln a Nuclear Regulatory Commis-

Jerome Goldberg, HIAP's vice prest-
dent for suclear construction, was givea
2 copy of the cancellation briefing paper
by Sinkin and was unimpressed.

“It Is pretty much 8 rehash of lasues
that Lanny hiz leen ralsing a long
time,"” sald Goldberg, & veteran nuclear
engineer. “This paper Is basically a very
personal statement. It represents one
man's view of the world — a world with-
out nuclear power, regardiess of the
cost.”

Austin’s 16 percent share of the project

“The consensus of lawyers I've talked
10 s that HLAP will n- er let that case
§0 10 trial — they can’t afford 10, Sinkla
sald. “They'll go Into rearganization and
pay off a few cents on the dollar ™

The briefing paper contends that other
negatives in HLAP's continuing the pro-
Ject include & dearth of nuclear tnvest-
ment money, design flaws in the Westing-
house reactor vessels and steam
generators of the type being used at the
South Texas Project, a potential stock-
holder revolt and a reconstituted and lo-
creasingly hostile Public Utlilty
Commission.

Since Three Mile lsland, the paper
sald, all 19 nuclear utility projects thea
seeking NRC construction permits, la-
cluding Allens Creek, have been
canceled.

In 1982 alone, the paper sald, utilities
canceled projects at a total loss of §5 4
blllion. including 35400 milllon spent by
Virginia Electric Power Co. on Its North
Anna No. 3 nuclear plant,

“The harsh reality,” the STCC paper
argued, “ls that over the past two dec-
ades, nuclear power plants have proven

themselves 10 be unrellable, dangerous
and asucnomically expensive ™

Sinkin sald STOC bopes 10 meet with
HLAP officials belore the May 11 share
bolder meeting to discuss the cancelly-
ton idea.

“I'm coavinced trom hearing testimo-
ny and private discussions that U you
could get the HLAP directors off on a
retreat somewhere and they let thelr halr
down, they would really like 10 be out
from under it (the South Texas Fro-
Ject),” Sinkin sald

Palnter of HLAP, bowever, sald the
utility s having to serve 80000 new cus
tomers a year and must have the power
from the South Texas Project.

He sald HLAP s oot planaing to bulld
pew plants 10 serve all its needs, but s
purchasing power from other sowrces
and s already practicing conservation
g‘{o&lw“mmw

“We are trying to shave 1| million kilo-
watts by 1990 through conservation and
load management,” Painter sald “Dut
desplte all this, we must face the lact
that South Texas Is growing rapldly and
our new customers must be served ™

Scale of justice?

Climber hoping to avoid iail



