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UNITED STATES OF AMERICA
,

NUCLEAR REGULATORY COMMISSION
,

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
f

In the Matter of

UNITED STATES DEPARTMENT OF ENERGY
Docket No. 50-537

PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY

)/

(Clinch River Breeder Reactor
Plant)

NRC STAFF RESPONSE TO INTERVEMORS'
MOTION TO STRIKE AND MOTION TO AMEND APPLICANTS' EXHIBIT 1

INTRODUCTION

Intervenors Natural Resources Defense Council, Inc. and Sierra Club

(Intervenors) move to strike certain portions of Applicants' Exhibit 1

on the basis that the referenced portions violate the Board's April 22,

1982 Order.1/ Intervenors also move that portions of Applicants' Exhibit 1

be amended in conformance with Intervenors' suggested language "to bring

them into compliance with Board's April 22 Order." Motion at 6. The NRC

l Staff's (Staff) position is that the purpose for which the referenced!

portions of t!.e Applicants' Exhibit 1, as well as, all testimony submitted

by Applicants, are considered at the LWA-1 stage have been limited by the

Board's ruling on August 23, 1982 and that as so limited, Exhibit I does

not violate the Board's April 22, 1982 Order. For this reason, the Staff

opposes Intervenors' Motion.

Intervenors' Motion to Strike and Motion to Amend Applicants'1/ 22, 1982, OrderExhibit I to conform with the Licensing Board's April-

(Motion).
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RACKGROUND

The Board issued an Order in this proceeding on April 22, 1982 in

which the Board outlined the scope of the issues to be considered in

the LWA-1 hearing. In its Order, the Board concluded that 10 C.F.R.

Q 50.10(e)(2)(ii) does not require a complete safety review based on the

completed detailed design of the specific reactor proposed at the LWA-1
'

stage, but rather a preliminary safety finding based on available

information and review to date of a reactor of the general size and type

proposed. The Board indicated that safety information may be presented

to demonstrate the feasibility of general systems in the proposed general

size and type facility at the site suitability hearings.

During the August 23, 1982 session of the hearing, Intervenors moved

to strike certain portions of the Applicants' testimony on the basis that

they included a discussion of CRBR design details which violated the

Board's April 22, 1982 Order. Tr. 1299. Intervenors clcimed that this

detailed information was being used by Applicants to demonstrate adequacy

of design and performance reliability. Id. In response to the motion,

the Board ruled that the testimony, documents, and exhibits offered by

the Applicants, including the testimony in question, would be admitted,

despite the fact that they contained detailed design information, for the

limited purpose of being illustrative of the reactor of the general and;

type proposed. Tr. 1349. The Board explained that for the purpose of

the site suitability phase of the hearings, such illustrative material is

reasonable since it is necessary to have certain specific aspects of the

facility described in order to explain the feasibility of designing and

| constructing general systems of this general size and type facility. Id.
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The Board instructed Applicants to modify those portions of the testimony

which were more than illustrative. M.

Pursuant to the limitations put on their testimony by the Board,

Applicants sought to modify portions of their testimony to conform with

the Board's ruling, and to indicate that data and analysis contained in

their exhibits would be offered for the limited purpose of addressing the

feasibility of the general systems of the general size and type facility.

Applicants made certain specific changes to their Exhibit 1 (see

T r. 1986, 1979-2071) , and indicated a general limitation on the use of

Exhibit I which was to provide general design characteristics of the

CRBR, relevant criteria, and the state of technology. Tr. 1987. Appli-

cants specified that the purpose of the testimony was to demonstrate

feasibility of design as opposed to a detailed examination of the CRBR

design. Id. The testimony, as so limited, was received into evidence.

M. Intervenors have now filed a motion to strike portions of

Applicants' testimony.

DISCUSSION

Intervenors move to strike additional portions of Applicants'

Exhibit 1 for the same reasons advanced in support of the motion made '

orally at the hearing; i.e., that several portions of the testimony

contain conclusions concerning the performance and adequacy of the

detailed CRBR design features which are inappropriate in light of the
.

Board's April 22, 1982 Order. Intervenors further seek to amend certain
/

parts of Applicants' Exhibit I so as to more clearly show compliance
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with the April 22, 1982 Order and the August 23, 1982 ruling. Applicants

opposed the Motion in its entirety, claiming that Intervenors are merely

reargu'.ng issues which have already been ruled on by the Board.2/-

The Staff submits that, contrary to the assertions of Intervenors

(Motion at 3), Applicants' testimony may not be used to demonstrate the

adequacy cf CRBR sa# ty systems based on detailed, design-specific data

and analyses of CRBR. Rather, the Board limitation protects Intervenors

from having to address the issue of the adequacy of proposed CRBR safety

systems. Since the Board's limitation on the use of testimony for the

purpose of showing feasibility of the implementation of certain design

features applies to all of the Applicants' testimony (Tr.1350), there is

no need to further limit Applicants' Exhibit I by striking portions of it

as proposed by Intervenors.

Similarly, Intervenors' Motion to amend Applicants' Exhibit 1 is

premised on the faulty assumption that Applicants' proposed language

modifications to Exhibit 1, which were made to conform with the Board's

August 23, 1982 ruling, do not avoid the problem of indicating adequacy

of the detaiSd systems to accomplish their intent and purpose. As

indicated above, the Board's ruling on August 23, 1982 clearly precludes

the Applicants, or any party, from relying on detailed design analysis

for the purpose for demonstrating adequacy of systems at this point in

the hearing. Accordingly, any uncertainty that may exist in Intervernos'

minds regarding the language in the testimony is resolved by the explicit

2/ " Applicants' Response to Intervenors' Motion to Strike and Motion to
Amend Applicants' Exhibit 1" dated September 20, 1982 (Applicants'~~

Response).
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j limitations on the use of testimony as explained by the Board in its

April 22 and August 23, 1982 rulings. The Staff perceives that these

rulings are sufficiently. specific to avoid any of the problems raised

by Intervenors and, accordingly, does not see a need to go through a

detailed examination of the various sentences in Applicants' testimony to

change it so as to conform with that language preferred by Intervenors.

CONCLUSION

For the above-stated reasons, the Staff concludes that no parties

are harmed by the existing language in Applicants' testimony, given the

limitations on its use by the Board in its April 22, 1982 Order, and its

August 23, 1982 ruling at the prehearing conference. Accordingly, the

Staff does not support the Intervenors' Motion to Strike portions of

Applicants' Exhibit 1 or to amend specific language in other parts of

that same exhibit.

Respectfully submitted,

Daniel T. Swanson
Counsel for NRC Staff

'

Dated at Bethesda, Maryland
this 24th day of September, 1982
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