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1 UNITED STATES OF AMERICA'

2 NUCLEAR REGULATORY COMMISSION

3
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5
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7

8 Nuclear Regulatory
Commission

9 Room 1130 .

1717 H S tree t, N .W .
10 Washington, D.C.

7

11 Tuesday, August 31, 1992

12 The Commission convened, pursuant to notice,
.
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15 JOHN AREARNE", Commissioner
| VICTOR GILINSKY, Commissioner
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DISCLAIMER

This is an unofficial transcript of a meeting of the United States
Nuclear Regulatory Comnirsion held on August' 31, 1982 in the
Co=nission's offices at 1717 H Street, N. W. , Wasnington, D. C. The

meeting was open to public attendance and observation. This transcript

has not been reviewed, corrected, or edited, and it may contain inaccuracies.

The transcript is intended solely for general infor ational purposes.
As provided by 10 CFR 9.103, it is not part of the formal or informal
record of oecision of the matters discussed. Expressions of opinion in
this . transcript do not necessarily reflect final determinations or
beliefs. No pleading or other paper may be filed 'with the Commission in
any proceeding as the result of or addressed to any, statement or argument

' contained herein, except as the Commission may authorize.
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1 22925E212&E

2 (10.05 a.m.)

3 COMMISSIONER AHEARNE: Good morning. Chairma n

4 Palladino apologizes for not being here this mcrning.

5 He became sick over the weekend and is still not feeling

6 well, so he will not be here today. To the members of

7 the group, he asked me to apologize on his behalf.

8 A few opening remarks that he would have given

9 had he been here I think are appropriate. I am pleased

to to welcome on the Commission's behalf the available

11 members of the Ad Hoc Committee for Review of Nuclear

12 Regulatory Licensing Reform proposals, under the

13 chairmanship of Mr. Gerald Charnoff.

14 In November 1981, Chairm an Palladino announced

15 the formation of the NRC Regulatory Reform Task Force to

18 develop legislative and administrative recommendations

17 on actions which can improve the licensing process. The

18 Commission then established the Ad Hoc committee in

19 March of 1982 as part of its overall effort to address

20 nuclear licensing regulatory reform.

21 The purpose of creating the Ad Hoc committee,

22 from whom we will hear today, was to provide the

| 23 Commission with an independent assessment of

24 recommendations made by the Regulatory Reform Task Force.

25 The subject of today's briefing is the

ALDERSON REPORT;NG CCMPANY. INC,
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1 proposed legislative package entitled Nuclear

2 Stsndardization Act. This package was formally referred

3 to the Ad Hoc committee in June and it was published in

4 the Fede ral Register together with the Commission 's

5 request for public comment. Today's briefing will not

6 address the public comments, but rather will center on

7 the Ad Hoc Committee 's report.

8 This report was published. It is dated August

9 16th. The committee's report is a valuable and.

to important contribution to the Commission's consideration

11 of licensing reform. I would like to thank the members

12 of the committee, and particularly the chairman, for

13 their efforts.

14 In a minute I will ask Mr. Charnoff to take

15 over the meeting to present the report and make any

16 other points he or his committee members wish to

17 present. But first, I will ask either Commissioner

18 Gilinsky or Commissioner Asselstine or both if they have

19 sny comments to make.

20 COMMISSIONER GILINSKY: I don 't have any

21 comments but I have s question. My memory has been

22' washed clean by my vacation.

23 ( Laughte r. )

24 MB. CHARN0FF: You're fortunate.

25 (Laughter.)

ALCERSON REPORTING CCMPANY. INC.
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1 COMMISSIONER GILINSKY: Is this the Chairman 's

2 committee or the Commission 's committee or what?

3 COMMISSIONER AHEARNE: The Commission agreed

. 4 on the membership of the committee, and the Chairman

5 asked for the -- actually made the contacts. But as !

6 recall, he did come to all of us and we all agreed.

7 COMMISSIONER GILINSKY: Do you regard this as

8 a report to the Commission , or the Chairman ? Who has

9 been paying you, Bob?

10 (Laughter.)

11 MR. CHARN0FF: We regard it, I think , as a

12 report to the five commissioners, or as many
.

13 commissioners as are interested.

14 (Laughter.)

15 COMMISSIONER GILINSKY: Fair enough.

16 COMMISSIONER AHEARNE: I assure you it is five

17 who are interested. Any other questions or comments?

'

18 COMMISSIONER ASSELSTINE: I would just like to

19 make one brief comment. I know that at the time this

20 organiza tion, your group, was formed I was on the Hill

| 21 a nd' I wasn ' t a t the Commission yet, and I know there was

22 a very strong feeling down there that the Commission and

23 the public and the Congress would all benefit from

i 24 having a group such as yours look at the Commission's

|
25 legislative proposals and subsequently, the more

!
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1 detailed legislative proposals beyond stand ardiza tion

2 n. the administrative recommendations.

3 After reading the report, I was very pleased

4 with the job that you all have done. This is a very

5 contentious issue, and I for one, -- and I think all of

6 the Commissioners probably would share this, too --
.

7 appreciate the spirit in which you all pursued this task

8 and the evident effort to give this a very thorough
iv

9 review ahd to try as much as possible to develop a

10 consensus view on the proposals that you had before you.

11 That is about all I would add at this point.

12 COMMISSIONER AHEARNEs All right, Gerry.

13 MR. CHARN0FFs Le t me sa y I do want to

14 introduce the members of the committee. On my left is

15 Steve Long and George Edgar, and on my righ t, Tony.

16 Redmond and Bob Roissan. Dave Stevens called yesterday

17 and apologized that he was unable to come in from

|

18 Washington for this meeting.

19 I might say, Commissioner Asselstine, that we

20 all felt that this matter deserved a great deal of

21 attention, and I think all members of the committee gave

i 22 it that kind of attention. I think we met six times and
1

23 then there was individual effort with regard to writing

I

24 pieces of the report so tha t the committee could'

i 25 f un ct ion.
.

I
i

ALDERSON REPORTING COMPANY,INC.
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1 The other strong observation I would make from

2 this particular exe rcise is tha t it is perfectly obvious

3 thst a number of us come from different points of view

4 and different academic and professional training.

5 Nevertheless, we were easily able to arrive at some very

6 strong consensus positions that are reflected in the

7 report. -

8 Where we did disagree -- you will note there

9 are some individual statements at the end -- they are

10 really small compared to the overall consennus that wa s

11 arrived at, without the need for large amounts of

12 compromise. That struck me as being rather important in

13 terms of the diversity of the members of this group.
,

14 It was a good exercise and I think we have

15 worked well together. And to the extent you wish to

16 call on us to review the remaining legislative

'

17 proposals, if any, and the administrative reforms, we

| 18 would be pleased to function in that area.

19 I would like this morning just to take a few

20 minutes and give an overview, if you will, of what is in

21 the report, and then ask individual members of the

'
22 committee, if they wish, to comment on any piece of the

23 report, or all of it if they wish, and then allow for a

24 question and answer discussion.

25 I won't take very long in this, but it seems

ALCERSoN REPCRTING CCMPANY. INC,,

401 VtRGINIA AVE., S.W., WASHINGTON. O C. 20024 (202) 554 2345
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1 to me it would be useful. We did have in the report an

2 Executive Summary a s well a s a detailed discussion. Our

3 approach wa s , a t the outset, not to attempt to redraft

4 the proposal. We felt th a t we were unable to devote the

5 kind of time that would be necessary for that, so we

6 devoted ourselves primarily to a constructive -- we hope

7 constructive -- critical review of the proposals.

8 I would like to just run through some of the

9 major features of the consensus, or the consensuses that

10 I found in the group. I think first --

11 COMMISSIONER GIIINSKY. I wonder if I could

'2 ask you, before you get going on this proposal, if you

13 could say a word about what this is designed to improve

14 or fix? In other words, the problem as you see it?

15 COMMISSIONER AHEARNE: Are you asking for what

16 problem that they see should be fixed? Or their

17 interpretation of what the problem is that the proposed

18 bill is designed to fix?

19 COMMISSIONER GILINSKY: Well, I think I would'

20 ask what problems they think ought to be fixed, which I

21 assume is the basis for your own proposal.

22 HR. CHARNOFF Yes. I think implicit -- Well,

23 I don 't know that we have our own proposals in here so

24 much as our reaction --

25 COMMISSIONER GILINSKY: Or suggestions.

A1.OEASON REPCRTING COMPANY,4NC,
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1 MR. CHARNOFF4 -- to how to go about doing

2 what the proposed legislation was intended to do. I

3 think implicit rather than e xplicit in our report is the

4 sense that the current regulatory process deserves

5 reg ula t o ry reform. I think we would probably -- I am

6 not sure we would all formulate it the same way -- but I

7 think we would probably acknowledge that the present'

8 process has a number of significant questions or

9 problems associated with it.

10 I think we would think, for example, that

11 decision schedules are unpredictable. I think we would

12 be concerned -- we have been concerned with the fact

* ..a t determina tion s, whether made through the hearing13

14 process or through the regulatory process in its broad

15 sense, lack stability. We are concerned that there has

16 been no reasonable definition of the purpose of a public

17 hearing, and that the lack of that has crea ted a number

18 of questions in the conduct of public hesringst the

19 role iof the staff , the role of intervenors, the

20 requirements imposed upon intervenors, the nature of the

21 testimony and the extent to which a whole variety of

22 issues that may be unrelated to the specific saf e ty

23 concerns of this Commission should or should not be

24 presented within a forum.

25 All of those things, it seems to us, have

ALDERSCN REPORTING COMPANY,INC,

400 VI AGINIA AVE., S.W.. WASHINGTON, D.C. 20004 (202) 554 2345
- - _ _ _ _ _ _ _ - _ _ - - _ _ _



.

4

9

1 c om plica ted the hearing process and have made the

2 reg ula to ry ' review process so uncertain that from an

3 industry standpoint where industry is committing itself,

or a t least has been; I am not sure it is doing that4 --

5 anymore -- committing itself to very large investments

6 in large power plants with the unpredictabilities

7 associated with that.
.

8 I think this is clearly a deterrent to further

9 con sider a tio n . I am not at all saying that were th ese

10 problems resolved, we would suddenly see a rash of new

11 orders. We certainly won't, for a variety of other

12 ressons that are not material at this point.

13 But I think you can understand why, whether it

1-4 is a privately owned operation or a publicly owned

15 o pe ra tio n , there may be questions of prudence associated

16 with committing the kind of commitments that are

17 required on certain schedules, both as to approvals and

18 as to completion of facilities.

19 I think, too, that from the standpoint of*

a

20 members of the public who are concerned with the

21 specific proposals to locate nuclear plants in and

22 around their backyards, it has never been made totally

23 clear as to what their rights or obligations are. It

24 seems to move around from proceeding to proceeding.

25 There are exhortations from time to time as to what they

ALOERSON REPORTING COMPANY,INC.
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1 have to put up upfront th a t are not implemented when

2 push comes to shove.

3 There are questions as to the availability of

4 information that should or should not be made to-

5 thi rd -pa rty intervenors freely, voluntarily, and

6 otherwise, all of which we think come about as a result

7 of a failure oft all of our history of the last 15 or 20

8 years to sharpl'y define by this time what the purposes

9 of the public hearing process is all about.

10 And finally, the question of stability of

11 decisions both as to design decisions and information

12 requirements, which is not uniquely a problem associated

13 with the public hearing, but is related to staff,

14 agency, and public hearing decisions. This has been a

15 mounting problem which has caused, in part, our large
i

16 amount of increases in cost and time schedule.

17 And there has been a feeling that while the

18 Commission has a regulation on its books relating to

19 backfitting -- I think there is a clear consensus that

20 that particular regulation has not been implemented with

21 any vigor with regard to staff proposals to change

| 22 matters that have been previously determined. We are

23 not saying that there aren't reasons why past decisions

24 shouldn't be reviewed or re-examined. We are saying,
|

25 however, that we need some rigor with regard to that

1

i

ALDERSON REPORTING COMPANY,INC.
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1 matter.

2 It is out of that basic approach -- and I

3 would be glad to have other members of the committee

4 perha ps talk to that at this time -- that we were able,

5 I think, to relate to the proposed Standardization Act

6 in the manner in which we did.

7 COMMISSIONER AHEARNE4 Would perhat. 2ny other

8 members like to comment?

9 MB. ROISMAN4 I would just add to that, sort

10 of if you will a further elaboration of the question of

11 stability that at least f rom my perspective, that one of

12 the important reasons for doing the reform is that the

13 hearing process and the total review process has

14 demonstrably fallad too often.

|
15 The number of times that the Commission 's

16 hearing boards, appeal boards and even the commissioners
|

17 themselves have concluded that a plant was essentially

18 okay either for environmental and safety reasons, and

i 19 then discovered that they had not found out what was

20 really wrong with it. Plants get cancelled on the basis

21 of considerations which were arguably to be part of the

22 environmental review process. They were too expensive,

23 they weren't really needed, there were alternatives
.

24 available.

25 A system that has got as much a ttentiCn tC it

1
-

|
|

ALDERSCN REPCRTING COMPANY. INC.
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1 is a decision on whether or not to build or opera te a

2 nuclear power plant should, given the number of times

3 the Commission has had to make tha t decision -- which is

4 not great, say, compared to the number of times other

5 permitting agencies make permit decisions -- should have

6 a better track record than that.

7 There is something fundamentally wrong with

8 the system if it doesn 't happen just once or twice but

9 happens on a much more extended basis. And the safety

to matters, of course, are of great concern. But the

11 economic considerations that result in cancelled plants

12 because considerations were not properly made at an

13 earlier stage are equally of concern.'
'

14 I think that that has to do as much with

15 stability as anything else. The failure of the decision

16 to be more likely right than not is a fundamental reason

17 why the process should be made better.

18

19

20

21

22

23

24

25

.

ALDERSON REPORTING COMPANY,INC.
1
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1 COMMISSIONER AHEARNE. Anyone else?

2 COMMISSIONER GILINSKY I do not want to hold

3 you up any more, but at some point I wonder if you could

4 add ress whether these sorts of problems that you have

5 raised are problems that need to be dealt with by

6 sharpening the management of the agency or are problems

7 that need more structural solutions, changes in the

8 statutes and so forth.

9 MR. CHARN0FFs I will try to address that in

to certain areas when I get to that today if you would

11 like. I would say just partly in reply to comething

12 Tony mentioned, I think I too am concerned with the

13 question ;f how do we make errors, if' you will, in the

1-4 decisions.

15 I must say, though, that I would approach this

16 problem a little bit more modestly in the sense that I

17 am not so sure what we can do with the process is going

| 18 to be able to provide better decisions with regard to

19 some of the questions we ask of the process.

20 And particularly, I have in mind some of the

21 issues that Tony was concerned with; namely, how did we

22 fail to predict more accurately what was going to happen

23 10 years down the road when we advanced arguments for

24 why we need a plant or why we do not need a plant.
,

i
25 COMMISSIONER AHEARNE: Perhaps before we get

!
|

ALDERSON REPORTING CCMPANY,INC,
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1 into the areas of disagreement, you could quickly

2 summari=e the concensus areas.

3 MR. CHARN0FF That was not a disagreement; it

4 was an observation tha t I thought was philosophical.

5 Namely, tha t we ought not to ask of the system more than

6 it can deliver.

7 COMMISSIONER AHEARNE: I suspected it might

8 lead us into a longer discussion.

9 HR. CHAR,NOFF The proposed act clearly is

to intended to encourage the location of preapproved

11 designs on preapproved sites and limit the process

12 related to approving that to something called one-step

13 licensing and then, parenthetically, 'to give the
.

14 Commission -- it is intended to give the Commission

15 something called more authority to control or direct its

16 hearings than it now has in existing legislation.

17 I think stated in that conceptual framework we

18 do not disagree that that is a desirable goal. Our main

19 concern with the proposed act is that it is so focused

! 20 in on that that I think it has failed and we think it
i

21 has failed to deal with the realities that are related

| 22 to those kinds of proposals.

23 We think that if one is to perform the

24 regulatory process an agency just gets so many chances

25 on the Hill, it seems to me, to approach that kind of

|

ALDERSoN REPORTING COMPANY,INC,
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1 question tha t it ought to be done in a large sense

2 rather than a narrow sense; that is, we ought not to be

3 f ragemen tin g the proposals.

4 So the one basic observation we make is that

5 it is important to take into account not only the

6 proposals tha t a ra involved in the proposed

7 standardization act but the other proposals that we have

8 not yet seen which may, frankly, may remove or modify a

9 number of our concerns. But those relate to the

to administrative reforms, and we are told perhaps

11 additional legislative pro po sa ls .

12 We think that any such proposal should require

13 for one explicit consideration of the' purpose of the

14 public hearing insofar as we are dealing with that. We

15 think that in tha t regard, while we have attempted to

16 list some of the possible purposes of the public

17 hearing -- and by all means we did not list exhaustive I

18 wha t might be a complete list -- but among those that we

19 discussed we easily concluded on a consensus basis that

20 the purpose of the public hearing is dispute resolution.

21 We think that the sharp fo rmulation of the

22 purposes of the public hearing helps answer or will lead

23 to answers to a sumber of other questions related to the

I 24 conduct of the public hearing. For example, if one

25 focuses on the question of dispute resolution, it

|

ALDERSON REPCRTING CCMPANY,INC,

400 VIRGINI A AVE S.W.. WASHINGTON. 0.C. 20024 (202) 554-2345



.
.

.

16

1 immediately focuses on the question of how do you define

2 at the outset what the dispute is, how much information

3 must you have at the outset to establish that there is a

4 dispute.

5 Now we did discuss, in answer to your question

6 Commissioner Gilinsky, whether one needs legislative

7 relief towards this matter or whether one could do thir

8 by internal reform or better management. In our view,

9 it probably is sterile to argue, or unproductive to

10 a rg ue , whether the Commission has this authority in the

11 present words in the Atomic Energy Act as amended or

12 whether it does not. Because what we are looking for,

13 again on a consensus basis, is to attain the objectives

14 in such an explicit manner with sufficient backing from

15 appropriate author 4 ties, i.e., Congress and this agency,

16 that we remove or reduce the chances of litigation and
.

17 contentiousness down the road on some of these matters.

18 Certainly the hearing format and th e he a ring

19 mode has been a contentious matter in the past. We

20 think it is time to make the Congress face up to the
,

21 question of what kind of hearings it wants with respect

22 to nuclear power plant licensing.

23 In that regard, we think that the exercise of

24 discussing purposes is very important and should be an

25 integral part of the proposal. We think, too, that the

ALDERSON AEPORTING COMPANY,INC,
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1 sta tute or the proposal should include explicit

2 consideration of NEP A and other environmental matters

3 and see how tha t fits into the_various proposals.

4 We discuss this in our paper in the context of

5 early site review. There are important NEPA and

6 environmental matters that could or could not be

7 considered or should or should not be considered at the

8 early site review that really need clear delineation at

9 the outset if we are going to understand how the process

10 works. We are not necessarily talking about

11 modification or amendment of NEPA, but we are talking

12 about integration of NEPA. This may not necessarily

13 require cong ressional a pproval, but l't certainly would

14 be well if the proposal was advanced to Congress in such

15 a var that its awareness of it .vould give sanction to

16 what you are proposing to do.

17 In this r99arl, we found that the proposed

18 legisla tion was just silent on this matter. It could be

19 again that that would be handled in the administrative

20 reform package. In our view, those questions are
l

21 important and require explicit consideration now.

22 The third matter that I would focus on is the

23 question of stability or stabilization of design

24 decisions and regulatory requirements. We think that

25 there has to be some articulated ~ reasonable standard for
s

s

.

-

-

ALDERSON REPORTING CCMPANY. INC.

400 SAG 6N A AVE, S.W WASHINGTCN. D.C. 20024 (202) 554-2345

__



.

.

18

1 limiting reopening by the Staf f or by third parties of

2 issues that have been resolved between the Staff and the

3 licensee or at a public hearing or wherever.

4 The industry has been beseiged at this point

5 by changes in requirements and informational

6 requirements to the point where it has significant

7 eff ec ts. Now maybe it l's that the technology is not

8 mature enough to enable us to attain the degree of

9 stability we require. Perhaps that is what all this

10 means, perha ps not. To the extent we are allowing

11 plants to continue to be operated and to be licensed, I

12 presume that we are at a stage of maturity tha t is

13 beyond that. So that we need a formulation that is

14 rather strongly articulated which serves in the first

15 instance at least as a guide or a directive to the

16 Staff.

17 COMMISSIONER GIIINSKY: How do you interpret

18 the failure of the present backfitting rule. As you

19 say, it is not applied, or very often at any rate. .

20 Would a new rule be dealt with differently?

21 HR. CHARNOFF: I think this does become a

| 22 management question. Our proposal, by the wa y , just to

23 respond to that, is one that calls for a strong

24 management ini tia tive . That is, we do not accept the

25 formulation in the proposed legislation which includes a

|
|

| ALCERSoN REPCRTING COMPANY. INC.

| 400 vlRGINIA AVE S.W., WASHINGTON. D.C. 20024 (202) 554 2345



.

.

.

19

1 standard which we think is just prone to further

2 litiga tion and contentiousness.

3 What we really call for is a strong insistence

4 by you gentlemen as Commissioners that at least as to

5 recommendations by the Staff that there be a rigorous,

6 intelligent, rational process made at a high enough

7 level finally within the Staff where there is an
|

8 articulation of the proposed change; the reasons for the

9 change; tha benefits of the change; the costs or

10 consequences of the change, whether they be financial or

11 whether they be technical; the impact of that particular

12 change from a safety standpoint on the particular plant

13 in such a way that you as a Commissioner reading that

14 paper could reasonably conclude that the Staff has

15 thought its way through clearly with respect to any of

1C the changes that it is proposing.

17 We think that the f ailure to see tha t -- and

18 we have not seen that as a regular matter -- has been a

19 source of great concern. We would apply the same logic

20 to changes advanced by third parties and to some extent

21 to changes proposed by applicants once an approval has

22 been made. We think that approvals, once made, if the

23 process has been reasonable, gives some degree of

24 assurance that that approval is right. And there ought

25 to be a very strong burden on those who wish to make

ALDERSoN REPCRTING COMPANY,INC,
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1 tha t cha nge.<

2 Where we come out is that we need an internal

3 strong management directive that the estionale be

4 a rtic ula ted forcefully. I am mindful of, to some extent

5 in my own personal view, a deficiency, if you will, in

6 the ACES process. I f or one had always thought the ACES

7 was a great process, but th ey have f ailed insof ar as the

8 ACBS report is concerned. The ACRS report is simply

9 conclusory.

10 I think that if we had insisted that that kind

11 of organization or this type of process we are talking

12 sbout now in backfitting had required not a

.3 one-paragraph or a one-page or two-page type report but

14 a sufficient number of pages to include the rationale

15 for the decisions it is making, that that decision

16 process would be significantly improved.

17 COMMISSIONEH AHEARNEa Just as a slight aside,

18 I suspect one of the problems with that last proposal is

| 19 that the .ACRS letter represents something that at any

| 20 given time 10 to 15 people can agree to, and as a result

21 it tends not to have a lot of that detail because --

22 CONHISSIONE3 GILINSKYs All of whom are trying
'

' 23 to catch a plane.

24 (Laughter.)

25 COMMISSIONER AHEARNE: When you begin to put

t
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1 in all that detail, the length of time it would take to

2 get the letter out would increase substantially.

3 53. CHARN0FFa I have no doubt that tha t is

4 t ru e . As.a personal aside, going back to the early days

5 of the ACBS I remember I was counsel to it for about two

6 meetings and I made this recommer lation to it.

7 (laughter.)

8 COMMISSIONER AHEARNE: But you are persistent.

9 MR. CHARNOFF4 I have been patien t. But I am

to not making the proposal now for the ACRS. You know, it

11 is interesting because the fact is that this committee

12 came at this problem that you presented to us from very

13 many different persuasions, if you will. We were able

14 to deliver what I consider to be a reasonably good

15 document in terms of an exposition of views. We had

16 about 3 months to do it and it was not a 3-day exercise

17 but I think we tried very hard to do it.

18 COHNISSIONER AHEARNE: Yes.

19 MR. CHARNOFFs I think what we are now talking

20 about is not the ACRS.

21 CO MMISSIO N ER AHEARNE: Yes. I understand.
"

22 HR. CHARN0FF4 I am really talking about some

Z3 place reasonably high in the Staff apparatus that getc

24 the proposals and insists upon that articulation of

25 rationality.

.
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1 COMMISSIONER AHEARNE: Ycu mean something

2 Similar to the system we now have set up?

3 MR. CHARNOFF: If that gets publiched and it

4 is available and so on, I.think the answer is yes. I

5 think that it would work.

6 CONNISSIONER GILINSKYs Let's see. What do

7 rou mean by that?
,

8 COMMISSIONER AHEARNE: The CRGS process.

9 COMMISSIONER GILINSKY What do you mean by

10 "gets published"?

11 MR. CHARN0FF I think people should see those

i 12 papers which reflect the view of that committee that
.

13 says that.

14 COMMISSIONER GILINSKYa That sounds
.

15 r ea so nable .

16 MR. CHARN0FFs It seems to me it ought to be

17 out.
,

18 COMMISSIONER AHEARNE: Let se contrast --

19 MR. CHARNOFF I am not asking f or public
,

20 comment on it or anything else. It does seem to me
,

l

21 there is a prophylactic value in getting pa pe rs

22 published that serves to require a lot more rigor in

i 23 recommendations.
.

24 COMMISSIONER GILINSKYa Keeping a record of

25 the administrative decisions.

.
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1 MR. CHARNOFF Yes.

2 COMMISSIONER AHEARNE: Let me contract two

3 things, Gerry, that you have discussed. Ion mentioned

4 in response to Commissioner Gilinsky's question about

5 whether we could make these changes in the genersi

6 process or whether a statutory change was required. You

7 pointed out that it was ccally time to have it addressed

8 in the statute and you felt it was probably not

9 worthwhile to argue about whether or not we could make

10 the changes.

11 MR. CHARN0FF: I was referring there, of

12 course, to the hearing process. I am not necessarily

*

13 including this last matter.

14 COMMISSIONES AHEARNE: I understand that. But

15 nov let me transfer over to the backfit issue. It seems

18 to me you have a similar type of situations namely, can

17 we do this by our own regulation or should we put

18 something into the statute. I am a little puzzled by

19 your answers. They seem to be different in the two

20 different cases.

21 MR. CHARNOFF Let me say I do not have any

22 objection to a stabilization provision in the statute.

23 I think that it would be well to have it, given the fact

24 that we have not been terribly satisfied with the

25 regulation that has been on the books for the last deren
a

1

1

1

?
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1 years or so.

2 I do not see any need, thouch, for legislation

3 for it, but I do not think there is any objection to

4 having Congress face that question too because there is

5 an inherent question in here. The inherent question

6 isa Is it possible and reasonable f or this government

7 to insist upon certain changes in new plants that it is

8 does not insist upon being imposed on old plants..

9 This bothers a lot of people in terms of does

to that mean old plants are less safe. It may be true, and

11 it may not be true. But the conceptual problem inherent

12 in that kind of position, it would be well to have

13 Congress address. In that area, a backfit provision or

14 concept might be very useful.1'

15 It certainly is not essential. Whereas the

16 public hearing process is such that so many people get

17 involved in that and there is so much judicial review of

18 that that, in our view, clear consideration of that

19 matter by the Congress could only be helpful rather than

20 detrimental, whereas in the backfit area I do not think

21 there is any objection to having Congress address it. I

22 do not know that it is essential.

23 Certainly, I want to speak for myself on that

24 because I do not recall any discussion in our group of

25 congressional attention to this particular matter.

.
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1 COMMISSIONER ASSELSTINE: But, Gerry, you are

2 of the view th a t the fundamental problem in the backfit

3 area is not the standard, not the decisional test that

4 is set forth in 50.109, it is a ma na ge me n t problem in

5 the way that that decision is reached by th e age ncy.

6 MR. CHARN0FFs I think tha t is right. On the

7 other hand, I think that we do have a fundamental

8 problem with the standard that is proposed in the

9 proposed statute. I think we all agreed that the

10 standard that was proposed in the proposed statute would

11 probably lead to more contentiousness and probably

12 assumes too much as to our capability to quantify risk

13 at this point to provide any particular benefit.

14 I think that it would just slow things down or

15 cause more dispute when we are trying to focus on the

16 serits of issues rather than on procedural methods.

l 17 COMMISSIONER GILINSKY It is worth saying,

18 and I am sure everyone here is aware of it, but

19 nevertheless that one reason for the tremendous amount

20 of backfitting is that we just got going very fast, we

21 increased tDe size of reactors and the complexity

22 rapidly on the assumption that if things turned up that

23 we needed to change, we are going to change them. And

24 inevitably, they did turn up, just because that happens

25 e ve ry time you get into a new technology.

I
!
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1 MR. CHARN0FFs I indicated tha t, tha t this

2 might be a reflection of the degree of maturity of the

3 industry. On the other hand, there is something called

4 a rash of changes that comes up sonetimes that does not

5 necessarily reflect th e thought that we are trying to

6 ask you to impose upon the Staff so that there is a

7 discipline not just to reduce numbers but to mak; sure

8 they are worth doing.

9 COMMISSIONER GILINSKY I agree with you.

10 MR. CHARN0FFs We can find historical reasons

11 for this, and we can relate it to the matter you have

12 discussed, we can relate it to TMI. But we could also

13 find, I as sure, that at times people have pet schemes
,

14 that they.think are well and ought to be pushed.

15 COMMISSIONER GILINSKYs Ch, sure. We all knov

16 that. And I think it is also true that one needs to

17 face the question of the extent to which you are going

18 to change the reactors that are already built as opposed

19 to making changas in the future.

20 For myself, I do not have any difficulty in

21 a pplying a different standard to the ones that are built

22 as opposed to the ones that are going to be built. We

23 do that th ro ughout industry with airplanes and

24 everything else. But it always comes down to a matter

25 of degrees How different? And then you often have a
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1 dispute.

2 ER. CHARNOFF: You have touched on an

3 important point that I did not yet relate to, which is

4 that we do feel that the backfit problem is not just a

5 problem as defined in the proposed legislation which is

6 a problem related to standardized plant approvals. If

7 a n y thin g , that backfit problem applies in spades today

8 to plants in being, both in operation and in

9 construction, and a handle has to be gotten on that..

10 This is not a pies to reduce changes, it is a plea for

11 disciplined changes.

12 COMMISSIONER AHEARNE: Just to keep this in
'

13 perspective, would it be correct to say that you did not

14 examine the structure that we have been attempting to

15 put in place with the CRGR? .

.

16 MR. CHARNOFF4 That is correct. We did not.

17 COMMISSIONER AHEARNE: So we should not view

|
18 the comments you are making as a conclusion that the

:

19 current system we are trying to put in place is

20 inadequate?

21 MR. CHARNOFF: . I think what we were trying to

22 say is that the system that has been in place over time
|
'

23 has not worked.

24 COEMISSIONER AHEARNE: Yes.

25 MR. CHARN0FF: Some of us, maybe all of us,

|
|
r
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1 are mindful of some of the efforts you have been making,

2 and we have not reviewed that from any standpoint.

3 COMMISSIONER AHEARNE Eine. I just wanted to

4 make sure we had that.

5 MR. CHARN0FF: That's absolutely correct.

6 MR. ROISMAN: I think one thing in reference

7 to Commissioner A sselstine 's question regarding the

8 present standard, I think that in our proposal we do not

9 suggest necessarily the retention of the standard but

10 propose something, if you will, what we think is more

11 p ra gm a tic s Basically, that you should never change a

12 previous dacision if the statute does not require it;

13 that, in other words, one of the things, the reason the

14 Staff or an intervenor or applicant would go through a

15 process of saying I would like to make a change is to

16 show through this rational statement why the statute,

17 whe ther it is for environmental or safety reasons,

18 requires that the change be made.

19 The present standard is sort of more like a

20 threshold of substantiality that gets you into the

21 question of deciding whether to have that change at

22 all. What we are saying is,do not worry about the

23 question of th e th re shold so much; make a statement that

24 is rational, that lays out all of your reasons, and at

25 the end show why the statute requires the change. If

ALCERSCN REPORTING COMP ANY,INC,
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1 the statute does not require the change, it ought not to

2 be made.

3 C05MISSIONEE GILINSKY: But it vill always
'

4 come down to the judgment of people in charge.

5 MB. ROISMAN: Absolutely.

6 COMMISSIONER GILINSKT And the discretionary

7 standard is going to be a general one.

8 MR. HOISHAN: That is righ t. But what we were

9 trying to do is get away from the premise that I think

10 is in the proposed legislation, and it is in the present

11 rule as well, that by the use of some magic combination

12 of words you could somehow or other get around the fact

13 that it is ultimately a matter of judgment, and tha t the

14 only real test on all the judgment is to ask the person

15 or persons making the judgment to give a f ull.

.

16 explanation of why they reached that conclusion and see

17 if doing that produces a change in their thinking.

18 The lats Judge Leventhal in many opinions,

19 some of which were written about decisions of this *

20 agency, stressed the value of stating a rational basis

21 for making decisions as actually helping to ventilate

22 the thinking process of the decisionmaker and maybe

23 naking the decisions better. I think all we were trying

24 to do is sort of apply that concept to proposed

25 changes.
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1 Now there was a second factor. That'was that

2 a prerequisite to a change getting into this categcry,

3 if you will, was the principle tha t the ch ange related

4 to a matter which had been totally resolved before and

5 that the only issues that remained with respect to the

6 matters were essentially the inspection and testing

7 decisions that had to be made.

8 So that if you had a situation in which under

9 current law a construction permit type decision were

10 made and the decisionmaker withheld final decisions and

11 said this is a tentative decision which we do not have

12 all the information on, as you are authorized under CP

13 decisions to do, then the change requ5.rements would not

14 be the same.

15 It would not be any restriction on the ability

16 to make a change there. But if you have said, I ha ve '

17 locked it up, t11s is a final decision, and you have

18 enough informa tion tha t you ca n say that in telligently,

19 then these backfitting or stabilization standards would

20 be applicable.

21 COMMISSIONE3 AHEARNE: The second case is the

22 one that would apply were one to extend this kind of a

23 standard to current plants.

24 MR. ROISMANs Yes, that is right.

25 MR. REDMONDs I would just like at this point
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1 m aybe to mak e a clarif ying remark that touches I think

2 on some comments that you made, Tony, and it is also

3 reflected in our summary section. I believe perhaps the

i 4 sum ma ry is a little too strongly stated on this question

5 of what changes would be consif.ered approprirate or

6 allowed.

7 I believe the threshold level that they are

8 required by statutory requirements is perhaps too

9 stringent, particularly in the case where the proponent

10 of the change is the applicant where there may be

11 economic or technical value in the change, but

12 nevertheless the change may not lessen in some sense the

13 overall safety of the plant.

14 I think the body of the report elaborates a
.

15 little bit on that, but I think in the executive summary

18 it perhaps comes out too strongly that there is a common

17 threshold which is very severe which would be applicable

18 to all parties, including tile applicant. And I think
j

19 that perhaps is too strong a simplification.
,

I

20 COMMISSIONER AHEARNE: You are saying that

21 you, if I read the statement saying that the proposed

22 change is required to meet statutory requirements, you

23 are saying one would be hard-pressed to find a statutory

24 requirement that the plant be economic?

|
| 25 MR. REDMOND: That is right.
:
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1 COMMISSIONER AHEARNE: And as a consequence,

2 if the change did not affect the safety but was for

3 economic reasons you are concerned that this would not

4 meet this criterion. -

5 MR. REDEONDs There could be many reasons why

6 an applicant may have proposed a change which would not

7 Lessen the overall safety considerations but may have

8 some intrinsic value, and I do not think the applicant

9 should be precluded or put too heavy a burden on

10 proposing such a change.

11 ER. CHARN0FFs I do not think we were

12 eliminating the operative effect of se: tion 50.59, which

13 doe s f unction in this area to some ex' ent.t
.

14

15

16

17

18

19

20

|
21

i D

23

24

25
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1 But I think we are talking about any of the --

2 what Tony had in mind and what I think I had in mind

3 were any significant safety matter once decided ought to

4 remain decided, but that still leaves a lot of room for

5 some of the matters Bob was just referring to, and the

6 operative effect of a provision such as Part 50, 10 CFP

7 50.59.

8 MR. ROISMAN: Let me say one thing of concern .

9 on tha t issue. 'Jhat Bob has expressed and what I

10 expressed are not exactly consistent. That is because

11 we were not exactly in agreement on the point. I think

12 that when you open up the can of applicant proposed

13 changes that " keep the level of safety at the same

14 point," you begin getting into that very complicated

15 and, as best as I can determine as a lawyer and not as a

16 technical person, totally unresolvable problem that if I

17 increase the safety over here by a factor of X, and

18 red uce it over here by a factor of X, does the total

19 safety of the plant remain the same or not?*

20 I think it has something to do with apples and

21 oranges. So I don't think Bob and I are really in

22 agreement, and I think, frankly, the committee kind of

23 finessed the point.
.

24 I think what Bob was making clear was in the

25 summary, we may not have had enough finesse on that
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1 particular point.

2 C0%5ISSIONER AHEARNE. You see, Gerry, even

3 this committee ope ra ted as --

4 MR. CHARNOFF4 One more meeting would have-

5 done it.

6 (Laughter.)

7 MR. CHARNOFF: Let me touch on two other

8 matters if I can and then turn the floor over. We

9 considered the proposal that was in the draf t with

10 regard to the deferral on energy determinations to an

11 agency such as FERC. You will notice that we were

12 rather negative with regard to tha t specific proposal.

13 I think it should be unders'ood that we thinkt
.

14 the idet of deferral to othat competent agencies where

15 other competent agencies f unction well with adequate,

16 fair processes is something we do not oppose. We were

( 17 puzzled by the need to push for the energy
[

l 18 determinations to be made by FERC, when to the best of

19 our knowledge, FERC has not been making those

20 decisions. And to the best of our knowledge, those

21 kinds of decisions, even if erroneous, are made better

22 by the people in the local region and not necessarily by
i
! 23 the people here in Washington.

24 COMMISSIONER GILINSKY: Are you saying there

| 25 are better ones out there?
!

|
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1 MR. CHARN0FF: The fact is that the thing that

2 concerns Tony so much is that people said yes here, but

3 they really said yes out there quite a bit, too. The

4 process is difficult and the problems of projecting need

5 relate to so many matters, and it is not just a question

6 of what will the demand be, but what will the factors

7 tha t affect the demand --

8 COMMISSIONER GILINSKY: I think the logic.

9 there was everyone of these bills starts of f saying

10 energy generation is of interest to the federal

11 government because it crosses state lines and so forth.

12 The electrons don't know where they are coming from.

13 And it used to go on in the earlier drafts that the need

14 for power would be delegated to a particular state body,

15 and that seemed to se to be inconsistent.

16 MR. CHARNOFF Some of us think there is a

17 question with regard to how to best handle proposals

| 18 relating to large plants which might service one or more

19 states. I think there is a problem out there. Tha t is
i

!
i

20 my personal view.

21 COMMISSIONER AHEARNE: Our attempt to resolve

22 that problem was to go to the closest available body

1

23 which could cross state boundaries.'

.

24 5R. CHARNOFF But we felt that that problem,
,

25 which is really not unique to n uclea r, should not be --

.
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1 we should not try to resolve it through the nuclear

2 regulatory reform process for two reasons.

3 First, there are a lot of considerations out

4 there that apply, whether the proposal is nuclear or

5 otherwise. Secondly, because of the politics of the

6 situation. And this is a small part, if you will, of

7 the regulatory reform problem.

8 We could see -- to the extent we are such

9 smart tacticians on this matter, we could see

10 difficulties in noving the regulatory reform package

11 through, and tackling, if you will, this very small

12 problem from a nuclear standpoint but very large from a

13 lot of other standpoints. That would'probably paralyre

14 the possibility of getting this th rough.

15 COMMISSIONER AHEARNE: Let me point out first

16 that as long as you admit the possibility that the NRC

17 would have to do some of it -- which is the case -- if

18 you say well, let the states do it, there are some

19 states that don't require a need for power

20 determination.

21 HR. CHARNOFF That is correct.

22 CO MM ISSION ER AHEARNE: Then the NRC would have

23 to maintain the expert ability to do that. We haven't
t

|
| 24 been all that good in the past. And I would think it
i

l 25 would be useful for us to try to restrict ourselves to
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1 things we migh t be good at.

2 MR. CHARNOFF: We are not saying that you

3 should stay in the business of projecting need.

4 COMMISSIONER AHEARNE: The second question is

5 who should do it? And tha t is where we ended up running

6 into_various similar problems that have been discussed.

7 There are state boundaries that have to be crossed.

8' Tony, 1 few minutes ago, mentioned one of the

'

9 difficulties he saw failing in the process of

10 addressing, which was an accurate projection of need. I

11 would suspect that in the future, that might even be a

12 more contentious issue of what is the real need. We
'

13 were trying to find some organization.

14 Now, you might say well, . why not go to the ERA

15 which is in the business of forecasting need. If it is

16 still there , that migh t be an option.

17 I think our approach was to try to find some

18 organization which would be more likely to be expert at

19 developing a good projection.

20 ER. CHARN0FFs A number of us have gone

21 through the NRC hearings where at a time, a t least early

22 in the NEPA world, you did invite FERC or the FERC

23 predecessor, FPC people, to testify on behalf of your

24 own staff witnesses. I don 't know of anybody who is

25 particularly thrilled by the quality of that particular

l
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1 performance, and I think that to say well, we are not

2 very good, let's sive it to FERC, is an interesting

3 response.

4 I think we are not saying -- and I think this

5 group recognires that this agency really should focus on

6 the significant safety and the significant environmental

7 matters and not get distracted by these other matters.

8 However, the question that you are trying to

9 resolve and the response that you propose to it is very

10 troubling. Because the problem goes much beyond the

11 area of nuclear. And FERC just doesn't strike us as

12 being the right answer.
~

13 There may be an appropriate need for a

14 regional entity or state entities with more competence
.

15 or states where they don't deal with it, but I think

16 maybe that's a question you should pose to the Congress

17 and not try to respond to it.

18 MR. EDGARs I think there is another

19 perspective on this. I think you should start wi th the

20 question of what do you mean by certification. In my

21 mind, certification connotes some formal process of

22 approval of a capacity addition. I can only speak

23 secondhand from conferring with some of my colleagues

24 who practire in this area.

25 FERC jurisdiction today over electrical rate
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1 matters is rather limited. It is largely confined to

2 wholesale rate matters, and the amount of alectricity

3 sold in the United S ta tes that passes through something

4 that could apprcach a certification process at FERC is

5 rather small. And the " certification decisions" as we

6 know them in the United Sta tes are made primarily at the

7 state level, and when they are, there is a

8 non-uniformity as among jurisdictions concerning the

9 t ype of certification and the nature of the

10 certification in scope and even procedural differences.

11 If the intention of the bill is to confer new

12 authority on FERC, in my mind that is a much larger

13 issue, and that should be explicitly stated and that

14 should be studied.

15 When I grappled with this probles , I could see

16 the central logic of reposing the certification

17 authority in an interstate authority. But I would

18 recommend strongly that you talk to FERC firsthand and

19 get their view on what their current jurisdiction is,

20 what their current practice is, and whether this is

21 workable.

22 I do not consider sending a FERC witness over

23 to an NBC proceeding to constitute certification. On

24 the other hand , there are many state agencies, public

25 utility commissions in the United States that do certify
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1 capacity additions, do it well, do it reliably. And in

2 sy view, there would be no resson at all that the NRC

3 could not reliably and properly rely in such a
.

4 certification and accept it without further review. But

5 I think the question needs a little more fundamental

6 study.

7 It may be impractical, but I think FERC is a

8 starting point to give you some insight into what is out

9 there as f ar as the existing practice.

10 CO MMISSION ER AHEARNE: It turns out FERC has

11 send us comments saying they do not have th e sta tuto ry

12 authority.

13 MR. EDGAR 4 That is what I ' thought.

14 COMMISSIONER AHEARNE: The general sense-of
.

15 their letter is they are not particularly interested.

16 (Laughter.)

17 MR. EDGARs And now that you offer it --

18 MR. ROISMAN: I think you have identified,

19 Conmissioner Ahearne, an aspect of the problem that we

20 were also aware of, which is that where the state is not

21 going to do it, what do you do.
,

22 I think one thing we wanted to stste strongly

23 was that where the state does do it, you ought to let

24 them do that. Or if they have a regional entity that

25 doe s it, you ough t to let the regional entity to do it.
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1 And that in a way, there is a built-in p ro tection. The

2 utility can't go ahead unless it has what the requisite

3 requirenents say. Perhaps you can dump the issue of

4 whether you can build a plant in Wisconsin to supoly

5 power to Minnesota, but if you have to get the

6 permission of both states to do it, that takes care of

7 the problem. You either get two yeses or one no and-

8 throw the project out.

9 With respect to those places whe_re the state

10 or regional body is not making it, rather than looking

11 necessarily to FERC -- and what you really want to do is

12 you want to recognize what I think is an obvious fact,

13 that the Commission has done a miserable job when it has

'

l4 had to do its own "need for power" considerations. In

15 fact, I don' t mind sta ting on the public record it is a

16 disgrace, and the record proves me right.

17 But what you can do is go and contract 'rith

18 one of the states to do it for you, if necessary.

19 Maryland, Steve long's state, has done a fairly credible

20 job of this. They have a pretty good system working.

21 Before you go hand it over to FERC and say here is a hot

| 22 potato; we have never solved it, and FERC has already
l
l 23 told you yes, neither can we -- go to the people who

24 have been in the business.

25 Ultimately, it ma y be that in the best of all

l
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1 possible worlds, you would like to have national energy

2 policy done by a national body, but it seems to me that

3 will come from the bottom up, not from the top down. It

4 will come only when the sta tes decide they want to go to

5 regional bodies and the regional bodies decide they want

6 to go to a national bod y, a'nd not from up here. And

7 then if you try to stick anything in that looks like it

8 was trying to establish a national body, I think that

9 the prediction that Cerry made is more than apt. This

10 legislation would never see the light of da y. Not

11 because it wasn't meritorious, but because you would

12 have added to it that one little issue that touched on

13 the rights of states, and you have re"presentatives of

14 all those states who have to decide whether to approve

15 this legislation.

18 COEMISSIONER AHEARNE: Just because it is a

17 public record, as you mentioned, I think I would have to
.

18 say that perhaps our record is as bad as you described

19 it to be, but you and I both spent some time a few years -

20 ago looking at a lot of people who did predictions and

21 as I recall, no one was doing it well.

22 MR. CHARNOFF: I wasn 't talking about the

23 accuracy of it; I was talking about the cuality.

24 (Laughter.)

25 It doesn't ma tter if it is accura te, as long

ALDERSoN REPCRTING CCMPANY. INC,

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554 2345



.

.

43

1 a s th e q uali ty is good.

2 (Laughter.)

3 COMMISSIONER AHEARNE. Go ahead, Ge rr y .

4 MR. CHAENOFF. The last matter I would like to .

5 talk about is a thread tha t runs through most of our

6 comments that relates to something called flexibility.

7. We have found in the proposal some language here and

8 there that smacked of some what we would consider to be

9 rigidity that was unnecessary.

10 For example, -- and this one is not in the

11 legislation itself but it is included in the legislative

12 history of the analysis -- talking about whether or not

13 standardization oc one-step licensing ~should apply.

14 One-step licensing might apply only to standardized

15 plants or standardization and so on should only apply to

I think the language was -- essentially complete16 --

i 17 designs for whole new nuclear plants to be located at

18 multiple sites.

19 It was our view that the concept of regulatory

20 reform should be addressed to the question of where

,

21 there is a significant enough question related to a

|
; 22 discrete matter that can be resolved, the process ought
|

| 23 to allow for the matter to come to the agency for its

1

24 resolution so that one doesn't have to deal with!

|

| 25 essentially complete nuclear plants for the purposes of
l

|
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i finality. One mipht deal with substantial parts of an

2 essentially complete nuclear plant but not in their

3 entirety.

4 One doesn't necessarily have to limit

5 standardiza tion to a plant design that would be used at

6 multiple sites. One cculd envision -- years back we

7 talked about nuclear parks. One could envision a

8 standardized design good for ten to --

9 COMMISSIONER GILINSKY: I think the multiple

10 sites was really intended to mean for multiple use; that

11 rou simply knew at the outset that this was elicible for

12 multiple use.

13 MR. CHARNOFFs Multiple use' at on e site .

14 COMMISSIONER GILINSKY: Or other sites,

15 whatever. In other words, you expected to build more

16 than one, or at lasst wanted permission to build more

17 than one.

18 MR. CHARN0FFa Well, obviously standardization

19 should have that concept that we are not looking at a

20 single plan t.

21 On the other hand, we thought tha t there is no

22 raason why one-step licensing couldn ' t apply to a

23 complete custom plant, if you have, or an applicar_t has

24 a proposal to build a plant that is, f rom a design

25 s ta ttd point , of tha t degree of finality that your staff
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1 could look at it.

2 COMMISSIONER GILINSKY I d n''t think it was . ., - --

' "3 intended that it would not apply to a plant for which ',-
-s ~-

_

4 you had. tha t degree of finality of design. The point is ,- '

S -.
,

5 simply that that desig'1 w o uf.f , once it had received that
' D -.

6 approval, would be eligibl [for further use.
.

7 MR. CHARNoFFs- The standardization I wa.7

8 talking about --

,

9 COMMISSION $3 ';ILINSKY : At least, that is' my

10 thinking. I

11 MR. CHARNOFF: I think we would agree. It

12 seems that the legislation is cast in the context of
'

13 those kinds of rigid foimuln$ ions that are probably not

14 central to what you want and'vould limit its beneficial \
,,

k ",

n.,,

15 use. .
- 3 - fs7, y m,g ,3

16 COMMISSIONER GILINSKY: But it~does sees"to.:tp --

:~ .-,
x

t17 tha t the notion of having a design or -- we can ' t say
,

.-
. . .

~

18 the final designs that means every last bolt and so on;,

,

_-
,

essentis'1y final design -- as soon1 ~
'

19 that is why we say
,

-n r. ,,
~

20 as we figure out what that .t'ea n s . I think that is an

21 im portant conce pt. I don 'tithink you can give

22 substantially final approval hiitil you have what is a

23 substantially final design. ,'-
..

( - . .x
. . . _ .

.
s .

.,

24 MR. CHARNOFF; We didn't quar'fel too much uith',
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25 tha t. We did grapple a li s ti.> - bi t , and we camb up-wish
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1 a probably useless formulation that is more than the

2 PSAR and less than the FSAR. And the term " essentially

3 com plete final" doesn ' t I think offend any of the

4 conversations we had.in our group. I think we were

5 troubled more by the fact that that was add ressed te
-

6 something called a whole or essentially whole nuclear,,

,

7 plant.*

3 ' s- 8 The early site formulat, ion seems to be to
'\

' QN 9 either give a complete review or a complete sign-off to

" 10 an early site, rather than to pieces of it if somebody

11 has portions of it. It is that type of approach.
.

12 COMMISSIONER GIIINSKY: It has to be piecesN
-

'

s

13 that can be separa ted rea so na bly .

14 MR. CHABNOFF: The conventional one we talked

15 about for early sites, we talked about the seismic. ,

|

16 requiremens of the site. We saw no reason why an

~

17 applicant, whether it is a state agency or a local

|. 18 agency or a utility or anybody who is acquiring sites,

li
19 could not come to you and get a determination as to what

20 the seismic requirements for tha t site would be.

21 That is a separable, discrete type of

22 question. The legislation doesn 't quite entertain

j~ 23 t h.a t . There is a provision towards the back of the
i -

| 24 section dealing with early sites that probably reflects
|

25 an intent to allow that. But it wasn ' t nea rly a s

.
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1 explicit as it ought to be.

2 COMMISSIONER GILINSKY: I think there you are

3 just getting into the difficulties of having a lot of

4 piec'es of reviews around, and it may be that one can

5 accommodate that and it may be that sometimes they

6 cannot.

7 MR. CHARN0FFs It is conventional today to

8 talk about the benefits of the marketplace. But in our

9 view, the marketplace does provide a number of

10 restraints. We really don't think an applicant for an

11 early site review or a portion of it or a design would

12 come up to you with a lot of fragmented pieces because

13 it is expensive to him as well as to 'the agency. So

14 that the marketplace does have some restraints
.

15 somewhere, and we think that it would focus in on the

16 discrete portions, and you would have the reserved right

| 17 to entertain any other thoughts to decide what is

18 discrete enough to decide --

19 COMMISSIONER AHEARNE: But you don't want to

20 preclude that.

21 MR. CHARNOFF4 We don't want to preclude that.

22 COMMISSIONER GIIINSKYs When we start talking

23 about pieces of the plant itself, it is a little' harder.

24 COMMISSIONER AHEARNE: That seems to have come

! 25 up also in the comments, the distinction between NSSS
|

|

.
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1 and the balance of plant.

2 MR. CHARNOFF: Yes. There are interfaces but

3 there are values to having that available for review, it

4 seems to us. And certainly, it ought not to be

5 precluded by legislative fiat.

6 COEMISSIONER GIIINSKY: From our point of

7 view, you dere talking about stability and not opening

8 these issues up again and so on. Everytime you are

9 talking about pieces, at some point you have to put

to together the pieces. Sure, you have parameter ranges

11 and everything elsa, but you really have to check again

1:2 whether it all fits together. And the more pieces there

13 are, the more interfaces there are. They increase

14 ra ther more rapidly.

15 HR. CHARNOFF: And I don't disagree with what

16 Tony said before, ei th er. We are talking about that

17 lantum of material that allows for enough finality so

18 that you can intelligently sign off on it. You may have

19 interfaces you have to look at later, but once you have

20 that, that is finally enough for you to look at. And'

21 your process ought to be open for proposals.

22 Whereas, the legislation is cast in language

23 that may not reflect your intent, but is cast in

24 language that would suggest somebody has to come forward

25 with the whole thing to make this work.

.

|
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1 MR. ROISMAN I think our concern was to leave

2 you the flexibility. It may be that particularly those

3 of us who are lawyers here -- Bob might be able to deal

4 with you on the merits, Commissioner Gilinsky.

5 Certainly, the rest of us can. But if an applicant

6 comes up to you and says look, I think I have something

7 that is discrete enough , a nd he re is my rea so ning and my

8 explanation, and deals wi th the concern tha t there might'

9 be an interface problem later on because the applicant

10 doesn't want to come up with a proposal tha t will have a

11 relook down the road. So they will have to think that

12 through.

13 If they cyae up with tha t, 'the legisla tion

14 ought to give you the option, if you want to take it, of
.

15 saying hey, that looks like a good idea. let's give you

18 a discrete review on that particular aspect of the

17 design or aspect of the site or aspect of the

18 environmental issues.

'9 COMMISSIONER AHEARNE: Discrete review meaning1

20 final approval?

21 MR. ROISMAN: Yes. You now have it, and that

22 is it.

23 COMMISSIONER GILINSKY Subject to checking

24 all the interfaces. In other words,, anyone that comes

25 this way has to understand the degree of finality is
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1 simply less when you come with pieces. It just can't be

2 any other way.

3 3R. CHARN0FF: That is correct, but that

4 reminds me of another thought. When we were locking at

5 the one-ste p licensing proposal, it seemed to suggest

6 that the one step would involve approval, and then

7 perhaps nothing else needs to be done. What we were

8 recognizing is (a) that the one step Lay not be total

9 because there are certain issues that can't be handled

to at the early stage, and (b) there is necessarily some

11 question that is going to be looked at by this a7ency,

12 and the legislation ought to be clear that everybedy

13 recognized that so that nobody is kidded by that

14 proposal.

15 COMMISSIONER GILINSKY: I must say I go along

16 with one-step design approvals, but the more I think

17 about this subject the more I think one does not want

18 one-step approval. It may be that you don't want

19 hearings at these other steps; that may be a whole

20 separate issue. You may want to have a hearing at a

21 certain stage. Other things are set for hearing; other

22 things are not.

23 But I think that particularly as the plant

24 gets close to operation, there ought to be hold points.

25 I don't know that I would call it licensing approval,

ALOERSON REPCRTING COMPANY,;NC,

400 VIRGINIA AVE., S.W., WASHINGTON. D.C. 200 3 (202) 554 2345

._



w

3- e

:-

.

51

1 but at least hold points at certain stages. I think

2 that is the way it is done in a lot of places in other

3 areas, and as a plant stars operating, that is the first

4 time all of these things come together with the design,

5 the people and everything, and there ought to be formal

6 checkpoints, it seems to me.

7 MB. CHABNOFFs I think you are probably

8 correct, and I don 't think we would disagree with that.

9 I think you have said something that is very important..

10 But some of us had in mind at least when we talked about

11 the function and the purpose of a public hearing, that

12 there will be certain places where you have to say here

13 s hearing is appropriste, and here a hearing may not be

14 appropriate.

15 I think all of that is what r.eeds to be

16 addressed in this total package called regulatory

17 reform. We do have a hiatus in nuclear power plants.

18 We have time to do it. It is in that context that we

19 think all of the questions that were inherent in your

20 particular last observation really need explicit

| 21 consideration. And perhaps all of them or a substantial

22 part of them have to be add ressed by the Congress,

23 because there is room for debate on these issues.

24 MR. REDMOND: Gerry, I would just like to add

25 that in our discussions I think our concerns on this,
|'
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1 going from one-step licensing to nulti-step licensing, I

2 had the concerns you had about the interfacing problems,

3 and it does give some proliferation of regulatory

4 activity.

5 I guess I was persuaded, though , in the final

6 analysis by the arguments for flexibility and the fact

7 that the Commission would reserve the discretion as to

8 what kinds of issues they would consider for individual,

9 consideration and approval. But again, to preclude in

10 the language of the act that kind of flexibility seemed

11 to us to be perhaps going too far.

12

'

13

14

15

16

17
,

'

18

19

20
i .

21

22

23

|
| 24

I
| 25
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1 COMMISSIONER AHEARNE: I do not think there is

2 any chance. I doubt if the Commission would endorse,

3 and I am sure the Congress would not approve, a proposal

4 that would say that one-step means that once approved, 5

5 to 7 years before constructed and going into operation,

8 the agency never looked at it. That just would not

7 happen.

8 HR. CHARNOFF The draft does not include

9 anything lik e that either.

10 COMMISSIONER AHEA3NE: So the concept on

11 one-step is really talking about the hearing process and

12 recognizing that there has to be agency approval in a

13 different mechanism.

14 BR. CHARN0FF Maybe there f.s a final point I

15 should make: that we were very concerned that when it
.

18 came to the question of the hearing function, when it is

17 to be available and so on, this proposal has kind of a

18 backdoor approach to the question. I think these

19 questions of the na ture of the hearing, when it is to be

20 allowed, when there are not to be present and so forth,

21 are all sorts of questions that the legislation must

22 deal with. That is important not only to get a national

23 consensus, it is really very important for those who

24 propose to step into this particular area to know what

25 they are facing.
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1 While there are risks in presenting those

2 questions, it seems to me that we have to deal with

3 those questions as a society and get that clarified, so

4 tha t' rather than take it as a backdoor approach and then

5 perhaps giving the Commission more authority to do this

6 with rulemaking authority, that it migh t be subject to

7 judicical review. -

8 These are the kinds of questions that Congress

9 really ought to address. I think the best thing we

10 could do is to present these kinds of questions

11 intelligently to the Congress and let them debate them.

12 COMMISSIONER GILINSKY: Let me ask. You said

13 as part of the purpose of the hearing', you scii you

14 thought it ought to be principally, if not solely, a

15 resolution of disputes among parties. Congress must

16 have had more in mind when they made hearings mandatory

17 at the construction permit stage. I think originally it

| 18 was at the operating license stage, and they backed awa y

19 from that.
!

| 20 You are saying we ought to back away from the

21 construction permit stage. Wha t would you say has

!

22 changed since Congress put that into the law?

23 MR. CHARNOFF: That calls fo r a speech , I

wh'n Congress mandated the mandatory hearing24 guess. But e

25 in 1957, tha t was one of the conditions of the
l

I
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1 Indemnification Act. It really arose out of a specific

2 accident, the handling of the PRDC application by the

3 then Commissioner. It was, in effect, a price that that

4 Commission had to pay; namely, that there would be a

5 sta tutory ACRS with a statutory ACES report that would

6 have to be disclosed and that there would have to a

7 public hearing.

8 Congress was just bent in 1956-and 1957 on

9 getting that agency decisionmaking that reflected itself

10 in the Commission's decision in 1956, I guess it was, on

11 PRDC out in the open. They just wanted an open record.

12 That later became the vehicle for something called

13 public information, public education,'public receptance,

14 during the early 1960s. Do not forget that whole period

15 of time was one of basically one of uncontested hearings.

16 The difference has been that we have a have

17 more contentious society since the late 1960s. We have

18 many issues that people have become concerned about, and
|
'

19 tha t activity alone has changed the na ture of the public

20 hearing.

21 But beyond that, nuclear power is no longer
,

|

| 22 the great secret that it was in the late 1950s and 1960s

23 where one had to sell the product. There are lots of

24 plants out there today. The public, generally speaking,

25 is aware of that. So to approach this now and say, is

|
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1 this the same as in the 1950s and the 1960s where public

2 education are getting it out in the open was the sole

3 issue would fail to recognire that it is really a rather

4 mature industry even if it is not ma ture technologically .

5 COMMISSIONER GILINSKY : Let me ask fron

6 another ;oint of view then. Suppose we wen t with this

7 formulation and said the purpose of the hearing was to

8 resolve disputes and the Commission seems to be telling

9 them now not to look into anything on their own. Would

to it really ch ange things an awful lot? Are the boards

11 really pursuing things all over the pla ce ?

12 HR. CHARN0FFs Well, let us just examine the

13 sua sponte question. Clearly, if the' question is that

14 the adjudicatory program is designed to resolve disputes
.

15 coming to the agency from different points of view,
|
:

| 16 there really is no room for sua sponte review in that

|

17 sense.

18 COMMISSIONER GIIINSKY : Suppose you eliminated

19 that. Do you see a big change in the hearings?

20 3R. CHARNOFF: I thinkthe next big change that

21 would come about would be the concentrated attention on

22 what it is to get a contention admitted. I think in the

23 early days when the issue was one of let us allow public

|
24 education to be the primary or a primary purpose, this

25 agency adopted a number of rulings in a number of cases

1
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1 where if the board or the appeal board could determine

2 that a particular contention was marginally acceptable,

3 which was the common slogan at the time, it was admitted.

4 with almost nothing to speak for it.

5 I do think that if we are talking about

6 dispute resolution, that connotes or carries with it the

7 concept that there has to be almost at the inception a

8 sufficient showing to show tha t the re really is a live .

9 dispute that this agency has an inte rest in hearing. I

10 think the practice has been quite uneven, even though

11 this agency has spoken a little better in those respects

12 of late. But I think the practice is still quite

13 uneven, and that would make a bg difference, yes.

14 COHHISSIONER GILINSKYa So there you see that

15 as an important difference in what sort of contenticns

16 are admitted rather than the sua sponte area?

17 HR. CHARNOFF: I am not ranking them. 1 think

18 they both propose questions with regard to the function

19 of the hearing and how they work.

20 COMMISSIONER GIIINSKY In terms of the sense

21 of time and effort? ,

22 MB. EDGARs I would like to respond tha t you
,

23 have to use Gerry's phrase, "an uneven practice." Some

24 boa rd chairmen will treat that hearing as a trial and

25 come to a conclusion and get the evidence finished and
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1 you finish. Other board chairmen view the function

2 rather broadly and in certain instances, putting aside

3 the term "cua sponte," will conduct the hearing in such

4 a way so tha t it is clear that the function of the

5 nearing is to serve as an independent review or

6 overcheck on the Staff, not to simply resolve the

7 dispute.

8 In my mind, the most fundamental thing that

9 could be done with the hearing process is f or clear

10 management direction to be established. Once you have

11 established that direction, then you will have at least

12 some prospect for a uniform result. But today I do not

13 believe tha t the message is entirely clear.

14 You have made several sua sponte decisions

15 re.cently on review, and the message is becoming clear.

16 But until you do that, I do not know how you can manage

17 a process and expect a uniform review throughout that

18 process until you answer the question what are we doing

19 this for, why are we there?

20 COMMISSIONER GILINSKYs I would have to say

21 for myself, I do not see it as quite the clear blue

22 light that you see it.

23 MR. EDGAR: No. And let us not misunderstand

24 it. By simply stating the purpose, one does not bring

25 about dramatic improvement in the process. The process
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1 itself has inherent difficulties. It is a difficult

2 process to manage, and I do not think there is any magic

3 solution.

4 All I am trying to suggest is that that is the

5 starting point. If you do not start in the right place,

6 you are not going to and up in the right place.

7 HR. LONG. I see a pitfall to statutory
.

8 prohibitions to sua sponte review, though. I agree with

9 the main body of the committee that that should not be

10 the primary function, because I do not think it would be

11 served adequately by the hearing board. I think review

12 of ?.he Staff's analysis probably is mora of a management

'

13 probles within the Staff or the Commission.

14 On the other hand, a statutory prohibition to

15 sua sponte review is going to put the' A SLB members in a

16 cather strange position as they see things they think

| 17 are possibly relevant or may have been really initiated

! 18 by an admitted contention but may be a separate issue in

19 themselves.

20 If there is a sta tutory provision , you have

I 21 opened up a whole new area of litigation after the board

22 decision as to whether or not they properly heard that

i 23 and as to whether or not they properly rendered a
"

24 decision on the whole licensing question.

|
| 25 I think we may be getting more litigation out

.
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1 of the statutory prohibition. So I would urge perhaps

2 an indication for a change in direction but nothing that

3 can be litigated in the statute.

4 COMMISSIONER ASSELSTINE: How does tha t happen?

5 MR. LONG: I was discussing this with an

6 attorney yesterday to try to get a better handle on it.

7 It is fairly infrequent, as I understand it, to have

8 either an administrative law judge or any other judge

9 limited in what they can consider in making a decision.

10 If such a limitation were put into the statute just

11 given, that there is a very contentious situatien that

12 almost any handle that can be used to delay, if not

13 reverse, a decision is quite of ten taken.
.

14 I am urging that something that can be argued

15 as an indication that improper evidence was admitted to

16 the decision, tha t that kind of argument not be allowed

17 to be made unless there is really a good reason for it.

18 And I do not see that reason, I do not see where the

19 hearing boards are bringing up improper issues.

20 Tony 's separate statement in the back was

21 alleging that the TMI hearing process at the operating

22 license stage would have been improved by the addition

23 of the incidents that occurred very close to that actual

24 hearing just before could perhaps have improved the

25 hearing had they been brought in. I do not see that
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1 necessarily an intervenor would have been in a po si tion

2 to brino those in, but an ASLB member may very well have

3 been.

4 COMMISSIONER GILINSKY: I will have to say for

5 myself, the way I view it is that these board members

6 are sitting there in my place, and I find it rather

7 awkward to tell them that they cannot look into

8 something that the y think is really important. There is

9 a standard in the regulations. Maybe that threshold

to should be higher.

11 But to tell them that they cannot inquire or

12 follow something they think is important from the public

13 health and safety viewpoint is something I cannot go

14 along with.
,

15 Let me just add tha t I think taere does need

16 to be Commission review, even if it is a rather

17 abbreviated one that the Staff resolved. And if there

18 were rather formidable review by the Commission, then I

19 think one can do away with the process in the hearing.

20 MR. EDGAR: Let me suggest this. fhe very

21 point you just made is, I think, a good one. But let me

22 ask you, what do you do if you find a safety problem? I

23 think what you do is to refer it to the Staff and then

24 the Staff, if there is a problem, will take action.

25 Harold Denton has the authority to issue an
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1 order to change a license. The ICE can go out and find

2 out what the problem is. Why does the problem have to

3 be interjected into a trial-type proceeding?

4 COMMISSIONER GILINSKY: It does not hava to

5 be. I am not going to say it does.

6 MR. EDGAR: Why could the board, if they found

7 a legitimate concern, not refer it to the Staff for

8 resolution as you would do if you found that?

9 COMMISSIONER GILINSKY: Well, I might or might

10 not. You know, once you get into a hea ring, the parties

11 adopt points of view, and they hold them ra ther firmly.

12 One of the other things I would do is I would

13 take the Staff out ts a party in the hearing. Then I

14 think this approach might be a more workable one.

15 MR. EDGAR Sure. I think it would be. And

16 perhaps if we established the purpose uniquely as to be

17 dispute resolution, that again would be consistent,

18 removing the Staff as a party.

19 COMMISSIONER GILINSKYa But I think when the

20 Staff takes a very firm position in the hearing and says

| 21 something is not absolutely required or is required or

22 whatever, you cannot then just refer some new
.

23 devsicpment to them and, with all due respect to them,

24 be sure you are going to get a f air hearing f or the

25 Staff on that new suggestion just because they adept a
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1 certain point of view.

2 COMMISSIONER AHEARNE: Could I step in for a

3 moment? It is 11425. I would like to give Gerry a

4 chance to make any last comments he wants and then let

5 the other members of his group make comments. And I am

0 sure that we have some additional questions .

7 MR. CHARNOFF I think I have really spoken

8, enough. I would be happy to just turn it over to the

9 other members.

10 I do want to say that I think assigning this

11 problem to our group was a challenge to us, and the

12 contributions tha t everybody made to this panel were

13 substantial and the ability cf all of'us to work as well

14 as we did together was really a very pleasant experience.

15 COMMISSIONER AHEARNE. Other members?

16 MR. LONG: I think my opinion is very close to

17 the central opinion of the committee. I have two areas

18 of reservation, both of which I believe have been

19 discussed pretty much.

20 To just enumerate them, one was the sua sponte

21 review prohibition; the other was the problem of

22 defining a sufficiently discrete part of a nuclear steam

23 supply system that you could really make a decision

24 ahead of time and not exacerbate the problem that the

25 regulatory staff is already having in seeing
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1 cross-linkiges and interconnections for common-mode

2 failures. That is, different scenarios come up, they

3 feel they have to deal with diff erent incident scena rio s.

4 On the other hand, I think especially when you

5 get into the siting side of it, there are things that

6 come up that are on the critical path. Again, I think

7 it becomes a matter of management rather than statutory

8 design that the Commission should probably retain the

9 flexibility through the statute but be very careful how

10 it exercises that flexibility by management.

11 MR. EDGAR: I expressed my views on several

12 specific subjects. I am again in accord wi th the

13 centrcl theme of the report.
'

14 Commissioner Gilinsky raised, I think, another

15 fundamental questions wha t should we do

10 administratively, what should we do by statute? With

17 one minor exception, I do not think there is anything in

13 here that you need statutory change to implement. And I'

19 will identify that. The value of having Congress act is

20 that some of the policy implications are aired and

21 decided probably by the body that is best equipped to

22 decide those functions.

23 Ihere are th ree things that Congress acting

24 vill dos one, it will provide some impetus for

25 implementation; two, it will provide some permanence;
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1 and three, it will inject permanence into the system.

2 I think the latter point is a key one in

3 connecction with the one area where I think you need a

4 statutory ch ange. In my view, there are three

5 priorities h ere fo r the Commission, whether it is

6 administratively or by statute: backfit, which we

7 discussed ea rlier, and I think that ought to go -

8 administratively;

9 The purpose of the hearings, which we-have

10 discussed, which I think you need a minor statutory

11 change on that mandatory CP. You have an inconsistency

12 there. If you say that the purpose of the hearings is

13 dispute resolution, then you must go back and clean up

14 the mandatory CP issues

15 In terms of format of the hearings, 4hich we

16 have not discussed, I think what you heve oot is, at

17 least in my view, the Atomic Energy Act does not require

18 any change in order for you to apply informal hearings
,

19 to either rulemaking or SEN licenses. You have at least

20 an argument that has been made that no change is

21 required on CP an OL hearings under the Atomic Energy

22 Act.

23 But in my judgment, you should be very

24 explicit and you should get that nailed down in the

25 statute. Otherwise, the uncertainty that is going to
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1 pervade the process will effectively hanstring the

2 reform effort.

3 The Sholley case is a perfect example where !

4 think everybody understood as a matter of practice what

5 the law was, but words in the statute were not as clear

6 as they could be. Now tha t needs to be cleaned up.

7 I would not rely, similarly, on the state of

8 the Atomic Energy Act for my autnority to impose

9 informal hearings on the cps and Ols.

10 And as a final note to that, our committee did.

11 not address in any detail the specific format

12 questions. But I would like to express a personal view

13 that I would strongly urge you to consider a reform

14 which slants the f ormat of the hearing away from the

15 trial-type process and toward more informal mechanisms

16 for consideration of issuns, be it a hybrid hearing, be

17 it a legisla tive hes ring.

18 But my personal view is that, given the nature

19 of the issues presented, that the trial-type process -

|
20 does not work effectively and, indeed there are

21 preferable means for resolving disputes of this nature.

22

23

24

25

ALDERSoN REPORTING COMPANY. INC.

400 VIRGINIA AVE., S.W.. WASHINGTON. 0.C. 20024 (202) 554-2345



.

.

67

1 COMMISSIONER AHEARNE: Bob?

2 MR. REDMONDa I believe I have al re ad y ma d e

3 some qualifying remarks in our report that I thoucht

4 needed to be made. But for th e reco rd I would just like -

5 to say, speaking for myself -- and I am sure the other

6 committee members -- I commend the Chairman on the fine

7 job he has done in ecming in with this report in a

8 timely fashion.

9 MR. ROISMAN: I think on the question of

to dispute resolution, we were all in agreement that that

11 was the purpose for the hearing. I think where we would

12 have disagreement is if and when we were asked as a body

13 to address the question -- well, wha t' flows f rom tha t .

14 And, of course, in our report we don't really address

16 tha t question.

18 I wrote separate views on one thing I think

17 flows f rom i t, but others were, in effect, expressed

18 today. I don't think it necessarily means that you

19 eliminate sua sponte review. I think the question of

20 whether you have it or don't have it is more semantic

21 than real.!

22 In the real world, a member of the hearing

23 boa rd tha t thinks there is a question that he thinks

24 ought to be answered before the hearing is completed

25 doesn't need to be told that he has the right to sua
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1 sponte review in order to get the answer. He is a very

2 powerful individual in that hearing and he can plant the

3 bug in somebody's ear and make sure the issue gets in

4 there one way or the other. So if he is concerned

5 deeply enough, it will be there, so I don't really worry.

6 I think precluding it and saying you cannet do

7 it, cosmetically doesn't sound very good. It sort of

8 says hear no evil, see no evil, speak no evil.

9 But on the question of whether or not you

10 should raise the threshold for contentions, I don't

11 think that is related to the question specifically of

12 dispute resolutions. You can have a dispute tha t starts

33 as then-Judge Burger said in the Unitsd Church of Christ

14 caso, as merely a coaplaining vitness. That was his

15 standard that you treat a " intervening party as a

18 complaining wi tre ss . " They make their statement and

17 then it imposes on the agency sn obligation to

18 investigate the charges. Or whether you ha ve to come in

19 here*With a prima facie, and if you don't have a prima

20 facie case you can't get in. Either one involves

| 21 dispute resolution , and the threshold ties into a
|

22 different issue.

23 And there is one that I think the committee

24 did not rnach agreement on and I wrote a separate

25 sta tement on; that is, how do you get the quality of the
I

-
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1 disputes you are resolving improved. We really don't

2 touch on that in the main report. I think the reason we

3 have this disagreement is that while we all agree there

4 should be dispute resolution in the purpose of the

5 hearing, what we don't agree on is why. Why should it

6 be dispute resolution.

7 I think the reason it should be dispute

8 resolution is because they are real dispute; that

9 despite ACRS and staff reviews, they are not resolved

10 yet. There is a need for an independent body, and the
%

11 hearing boards are that independent body, to look at the

12 issues that the parties think are important enough that

13 their resolution needs to be made by somebody else, and

14 resolve them.

15 If that is the "why" for the dispute

16 resolution -- in other words, that there are real

17 disputes that have not been laid to rest yet -- then I

18 think it follows that every effort should be made to see

19 to it that the resolution of the dispute is based upon

20 the best reasonably available information and evidence.

21 That does not happen now and it does not happen for a

22 variety of reasons.

23 One, it doesn't happen because of the people

24 who are involved in the hearing. Only two of them

25 usually have enough resources to present all of the
l i
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1 evidence in support of their particular position; the

2 staff and the applicant. And the staff and the

3 applicant, in the great majority of cases, have the same

4 position.

5 That is ac t an immoral result; it is not one

6 that is necessarily objectionable. You can understand

7 how it happens in the nature of th e sta f f review tha t

8 the applicant changes a lot. B,u t the appliant and the

9 staff are very contentious if you compare what the

10 applicant proposes and what the staff and applicant

11 agree to. The staff knuckles down under a lot.

12 The other society, the people that didn 't

13 agree with the way that issue was resolved, usually

14 don 't have the same level of resources.

15 Now, I have often talked about, and this

16 Commission has often considerede should you give them

i 17 coney so that if their resources don't at least match,

18 you give them equal access. And 1 am becoming

19 increasingly aware that tha t is an unpopula r position.

20 CONHISSIONER AHEARNE: Particularly about a

21 mile and a half down the road.
1

22 ER. ROISHAN: That is right. It has not sold

23 well, even though thi Commission has recommended it
.

24 twice.

25 So it occurred to me that from my own

l

'

|

|
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1 perspective, I, too , wasn 't thinking about it as

2 intervenor funding. That again went to the question of

3 why, if the taason the intervenor is in the hearing is

4 to "give them a chance to have their say", then the

5 intervenor f undino makes sense. Give them enough money

6 so that they can say it as well as they can. I don't

7 see that as a reason for the hearing.

8 The reason for the hearing is to resolve these

9 disputes. Well, it doesn't matter that the source of

to this legitimate dispute happens to be a little old lady

11 in tennis shoes who, as Dolly Reingold did when she was

12 involved in the Seabrook hearing, read an article about

13 earthquake probabilities in a magazins and though t gee,

14 I wonder if this plant.has an earthquake problem,-or

15 whether it comes from an esteemed scientist who has

16 s pe nt years studying this particular proposal and comes
i

17 in as an intervenor in the hearing. A dipuste is a

18 dispute. It deserves, if it has serit, full

19 consideration.
!

20 So what I have proposed in separate views that

21 David Stevens and myself basically agreed on was a

22 mechanism by which, when there is a dispute there and,

23 in the judgment of the board, all the informat.'.on that

24 could be reasonably presented wa sn ' t a vaila ble , that

25 some mechanism should be provided to make it available
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1 that there should be a way -- and there are many

2 dif f erent ways to do that.

3 You could say to the staff go out and get us

4 additional informa tion. It migh t be a type of study, it

5 might be a particular individual, we want to hear Dr.

6 Smith on this question, or some combination of those.

7 Or the board itself would simply say okay, we are going

8 to retain some people and go to a consulting firm. You

9 might go to the ACRS as consultants or something like

10 that. Or to say to the party who raised the dispute who

11 didn't have the money to present the expertise, you

12 present the expertise, and if when you have presented it

13 it has made a substantial mark on this record that we

14 think is important, we will reimburse you for the cost

15 of that.

16 Any one of those, it seems to me, accomplishes

17 the same result. Now, that would not be a valuable

18 thing to do if there was no evidence or no rionificant

19 evidence that there was some value to having that kind

20 of dispute resolution; if everything is okay, if the

|
21 hearing is nothing but an unnecessary adjunct put in

22 there as a result of what we now probably all agree was

23 a group of reasons that are no longer valid.

24 The licensing board on a number of occasions,

25 the appeal board on a number of occasions, has pointed

.
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1 to the hearings and the value they have had in improving
x

2 safety and environmental matters. No one is closer to

3 the process than they.

4 I think it would be unfair to suggest that

5 well, why wouldn't they say that? 'Their jobs depend on
'

6 it. If you ask any of them, they would tell you their

7 job is mean enough as it is without fighting to keep

8 it. I think they would say from-their perspective, it

9 generally has happened. There' hasn ' t been a marked

to change in plant design or environmental protection.

11 In addition, even more dramatic may be the -

12 issues that got raised and were not, adequately presented'

13 and ultimately were proven to have been correct. If you

14 go back through the history of Commission decisions in

15 the 1970s, you will find testimony of experts who were

16 unable really to present the best case. I was familiar

17 with some of them because I put them on the witness

18 stand and I know what they couldn' t do because of their

19 lack of time and resources to do it, sci in some cases,

20 because they were not expert enough.

21 But you will find people predicting in 1972

22 that the Seabrook Muclear Plant 'vould ren into severe

23 economic problems --

24 COMMISSIONER AHEARNE: I have to step in.

25 This is one of the financial processes. '
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1 MR. ROISMAN: I think that the process that was being

2 talked about at that time was only a year or so before

3 the plant actually began construction. And the delayr

4 tha t have transpired since that date are not traceable

5 to the process, because every chance that the intervenor

6 had to get an injunction , you guys have returned it.

7 They never got an injunction.

8 CO MM ISSION ER AHEARNE: Well, it is a longer

9 argument. As I recall, there were stops and starts and

to stops and starts.

11 MR. ROISMAN But not stops and sta rts that
.

12 were from the process we are talking about.

13 COMMISSIONER AHEARNE: I am*just talking about

14 the prediction that it was going to fun into financial
.

15 problems.

16 MR. ROISMAN: I don't want to argue with you.

17 You guys might even get to see it again.

18 (Laughter.)

-19 I will submit that when the opportunity comes

20 and if the Commission is interested, I could very easily

21 have presented to you documentation that will show that

22 when individuals are making predictions about why the

23 company had financial troubles and what steps it would
|

!

| 24 have to take, --

l
25 COMMISSIONER GILINSKYa You know, you are.

!
,
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1 taking an example of something we decided really ought

2 to be there in the first c ',a ce .

3 ER. ROISMAN: I mentioned that R.B. Briqqs,

4 who is a hearing board chairman, had raised the question

5 of radia tion-induced embrittlement in pressure vessels

6 at Indian Poin t Number 2 in the 1970s, emegency planning

7 issues that have been raised consistently that after

8 Three Mile Island suddenly became the vogue, and the

9 Commission issues related to a variety of safety

10 features from electrical connectors on down to other

11 kinds of issues that have been raised and never

12 adequately, never thoroughly, never completely

13 addressed, and that the system would have benefited

14 tremendously.

15 This stability which all members of this

16 committee and I think the Commission members feel as

17 vell feel would be a desirable thing would have

18 benefited if enough informa tion had been there.

19 I think what is happening in the discussion of

20 the reform proposals is a failure to appreciate that no

21 matter how much you make the system smooth, you cannot

22 make it better if you do not attack this fundamental

23 question of the quality of the process.

24 Arguably, you can take the public out of it

25 altogether and still improve the quality, as long as you
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1 recognize that there would be times when th e sta f f a nd

2 the applicant would not put in the information that an

3 independent decisionmaker might think ought to be there

4 in order to resolve certain types of problems.

5 You are set up in such a way that the staff

6 and applicant are no t supposed to do tha t. The

7 applicant certainly is not going to volunteer the

8 alternative decision on how you design the plant. And

9 the staff doesn't do it because their function is --

10 they have seen it as ultimately to defend their position

11 not to complete the reco rd .

12 If you shift the staff's role, as Commissioner

13 Gilinsky suggests, and don 't' make them a party to the

14 proceeding, then maybe their job becomes filling in the

15 gap, watching the record and saying wait a minute, there

16 is a gap here; we are going to fill that in with some

17 additional information. Then your need to go outside

18 the staff's resources to provide additional information

19 goes down dramatically.

20 The proposal I make doesn't preclude the staff

21 from putting that information in all on its own for

22 submitting to experts' point of view where there is

23 legitimate disagreement, saying this is a dispute that

24 exists, here are the experts that have the two positions

! 25 on it; we will listen to what they say, resolve it, and
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1 let's move on to the next issue.

2 If they don't do th a t and there is an expert

3 out there whose view is pertinent, the board ought to be

4 able to get that in and complete the record. I had

5 initially :onsidered -- in fact, the record vill show

6 that I would not support the ref or.as in this proposal --

7 if there vss not a mechanism by e ich we could improve

8 the resolution. My separa te vie w: do not state that.

9 Th e reason they d or. ' t As that as we vent

10 through the process of lo . ting at the reforms, I became

11 convinced and am convinced that the value of those

12 reforms is, in some way, unreisted to this other

13 question. I think they would be good', even if we don't

14 improve the quality of the hearing. I am not sure that

15 the margin of improvement would be very dramatic without

16 addressing the question of quality, but I think that

17 they are worth doing.

18 Ihat is not to answer the question whether

19 that makes then politically saleable, but that ansvers .

20 the question for me, personally. So although on the

21 record of the committee I have put in the caveat, I
)

22 think that as long as they are as we have proposed them

23 in here and there are some really critical compromises

24 in there, if you will, to me that if you changed one of

25 then I might :hange my opinion about that. But they
,

,
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1 weren't compromises that were made. So at least

2 personally, I don't hold to that.

3 Lastly, I want to make quite clea r, as I think
i

4 the other members of the committee have, in my .

5 participation on this committee I represented only what

6 views I had. At this point, I have no clients that

7 relate to this issue and if I had, I wouldn't be-

8 representing them here. So my views don't necessarily

9 represent the views of intervenors whom I no longer am

10 in the business of representing, and they may very well

11 have cifferent views on these matters.

12

13
*

14
;

15

16

17

' 18

19

20

21

22

23

24

25
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1 COMMISSIONER AHEARNE: Addressing that last

:
2 point, I kov for myself in the names that I have

3 proposed, and agreeing on the final selection of people,

4 I was not viewing it, and I know the Chairman was not

5 viewing it as you people representing a series of

.

6 clients. We weren't looking at you representing the
i

7 State of Maryland or you representing intervenors, or

8 George the group of utilities or inat Bob represented

9 the university. It was more that you people had, we

to believed, expert knowledge of different facets, and we

11 were really asking for an advisory group to bring in

12 your individual expert knowledge, and I think that's
,

13 what we ended up with..

14 Let me ask a few questions, and I'll see if

15 the other gentlemen have any.

16 First, I would have to say that I found myself

17 in substantial agreement with your report, so thereforei

18 I cannot really begin to ask a lot of questions about

19 why did you say something.

20 CONNISSIONER GILINSKY You might have the

21 wrong answer.

22 CONNISSIONER AHEARNE4 They finally got the

23 right answer.

24 (General laughter.)

25 COMMISSIONER AHEARNE: And seldom do you ask a
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1 student who agrees with you --

2 MR. CHARNOFF: Look, we are very flexible, and

3 ve will change that, if you would like, to put you in

4 that position.

5 COBEISSIONER AHEARNE: But since I had in the

6 past led the Commission or proposed to the Commission

7 that we had endorsed twice going forward with intervenor

8 funding, and I have been bloodied somewhat in the OMB

9 and Congress defending that, I found myself more in

to agreement with Tony's dissenting views than the separate

11 views of the rest of you, so that while I was in

12 substantial agreemen t with the points you make that the

13 federal government is funded by the taxpayer and in

14 theory the NRC staff is representing the citizen, I

15 agree with tha t in theory, but I think the point,

16 nevertheless, ends up that many times institutions don' t

I
i 17 really have the term that you have used frequently this

18 morning, the flexibility to look at an alternative

19 approach when the institution has basically, at least

20 one segment of it, reached its final position. And I am

21 sure you have seen that in many places. I have seen

| 22 that in a variety of government agencies. By the time

23 the decision reaches the top of the organization, it is

24 very, very difficult to get anything else looked at

25 because so much irguing has had to take place.
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1 Now, many government agencies fund the kind of

2 alternative examination Tony was talking about. They

3 don't call it inteevenor funding, they call it hiring

4 outside consultants or getting a consulting contract,

5 but in essence that is wha t hapgens.

6 So I guess I would be interested in perhaps a

7 little more explanation of why you disagree with what

8 Tony has just said. .

9 I have read your views, but perha ps --

10 MR. CHABNOFF. Let me try a first response. I

11 appreciate what you are saying, that is, that there is

12 something ralled administrative decision inertia; once

13 made, it is hard to turn things around.

1-4 I have two reasons for being concerned with

15 let's use the term intervenor funding, otherwise

16 formulated by -- Tony has a dif feren t cast tha n tha t.

17 One is that in response to this question of how does one

18 monitor the staff, the Congress a long time ago

19 established the ACRS as a statutory group to provide

20 tha t outside consulting, wise man type of overview.

21 To my mind, that institution hasn 't been used

22 to its best capability in terms of providing that kind

23 of review, and I would like to see attention paid to

24 that because I think the competence is there. I am not

25 sure the challenge has been there, nor that they have

.

ALDERSoN REPORTING CCMPANY,INC.

400 VIRGINIA AVE., S.W WASHINGTON. D.C. 20024 (202) 554-2345



|
|

.

.

82

1 met the challenge.

2 Second, I think that there is just too much

3 tha t is random in the concept of let's have something

4 called intervenor funding from time to time in order to

5 check on the quality of the staff. The need to check on

6 the staff and the institution is apparent. The concept

7 of doing it at random doesn't appeal to me because I

8 think it deceives us.

9 COMMISSIONER AHEARNE: But just to jump in,

to Jerry, that wasn't the proposal Tony just described. I

11 thought what he was just describing -- that 's w hy' I was

12 asking for a response to what he described to focus what

13 he thought he was covering was a mechanism. If an

14 alternative issue has been raised, another issue, an

15 alternative approach in which more information is

16 requested, that there would be some way of getting

17 tha t. That was not really an audit of the staff, it

18 wasn't a check on the staff, it was a mechanism to get

19 further explanation.

20 MR. CHARNOFF4 I think that's right, but I was

21 responding to the way you put the question, namely, how

22 does one protect against this institutional inertia?

23 COMMISSIONER AHEARNE: The momentum has been

24 built up and given direction, so now the inertia is

25 there, and a proposal to deflect has been raised. How

ALDERSON REPCRTING CCMPANY. INC,

400 VIRGINI A AVE., S.W., WASHINGTON, D.C. 20024 (202) 554 2345



.

.

83

1 do you get that strength?

2 MR. CHARNOFF First of all, I think I'm quite

3 sympathetic to the view of having the staff removed as a

4 party, which takes away some of the sting from the
i

5 issue, but I guess I come at it because -- maybe I'm

because I'm cynical about experts, the6 getting old --

7 concept that Party A raises the issue and therefore

8 there is a dispute, now there ought to be a call upon

9 some expert. There are a lot of Ph. D.s out in the

10 country. We have produced a lot in the United States,

I'm not angry at Ph.D.s. It's11 and I've found that --

12 very good.

13 (General laughter.)

14 MR. CHARNOFF: But I do think that what
.

15 happens --

16 COH5ISSIONER AHEARNE: You demean my limited

17 currency.

18 MR. CHARNOFF: Spend it now. All of our

19 currency is getting diminished.

20 I have a lot of difficulty that a party to a

21 dispute needs then to call upon the tribunal before he's

22 present, to bring in the so-called expertise that is

23 lacking. The reason I say that is that I do find that

24 it is very hard, despite everything that lawyers try to

25 do or pretend to do in terms of qualifying or

.
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1 disqualifying experts, to limit, if you will, the

2 avsilability of the pool of experts that ought to be

3 called in. I see in the proposal Tony has made the

4 potential for vastly more litigation, namely, the

5 failure to call upon this expert or that expert or

6 enough other experts when in theory this process does

7 call for raviaw by an Applicant, review by a staff,

8 review by an ACRS, and still another level that may be

9 undefined and unquantified, carrying with it the

to challenge that would be inherent in a decision to call

11 in Expert X or not to call in Expert X or not to call in

12 Y and Z in addition as experts when if a party has

13 sufficient ability to rise to that threshold that says

14 that there is an issue, then tha t ability also ought to

15 be sufficient to put the matter before the tribunal

16 without trying to fund that concept and saying

17 government, we need still a third and fourth level of

18 funding for it.

19 I am troubled by that because I think we would

20 approach the concept of dispute resolution in an overly

! 21 simplistic manner. The fact is that there are very

22 strongly held views on a lot of the issues that come

23 before this agency, and there is no question that

24 disputes will be presented and they will pass that

25 threshold. And then the strong issue will be, well, we
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1 haven't called upon all those experts that are out

2 there, and we haven't called upon enough of them.

3 At some point we need some sort of internal

4 restraint, and the internal restraint is when is enough

5 enough? I am afraid that particular proposal that is

6 before us that I have disagreed with in my separate

7 views conflicts with my idea of what a represen tative

8 government is all about and conflicts with my concern

9 that we would not be able to draw the bounds around a

10 particular issue.

11 It is for that reason that I am opposed.

12 I guess the others of you here also joined

13 with me on that.

14 HR. 10NG4 I guess I'll lead off on that. My

15 feelings on this are predicated on a belief that there

16 are real issues and then there are what I call unreal

17 issues that appear in most of the licensing hearings.

18 There is an element in the hearings that has to do with

19 delay or especially with inflation levels as they are

20 now actually preventing by the way.

21 So I see a spectre in what it has proposed, if

22 the intervenor can bring forward the witnesses and the

23 licensing Board as considering whether or not those

24 witnesses are really presenting some thing that we really

25 end up with a cadre of experts or perhaps semi-experts
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1 opera ting on a con tingency fee which to me would really

2 exacerbate the problems we have in the hearings now. It

3 is really a pragmatic feeling that the mechanism that

4 Iony has proposad just really would not improve the

5 quality of the dispute resolution at the hearing.

6 It is an interesting alternative to provide

7 the ASLB members a little bit more authority to seek

8 expertise. They can now direct staff to bring

9 information to them, and I have seen it done. They may.

10 perhaps need some provision for funding to bring

11 expertise f rom outside the staff, and that may be worth

12 considering.

13 That is the sun of my worries and thoughts on

14 that.

15 HR. EDGAR: I won 't repeat the written views

16 nor do other than endorse Jerry's points. But there is

17 one other perspective on this question that Steve's

18 remark prodded my memory.

19 As we have looked from time to time over the

20 last few years or so at the intervenors' funding

21 proposals, and as I have looked at several of those

22 proposals, I have seen practical problems of

23 implementation. I have seen some philosophical

24 disagreements with the proposals, and most of them were

25 predicated on the fact that there can be a substantial
,

l

ALCE.9 SON REPORTING COMPANY,INC,

400 wtCI!u AVE S.W., WASHINGTON. O.C. 20024 (202) 554 2345

- ,



.

.

87

1 contribution to the record, and that that is a worthy

2 public purpose, and theref ore it ought to be publicly

3 funded.

4 There is one other outlook that perhaps might

5 be worthy of consideration. It also assumes that there

6 are a great deal of potentially worthy disputes out

7 there that if people had the means to raise, they would
,

8 raises that there is a large population of issues that

9 are missing from the Staff's review and from the ACRS

10 review and the applican t's analysis.

11 Now, rather than to debate whether that is

12 true or not, we could hav6 differing views on that

13 subject; why not put it to a market tect? In

14 conventional forms of litigation of certain types, the

15 prevailing party gets fees. I would think at a bare

16 minimum, if you want public funding, that the first and

17 p rima ry prerequisite is to prevail on the merits of an

18 issue. I have yet to see that surface in any form, way

19 or shape. That would at least test experimentally for

20 you whether there is a legitimate premise there, that

21 there are lots of unanswered issues.

22 Then, going beyond that, the question of the

23 Board retaining experts, it seems to me that the Staff

24 has a great deal to do. They have a great

25 responsibility in their role as the Staff. I strongly
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1 f avor that the Staff not be a party to the hearing, tha t

2 in aany respects, making the Staff a party to the

3 hearings diverts their resources, diverts their

4 attention, and in effect creates the impression of a

5 fixed position. At least my experience has been with

6 the Staff that the position is not always fixed. If you

7 remove them from the hearing, that brings to mind some

8 of the stability discussion we had this morning. I see

9 a little contradiction in assuming that the Staff is

10 cast in concrete on one hand and then saying the Staff

11 is backfitting everybody with these rash of backfittings

12 on the other.

13 CONNISSIONER AHEARNE: Well', that 's all right ,

14 George.

15 52. EDGAR: It seems to me that in those.

16 circumstances that again the Board has a legitimate

17 safety issue or an intervenor can't pursue it. Matters

18 like that can be pursued by the Staff. They can be

19 evaluated by the Staff. But my problem is I don't see

20 tha t that all has to be done in a formal hearing

21 process. We can resolve issues without recourse to

22 trial type procedures.

23 I think we must presume that this agency staff

24 can pursue issues effectively and vill attempt to make a

25 good faith resolution of a technical issue. I don't

ALDERSON REPORTING CCMPANY,INC,

400 vtRGINI A AVE., S.W., WASHINGTON. O.C. 20024 (202) 554 2345

.-



.

.

39

1 think we need to have it all in the trial type

2 proceeding. I just think we have overjudicialized this

3 process. It h ss just reached proportions that are just

4 not serving the public interest.

5 COMMISSIONER AHEARNE. Bob?

6 MR. REDMOND: I guess I would just further add

7 some support to George's comments. I guess I would

8 support Tony's point that if we are going to be looking

9 for an improved hearing process, we certainly want to

10 try to find mechanisms that make that the best quality

11 type of process that we can. And part of that requires

12 to have all the significant information available to

13 resolve the dispute, and I think we ought to do that.

14 I guess where I would differ from Tony perhaps

15 is the mechanism for accomplishing that. Again, I would

18 tend to rely on the staff as the objective body of

17 expertise to consider those issues and relevant
;

i 18 information and come to some recommendation, assuming
i

19 tha t the Staff is not a party to the hearing.

20 Admittedly, when they are, that presents a different

21 situation. There must be some mechanism to handle that

22 special situation.

23 But the Staff I think needs to be relied upon

24 as a responsible body representing the public interest

25 and resolving these technical issues because I think
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1 they are the experts, and they should manage that
;

2 tarhnical re view process.

3 So I do think that that is the direction I see

4 in trying to improve the quality, to perhaps make more

5 reliance on the Staff for that purpose, and thereby

6 hopefully impro9e the quality of the hearing process.

7 COMMISSIONER AHEARNEs Perhaps since we are

8 running quite late I will turn to first Commissioner

9 Gilinsky and Commission Asselstine.

10 COMMISSIONER GILINSZY: I have nothing

11 further. I just want to thank the group for turning nut

12 an interesting report, and even more, for participat ng

13 in a very in teresting conve rsa tion.

14 CO5MISSIONER ASSELSTINE: I have just a couple

15 of questions.

18 I vet the sense from what you all have said

17 this morning that we are not on the right track in how

10 we go about approaching licensing reform, and wha t

19 perhaps vs ought to do is taxe a look at all the changes

20 we think ought to be made to the process, and then at

21 that point decide which of thosa changes need to be done

22 administrative 1y and which of them need to be done by

23 legislation and which of them could perhaps be done

24 legislatively but might well benefit from legislative

25 catification.
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1 Is that the sense of all of you?

2 (Nods in the affirmative.)

3 COMMISSIONER ASSELSTINE: A couple of

4 questionis on the form of the hearing, which is something

5 you all did r.o t address specifically but some of you

6 have touched upon already.

7 I guess I wanted to get the reactions of more

8 of you, if you have comments on the hybrid hearing

9 approach.

10 let me just tell you one concern I have at th e

11 outset, particularly to an exclusively legislative

12 format. I guess the concern I had is if you have an

13 issue whera you have a factual issue in dispute between

14 the partis, I have never -- I have not tried licensing

15 cases but I have reviewed a lot of records in these

16 proceedings and I've had a good deal of experience with

17 legisla tive hearings. My own experience has been that

18 it is somewhat more difficult to achieve a focused

19 record through a legislative hearing approach,

20 particularly where you do have a. clear dispute on

21 factual matters. I guess for that reason I am somewhat

22 concerned about going to an exclusively legislative

23 format where you are talking about a f airly sharply

24 focused dispute on factual issues.

25 COMMISSIONER AHEARNE: But, Jim, if I could
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1 interject a question, that isn't the hybrid hearing, is

2 it?

3 COMMISSIONER ASSELSTINE: My sense of the

4 hybrid hearing is that you would use the legislative

5 format originally to identify those issues where you do

6 in fact have a factual dispute between the parties, and

7 then at that point you would go to an adjudica tory
_

8 format to resolve those issues. .

9 COMMISSIONER AREARNE: Right.

10 COMMISSIONER ASSELSTINE: But there was some

11 discussion earliar about going to an exclusively

12 legislative format as well.

13 MR. CHARN0FF4 I don't think we presented that

14 view. I know it's not my view. I would agree with you,
.

15 and I would be fearful of going to anything that was

16 exclusively legislative because of my concern with

17 regard to the number of Ph.D.s in the country. I do

18 find that --

19 COHHISSIONER AHEARNE: This is the lawyer

20 backlash.

| 21 HR. CHARN0FF Cross examination is really

22 very helpful in terms of sharpening the issues and

23 defining qualifications and so on. I think that it is
,

24 an importan t safeguard that you must preserve. I would

25 really oppose abandoning that cross examination
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1 opportunity.

2 MR. ROISMANs I think part of the difficulty,

3 when you talk about the format of the hearing is that we

4 111 resliza it is really a dog fight down there in the

5 hearing between people who are unalterably opposed to

6 each other. e are not just talking about the kinds of

7 issues where one can say, well, I can see the other

8 guy's side, but I would sure like to have a crack at

9 making m y poin t. You are dealing with people who are

10 res11y going to the mat. There is a lot of

11 contentiousness.

12 What troublas me about the hybrid hearing --

13 and I had a small contact with it during the time I

14 worked on the GESSMO hearings, when they were in ,

15 existence, is it looks like they create more places for

16 that inherent contentiousness to find outlet in

| 17 irrelevant issues. If two people are disagreed as to

18 whether a particular emergency plan for a plant is going

|
19 to be adequa te , one says it is inherently inadequate,

;
-

,

| 20 you should never license the plant; the other says it is

21 perfectly good, we can put it here, what you would like

22 to not have happen is for them to spend any significant

23 time arguing about peripheral issues, about whether they

24 are going to argus about that issu e. You would like

*

| 25 them to get in there and argue about that issue.

1
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1 The hybrid hearing invites first, a

2 leg isla tiv e type hearing. All right, we have already

3 taken a lot of time on a legislative type hearing. Then

4 a series of hearings on which of the legislatively

5 presented points of view deserve the next step. The

6 next step, as it was in GESSMO, just might be

7 discuvery. It has got to see some more information, how

8 ild you reach tha t conclusion, Doctor? We now have

9 discovery.

10 Nov ve have another set of hearings on how

11 many of the next set of issues deserve to move to the

12 next plateau, the next plateau being we are going to

13 have some cross examinations. And each of those

14 decisions is a point of contention. Each one is one on

15 which the parties spent a lot of time fighting. Each is

16 subject to review by a court. And from the standpoint

17 of the Agency, and again, f rom the standpoint of

18 stability, the one kind of decision which this agency

19 has uniformly been successful in deciding, in not

20 getting review of substantive issues, every judge, no

21 matter how nastily they may have writtan about the

| 22 Commission at any time, you ask them to decide whether
l

23 it should be pump A or pump B, and they say that is the

24 agency expertise. What they will review is your

i

25 decision to keep an issue in, put an issue out.

.
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1 And it seems to me that the hybrid hearing

2 will create a new era of litigation unparalleled in this

3 Agency that will cause more turmoil and confusion -- and

4 remember, I speak now from th e perspective of a former

5 intervenor counsel, that every time the Commission ste ps

6 in the wrong procedural hole, it is like creating a

7 little time bomb. It is ticking . It ticks along going

8 through a whole hearing, having stepped in the wrong

9 hole, and you don't find out that it was the wrong hole

10 until three years later, or in the case of nuclear

11 wasts, ten years later, and then all of a sudden, boom,

12 the thing explodes a r.d hundreds of hours of hearing

'

13 time, thousands, are down the tubes.

14 So I thin the hybrid would be a terrible

15 mistake. What's wrong with the present hearing is what

16 basically I submitted in that letter to you, John, and

17 Jim, I think I sent you a copy of that rela tively

18 recently -- what's wrong with it is what you were

19 raising before, the question of management, not so much

20 agency management but hearing management. You do have

21 these two parties who are prepared to go to the mat,

22 gouge each other, stick each other in the e ye. You have

23 got a referee in there, but if you have ever watched a

24 prof essional boxing match, some referees let them get

25 sway with murder, but the really good guys who do the
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1 het vy weight championship, they never let them do that.

2 And you have got some hearing board members

3 who are very good. You could give them more guidance,

4 more tools, more help that would enable them to force

5 these parties who would like to strangle each other if

6 they had the chance, to act like ladies and gentlemen.

7 And some of it has to do with discipline. Hake them do

8 their homework before they get to the hearing.

9 I have been in hearings with some of the best

10 trial counsel that the industry can put up, and still I

11 vatch those guys sit there and off the top of their head

12 do cross examination of my experts because nobody told

13 them that two weeks before the hearing they should have

14 presented a cross examination outline and say where the4

15 heck they were going and what they were about. And I

16 have committed the same sin. Without discipline, I am

17 going to spend my time doing other things also.

18 Ihere are ways to make that contentious
|

19 process work without trying to change the structure of

20 it and create a whole new area of contentiousness. It

21 doesn't need a statutory change. It does need some

22 imp or tan ': reform changos, which is one reason I f elt so

23 strongly about talking about these proposals here. I

24 would like to see what the administrative package has to

25 offer on the hearing prospect, because I have some very
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1 strong views.

2 MR. CHARNCFF4 I would like to add another

3 thought on this, if I can.

4 The problem is -- now th a t I've got the

5 floor.

6 MR. ROISMANs You guys are forgetting who is

7 the referee and who is the boxer. He's gouging again.

8 (General laughter.)

9 MR. CHARNOFFs 'de have this debate about

10 hyb rid hearings.

11 COHEISSIONER AHEARNE I was going to ask him

12 and George what their feelings were.

13 HR. CHARN0FFs Our probleas'have not really

14 been, with rare exception, the cross examination time.

15 The problem has been getting to the hearings. So the

16 focus on changing from the cross examination mode to

17 something called a legislative type hearing is really

18 nothing more than I think a cosmetic answer. I agree

19 with Tony that you will end up with all those procedural

20 questions sad we are still not responding to the

21 problem.

|

22 If you have cross examination, maybe the

23 hearing lasts another week or two or a month. That's

24 not where our dilemma has been over time in this

25 particular industry. There have been sone rare
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exceptions where things have gotten out of Order, but1
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1 The focus on going to legislative hearings

2 doesn't do very much.

3 COMMISSIONER GILINSKY You used the example

4 of the GESSHO hearing. I thought that was always' held

5 up as an example of a hearing in which the board was

6 doing a good job, where the parties felt comfortable

7 with the legislative format as opposed to having cross

8 examination. Am I wrong?

9 MB. CHARNOFF: Well, under the heading of true

to confessions, I will tell you that f rom the perspective

11 of those of us who hoped that before the hearing ended,

12 the President would stop reprocessing, we couldn't have

13 asked for a better format than that. "It didn ' t , and all

14 I had to do was just sit in my office and just let the

15 string play out.

16 We had so many places where we could keep the

17 hearing going on. You see, the legislative witness can

| 18 be as explosive as he wants to, and nobody questions

19 him. He can get up and make any irrational statement he

20 vants.

21 COHNISSIONER GILINSKY: Wait a minute. The

22 board is --

23 MB. ROISHAN: If you remember in the hearing
,

i

24 process there, the first process was that you submitted
[

25 your testimony, what you were going to present. Then'

!

.

ALCERSON REPCRTING COMPANY,INC,

( 400 VIRGINIA AVE., S.W., WASHINGTCN 0.C. 20024 (202) 554 2345



_ _

.

.

100

1 you submitted to the hearing board what you wanted them

2 to ask as questions. The first step of GESSMO was going

3 to be that the board would ask some questions, so then,

4 those were submitted and the other parties submitted

5 answers to that, romplaining about why your questions

6 shouldn't be asked, they were irrelevant and so forth.

I don 't remember all the timing7 And that in itself ----

8 that was about three months.

9 As I remember, we got our testimony in around

10 September and we didn't get the hearing board to sit

11 down and start the hearings until the late part of that

12 year or the beginning of the following year.

13 Then af ter they had asked their questions, we

14 had another round when we could then say well, your

15 questions were all right, but you see, you didn't have

16 'the right sting, you didn't follow up right.

17 COMMISSIONER GIIINSKY. Are you saying the

18 process dragged out more, longer than it would have

19 otherwise?

20 HR. ROISNAN: That is right. If you just said

21 to the parties, I want you guys to get in there and I

22 vant you lawyers to -- you know, you consolidate the

23 parties and so forth; all the things I think make sense

24 in the hearings. I think it would have ended quicker if

25 it had -- if you had gone directly to that.
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1 And with respect to Gerry's, question about how

2 quickly do you get to th e . hea rin g , I think the disco $e'yr
4

3 process is also inordinately long. But I will point cut

4 to you that one of the chief reasons for its length is

5 the tremendous use of interroga tories whibh require a
,

6 vritten statement an d then a 30-day period to respond;

7 and then objections and all th a t , which are used

8 exclusively by intervenors because it is all they can

*

9 afford. ,

10 COMMISSIONER AHEARNE4 Let me ask George if he
,

11 has comments to criticism of the hybrid hearing.
6

12 MR. EDGARs Yes. I think there ist a place for'

'

13 techniques of cross examination. When I' hear the

14 descrip tion of the GESSMO hearings and difficulties '

.

'

15 encountered, I as somewhat sensitive to that. But I
,.

18 also sat through 123 full days personally of hearings in;
i

| 17 the ECCS proceedings, and that is not the way to do it, '

;

18 either.
:

19 What I think the Commission ought to look for

'

20 is some means of -- even if it is experimental -- trying

21 to find a more rational approach. I have been at'

22 hearings where the cross examination, as Gerry'

23 indicated, is not all the lengthy. It is pointed, it is

24 controlled by tough board chairmen, . snd that process is*

i 25 manageable.

,
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1 The discovery process, on the oth er hand , for

2 the most psrt, I just think it is non-produ ctive.

3 Applicants file interrogatories against intervenors, and

4 intevenors say I don't know, that is your burden. On -

5 the other hand, intervenors file interrogatories against

6 applicants an; they have a big pile of info rmation, and

7 ve generata these piles and piles of discovery, but to

8 what purpose? Is it constructive, is it leading

9 anywhere?

10 Well, f or the most part, no. It is just

11 lawyers and technical people all melded together in this

12 one process, generating information that is not going

_

13 anywhere. It doesn 't have a substantive purpose. Do we

14 have to put the premium on those types of elements of

15 the process? I agree with Tony, a deposition will get

16 you more, more quickly and more meaningfully.

17 If cost is a problem, and if the purpose of

18 discovery is really to find the other person's

19 information, I see no reason why tape recordings

20 couldn't be made under stipulation with certain
;

i 21 safeguards. That is not inordinately expensive, you do

22 not need a transcript to do that. I mean, that has been

23 tried in certain jurisdictions. I recognize there are

24 certain limitations to it, but there ought to be some

25 searches for a way to get this process in a little more

|

ALDERSoN REPORTING COMPANY, INC,
,

I
; 400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
L



,

.

103

1 manageable form.

2 The elements are there, but the process today

3 does not work very efficiently.

4 MR. ROISMANs Let me just say tha t the point

5 George is making --

6 COMMISSIONER AHEARNE4 I have to close soon.

7 HB. CHARN0FF: You don't know how to get the
.

8 floor, Tony.

9 (Laughter.)

10 COMMISSIGNER GILINSKY4 I want to announce

11 that I am addicted to lunch.

12 (Laughter.)

13 5R. 20ISMAN: The lengthy interrogatories that

14 George is concerned about are all the wrong kind of
;

i

15 interrogatories, he is absolutely right. They are all

; 16 the questions you would like to ask the experts

|

| 17 yourself. The only interrogatory you really ought to

18 ask is give me every document you looked at. Then after

19 Tou have got the documents, then you would like to talk

|

) 20 to the people, then you ought to go to hearing. It is

21 an intermediate step which slows the thing down.

22 I don't know that tape recordings are

23 necessarily the answer, but I think you can see in there

24 the germ of the source of the big problem.

25 CO M3 ISSIO N ER ASSELSTINEs Do any of you favor

!

I
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1 retaining the staff as a party in the hearings?
.

2 3R. LONG: I would say something, one thing in

3 favor of it. I as not sure I would actually prefer

4 retaining them as a party. There has to be something

5 that hangs over the staff's head that makes them put

6 forth a quality presentation, and I am not sure that if

7 they are not a party, if they are sort of the

8 already-approved expert tha t the board will rely upon,

9 that that quality may not slip.

10 C05MISSIONER ASSELSTINE: I guess the second

11 question I had is aren't there some practical

12 dif ficulties in taking the staff out? For example,

13 since they are the authors of the EIS'and the SAR?
.

14 Isn't it very difficult, as a practical mattar, to get

15 them out?

16 NH. EDGAR: Technically, yes. I mean, they

17 are a legitimate -- there are instances where the staff

18 is indispensable on certain issues. You cannot avoid

19 having staff testimony. But by the same token if in a

20 given hearing you have an array of 10 issues, 2 of which

21 go to let's say ultimate conclusions in the SES analysis

22 that only they can address, then they would come on with

23 witnesses f or those issues. But otherwise, there may be

24 8 other issues where their presence and their testimony

25 would not be necessary.
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1 MR. ROISMAN: What you could do is consider

2 applying the consolidation rule to the staff and the

3 applicant, forcing them to consolidate on the issues

4 where they have no substantial differences. Then where

5 they either have a disagreement as in the EIS or SER, --

6 they have to be different because one is written by the

7 staff only -- let them make their own presentations.

8 COMMISSIONER ASS?lSTINE4 The question of the

9 standardized design approvals, it seems to me there is

10 at least some cost involved in pre-approval of

11 standardized design, particularly binding pre-approval
4

12 in terms of public participation because in many

13 instances the people who are going to'be most concerned

14 about a facility located in the vicinity of where they,

15 live simply are not going to know at the outset when a

16 standardized design is reviewed and approved, and which

17 design it is going to be. Or if there is ever going to

18 be a plant in the vicinity where they live.

19 Do I take it from, I guess, the lack of any

20 opposition on that point in the report that you all are

21 basically of the view that the advantages you get by

22 focusing on the review and approval of standardized

23 designs outweigh that cost, at least in terms of --
.

24 MR. CHARN0FFs Well, we discussed that, Jim,

25 in the context of there really has to be adequate public

.
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1 notice of that standardized design, such that -- I

2 recall one of our conversations where utility X csme in

3 with a pla n t desig n, had it approved, and then it was

4 proposed for standardization. To the extent that people

5 in other locations other than that particular utility

6 had not been on notice before, then the issue might be

7 up for grabs again.

8 But insofar as what might be called a

9 con ventional standardized design that was submitted to

10 the agency for approval, the notice provisions would

11 have to be very clear on their face as to what their

12 Ententions are for that particular design.

13 COHNISSIONER AHEABNE: But realistically,

14 Gerry, even reading newspapers with respect to -- let us

15 say we had published in every major newspaper in the

16 country in the Notice section that a standardized design

17 had been filed for approval. In most areas of the

18 country, people are just no t going to pay a ny attention

19 to that unless there happened to be a site established

20 in which the issue had been raised.

21 MR. CHARN0FFs There is a risk there, but

22 there has been an emergency public interest movement

23 that are somewhat na tional t/pe organizations who would
|

24 not let that moment go by.

!

25 COMMISSIONER ASSElSTINE: As a practical

i
l

!

ALDERSON REPORTING COMPANY, INC,

400 VIRGINIA AVE, S.W-, WASHINGTCN. C.C. 20024 (202) 554 2345



.

.

107

1 matter, I am not sure it should.

2 MR. CHARNOFF Or we could turn it over to

3 FERC.

4 (Laughter.)

5 MR. ROISMAN And I think it also somewha t

6 runs into the issue of whether the purpose of these

7 hearings and decisions is to let everybody have their

8 say, or getting these illegitimate disputes resolved.

9 COMMISSIONER AHEARNE4 Yes. That is the

to better counter to your question.

11 COMMISSIONER ASSELSTINE: I guess the last

12 question I would raise is on the one-step licensing

13 proposal. Shouldn't we retain, or should we retain, I

14 vill put it in the neutral, an opportunity to obtain a

15 hearing on any issue that cannot be resolved at the

16 early stage? Issues like whether the plant has been

17 built in conformance with the application or the

18 license, whether the emergency plan requirements for the
,

19 plant have been met, whether the utility has the

20 capability and the people to operate the plant safely?

21 That, it seems to me, as a practical matter will not be

22 resolved at the initial stage.

23 HR. CHARNOFF Our report explicitly

24 recognizes the fact that you are not going to have

.

25 certain issues resolved at that early pre-construction
i

.
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1 stage. I think there is room for discussion, and we

2 have not had it, of the type of question Commissioner

3 Gilinsky raised; tha t is, do all of those issues lend

4 themselves to an opportunity for public hearing down the

5 road. I think many do and perha ps some don ' t. We

6 certainly did not address that within our committee, but

7 I think that is one of the questions that does have to

8 be raised.

9 But we did recognize that one-step licensing

10 was not a simple one-step operation, because of the f act

11 that certain issues just are not there at that

12 particular time.

13 ER. EDGAR: We discussed, but we did not --

14 three examples you used are interesting because I think

15 everybody saw a problem with the emergency planning

16 issue. How could you do that early on? So that had to

17 be an open issua, it seemed. Or, I don't know, didn't

|

18 we reach a final conclusion on that?

19 HR. ROISMAN Yes, we did.

20 3R. EDGAR: But the first of the items you

21 mentioned, which was is the plant built in conformity

22 with the license, was one our discussion revolved around

23 the notion of inspection and test, and at least we had

24 something in mind like what Commissioner Gilinsky
|

25 suggested, a series of checkpoints, formal check-offs

!
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1 and staff documentation that things had been done in

2 accordance with the license.

your first issue3 So one issue would be --

4 would be outside the hearing process , and th e second

5 would be in under those examples. And as to the first,

6 if there were a problem generated as a result of

7 substantial safety problems emerging, well, that might,

8 be in as well.

9 MR. BOISEAN: I think we saw the first issue

10 tha t if you did the one-step licensing along the lines

11 of the kind of finality we talked about where the only

12 thing that was left for the staff to do was the

13 inspection and testing procedure, then that issue that

14 was left you didn't need to necessarily have a hearing

15 on. If it turned out that something changed, the

16 applicant changed it or they said well, we were planning

17 to do it this, but we are going to do it that way, you

18 would now have an issue.

19 He broke it down somewhat as to whether it

20 would be better to have a show cause hearing or a

21 regular hearing on it and so forth. But I think we felt
|

22 that if properly done, a one-step licensing proceeding
|

|
23 with the applicant complying with what it was they said

24 they were going to do, that what you had left was a more

25 than ministe rial category and probably did not need a

,

l

i
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1 hearing.

2 COMMISSIONER AHEARNE: Okay. Gerry,

3 gentlemen, I think we all thank you very much. I expect

4 that we will be taking you up on the recommendation in

5 here, and as we get all of this put together, perhaps it

6 would be useful to have you come back. I think that

7 would certainly be useful. I certainly myself am in

8 agreement with most of the things, the points you have

9 made. And also this morning, it was helpful to clarify.

10 for many of us, and perhaps we can get a picture of the

11 final proposal we ought to make and the final actions we

12 ought to take internally.

13 So thank you all very much.

14 (Whereupon, at 12:28 p.m, the meeting was

15 adjourned.) .

16

17

18

19

20
|

21

22

23

24

25

ALDERSoN REPORTING COMPANY,INC.

400 VIRGINIA AVE., S.W., WASHINGTON. D.C. 20024(202) 554 2345
1



,.

IIUF" L'4, EuJOCPI CO.5"lC552CTs

Tcis is Oc cer:1f7 cha; the actachec precdecing 'ef:re : e
.

'

CO!'21ISSION MEETING

4- w.*.- PUBLIC 21EETING - Briefing by the Ad Hoc Cocmittee onww. e c a . e.. -

Regulatorj Reform
Ca a cf Prcceeding: August 31, 1982

CTccket Ifu=b er:

Flace cf Freceedi=g: washington, D. C.

aere held as herein ac;aars and chac this is the criginal tracse:-i,

the: ecf for th* " ' = cf the Ccc=1ssica.

Jane N. Beach
-

Official. .ie;crear (Typed)
.

-

|

h| o
*

,,

~
0 .cial Ee;cr:e.- (Signaccre),

.

e

4

%

%

Sp"

"G@

- _,-- - . . - __ _ _. -- , , - - - - - - ___ _ __



.

.

.

.

the objectives of the change; a quantification of the impacts

and. the benefits of .the.-change,s to. the extent possible;- a,-
.

consideration of alternatives to the change; and a reasonable

implementation schedule. The purpose of such an analysis would

be to require the staff to set out whether the proposed change

is required to meet the statutory requirements and why.

Organizationally, within the NRC an appointed group of senior

officials should be charged with reviewing and approving each

such analysis. A similar systematic analysis should be -

required for changes proposed by applicants and third parties,

to the extent practicable. -

_

As a final note, there was disagreement within the

Committee as to the need for special provisions in regard to

backfits proposed by members of the public. Under existing

law, a licensee has a right to a hearing on any order imposing

a change in a previously approved ~ matter, and as a matter of

logic, Section 196 would impose a burden of persuasion on the

party, e.g. the Regulatory staff, seeking such a change. On

the~other hand, when a third party, such as an intervenor,

seeks such a change, his remedy is under 10 C.F.R. 5 2.206 and

he would not have the opportunity for a hearing as.a matter of

j right. One view is that this is fundamentally unfair, contend-

ing that it results i.n an imbalance of rights among parties who
,

!
may have participated in the initial licensing proceeding.

According to this view, the showing of conformance with the
,

*

.
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backfit criteria -- when the proponent of the change is.a

. member of the public -- should be- considered by a panel

convened from the licensing board roster of members rather than

by the staff. The. majority view is that the Section 2.206

procedure is consistent with longstanding principles of

administrative law which recognize a licensee's vested rights

and the presumptive validity of an existing license. Moreover,

if incentives,for standardization are desirable, maintenance of

existing law -- notwithstanding the apparent imbalance of

rights -- would seem desirable..,

.

E. Deferral to FERC with Respect to Need'for Power
-

Determination
_ __ _

i

The current version of the legislative package provides,

in Section 18SB, that
'

In making a determination on the issuance _

of any permit or license, the Commission is -

authorized to rely upon the certification
~

i of n'eed for power made by the Federal
Energy Regulatory Commission or its
successor. If the Commission declares its
reliance upon such certification, it shall -

constitute a definitive determination of
need for the power to be provided by the
facility for the purposes of any other
provision of Federal law administered by -

the Commission.

An earlier version of the legislative package had provided that

"the Commission is authorized to rely upon the certification of

need for power made by competent Federal, regional, 6r state

government organizations."
.

O

e
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The Committee considered at length several ramifications

of this. proposal,-and was.able to reach consensus on several-.

points:

(a) There are benefits of regulatory' efficiency and

accuracy to be gained by providing to the

Commission the authority to rely upon the

expertise of other government entities in this

subject area.

(b) The legislation should allow the Commission
.

broad capability to accept need determinations

made by state agencies or other competent -

government organizations, as originally pro-

posed, rather than restrict it to determinations

made by the FERC.

(c) This legislative package is not the appropriate

instrument for revision of the extant authority

distribution between the federal and state

governments in the area of public need certifi-

cation for electric power units.

(d) It will be necessary to explicitly delineate (in =

.

the administrative package) the necessary
1

content and form of any such certification in

order to avoid ambiguity concerning which of the

several facets of a need determination are

covered. .

..
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.The Committee considers the need issue to encompass the

- -spectrum of factors. inherent to- generation planning. Not only -

must future increases in electric power demand be projected,

but means of influencing those increases should be considered-

and the best means of meeting total future power demand must be

addressed. Most of these factors, of course, are utility or

region specific; they do not lend themselves readily to broad

federal plans. Some members of the Committee believe that the

existing system of state regulatory authorities, as supple- _.

mented by regional organizations, is best suited to consider

- these factors in reaching determinations of need for proposed -

new units. Neither the NRC nor the FERC appears to possess

sufficient resources or expertise to assume these duties on a ,

national or regional basis. (Moreover, there is at least some

doubt as to FERC's current authority to perform such certifi-

cations.) In the case of federally authorized power authori- -

i
'

ties, however, federal agencies could be utilized as the

appropriate sources of need determinations for the Commission.

Consequently, the Committee recommends that the Commission be

|
given the authority to accept need certifications from -a -

variety of sources. Of course, there may be circumstances-

where there is no,other agency certification or where.a
certification may be incomplete; in such circumstances, the NRC

will have to determine the matter.

.

-17-
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The Committee sees a critical need for the Commission to

delineate the necessary content of an acceptable certification

in its forthcoming administrative package. This should

include, among other things, an explicit statement of the

issues considered and the decisions made.

Concern was expressed by some members of the Committee

that the variations in procedure, including opportunity-for

public participation, among such a wide variety of potential ,

certifiers could, in some cases, lead to acceptance of inferior

quality "need" determinations, compared to what might be

achieved through the NEPA review process and by the ASLB.'

Specifically with respect to FERC, in the absence of estab-

lished procedures or practice with regard to "need" certifi-
cations, there may be questions concerning whether FERC

|
procedures would provide an airing of the issues equivalent to _

l

the current NRC procedures. The Commission, outside the docket'

of any specific license application, should determine whether
1

the procedures utilized by potential certifiers are substan-

tially equivalent to NRC procedures. That determination should

be binding and not subject to review by any court or in any-NRC
,

licensing proceeding. One member of the Committee, howeve'r,
.

believes that under no circumstances should the Commission put

itself in a position of judging the adequacy or fairness of

procedures utilized by state agencies.
.

I

,
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Concern has been expressed by some members of the

Committee that new preemption arguments may be made possible

under the presently proposed legislative package. The

replacement of the state and local governments by FERC in

succeeding drafts, coupled with the comments of Commissioner

Gilinsky at the April 16, 1982 Commission meeting (Tr. pp.

63-65), could result in future argnments over legislative

intent. We believe that is not the intention of the Commission

and it should make this clear. - 1.

,
Revised Hearing Procedures

_ _ _ _ _ _ _ _ .

s

Amendments in 1957 to the Atomic Energy Act13f 1954

provided for mandatory public hearings at both the construction

permit and the operating license stages for nuclear power

reactors. Ever since 1957, the focus of legislative reform of

the nuclear regulatory process has been on the public hearing.

In the 1960's, the mandatory' hearing at the operating license'-

stage was deleted and the institution of atomic safety and.

licensing boards was created. More recently,.the-so-called

"Sholly" amendments in the NRC authorization legislation
.

addressed the requirement of public hearings-in connection with
,

operating license amendments. And, of course, legislative

proposals in the 1970's were concerned with the format and

timing of hearings, particularly at the operating license

stage.

.
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The preposed Act reflects yet another attempt to integrate

the public hearing meaningfully -into the -licensing process. --

at least for standardized plant design approvals, for early

site' approvals and for issuance of a combined construction

permit'and op'erating'lic'ense 'f'r'a standardized' nuclear powero

plant. In all three instances, Sections 194d, 193d and.185c, .

.respectively, of the proposed legislation would allow for

reform of the public hearing process by inclusion of the phrase

- "after providing an opportunity for public hearing." .The

insertion of this phrase, according to the section-by-section

analysi,s, was "to assure flexibility of the. hearing process for .

standardized plants," and to avoid the application of the

public hearing provisions in Section 189a of the Atomic Energy

Act of 1954, as amended, to the one-step proceedings for

standardized plants and to the proceedings for standardized

p'lant design approvals and early site approvals. - _

Whether Section 189a requires very formal adjudicatory

procedures or whether it allows a flexible approach to estab-

! lishing hearing procedures, in our view a serious effort to

reform the public hearing process should involve much more

i explicit proposals to the ' Congress.
|

|

We understand that the Commission's Regulatory Reform Task

Force is developing further legislative proposals which may

include, among oth.er things, clarification of the Commission's

discretion in selecting hearing formats under Section 139a.

-20-



_ .

.

.

Similarly, the Task Force's development of a package of

. administrative reforms.may also deal widi hearing formats.

Without having those proposals before us, we are not now in a

position to comment specifically on the Commission's intended

' implementation of' Sections'185c,'193d and 194d.

Nevertheless, it is our view that, if the reform package
'

is intended to provide more certainty to the regulatory -

process, and to thereby lessen the risk of endless litigation

involving challenges to the hearing procedures, explicit

consideration by Congress of the public hearing process should
'

be encouraged. In this regard, a vague reference in the -

section-by-section analysis to attaining " flexibility of.the

hearing process" is not' sufficient.

Beyond this, we question whether the lack of specific
,

reference to Section 189a in proposed Sections 185c, 193d and

194d is sufficient to exclude judicial application of Section

189a to such proceedings and particularly to mmendments and

extensions of such permits / licenses and approvals. If avoid-

ance of unnecessary litigation is the goal, this issue should

be addressed directly.
,

In our view, both the Commission and the Congress should

explicitly address such fundamental questions as:

(a) the purpose of the public hearings;
.

.
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(b) the appropriate parties to such hearings;

(c) .the role of the NRC Staff in such hearings and.

the proper standard for sua sconte reviews by

the licensing boards;

~ (d)' thA timing of s'uch' hearings;

(e) the appropriate utilization of formal adjudica-

tory and less formal processes;,

(f) the desirability of intervenor funding;

(g) the appropriate threshold level for purposes of

defining an issue in dispute; and

(h) the desirability of applying such reforms only

to standardized plants and early site reviews as

distinguished from current plant designs.

At the outset, it is important to confront and define the

purpose of the public hearings.t For out of such definition,

guidelines could emerge for responses to the.other issues .

listed above. The definition of the appropriate public hearing

process does not carry with it any constitutional requirements.
There is no constitutional right to a public hearing and

certainly not to a particular form of public hearing, so long
*

,

|

|
as considerations of fairness are satisfied. Surely many --

indeed most -- decisions which affect the lives of many people

are made without imposition of particular constitutional

concepts. The choice to include an' opportunity for public

' participation in the regulatory process is that of Congress; it
.

.
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is not dictated by elevated principles of due process. That

being the case, the question remainst Whatsis or should be the

purpose of the public hearing process?

(1) Should it be to build.public understanding of, and

public confidence in, nuclear power and the staff

review?

|

This,-at one time, was a stated purpose of the mandatory

public hearing procedures. While th,ose procedures probably

have resulted in more disclosure of the safety considerations

associated with nuclear power as compared with most other

industrial activities, it is probable that the Commission's

public hearing procedures have not led to a significant level

of public understanding of, or confidence in, the regulatory

process. Indeed, the{ormalitiesofthoseproceedings,
although perhaps necessary to safeguard the rights of partici-

pants, may have led to misunderstanding of-nuclear power and

the nature of the staff review. We urge that this not be

adopted as a purpose for the public hearing and that alternate
|

means be considered for educating the public.t

(2) Should it be to test the adequacy of the Regulatory

| Staff's review of the application?

At one time, this too was a stated function of the hearing

process, whether the hearing was contested or not. As con-'

|

tested hearings became routine, licensing boards gradually
I

|
. ~
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focused almost entirely on the contested issues before thec and

abandoned.their independent efforts to test the. adequacy of the

staff review. While disputes as to specific issues surely

result in a testing of the validity of the staff's review

process,'it is clearly episodic only. The hearing process does
~

not provide a systematic check of the adequacy of the staff

review, absent a specific dispute. Other mechanisms fo'r this
,

task should be sought. For example, review groups within the

staff and the Advisory Committee on Reactor Safeguards acting
.

openly and in a systematic manner could provide a more

efficient means of testing the staff review. .Nevertheless, a

minority of the Committee holds the view that soma limited

independent testing of the staff review process could be of

benefit.

(3) Should it be to allow the expression of conflicting

political views? -

Public hearings held before licensing boards cannot, by

their nature, resolve the larger political disputes surrounding

the societal decision relating to whether to utilize nuclear

energy to provide electric power. That type of political

decision is uniquely appropriate for legislative bodies.
~

Therefore, public hearings should not be directed at responding

to conflicting politica'l views.

-24-
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(4) Should it be to resolve disputes?

- - . .
..-

This is the classic function of the public hearing

process. Members of the public and competing interests in

possession of facts or, views contradictory to those of the

applicant or license holder could benefit the decision-making

process by presenting those facts and views to the agency. The

public hearing provides such an opportunity and should allow

for the testing of such facts and views. Under the circum-

s'tances there should be no opportunity for sua sponte review by

licensing boards, nor should the boards be expected to reach

conclusions related to matters beyond the scope of the disputes

before them. If the sole purpose of the public hearings is the

resolution of disputes -- and this is the view of the majority

of this Committee -- then absent a matter in dispute, there

should be no public hearing. .

.

We have not attempted to be exhaustive with respect to

either the purposes of the public hearing or the issues to be

addressed in connection therewith by the Congress or the -

Commission. Nor have we arrived at a consensus on each of
,

these matters. We have unanimously concluded, however, that-

reform of the regulatory process requires explicit considera-

tion of these matters by the Congress. Applicants, be they

private or public bodies, can no longer be expected to commit a

few billion dollars to a single power plant without having an

adequate appreciation that the hearing process will be better

-25-
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focused and better managed than it has been in the past and

wi.th: less. risk of. contentious. litigation.and judicial review.,

Similarly, interested states and third party intervenors cannot

be expected to invest the necessary effort to make the process

work better withou't a better a'ppreciation'of the focus and

purpose of the public hearings. Thus the Commission should

first determine the purpose of the public hearing process and *

then decide the issues affected by that determination.

We find the consideration of the public hearing process in

the proposed Act to b.e unacceptably brief and indirect. Nor

are we persuaded that reform of the public hearing process

should be initiated only in the context of standardization -

proposals.' The issues listed here transcend such proposals;

they apply equally to plants now under construction or in
*

operation.

'~

Conclusion

"

We have concluded that the present hiatus -- if that is an

appropriate term -- in new nuclear, plant proposals provides an

opportune time to review and reform the regulatory process. .

The reform proposals should address the regulatory process as

it applies to both the plants in operation or under construc-
'

tion as well as any prospective new plants.
,

The Proposed Nuclear Standardization Act of 1982 reflects
a serious effort to address the major problems in the

.
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regulatory process as it would apply to prospective new plants.

Certainly early site approvals,. standard plant design.approv -

als, combined CP/OL's and stabilization criteria reflect

serious proposals for con 51derati'on by the Congress. In our

view, however,'the proposals do no't adequately address impor-

tant current problems, nor are they sufficiently comprehensive

in their censideration of the problems to which they are
,

addressed. It would be better, in our view, to first develop

the remaining legislative proposals and administrative reforms -

now under consideration by the Regulatory Reform Task Force.

In that comprehensive context, the overall reform proposals

could be considered in a more meaningful fashion. -

.

e

.

G

:
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The report of this Committee represents a substantial
,

effor.t.to. accommodate the. views of all of its members and -

produce a consensus. Each of us on one or more issues would

.have taken a somewhat different view were it not for our desire
to reach a consensus, a desir'e' motivated by our belief that the

failings of the present licensing process are so severe and so

long-standing that a new and better process, even if not a
,

" perfect" process, is preferable to no change. The principal

report focuses on those aspects of the hearing process which if .

modified will make it operate more smoothly and efficiently.

In short, we address proposals which will reduce the total:
,

elapsed time required to decide whether to build and operate a

nuclear power plant.

While this efficiency will undoubtedly indirectly improve .

the quality of the presentations at the hearings by allowing

each party.to better focue its efforts on the principal matters

in dispute, it does not directly improve the quality of the
_

hearing. Yet in the last analysis if the primary function of

the hearing is 'ispute resolution, the most important task,ofd-

the hearing is to assure to the fullest extent-possible that

the dispute is correctly resolved. This is particularly true

here where the incorrect resolution of a safety issue can and

has caused significant damage. Thus, for instance, it is now
;

-undeniable that all parties would have ultimately benefitted if

the hearings on Three Mile Island, Unit 2 had included an

:
-
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analysis of the incident which had occurred at the Davis-Besse

-plant.several months earlier and which-was ultimately the..

initiator of the Three Mile Island accident. Such an analysis

would have slightly lengthened the hearing but the benefits of

full knowledge'6f"and semedies for those events befor'e opera-
~

tion . began would have far outweighed any conceivable cost of

delay.

'

How then can a licensing reform package not only properly

*

make the hearings more efficient but also make them more

effective? On this point the Committee was unwilling to reach

a consensus and thus I have prepared and suby.itted separate -

i -

views.

.

The key ingredient to assure better quality in the

hearings is to assure that as to legitimate matters in dispute,

the decision-makers have the benefit of the..most reliable and
complete record reasonably attainable. Thus,- for instance, a

hearing board should not have to conclude that although'

significant additional evidence was available -- such as the

testimony of a particular expert -- nonetheless -a disputed

issue would be resolved without that evidence because no party

offered the expert. Does this happen? Absolutely,.as the

hearing board or appeal board members will attest. Does the

absence of such additional information adversely affect the

public? Yes, as Three Mile Island so dramatically illustrates.

How can the problem be solved? There are several possible

solutions.
.
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First, hearing boards could be given the authority to

- direct the- Staff to retain particular experts or particular

types of experts to do an analysis on and present testimony

with respect to a disputed issue as to which the board was

aware that s'ignificant relevant'information would not otherwise

be presented. Second, the board itself could retain such

experts for .the purpose of the hearing. Third, upon appli- .

cation of a party who demonstrated its lack of su~fficient

financial resources, the board could tentatively agree to

reimburse that party for the cost of such precentations to the

extent the board concluded a(ter hearing.the evidence that it

was of significant value in resolving the disputes.

The benefits of a system such as this are significant.
,

First, there is a positive incentive to the staff to see to it

that its own presentations fully encernass all relevant

evidence (not merely that evidence which supports the staff -

conclusions), thus avoiding the need for the board to invoke

any evidence gathering authority. Second, it provides a .

premium to the party in the hearing that fully develops in a

rational way its contention by assuring'that such a contention

will not fail for lack of competent evidence. Contentions for

which no competent technical evidence is reasonably available

will be inherently less worthwhile to pursue. Third, by

establishing a mechanism that assures a full exploration o'f

disputed issues which have substantive merit, the Commission

-31-
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can more properly -- both legally and politically -- establish

high standards.for an. issue to be allowed into the process..

Since the function of the hearing under this regime would be-

dispute resolution and not a vehicle to allow every interested

person to express his' view'rega'rdles's of the merits of th'at~

view, the Commission could probably demand that for a disputed

issue to be admitted to the hearing, there must.be prima facie'

evidence that it is valid. Interested parties could focus

.their limited resources on making that showing on those
J

meritorious issues, confident that if they met that threshold

. the disputed , issue would be fully developed. Finally, and most .

importantly, the decision whether or not and how to build and
.

operate a nuclear facility would more likely be correct, thus

bette'r protecting the public interest and in the end improving

the stability of the decisions made. .

.

- The majority of the committe6 presented essentially --

philosophical objection to this proposal. It centered on the

premise that the process should be " neutral".and avoid favoring

one party over any other party. Already the process fails in -

- this neutrality since significant financial help is provided to

the industry through taxpayers supporting research and

development to better able nuclear facilities to pass muster in

! the hearings. And, of course, taxes pay for the staff par'tici-

pation and involuntary utility rates pay for the applicant

participation. It was also observed that it is the staff's job
.
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to fully explore all relevant issdes. If the staff fully

presents al1-relevant. data as..to,.a. disputed. matter, the board

will not order production of additional evidence. If not, then

the staff has not fulfilled its. function and the board must see

to it that th'a gap is Silled.
~ '

Finally, the majority of the Committee argues that in any

'

event, a contested proceeding is not the best way to resolve

these disputes and particularly a contested adjudicatory
.

hearing. This would argue for abolition of all hearings and

elimination of all fair mechanisms for resolving what are
'

undeniably real disputes. The majority wisely does not argue,

this logical extreme and if, as we all acknowledge, a legal

mechanism for dispute resolution should exist, then it is far
,

better to assure a full evidentiary presentation as a prerequi-

site to the dispute resolution. In fact, it is hard to imagine

that the " collegial" decision-makers suggested by the majority

would be satisfied to decide disputed issues without all-the
.

relevant data before them.

I
l In the last analysis, the essential consideration.must be

that the-decision-maker hae available a substantially complete

record in order to decide the significant issues prosented.

i Only in this way will we achieve the legitimate goal of the
I

hearing: to produce as nearly as reasonably possible a correct
'

I result. It is this goal which the present system does not now

achieve, but could with the modifications proposed here.

| -

l
.
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! In his separate views Mr. Roisman contends that, once a

disputesis accepted. for resolution by a licensing board, the
assigned board should be authorized to (a) direct the staff to

retain particular experts to present testimony on the disputed
issue, (b) itself retain such ekperts, or'(c) tentatively agree
to reimburse a party -- needing such funds -- for the cost of'

.its presentation if it determines that such presentation "was
of significant value."

- We disagree with this proposal. It is neither necessary-

nor desirable as public policy; it is not necessary as a

stimulus to public participation.
-

Both we and Mr. Roisman agree that the primary, if not the
,

sole, purpose of the public hearing is the resolution of

disputes. And Mr. Roisman apparently agrees that the
<

Commission "could" -- may we say "should" - "probably demand
I that for a disputed issue to be admitted to the hearing, there

must be prima facie evidence that it is valid," at least if the'

proposal is accepted. It does not follow, however, that-the _

proposal is sound.

The Roisman proposal is a refined version of intervenor

funding proposals which have regularly been rejected by thei

+ . Congress. The proposal fundamentally is at odds with the

philosophy of a regulatory system under which a government

agency is staffed and funded at great public expense to assure
*

l
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the public health and safety. That agency and its staff are

charged.with making an independent review of licensing requests

from the standpoint of the public interest. The proposal is

premised on the proposition that the regulatory agency will not

be ably staffed or will not'obtain the services of competent

expert consultants; therefore, the proposal would equip the

licensing boards to overcome such alleged agency staff defi-

cits. This, however, would only provide, as noted in the

Committee Report, an episo'dic check on the staff. We would

urge a more systematic review program if that is required.

As between private disputants, the law and the process _

-

should remain neutral. The funding authority proposed by Mr.-

Roisman would serve to promote more litigation, further

complicate and protract the hearing process, divert public -

resources, and most likely divert Commission attention from its

principal task of managing'the agency and its staff. .
'

,

.

While the adversary process may be well suited to

resolving ordinary disputes, we do not believe it is the best

way to arrive at fundamental safety and environmental decisions

of a technical nature. This is best done by objective and

competent experts engaged in direct informal discussion and

evaluation of technical analyses and data. The. adversary

process does not facilitate that kind of interchange or the

clarification and resolution of technical issues. The goisman

proposal, on the other hand, would place more emphasis on the

-36-
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adversary process for these purposes. It is not an appropriate

policy. . . .

.

.

.
9

9
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I would like to associate myself with the views of Mr.
1

- Roisman relative to the establishment of conditions to improve

the quality of the hearing process. I do'not necessarily j
1

'

dissent from the views of the Committee relative to the ways
'

which we have explored to_ improve the hearing process. I !
I

subscribe to them. The separate statement of the other !
1

members, however, appears to conclude that: (1) there is no

need to further improve presentations made under a revised and
,

- improved hearing process by making limited financial support

available where need is demonstrated, and (2) the adversarial

aspect of licensing is found wanting and an atmosphere.of.

information-sharing by experts in a relatively informal -

atmosphere would be a preferred approach. I doubt that under

current conditions of public concern and uneasiness that such a

technique, as is suggested by the latter proposal, is
i

achievable. A central point with which we.can all. agree is :
.

that there probably is too much litigation and that in the

interests of all, it should be reduced. That is not to say,

- however, that we can and should eliminate disputes. That will
_ _

not happen. We can and should, and certainly the Committee has .

striven to suggest the kind of licensing-structure which will,

if executed, improve the efficacy of the process. We cannot
_

will an elimination of disputes, but we may be able to confine -

them in a more appealing framework.

.

.
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I am also persuaded that the members of the Committee who

are hesitant about the-impact of intervenor funding may have

been persuaded by past, more comprehensive proposals and not by

those presently advanced by Mr. Roisman. Funding of ,

intervenors appears to be only a part of the proposal, not the

central theme. And such support would not be automatic; it

would be conditional.

I suspect that in a " pure" regulatory framework that there

ought not to be a need for intervention -- that all analytical

work would be comprehensive and inclusive of all relevant

information on all substantive issues without added' external - -

input. That state may not be achievable in the foreseeable

future. It can be argued that there are potential issues that

may not have the proper exposure unless some supporting

' resources are made available. I would not feel comfortable.in ..

i

1 -foreclosing that opportunity during the discussions-on regula-
!

tory reform. I think that the proposal advanced by Mr. Roisman

|
is cautious, relevant and should be further explored.

-~ The desire of all of us on the Committee is common -- that __

|

we encourage a regulatory foundation that will permit identifi-

cation and resolution of relevant issues on a timely basis. .In
,

doing so, we would hope to avoid the emotional contentiousness

which permeates much existing regulatory review.p

-.

-40-

1

. . . - . - . . - - - . - . . . . . - . - . - - , - . . . . - . . . . . - - - - . - - ,



./
.

The regulatory process is not suitable for the promotion

- of philosophic views.of inda.';iduals.or groups. Generic

considerations should take place in other, political forums. I

would not support the utilization of scarce resources to

advance a particular cansd or positi6n. I do n6t' feel that is
~ '

the case in this separate proposal. I think that is a proper

concept to raise in our review o'f the regulatory reform
_

proposals.

.

),

.

9
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EXECUTIVE SUMMARY

.;,-.
. . .

The attached report represents the consensus of the

members of this Cormittee with minor exceptions noted in the

report. The report generally follows the outline of the

proposed legislative package. However, a number of themes in

the report represent crucial concepts which the Committee

believes warrant specia1 emphasis. The purpose of this brief-

summ'ary is to highlight those themes and assure that their -

significance is not lost in the body of the report.

A. Scope of Legislative Proposal , _ _ _ , _ , _ . .

;__,

We believe the Commission should send to Congress -one

comprehensive legislative proposal that addresses all of the

licensing reform issues. Matters reportedly contained in the

* supplemental legislative proposals and administrative proposals -

being developed by the Regulatory Reform Task Force are so

fundamentally interrelated with the present legislative package

that they mu.st be viewed in their totality to be properly __

evaluated. In addition, the proposals should not only address

the hypothetical future where all plants are-standardized

designs proposed for pre-approved sites, but also the range of

other possibilities including present plants.
,

B. Clarity vf Procosals

In a number of instances, most notably the treatment of

issues arising under the National Environmental Policy Act and

the nature of the licensing hearing, the present package

_. _ _ - _ - _ _ _ _ _ _ __ .
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contains vague language apparently intended to provide a subtle

flexibility. We.believe a sound legislative proposal must-

.

clearly address even the most controversial issues and provide

*

the clearest possible resolution of them. Any time saved in

the legislative process by glossing over these hard issues will

only produce significantly larger delays in the subsequent

judici'al process as parties argue over the varying meaning of

ambiguous phrases.

C. Flexibility of Proposals

A major goal of any reform package,should be to. assure _ r;

flexibility in order to broaden its potential utility. Thus we

have proposed that with respect to early site review, combined

CP/OL reviews and standardized plant design, the. statutory

authority be written to allow the Commission to provide

- definitive and early reso-lution not only as to -the entire site --

suitability issue, the entire combined CP/OL issues or the

entire standardized design, but also to provide definitive and

early resolution for discrete subsets of these issues to .tdue ..

extent they can be independently resolved. Similarly, issues -

,

whose final resolutions have to be postponed should not await

some artificial future date to be resolved -- such .as com- -

mencement of the operating license hearing -- but should be

resolved as soon as they are ready for resol'ution. In the

first instance, the principal initiator of the early resolution

of an issue should be the proponent with respect to the issue.
,

.
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D. Stability of Decisions

. . . . . . . . .. .

Although the-legislative proposal more narrowly speaks of

stability of standardized designs, it is clear that a principal .

benefit of the legislative package is stability of all deci-

sions, not only those related to design. The Committee

concluded that all decisions whether related to early site

issues, design or combined CP/OL should essentially be final

and subject to reopening only if very stringent thresholds are

met and that the same standard should be applicable to all such*

issues in order to qualify for enhanced stability. Our ,

standard is that no issue may be reopened, absent a special

showing, if at the time of its initial resolution the only

remaining regulatory responsibility with respect to such issue _

would be the verification of the design, and the inspection and

testing necessary to determine whether the plant had been

constructed in compliance with the approved parameters.
.

The re-opening of a previously determined issue -- which

would include backfitting of new standards or new hardware --.

should be allowed only where the proponent of the proposal

provides to the extent practicable a fully developed statement

of the rational basis for the proposal which demonstrates as a

prima facie matter that the proposed change is required to meet

statutory requirements.

.
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E. Hearings

, . .
- -

.
-

The Committee believes a full administrative / legislative

package regarding modifications in the hearings should be
. .

developed as part of a single legislative proposal for licens-

ing reform. We further believe that the first step to develop

such a package is a determination of the purpose of the
,

hearing. We believe the purpose of the hearings should be

dispute resolution. Determination of the purpose of the

hearing first will allow for easier resolution of the other

issues related to the structure and procedures for hearings.

F. Energy Decisions
._ ._

In the legislative proposals submitted to the Committee,

the full range of energy decisions including need for power,

alternative systems, conservation and the like, is to be
,

9
~

resolved either by the NRC or the Federal Energy Regulatory

Commission (FERC). In our view, states and some regional

authorities are far better equipped to resolve these matters -

and to the extent their hearing procedures are substantially

equivalent to NRC hearing procedures and to the extent they

certify that they have in fact resolved one or more of these

energy issues, the NRC should defer to them. Thus the leg-

islative proposal should be amended to allow the Commission to

defer to a variety of potential authorities as to energy
-

issues.

.
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G. Conclusion

.. , , ... .

This summary is not intended to touch on every point made

in our report but only to highlight those aspects of the report

which we believe are particularly important.

e

b
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REPORT OF THE AD HOC COMMITTEE
FOR

REVIEW..OF NUCLEAR REAC. TOR REFORM PROPOSALS-
-

The Ad Hoc Committee for Review of Nuclear Reactor Reform

Proposals has reviewed the proposed Nuclear Standardization Act

of 1982 ("the proposed Act"). In this connection, we met to

discuss the legislative proposals on six occasions; at one such

meeting, we had a useful, extended discussion with

Mr. Tourtellotte, Chairman of your Regulatory Reform Task

Force.

The proposed Act is intended to provide for: -

(a) Early Site Reviews;

(b) Standardized Plant Design Approvals;
'

(c) One-Step Licensing -- Issuance of a Combined

Construction Permit / Operating License;
,
-

.

(d)- Stability of Approved Standardized Plant Designs,

-- Protection Against Unwarranted Backfit

Changes;

(e) Deferral by NRC to FERC with Respect to Need for

Power Determinations; and
~

(f) Revised Hearing Procedures for Standardized

Plant Design Approvals, Early Site Approvals and
,

One-Step Licensing.

While the Ad Hoc Committee endorses the need for change in
*

these areas, we disagree with:

.
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.

(a) the scope of the proposed Act;

(b) important. details.of-each of the provisions of -
. ,

the proposed Act; and

(c) the failure to make the intended purposes and

characteristics of the public hearing processes

explicit in the proposed Act. .

We understand that the Commission staff intends to
'

propose, later this summer, a package of administrative reforms

and supplementary legislation. It is our conclusion that the

Commission should not proceed with proposing the Nuclear.

Standardization Act of 1982 to Congress without full considera- _

j tion of the supplementary legislation and administrative

reforms now under preparation by the Regulatory Reform Task

Force. While the broad features of the proposals were sketched
:

for us by Mr. Tourtellotte, we, of course, did not have them

i
~

before us. With such proposals on the table, it is possible

that some of our opinions with respect to the proposed Act

would be modified. -

i

_

Scope of the Proposed Legislation
_ _ _ _ . . _

'

There is at least a hiatus with respect to new nuclear

plant proposals. Accordingly, it is reasonable and wise to

utilize this time period to develop a revised regulatory

framework to accommodate such propoLals, when and if they

shoul'd occur. The proposed Act is prompted by the view that

the licensing process would be improved if it encourages

| proposals to locate pre-approved standardi=ed plant designs on

-2-'

_ _ _ _ _ _ . - . - _



--__.._ - . . . . _ _ . _ . .-

<

..

pre-approved sites. While this concept has much appeal, it

presents a number of questions, which are discussed below. .

.

And, if the reform legislation is cast only in such concepts,

I it begs the question of regulatory reform for the existing

nuclear power plants now under construction or in operation.
:

These amount to more than ten percent of this nation's current-
;

ly planned electric generating capacity; the uncertainty and

inefficiency in the regulatory process surrounding these units

I is of current, significant national interest. - -

Moreover, it is possible that a renewal of interest in new

~ nuclear power projects -- in Alvin Weinberg's terminology, a

1 second nuclear era -- may involve plants of very different

design, pro' posed perhaps by new social or economic

! institutions. In this regard, it is important that any new
1

i regulatory framework allow Yor considerable flexibility .and

refrain from insisting on formulations which would limit such

new proposals only to more mature versions of the present

plants. The proposed Act does not provide the desirable

flexibility. _

,

!

A. Early Site Reviews and Accrovals
__ _ _ _ _ _,

The Committee favors' revision of the Atomic Energy Act to
i

explicitly allow early consideration and resolution of site-
i

related issues. An essential element of such a program is to

| assure that, upon their resolution, these matters would not be

1
.

| -3-
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subject to reconsideration at downstream stages of the

licensing process in.the absence;of good.cause.

The Commission should be authorized to allow proponents of

specific sites to request and obtain a range of approvals and

determinations, including:

(a) approval of a site for subsequent installation

of a nuclear power plant having specifications

within defined limits of design parameters which

reflect the site characteristics;

(b) determination of environmental issues,.where
,

appropriate, including alternative sites and -

their rankings; and

(c) individual determination of specific site _

related characteristics that could affect the

design and/or installation of a nuclear power

plant at that site. .

While the Commission obviously has to define those characteris-

tics of sites which it may consider significant in any specific

instance, the proponent of a site should be permitted'to

selectively request those approvals or determinations it

requires at any time for planning purposes.

In our view, the proposed Section 193 does not clearly

allow this flexibility to site proponents, although Section

193g would seem to recogni=e the possibility of limited site

characteristic determinations. Our concern is that, as
,

4
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drafted, Section 193 appears to be focused primarily on overall

site suitability determinations. --
-

We believe the Commission should explicitly consider and
.

determine when and how NEPA and environmental matters will be

taken into account in the several site suitability determina-

tions. Among the difficult issues to be addressed and resolved

are:
~

(a) whether and which environmental determinations

would n4cessarily require assessments of the

cost of, and the need for power from, facilities

which only later may be proposed for installa-

tion at the site;

(b) at what point in a site suitability determina-

tion would an environmental impact statement be

i required; and

(c) the stability of environmental determinations ,

made prior to the preparation of an envi-

ronmental impact statement.

|- The proposed Act implicitly recognizes the advantages to

planners and the public alike in early selection and approval,

!

of power plant sites. We concur. We recognize too, however,

that the planning process often involves sequential considera-

| tion of a variety of factors. The Commission's procedures

should recognize this and allow for appropriate state agency

and public participation in making binding determinations with

.

- -5-
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regard to such matters. In some states, state agency

involvement in early. site approval.may be a necessity for its

practical implementation.

The proposed Act is not sufficiently explicit with respect

to the binding nature of such determinations. It addresses the

matter only in terms of " validity" of the site permit for a
,

term of years. The determinations and approvals made in the -

- early site review process are essential premises for planners.

The statute should clarify the extent to which such determina-

tions and approvals can be reopened prior to or at any subse-
.

quent licensing stage, at the initiation of the staff or any
-

party. The present draft is silent on these matters, although

it .would allow review -- presumably at least by .tdue staff -- of

"significant new information" at a renewal of a site permit. A '

"backfit" standard should be developed for application to these

site approvals and individual site' characteristic determina-

tions. The standard should also be applicable to applications

for renewal of such approvals and determinations.- In our view, .

an appropriately formulated and implemented backfit provision _

would remove any need for a fixed statutory expiration period- .

for the site approvals and determinations. In this connection,

i while we address below the matter of public hearings as they
:

might apply to early site reviews and other matters, we note

that the proposed Act is silent with respect to public hearing
.

|
opportunities at the renewal stage of a site permit. The

Commission's intent in this regard should be clarified.i

|

-6-

i



, _ _

<

.

B. Standardized Plant Design Reviews and Acorovals

.. . . . . .

The section-by-section analysis of the proposed Act

contemplates review and approval under Section 194 of an

" essentially complete final design for a whole nuclear power

plant usable at multiple sites." This definition is not

explicitly included in the draft statute.

The Committee recognizes and endorses the value of

standardized design reviews and approvals. Such review could

reduce redundant staff review activities, and approved designs

of whole nuclear plants could be matched with previously

approved sites to expedite the regulatory process for purchas-

ers and operators of such approved plants.

Nevertheless, we believe the limitation of Section 194 to

essentially complete final designs for whole nuclear power

plants woald reduce the value and utility of the proposal. The

statute should authorize the Commission to allow the submittal

of designs of major safety-related systems or subsystems which

represent sufficiently discrete major features of nuclear power
.

plants so as to be amenable to independent review. Similarly,

while the statute should facilitate the review of final

designs, it should not insist on essentially complete final

designs. We believe the value of this more flexible approach

outweighs the potential benefit of inducing standardized plant
.

design by limiting Section 194 (and Section 185) to such

plants.
'

,

-7-
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For purposes of standardization, the degree of finality

should be-measured-by whether.the proposed design can be .
.

subject to a reasonable backfit rule 'and whether, if con-

structed, the only regulatoay responsibility would be the

verification of the design, and the inspection and testing i

necessary to determine whether the plant had been designed and

built in compliance with the approved parameters.' This may not

require at the' standardized plant design review stage all of

the detail that is now included in an FSAR. But it will ._

require the definition by rule, or in individual case deter-

mination's, of detailed performance criteria.for all safety- -

related plant systems and key safety components.

Under the propo. sed Act, standardized plant design

approvals would be " valid" for a term of years. While we

believe we understand the concept of validity here to disallow

any modifications in the approval except th, rough the' backfit or
design stability provisions in Section 196, it would be well to'

be explicit here.

Like the early site approval, the draft is inappropriately -

silent with respect to public hearing opportunities, if any, to

be afforded in connection with amendments or renewals of

standardized plant design approvals. In addition, an appropri-

ately formulated and impremented backfit provision would remove
,

| any need for a fixed statutory expiration period for the design
|

approval.
|

|
;
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Our discussion below of Section 196 is also applicable to

the cri.teria set..out.in.Section 194e(2)(B).- - .-

C. One-Step Licensing

The Committee agreed that in appropriate cases, a single

hearing on the principal issues related to whether to construct ,

and operate a nuclear reactor at a proposed site is desirable.

Although arguably much of this could be done without new

legislation, it would be unwieldy, unreliable, and.would cause

much litigation and attendant delays to do it without leg-
-

islation. The legislative proposal presented for review, -

however, was not deemed adequate, primarily because of its

ambiguities and failure to address key concepts central to such

a proposal. The justifications provided in the preamble to the

legislative proposal were also judged to be inadequate and in

some cases inaccurate. _. . _

,

Either a standardized design or a custom design, to the ,

extent it contains the required detail, should be eligible to

qualify for a combined CP/OL. To require a standardized design

could limit the combined CP/OL to only a handful, if any, of

licensing proposals and might have utility only years in the

future. There is no apparent safety or environmen~al concernc

. which would justify limitation of this concept to pre-approved

standardized designs only. Although such a limitation might

encourage standardi=ation, we beileve the flexibility afforded
~

by our proposal outweighs such considerations.

-9
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As with standardized plant designs, the Committee is of

the. view that the Commission should.have the authority to allow-

one-step ceview and resolution of sufficiently discrete major

portions of the plant design which are amenable to independent

approval. This would facilitate use of the benefits of

combined hearings to the fullest extent possible without

waiting for final designs on all parts of the plant.

The Committee also considered the level of design detail

which should be required to be eligible for a combined CP/OL

determination. Again, as with standardized plant designs,

there was agreement that the standard for sufficiency of design .

detail in standardized plant designs should be sufficient to -

allow applicability of a reasonable backfit rule, and for those

matters considered and determined at the CP/OL proceeding, what

should be left would be only the verification of the ddsign,

and the inspection and te' sting necessary to determine whether

the plant had been designed and built in compliance with the
|

approved parameters.

The Committee recognized that certain matters, such as

emergency planning, may not lend themselves to ultimate

determination at the time of issuance of a combined CP/OL.
~

Emergency planning, for example, would involve state and local

authorities at a point many years before actual planning would

be required, thus involving premature expenditures and possibly

changing circumstances. One solution would be to defer this
.

-10-
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kind of matter to a later time, considering only at the

. combined.CP/OL. stage, or-at an earlier site. approval pro- -
-

ceeding, whether there were any peculiar local circumstances

that would make development of an adequate emergency plan

impractical. In the absence of such a finding, the CP/OL would

issue, subject to a condition providing for later development

and consideration of emergency planning. While this is a

departure from a full one-step CP/OL proceeding and determina-

tion, the inherent flexibility it provides may be necessary for _

plant operating procedures and other issues. The responsi-

bility for scheduling a timely rubmittal of such deferred _. .

matters would, of course, be that of the applicant initially,

although the Commission should be able to establish scheduling

guidance for such submissions. -

The Committee considered the absence of an explicit --.

~

backfitting provision applicable to combined CP/OLs. The
.

'

absence of such a provision undoubtedly reflects the view that

a combined CP/OL might only be issued in connection with an _

approved standardized plant design. While.the text doesn't

make this explicit, we noted our disagreement with such a -

limitation above. A combined CP/OL will only be meaningful if

it is accompanied by meaningful assurances of design stability.

The Committee agreed that all issues once resolved should

remain resolved absent a showing which meets the requirements

of a reasonablA backfit provision.
.

4
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The Committee also generally agreed that when the staff .

conducts its design verifications,, construction inspection.and

testing, the details of those reviews and findings should be

made publicly available. The Committee believes that any

person should be able to obtain a hearing on the issue of

whether the plant, as built, complied with th'e combined CP/OL

conditions, if the person establishes by a grima facie showing

that a significant safety or environmental issue was involved

- and that the plant did not meet the CP/OL. requirements. .

'

However, the majority *of the Committee believes that in such
; .

circumstances, the proper procedure to follow is that estab-

lished in Sectior 2.206 of the Commission's regulations, under;

which the initial determination to convene a proceeding is made

by the Director of Regulation. One member believes that the

initial determination should be made by an independent
#

decision-maker, such as an ASLB or ASLAB member. In any event,.

this matter merits explicit consideration by the-Commiasion.

D. Stability of Approved Stsndardized Plant Designs --
Protection Against Backfit Changes

_ ,_

As is evident from the discussion above, an effective

provision regarding design stability is essential to provide a

strong incentive for tyly site approvals, standardized plant

design approvals eb c-;bined CP/OL issuances. It is also

important to the existxt;g power reactors now under construction

or in operation. In this regard, the explicit limitation in

. -12- -
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the proposed Act of the backfit provision to approved final

- standardized plant. designs .only is_ wantings. .Moreover.,. as a .

result of a drafting quirk, the intended provision would not

seem to protect even the holder of a standardized plant design

approval because, by its terms, it would apply only to a

" licensee of, or license applicant for a production or utiliza-

. tion facility." To that extent, the incentive for a designer
.

to seek a standardized design approval would be diminished.

The Committee believes that the backfit standard proposed

is unworkable because it will not be possible to calculate

societal risk with sufficient precision, and because we do not

believe that a standard for " acceptable levels of risk" is

close at hand. As a concept, the " acceptable level of risk"

standard does not appear qualitatively different from the

standard in the Commission's existing backfit regulation (10

C.F.R.'l 50.109). (In that regard, there is little evidence

[ that the NRC staff is currently abiding by the existing rule. )

In our view, it would be a mistake to enact into law a require-

| ment for quantification of risk when the tools for quantifica-
!

| tion and the standards for acceptance themselves would be .

|

| likely sources c. litigation.

|

|
A more worxable formulation would be to require the staff

to produce a systematic analysis setting forth a rational basis

|. for any required change in design or operating limits (related
|

| to safety or environmental concerns), including a discussion of
:

.
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