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On behalf of the Intervenors, Citizens' Action for
Safe Energy, Lawrence Burrell and Illene Younchein:

JOSEPH R. FARRIS, Attornev
and
NANCY L. WOODS, Attorney
Feldman, Hall, Franden, Reed & Woodard
816 Enterprise Building
Tulsa, Oklahoma 74103

DALE BRIDENBAUGH
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9:00 a.m,

JUDGE WOLFE: Pursuant to the Order of October
14, 1981, the pre-hearinc conference is now in session recardinc
the construction permit application of the Public Service
Company of Oklahoma, et al, Black Fox Station, Units 1 and 2,
Docket Nos. STN 50-556 and STN 50-557.

Will counsel identify themselves becinning
to my left?

MR. GALLO: Thank you. My name is Joseph Gallo
of the law firm of Isham, Lincoln & Beale, 1120 Connecticut
Avenue, N. W., Washinaton, D. C. 20036.

To my richt is Martha E. Gibbs and to my
extreme right and behind me Victor Coleman of the same firm.

Tocether we represent the Anplicants in this
proceedino.

To my left I would also like to introduce
to the Board John Zink whc is Manacer of Licensinag for the
Black Fox Station.

Chief Judae Wolfe, Purdom and Shon I want to
welcome you back to Tulsa and also conoratulate you on your
good judament for schedulina this pre-hearing. I understand
there is three or four inches of snow in Washincton.

JUDGE WOLFE: We so understand.

MR. FARRIS: Good mornina, Judce.

ALDERSON REPORTING COMPANY, INC.



JUDGE WOLFE Good mornino.

MR. FARRIS: I am Joseph Farris with the law
firm of Feldman, Hall, Franden, Reed & Woodard.

To my rigcht is Ms. Nancy L. Woods a member of
our firm. To my left is Mr. Dale Bridenbauch, MHB Technical
Assoclates, an expert witness.

We represent the Intervenors, Citizens' Action

20024 (202) 5564 2345

for Safe Energy, Lawrence Burrell and Illene Younchein.
MR. BARDRICK: My name is Michael Bardrick.

I am Assistant Attorney General for the State of Oklahoma.

MR, THESSIN: My name is James Thessin. I am
counsel for the NRC Staff.

With me is Dennis Dambly also of the Executive
Legal Directors Office. To my far richt Elaine Chan also of

office. On my left is Dino Scaletti, NRC Licensing Project

Manacer.

I might say that I can attest to the fact that
there is a lot of snow in Washinoton.

JUDGE WOLFE: Mr. Bardrick, would you come forward
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it at this table, is you would?
MR. BARDRICK: Where is it that you wish? That
I be at the front table?
JUDGE WOLFE: Yes, please.
MR. BARDRICK: Okay.

JUDGE WOLFE: Our Order of October 14, 1981, was

ALDERSON REPORTING COMPANY, INC.
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predicated orn Applicants, the Intervenors and the State of
Oklahoma's Joint Motion of September 25th with some
modifications to our Order differing from the Joint Motion.

The Staff took exception to the Joint Motion
only as t> the provision for an opportunity to petition
pursuant to 10 CFR 2.758.

That Order of October l4th provided for the
filing by the parties of and our consideration of: " (1)
Intencions challenaing the sufficiency of Applicants’
emergency plan and TMI Preliminary Safety Analysis PReport
Amendments to meet Nuclear Regulatory Commission reculations

and (2) Motions tc reopen the hearincg record on other issues."”

Parenthetically in other words our Order provided

motions to reopen the record could be filed on contentions
other than those challencing the sufficiency of Applicants’
emergency plans and TMI PSAR amendments to meet the Nuclear

Reculatory Commission reculations.

We are here then to consider motions to reopen

the record and proposed contenticns.

I don't know how lonc this will take. It may
be necessary to recess say about 5:00 and resume tomorrow
mornineg. The courtroom is available tomorrcw mornino; and we,

likewise, are available.

Have the parties had any discussion about

what they wish the Board to do: namely, to orally rule up and

ALDERSON REPORTING COMPANY, INC.
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down on the Motions to Reopen and upon the Proposed Contentions .

today and/or tomorrow or rulinag up and down at a later date

then issuing a written order explaining reasons why?
What is the parties' acreement, if any? |
|
MR. GALLO: Judce Wolfe, during the discussions 2
on the schedule, I think it was the concensus of the participants%
includina the NRC Staff, that we would prefer a rulinc from i
the Bench orally, pursuant to the new amendment tc 10 CFR E
|
.307(e), which provides with the discretion of the Court |

to rule orally from the Bench and follow up later with a

written order explaining the bases.

We would prefer that so that we may initiate
discovery effective with that ruling.

MR. FARRIS: Mr. Chairman, I think that is
an accurate statement by Mr. Gallo. I think that is the wish
of the Intervenors with one gualification. |

We only received the responses to the Hydrocen
Control Contentions on Monday; and, of course, the first chance
that our expert has had to look at them is yesterday.

We are not prepared to respond to their responses
to our Hydrogen Control Issues, and we would like the opportinity
to respond either in writina or perhaps at a later pre-hearinc

conference on those izsues.

As to the other contentions and the Motion to

Reopen, we are prepared to ago ahead today; and we would like

ALDERSON REPORTING COMPANY, INC. |
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to have rulings as we proceed on both the Motions to Reopen
and on the sufficiency of the other contentions, the non-
hydrogen control issues, today or tomorrow, as the case my be.

JUDGE WOLFE: How much time would you need,

Mr. Farris, to review Applicants' and Ftaff's responses to
the hydrocen control contentions?

MR, FARRIS: I think in a couple of weeks we
could get somethinag put forward. We would be willing to submit
it on the basis of our written response to their response at
that time or we could take it up at the second pre~hearina
conference. I believe it is scheduled for either January or
February.

But in any event we wculd be willina to submit
it on the written responses to the Board and let the Board rule
on the basis of our responses.

JUDGE WOLFE: Mr. Thessin.

MR. THESSIN: The Staff would not object to
allowing the Intervenors some time to respond in writina
to the hydrogen control matter.

We believe, however, that in view of the fact
that under the schedule they would have had only several days

in any event if our responses had arrived at their offices

]

the same day as they were filed.
I would hope that they be civen a responable time

but not excessively lenathy for a written response.

ALDERSON REPORTING COMPANY, INC.
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But otherwise I don't object in any way to their
havinc that opportunity.

MR. GALLO: Your Honor, I would like to address
that.

Reluctantly I must object to Mr. Farris's request.
What I would rather see as an alternative proposal is that,
since the Board is available tomorrow =- I was loocking at the
pleadincs here that we filed on hvdroaen control. The Staff's
pleading is eicght paces lono, and ours is somewhat comparable.

I wonder if it isn't possible for Mr. Farris to
prepare this evenina with his consultant, and we could address
these matters in the morningo.

I wculd much prefer movinag the schedule alono
in that fashion and not leave this particular issue out of sync
as a disruptive factor to the schedule.

JUDGE WOLFE: Mr. Farris, both the Applicants'
and Staff's responses to the proposed contention on the hydrogen
control issues were dated December 8th,

When did you receive these two responses?

MR, FARRIS: Monday, the l4th.

JUDGE VOLFE: Would it be possible, Mr. Farris,
for you to review the two responses tonicht and respond to them
orally tomorrow?

MR. FARRIS: Well, I assume anythinc is possible,

Your Hornor. The adequacy of the response is what I am worried

ALDERSON REPORTING COMPANY, INC.
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1 : abcut. We have two other expert witnesses from MHB thev we

may need to conegult .. these responses, and I just am not

»

sure of their availability tonicht when we would have to be

e e

working on them. |

S

|
e B : Personally, 1if the Board is aoing to submit ;
g 55% a written rulinc on the sufficiency of our contentions, I ;
g 7 %' don't see that two weeks, if we submit somethina to the Board i
§ B ' within that geriod of time, would areatly prejudice anyone :
Z 9 , because your written rulinc could incorporate your rulino on ’
i !
é 10 ﬂ the hydroagen control issues. !
i |
% n If we are willinag to stand on a written response
|
;.- 12 to their responses to our contentions, I don't see how any party }
- |
. § 13 I here is coing to suffer any detriment because of tharc. i
g 14 JUDGE WOLFE: All richt, Mr. Farris, ycu may have ?
- |
§ 15 ; until December 28th within which to file your response. ‘
:’ 16 @ MR. FARRIS: Thank you. !
; 17 j MR. GALLO: Your Honor, do I understand that the I
EE 18 u{ Board is prepared to rule orally on the other issues today?
§ 19 % JUDGE WOLFE: We will recess after we have heard ;
) 20 all arqument, and we will discuss obviously in detail what has l
21 ' been urced today. We will then proceed to -- and I understand
. 22 that there is no objection by the parties =- orally rule either l
22 late today or tomorrow yea or nea with recards to the Motions
‘ 24 to Reopen and with recard to the admissibility of the contentions;.
25 Thereafter we will issue a written Order explaininc:

ALDERSON REPORTING COMPANY, INC.
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in detail our reasons for grantins or denying.

MR. GALLO: Thauk %au,

.

JUUDGE WOLFE: ArZ this in order that, as you
before, the parties can vrocwed with disccvery on the various
contentions, if any, tha: are admitted,

We will now pyoceed to considel the Motions to
Reopen the Record. It counse will amproach the lecturn and

the microphone when necessary. 'fhne Board is akle to hear

you while you are seated at th= <ables, but I think the reporter

necessarily has to have you speak into that miecropaone.

Isn't that correct, Ms. Feporter?

{(The Reporter answered 1in the affirmative, .

JUDGE WOLFE: First we will éive ron®ideracion
to Applicants' Motion tu Reopen the Record dated Novenmber 5.
We understand that in their reply filed on Nova:smber 2Qth
Intervenors have no objection t= ocur erantino Ap2licants'
motion to reopen the recoyd.

MR. PARRIS: Tkat is correct.

JUDGE WOLFF: We understanad from resdinc the St
response of liovenber 20th that *hey have no objection *¥ the
record is opened for a limited purpcse, 1 beliava s to the
first three issues, is that correc:, Mr. ‘ihessin? You have
no objection wvhatfoever as to recpenina the record tn quality

assurance or do I misunderstand your posirion?

MR. THESSION: The Staff s positigp on the mo~ion

ALDERSON REPORTING COMPANY. IvC.
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to reopen by the Applicants is that to the extent the Board
grants the motion to reopen it should be a limited grant to
the issues addressed by the new information.

In the case of itum No. 4, which deals I believe
with quality assurance, there is a very particular Board
question that was beinc addressed. We would have no objection
as to reopening with respect to that- Bcard gquestion.

We would not support a ceneral reopening on the
entire matter of gquality assurance except as it is impacted
by new information.

In other words we would not wish to have aspects
unrclated to the new information which also deals with quality
assurance explored in any newly reopened hearina.

It is our position that the new information
defines the scope of :he reopenina, and that the Board should noﬁ
nénerally reopen on a broad issue such as guality assurance
Y.t should reopen specifically on the relevance of the new
information to the finding that must be made.

For example let's say under the quality assurance
rule there is a requirement that the plan for quality assurance
exhibit that there is sufficient independence between quality
issirance personnel and the construction personnel.

As I understand the new information that is not
2t ail an issue with respect to the chance in circumstances.

The change in circumstances agoes to the number and qualifications

ALDERSON REPORTING COMPANY, INC.
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people listening. I believe it was Board question 10-3

at the previous hearing, and that Board question indicated
the Board's concern with what experience in the nuclear
quality assurance area do the members of the Applicants'
quality assurance staff have.

Now with respect to that particular Board question,l
the new information is material, substantive and dispositive
I think of the finding that would be made on the Board question.

However, there were other guestions the Board
had with respect to quality assurance, and there are more
generally other elements in the appendix dealinc with gquality
assurance that could be at issue in a properly pled contention
but are not right now.

My argument is that when we reopen we reopen with
respect to the new information and not with respect to some other
elements of the more general topic of quality assurance.

I am not sure if that is responsive.

JUDGE SHON: All right.

Suppose I was thinking that there might be a
catagory of perhaps properly addressed contentions which would
relate to some sort of new information that had no relationship
to a previously asked Board gquestion, like question 10-3,

It appears that is hypothetical and not the case
that really confronts us so it doesn't really matter.

MR. THESSIN: I think the issue you raise will be

ALDERSON REPORTING COMPANY, INC.
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addressed when we come to the motion of the Intervenors' to
reopen o©: containment design.

That in the Staff's opinion is a motion to reopen
on an issue that may not have been within the scope of
contention 16, and I think it is proper to consider such a
motion but I think they must make the proper showing that there
is new information that affects a findinc that must be made
and that it might affect that outcome.

So in response to your question their ability
to recpen is not necessarily limited to the scope of the
previous hearing.

It is limited however to the scope of the Board's
authority and to the scope of the new information.

JUDGE WOLFE: All richt, Mr. Thessin.

Any response, Mr. Gallo?

MR. GALLO: Judge Wolfe, I think the Staff's

position does perhaps confuse the matter somewhat. I agree

with Mr., Thessin that the scope of the reopened issue is limited

to the Board's question that we moved to recopen on. I believe
it is 13-1.
But I have to remind the Staff that the Board's

jurisdiction here is plenary because this is a construction

permit case. What we have as part of the Staff's requirements
for the new TMI issues and the new TMI requirements are two

matters that deal with QA.

ALDERSON REPORTING COMPANY, INC.
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In the Staff's pleadings they seen to indicate
some uncertainty as to the status of the record with respect to
the TMI issues. It is my firm belief that based on the Board's
October 25, 1979, order the Board reopened the record on TMI
issues as articulated in the Staff's letter of July 14, 1981,
and also the emergency reponse issues that were developed
pursuant to the recent amendment to appendix (e) to 10 CFR 50.

The record is open on those matters. 1In ¢ -

PSAR amendment No. 17 we addressed the QA requirements that had
been imposed by the Staff.

Those requirements and those responses in our
PSAR amendment are really complete in that they cover almost
all aspects of the QA issue., It is really a revisitinag of the
issue.

This Board has jurisdiction to decide for itself
whether or not that response is adequate. What we are really
talking about is the Intervenors' ability to participate
in the QA issue.

The Intervenors have not offered any contentions
in the area of QA related to TMI requirements so it is the
Applicants' position that the Intervenors cannot participate
Oor assert any controversy with respect to those issues because
the time has pasted.

The Intervenors certainly can participate with

respect to question 13-1. The Board of course has jurisdiction

ALDERSON REPORTING COMPANY, INC.
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over the entire gambit of QA and can ask cuestions and deal
with those issues that it deems appropriate.

I think that clarification is necessary.

Thank you.

MR. FARRIS: Judge Wolfe.

JUDGE WOLFE: Yes, just a moment.

Yes, Mr. Farris.

MR. FARRIS: First of all, Judce Wolfe, I wonder
if there is a conspiracy acainst the Intervenors again. The
last time you were here I was calling you Chairman Wolfe;
and now I find out that they have changed the rules acain,
and you are referred to as Judce Wolfe.

So if I call you Chairman once in a while,

I apolize.

JUDGE WOLFE: That is quite all richt.

MR. FARRIS: Second of all, we rarely find
ourselves in the position of acreeing with the Applicants on
anything, but I aogree completely with the remarks that Mr.
Gallo just made.

The Staff's reaction to the Applicants' Motion
to Recopen is somewhat puzzling comincg from a lawyer. He says
that, yes, we will acree to reopening, but we want the Board
to keep it relevant.

I think the Board has done a pretty good job of

keeping things relevant. We are certainly not arcuing that just |

ALDERSON REPORTING COMPANY, '‘NC.
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because they have reopvened in the area of IGSEC that the
entire gambit of IGSEC or QA or anythina else is goinag to
be open to controversy or litication.

I don't understand what the Staff means when
they say that the Staff has no objection to a limited reopening
other than the comments that I just made.

If they mean that the parties are goinag to be
restricted in cross-examination or in presentinc their own
evidence in so far as the record is opened to for the specific
items that either the Applicants have indicated that they
want 1t reopened for or that we have indicated that we want
it reopened for, if we are successful, or indeed that the Staff
has wanted the record recopened for.

I don't see any way and I don't know of any
authority that the Board would have tc limit the reopeninc
other than to define the issue and limit the controversy to that
1ssue.

I just want to oo on the record to be clear
that we would object to any limited ability to cross-examine
or to present evidence on any issue that is reopened in so far

as that issue agoes.

JUDGE SHON: Mr,., Farris, perhaps I don't understand,

and I think the Board does not quite understand the exact nature
of the difference between you just said and what the Staff has

said.

ALDERSON REPORTING COMPANY, INC.
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As I understood the Staff, they were tryina to
make the restrictions upon the nature of the issues that could
be introduced not upon your ricght to either cross-examine it
or to present direct evidence on an issue once admitted.

These are rather different breeds of cats.

Is your understanding the same as mine to beain
with?

MR, FARRIS: It is now, Mr. Shon, but from the
written response the Staff had filed it was not clear at all to
me.

That was reinforced by the Staff's own motion to
reopen on the generic issues. That while they objected to
our contention that related to some generic safety issues,
they wanted to update the record with the same generic safety
issues.

They seemed to indicate in some way that they
were going to be able to walk in and say what the update was
and walk out of the hearing room without being subjected to
cross-examination or without allowing Intervenors to submit
their own evidence with recard to the update on these issues.

If the Staff has now made it clear to the Board

that they did not mean that, then I am satisfied.

JUDGE SHON: Mr. Thessin, is that the way you

understand it too. That it is merely which issues are admissible

and not recgarding evidence introduced on specific issues which

ALDERSON REPORTING COMPANY, INC.
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you wish to restrict?
MR. THESSIN: That is correct.

I just wanted to make clear my pcsition that

when a reopened record is made that the issues must be carefully

defined not that one party has more rights than another in
the context of the reopened issue.

#3 I understood the positions of the parties
the reopening was more vacue than that. The issue was not
so carefully defined, and I wanted to assert that one has
the obligation to reopen the record with respect to a agiven
issue and not generically with respect TMI issues or QA
issues or whatever.

I think the Diablo Canyon case would speak to
that, CLI 80-5 as we cited in our brief about the nature of
the contentions that must be presented to TMI issues.

With respect to the generic issues which we
addressed in our motion to reopen, I will defer my response

on that.

I think Mr. Farris and I do have a difference of
opinion on exactly what that means in the context of the
generic issues.

JUDGE WOLFE: Yes, we will try to limit arcument
to Applicants' motion to reopen, but as I understand it then
there is no real disagreement between the parties then.

Am I correct? You understand one another and

ALDERSON REPORTING COMPANY, INC.
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MR. FARRIS: Judge Wolfe, I think the panel
and I at least agree that there is none. I hope the parties
do. I see no controversy now.

MR. SHEON: There may be some difference of
opinion on specific issues as to whether there has been
enough development in the meantime to warrant the question,
but the general rules are acgreed upon.

JUDGE WOLFE: Anythincg else on the Applicants'
Motion to Reopen?

(No response.)

JUDGE WOLFE: All right.

Mr. Bardrick, did you have anythinag that you
wanted to add?

MR. BARDRICK: I believe the parties have
ccvered it, Judge.

JUDGE WOLFE: All right.

Feel free to make yourself known.

MR, BARDRICK: Thank you.

JUDGE WOLFE: All right.

We will proceed now to consider the Staff's
Motion to Reopen of November 5, 1981.

We understand from the Intervenors' reply filed
on November 20th that they have no objection. 1Is that richt?

MR. FARRIS: Yes.

ALDERSON REPORTING COMPANY, INC.
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JUDGE WOLFE: All rioht.

There was a response filed by Applicants on
November 20th. I think for the purposes of clarification,

Mr. Gallo, p~rhaps you had best summarize your position,
and we can ask you any questions necessary.

MR. GALLO: Acgain, Judce Wolfe, I have objection
to the notion of reopening the record for purposes of updating
generic unresolved safety questions and for the Staff to
submit evidence on those matters.

The confusion stems from my readinc of Staff's
pleadings which seem to convey the thoucht that somehow the
participation is limited with respect to those issues.

The Staff's Motion to Reopen is carefully couched
to limit the reopening to the admission of the Safety Evaluation
Report Supplement rather than what it might contain.

I consider that a sionificant difference. I think
the notion of havinc to move to reopen to receive a safety
evaluation document without consideri i~ what the document
contains is really not very useful.

In my judoment that document may be admitted
into evidence pursuant to 2.743, but it is subject to any
objection at the time of offer depending on whether or not
it contains relevant and probative evidence.

In my own notion what that document should

contain is an evaluation of the Applicants' respconses in the

ALDERSON REPORTING COMPANY, INC.
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PSAR to the TMI issues and to the emercency response matters
as well as an update of the generic unresolved safety questions.
As I have previously said, there is no need to

reopen the record with respect to the emergency response matters

and the TMI issues. There is a need to reopen the record with
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: 0 |
§ 6 if respect to generic unresolved safety questions. |
g 7 E I believe sufficient time has passed so that |
g 8 | under the Vermont Yankee rubric it is appropriate to reopen |
; 9 on those issues and it is appropriate for the Staff to update
é 10 ﬂ those various issues.
% n | Since it was a contested issue in the hearinos ;
;,; ‘23 back in February 1979, the Intervenors have a full riacht to 1‘
. g 13 : participate. |
; 14 | Now if the Staff is sayina somethino different, I
% 15 *; then I disacree with whatever that is. l
; 16 That is all I have. '
= 7 j JUDGE WOLFE: One additional thing, Mr. Gallo,
g 18 : in your response were you addressina both TMI-2 issues as well |
g 19 '! as generic unresolved issues or were you just tarcetina and
= }
: 20 | centering and concentratinag upon so-called TMI-2 generic 1ssues? |
21 ‘ MR. GALLO: The Applicants' response to the
22 NRC Staff's motion to reopen we were focusino solely on the |
' 23 guestion of the generic unresolved safety issues because that
24 was the only issue we thoucht was an appropriate subject to
. 25 reopen.
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As I indicated we are of the judoment that the

Board has reopened on the TMI issues.

JUDGE WOLFE: Mr. Thessin, do you have a response?

MR. THESSIN: I think it is important to keep
in mind a distinction that is being blurred in this discussion.
The Staff has an obligation to perfor.a a revaiew. t has an
obligation to write the results of that review in a Safsty
Evaluation Report.

Under the Rules it has an oblication to submit
that report in the proceeding and have it admitted as evidence.

Now there is a second matter. The Staff has
an obligcation to address issues in controversy in the context

of the proceedinas.

When we look at reopening records, there are
certain standards that have to be met. That matter has to
involve new information; it has to be of significance, and

it has to effect the outcome on an issue in controversy.

Admittedly everything in a Staff safety evaluation |

does not fall within those three criteria for reopenincg the

record.
The Staff in the process of reviewinag something
may decide that the Applicant's response is adequate: that it

in no way affects their conclusion that the operation of the

component or system in question is safe; and therefore would not

in any way be the stuff that is used to reopen records.

ALDERSON REPORTING COMPANY, INC.
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Now let's address specifically the points
Mr. Gallo raised.

The Staff under River Bend had an obligation

to review the adequacy of the Applicant's response and to
review the licenseability of the plant in the context of
unresclved safety issues.

The Staff performed that review in 1978; submitted
the results of that review to this Board in February of 1979
in the context of testimony presented I believe on the 28th of
that year.

The issue there was the adequacy of the Staff's
review. The issue was not the specific substance of any one
of the TASK Action Plans that were discussed.

For example, one of the TASK Action Plans deals
with the gquestion of water hammers. I think it is TASK Action

Plan A-1.

The Staff in the upcominag safety evaluation report

will conclude that there is no change in its conclusion on that
issue. A conclusion that was presented in 1979.

Now in and of itself that is not the kind of
evidence that justifies the reopenina of the record. It is
however the kind of information which the Staff customary
includes in its safety evaluation report.

Now if Mr, Gallo is arcuing that the Staff can

only put into its safety evaluation report matesrial which would

ALDERSON REPORTING COMPANY, INC.
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meet the standards for reopening a record, I think he is wrong.

So I do not think the admissibility of the
safety evaluation turns on whether or not there is new informa-
tion justifying reopening the record.

That is important because once the safety
evaluation report is admitted, the issue as to its admission
is whether it indicates an adequate Staff review, The issue
is not whether the Applicant should be licensed in the face
of TASK Action Plan A-l, dealina with water hammers, or any of
the other TASK Action items that would be addressed.

The issue is whether the Staff has adequately
reviewed those issues that determine if the plant should be
licensed in the face of the fact that they are still unresolved.

In that sense there is a world of difference
between the contentions Mr. Farris presented with respect to
unresolved safety issues and the nature of the reopenina
which the Staff is attempting to move for in this proceedino.

The Staff is movinc to have the results of its
review presented in the record and to have the Board evaluate

within the context of River Bend the results of that review.

That is quite different as the River Bend Case
makes clear from puttina in issue the Applicant's licensability
in the face of any of the number of unresolved safety issues

which may be discussed in that review.

Mr. Farris in his contentions in dealinc with

ALDERSON REPORTING COMPANY, INC.
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requirements.

The Staff will analyze each and every requirement
found in the proposed TMI rulinc. That does not put in
controversy the adequacy of the Applicants' response to each
of those items unless there is independently a valid contention.

So the admission of the Safety Evaluation Report
does not put in issue every item of the Applicants' compliance
with the rule.

It puts in issue only the adequacy of the Staff's
review,

If Intervenors wish to raise the adequacy of the
Applicants' compliance to the rule, he must do so by contentions
which are independent of the admission of the Safety Evaluation
Report.

JUDGE SFON: If the Intervenor however wishes
to raise matters concerninag the accuracy of the Staff's review,
he could do so only after he had seen the Safety Evaluation
Report. 1Is this not right?

MR. THESSIN: Yes, that is correct.

JUDGE SHON: So that there micht well be some
other things that would arrise from the Safety Evaluation Report
as well as some matters that the Safety Evaluation Report would
represent evidence upon.

It is a chicken and eagag sort of thinag.

MR. THESSIN: That is correct. The schedule

ALDERSON REPORTING COMPANY, INC.
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other parties may wish to have issues put in controversy
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JUDGE SHON:
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I just wanted to establish that in your opinion

it could be both the scurce of and testimony upon certain issues.|

MR. THESSIN: That is correct.

JUDGE WOLFE: All right, Mr. Thessin.

MR. FARRIS: Judoe Wolfe, if I understood what

the Staff just said, what I thought they were sayinc all

alona about the generic safety issues.

Shon has cleared it up again, I think.

The Staff, as I indicated earlier, seems to think

it can because it has the duty under River Bend come in and adviﬁe

T

the Board of the status of the generic safety items. To advise

the Board and to close their briefcase and walk out of the door. |

That is what I want to make clear is that can't

e e

We have a contention 11 which we would be prepared

to withdraw as lonc as there is an wnderstandinc that we

20 |

21

22

23

would be able to challence the adequacy of the Staff's review

on these safety items at the time of the subsequent hearinas.

If that is clear then we can withdraw our

contention 11 which coes to two or three of these ceneric

24

25

safety items and just be prepared to respond after we see the
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Staff's Supplement Safety Evaluation Report on the generic
safety issues.

MR. GALLO: Judce Wolfe, could I respond to the
Staff's argument?

JUDGE WOLFE: Well, I would merely point out to
Mr. Farris that what Mr. Thessin was sayinc is provided for
in our Order of October 14, 1981, in part 2-D.

All right, yes, Mr. Gallo.

MR. GALLO: Judce Wolfe, after hearing Mr.
Thessin's articulate arcument I understand better the position

£ the Staff.

I must disaoree on two crounds. Mr. Thessin
aranes that the Staff is a separate entity when it comes to
determining what should or should not be included in the
safety evaluation report; and that apparently the Staff is not
bound by the same rules as any other party is in this proceeding

given the status of this case with the record closed.

la)]

the Staff wants to include information in the

L]

SER beyond that which it has moved to reopen on ceneric issues
and beyond that opened by the Board, it needs to take some

action pursuant to Vermont Yankee to reopen the record to

to cet those issues accepted into the proceedino.

ER

w

taff

wn

To cive a ludicrous example. If the
upplement were to include Mr. Thessin's mothers favorite

cockie recipe, we would object to the submission of that.

ALDERSON REPORTING COMPANY, INC.
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Farris with respect to the Staff's panel.
Given that context the gquestion before the
Board is has anything in that particular area occurred that

satisfies the sionificant safety issue criterion of Vermont Yank

e

In our judaoment it has. Time has passed. Two
years or more have passed. New unresolved safety issues have
been added to the list. The posture in other issues has
chanced.

Given those circumstances we think it 1is
appropriate for that issue to be reopened and also appropriate
for the Intervenor to participate completely on that issue.

Finally I on behalf of the Applicants accept
Mr. Farris'e offer to withdraw contention 11 as long as he is
able to participate with respect to those unresolved safety
questions delinated in contention 11 within the framework

of the River Bend criteria in dealino with the unresolved

safety questions.

If there are any gquestions, I will stay at the
lecturn?

JUDGE WOLFE: ©No, thank you, Mr, Gallo.

Anything more?

(No response.)

JUDGE WOLFE: All right.

We will next consider =--

MR. THESSIN: If I micht add one point more.

ALDERSON REPORTING COMPANY, INC.
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JUDGE WOLFE: Yes.

MR. THESSIN: There is one troubling implication
in Mr. Gallo's arcgument that I do not want the Roard to

overlook.

His arcument in effect is that the Staff must

first reopen the record before it can review the Applicants'

responses or before it can ask the Applicants for any information

because as he points out, guote, "the peculiar context of this
case."

The Staff has an obligation to review the
adequacy of the Applicants' application independent of whether
or not it moves to reopen the record because it is only throuch
that review that we are able to find out if there is any

siognificant information which would warrant a reopening of this

proceeding.

For example in the TMI requirements the Staff
is not bound to first ask that the record be opened on the
issue of TMI before it goes to the Applicants and asks them
what are you going to do in the light of these new facts that
have come to light.

1 heard him saying that the Staff could not
proceed with the review and file a written documentation of
that review unless it first asks to reopen the record on the

issue to review.

I think that is a fundamentally wronc premise

ALDERSON REPORTING COMPANY, INC.
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and fundamentally wrong readinc of Vermont Yankee and the

cases which follow that precedent.

I would like to point that cut to the Board
because it has implications for what can or cannot be within
the scope of the Safety Evaluation Report.

We are not bound in that report to issues that
we have previously reopened the record with respect to. We
are bourd to put in that report items which are within the
scope of our authority.

Concededly my mother's cookie recipe would not
be, but other items not necessarily at issue in this proceedina
are within the scope of our authority and can legitimately
be included in that Safety Evaluation Report and would not
be subject to a motion to strike on the grounds that they
are irrelevant to the issues in controversy.

Thank you.

JUDGE WOLFE: Next we will give considerac.o. to
Intervenors' Motion to Reopen.

Mr. Gallo.

Well, to save time, Mr. Gallo, we have your
answer of November 20th. We have also Staff's rasponse of
November 23rd.

Perhaps to save time -- and I don't think we
need any clarification of what you are saying in your answer

or what Staff is saying in its response.

ALDERSON REPORTING COMPANY, INC.
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Perhaps we should proceed to hear arcument

by Mr. Farris.

MR. FARRIS: Judoe Wolfe, Ms. Woods is aoinag to
handle this part. I gave her the easy part.

MS. WOODS: Gentlemen, I welcome the opportunity
to appear before the Board. I am a new recruit to these
proceedings and the areat army of lawyers that represent
everybody.

I notice that as one of the attorneys for the
Intervenors that we are seated at a table without water and
that we are in some sense, I feel, outcasts. I will proceed

without water.

I would lite to gquickly address the issue of
financial qgc.alifications and the responses that both the Staff
and the Applicants have made to our motion.

I feel that our motion to reopen based upon

\
|

the newly discovered evidence and the new information essentially§

in the form of the Touche Ross Report is the most compellina
new evidence that we could possibly provide today to this

issue.

The Vermont Yankee test obviously requires that

we have newly discovered matters. This is unquestionably new

matter that has come since your decision in 1978 as to financial

qualifications.

The information contained in the Tovrche Ross

ALDERSON REPORTING COMPANY, INC.
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Report I believe is of major significance to the financial
qualifications of the Applicant PSO for this construction
permit.

Mr. Bardrick of the Attorney General's Office
is present here today, and I believe he is going to speak in
just a few moments as to some of the evidence that was presented
in the testimony before the Oklahoma Corporation Commission
and some of the details that actually are presented in the
Touche Ross Report.

But our purpose today really is to urce you to
have this report entered into evidence. Intervenors believe
it contains siagnificant evidence.

JUDGE WOLFE: What for example?

MS. WOODS: For exarple the conclusion of the
Touche Ross Report is that based upon their economic evaluation
or their evaluation of economic viability of the project as
it stands now to be a nuclear project that project should be
concelled.

In the alternative they suaggested that it be
converted to a coal plant, which is not at issue here at all.
But based on projections and their very detailed acrcounting
aralysis and updated projections they concluded that it should
be cancelled.

I think that fact alone should be considered by

this Board.

ALDERSON REPORTING COMPANY, INC.
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JUDGE SHON: Ms. Woods, as I understand it
the Touche Ross Report made its recommendation against
Black Fox on the grounds that Black Fox was a poor investment,
is that right?

MS, WOODS: I will acree with that.

JUDGE SHON: Can you show us some direct nexus
between the fact that it is a poor investment and the fact
that it is unsafe, which is the bailiwick =- the domain of
the interest protected by the Nuclear Requlatory Commission.

We are not here to guarantee the stockholders
make money or that the rate payers won't even be overcharced
but only to find out whether the plant can be safely built
and operated.

I recognize that the Atomic Enercy Act does
require an examination into the financial ability cof the

PSO or of any utility, but what is the nexus between the

single possibly ill-advised investment and safety as is reflected

by the financial capability of a utility?

MS. WOODS: If I may, I will address your guestion
specifically; but 1 would like to preface it with the araument
that I don't believe -- well, particularly since you are raisino
the issue and the policy argument the Applicants have raised
in their response.

They are essentially in their response makinc
the same arguments that are contained in a new proposed rule

ALDERSON REPORTING COMPANY, INC.

-



300 TTH STREET. SW. | REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

10

11

12 |

13

14

15

16

17

18

R P U ———

e

R T OO s SIS

19 |

20

2]

22

23

24

25

39

regarding the financial qualifications requirement and its

relationship to safety. .
I would like to on behalf of the Intervenor

to remind the Board that is merely a proposed rule and that it

may O. may not cet passed. At this point the existing regqulation

requires an investication into the financial qualifications

of the Applicant.

The underlying assumption is as a basis of
that reculation is that those financial qualifications do have
a relationship to saflety.

Now I can give you all sorts of possibilities
about why it micht not. I don't think that my conjecture and
my guesses about how the financial stability or the economic

viability of the company that is building a nuclear power plant

affects safety.

I don't think my cquesses are necessary today

because I think the rules require that you locok inco the ,

financial qualification issue and assume that it does affect

the safety issue.

vhat I am saying essentially is that their |
policy arguments are not apropos to the decision today. I
think the rule as it stands that financial qualifications :
must be addressed and the financial qualifications issue has |

changed; and that there is new evidence we would like the

Board to consider.

ALDERSON REPORTING COMPANY. INC. i
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Now granted the rulaes may chanoe bdetween now
and then. The policy may chance, but i* has not -8 yet.

To quote both centlemen that have svakia for
the Applicants and the Staff earlier in their urgines for
your to reopen one of them said "times hav: changed" ana c¢ne
of them said "circumstance:s have chanced" and one of them said
"it is appropriate to update your information."

I say that all those phrases apply to our motion
to reopen as to financial qualifications also.

JUDGE SHON: Well, if indeed then financial
qualifications have some connectiocon, however nebulous, with
safety, exactly what does the fact that a particular thing
may or may not be a2 cocd investment? What affect does that
have upon the entire financizl structure and financial
gualifications?

Are you sugagesting that PSU is likely to an Lroke
if they go through with thiz plant?

MS. WOODS: I am suggesting that the Touche Ross
Report indicates that the monies are so substantial and of
hugh numbers -- We are talking about billions of dollars.

We are not talking about, gosh, it is goina to
cost a few hundred thousand more. We are talkinc about billions
of dollars more.

We are talkinag in this instance about an entity,

|

|

our Corporation Commission, that has 0ot yet cranted rate relief.|
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We have no cuarantee at this point that PSO

is going to be able to finance it. If it can't, I think

the report reflects that without assistance from the Corporation

Commission in rate relief they cannot stand alone.

I don't want to say they will sink, but they havs
serious financial troubles.

JUDGE SPFON: I see.

MS. WOODS: 1 would like for Mr. Bardrick
really to supplement my arcuments about some of the details
cf the report.

JUDGE SHON: I am not tryina to get you to do to
the mecrits at this time, of course; but I wanted to have some
fesling for the magnitude, if you want, of the error or the
ma-iitude of the financial disaster that it entails.

I think that the billions that we are speakina
about are no+ billions of dollars lost by building the plant
Jut billions of dollars in cost of buildinc the plant.

MS. WOODS: Increased costs, yes.

JUDGE SHON: Presumably if it were a sound

inves+rmenti those billions would make some of them up in addition

to themselves,

MS. WOODS: Again, I think Mr., Bardrick will
assist me in explainina to you how the report reflects that
it is not and why you should consider the details and

informazion contained in the report.
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present circumstance and c¢cn the argument it is within our
discretion to allow you to so arcue even thouch you did not
submit any response or arcument in writing.

All right, Mr. Bardrick.

MR. THESSIN: Before we proceed, may I say one
point in clarification?

JUDGE WOLFE: Yes.

MR. THESSIN: Ms, Woods indicated that Mr.
Bardrick would speak to what took place in a proceeding in

another forum and would characterize the testimony presented.

|
1
|
!

I support Mr. Bardrick's right to arcue, especiall*

in view of the circumstances here where it is clear that he
is arquing in support of a position that is well known to
both the Staff and Applicants.

I however would have to object if he is goinc
to characterize testimony which is not before this proceeding
and which we do not have access to.

I am speaking not of the Touche Ross Report
which all the parties have read, but to testimony that was
presented in a rate case.

It would clearly be hearsay for anybody to
characterize that tescimony. I think that is a quite different
matter than having Mr., Bardrick in support of the motion to
reopen on financial qualifications.

I would ask the Board to make that distinction.

ALDERSON REPORTING COMPANY, INC.
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MR. BARDRICK: I would like to speak to his

objection.

~

3 5 Whether or not it is clearly hearsay is a
B i question that cannot be determined until we hear my comments.
3 5 1 And hearsay by definition -- and I assume you are using the
s 6 3 Federal Rules of Evidence with somewhat of a lax application E
- | |
g 7 % because of the administrative proceeding we are involved in. f
% 8 But I don't want a lax application for this E
z 9‘ particular arcument because I think somethina needs to be }
!;: 10 stated at the outset. j
& : |
§ 1 4 Hearsay by definition is not a statement of a j
2 |
g 12 party. If I am going to present characterization of any i
. ;_ 13 " testimony, I will directly quote the Senior Vice President ‘
=
g 14’| of Finances for PSO, Mr. William Stratton. !
, |
g 1521 He is a party to the proceedinc in that he is j
é lb? & member of PSO. Members of PSO speakinc in an official
; 171 capacity and statements of a party to the proceedings that ?
- g |
? 18 is not hearsay.
g 19 % I am not ~oino to tell you what we may have ;
E 201? talked about out in the hall or scmepl:i:vo else: but if I do
21& perhaps wrongfully undertake to present my characterization
22zi of any test:imony, my characterization will be within the
23 : boundaries cf the code of evidence.
. 24 | Certainly I would expect any objections to
25 be called forth to my and your attention when I am proceedina

ALDERSON REPORTING COMPANY, INC.




300 TTH STREET, SW. | REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554 2345

10

1

12

13

1

15

16

17

18

19

20

2]

22

23

25

R YR e —

R A A A e TR T SRR

S T R TCEa AEREC

==

swan o

46

irregqularly.

JUDGE WOLFE: Well, we will proceed to hear you.
This is oral arcument, and we will agive it what weight your
arcument deserves.

MR. BARDRICK: It is not sworn testimony. It is
argument, and I am sure you are aware of it.

JUDGE WOLFE: All richt.

MR. BARDRICK: All richt, at this time, if you
please, the question of the new evidence, fundamental chance
in circumstances, whatever you want to put a label on it,
the hearinc that is taking place in the Oklahoma Corporation
Commission currently is under advisement to the Commission.

All the parties have submitted findinos of fact
and proposed orders. The Commission hasn't ruled.

The gist of the hearing -- one phase of it -~
it was divicded into three phases -- one phase of it is to
examine the financial viability of the project and to give
guidance if not an order to the :ompaﬁy as to the thouchts of
the Commission as to the pursuit of this Black Fox project.

The PSO Company throuch Mr. Stratton indicated
that once an order from the Oklahoma Corporation Commission

would be tendered that they would like about 30 days or so

to examine the order and then make some sort of decision, be it

to go forward with :he project or abandon the project or to

conform with any express desires of the Commission.
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Now the last time an economic analysis was done
on this project by PSO I believe was back in 1977, It is just
lately and during the course of the case 27068 in front of the
Oklahoma Corporation Commission where new studies have been

undertaken.

PSO has encaced the services of Manacement
Analysis Corporation, MAC, and the staff of the Corporation
Commission encaged the services of Touche Ross Consultinc

Engineers.

Certain Intervenors also present at the hearincg
encaved the services of ESRG, Eneray Systems Research Group,
a non-profit corporation.

So much new study was done as to the financial
viability of the project specifically as opposed to nuclear
in general.

Furthermore Mr. Stratton in his pre~filed
testimony, which is exhibit 237 in that cause. My copies
of all the exhibits have oot my editorial comments in the
marcins and what-have-you so it would be inappropriate for me
to tender them to this Commission eventually.

But they said basically and Mr., Stratton stated

as Senior Vice President of PSO that the Touche Ross fiaures

and their own figures from their own independent study were not

that far apart. In fact probably within 87 to 90 percent

of each others figures.

ALDERSON REPORTING COMPANY, INC.
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It was the company's position at the hearing
that even under supportive requlation, meaning rate regulation
within the State of Oklahoma, the most probable case would
put the company's financial tools or abilities to a severe test,

And certainly if the outer bounds estimates
were to be forthcomino that the company really could not afford
to carry on with the project.

New estimates and the fiaures from anywhere
between 8 and 12 billion dellars for the total project came
forth during the course of the hearina,.

These ficures were also found to be by the
PSO Company.

This exceeds the net worth of the company.

I believe Mr. Shon asked was the company going
to sink or somethine like that, yeah, I believe there is
testimony in that record that --

JUDGE WOLFE: Let me interrupt. I may have to
give reconsideration to my ruling. Let me ask you this
guestion.

Obviously the Oklahoma Corporation Commission
haz not rendered a ruling as yet on the rate reguest by
PSO, isn't that correct?

MR. BARDRICK: That is correct, sir.

JUDGE WOLFE: 1Is it your position that =-- what is

your position or what is the State of Oklahoma's position

ALDERSON REPORTING COMPANY, INC.
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waitina to be decided upon.

We have aone on record as sayino they cannot
financially afford to oo forward with this project.

Also there is a bailout, for want of a better
term, proposal or three proposals before the Commission. In
fact they are decidino if they decide to abandon could they
recoup their investment to date.

It is our position that we are against the
recouping their sum cost to date on this project. However,
the fact that it is even beinc discussed indicates that 1if
they lose their current investment now it is goinc to financial
apocalypse for the company.

Rut the financial question in response to earlier
gquestion of how does finance relate to safety. For example
in the way of new safety requirements or just additional delays
in safety hearings, any of that--Any delay or any additional
requirement is goinc to of course add to the financial burden
of the project.

I am not talking about the mere passage of time
and inflation. I am talkinc about somethins bigger than that.
Everytime you have to reconsider the safety question -- the NRC
looks at a safety matter and it could affect the Black Fox
Project in any fashion == any time any of that goes on and
you are in fact delaying it, you are alsc delavinag the buildina

of new capacity.
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If they have got a nuclear plant to serve their
needs coming down the road, and yet that coming down the road
capacity is goinag to be further away than they had anticipated,
then they are goina to have to do something else in the
interim. Maybe build another coal plant let's say.

If they have to do that, that is financial con-
straints on the company acain.

So I think that safety and financial issues are
intertwined if rothing else just throuch the passace of time.

Not inflation mind you but just the other needs
for capacity that they companv may have. ‘....

I would state this thouch, without cettinc
into specific testimony, certainly the State and the company
has on file with the commission out proposed finds based on
our summaries of evidence.

The hearina went on over nine weeks. There were
over 40 some witnesses attended at the hearing.

If this Commission decides to reopen the issue
of financial qualification and wants to hear new evidence =--

hear the merits of it -- at that time I can state that the

State of Oklahoma would be prepared to ao ahead and present the

evidence that has just been presented throuch September and

October and November over at the Oklahoma Corporation Commission

which includes the new studies and the new financial analysis

that have been conducted. Much of which that is not complete

ALDERSON REPORTING COMPANY. INC.
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testimony and other material furnished by Applicant in my
letter dated November 13, 1981.
Now is that information of sufficient macnitude

to satisfy the Vermont Yankee test in that it relates to

a significant safety question?

On the matter of whether or not that information
is significant financial information I have no position on
that question and I consider it to be irrelevant.

I can only observe that the Intervenors and the
Attorney General are parties in the rate case. They did not
support their allegations before this Board with affidavits of
experts to try to assert and establish the relevance and
importance of that issue to this proceedina.

Indeed the Staff has not seen fit to reopen on
that issue and reevaluate its findincs that were contained

in supplements No. 1 and 2 to the Safety Evaluation Report.

As set forth in our brief we believe the guestion

of whether or not financial qualifications is a safety related
issue i3 really the nub to be considered and we cited the
Seabrook case where the Commission considered the arcuments

presented by the Intervenors in that case and the dissent

in the Appeal Board consideration of that case, which essentially

were that if there is a safety relationship between financial

qualification and an Applicant's ability to construct and

operate a nuclear plant, then that relationship is often couched

ALDERSON REPORTING COMPANY, INC.
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in terms that if a licensee or a permit holder is short
of funds he is geoinc to cut corners, and that will have
safety implications.

The Commission addressed that specifically
in its consideration of the Seabrook case and said that
experience has shown that what permit holders or licensees
do is suspend construction and stop work until they do have
the furids. They do not cut corners.

Beyond that the Commission pointed to the fact
that it has an extensive orcanization that inspects onacoing
plant construction, and that organization is Inspection and
Enforcement. The Commission indicated great confidence in
the ability of that orcanization to detect any corner cutting
should it occur.

So we believe that agiven the posture before this
Board of this case that these policy considerations as
articulated by the Commission in the Seabrook case and in
the proposerf rule making are pertinent.

Certainly until a new rule comes out the Board
has to make a finding under the old regqulations, but that
record has been established by the Staff and is pending

before the Board.

The Board can take coconizance of the Commission's

utterances in Seabrook and the proposed rule makinc in

determining under Vermont Yankee whether or not we have a

ALDERSON REPORTING COMPANY, INC.
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significant safety related question here.

As we presented in our brief we believe the
answer is no; and therefore there is no reason to reopen on
this question.

Finally the whole question of the Public
Service Company of Oklahoma's financial situation is beina
explored, as Mr. Bardrick has indicated, across nine weeks of
testimony or nine weeks of hearings with over 41" witnesses
in another forum. I suggest that it makes no sense whatsoever
to repeat that sort of consideration in this forum.

That is all I have unless there are questions.

JUDGE PURDOM: I wonder, Mr, Gallo, if you or
anyone else has an idea as tc when the Corporation Commission
is going to give its ruling?

MR. GALLD: The information I have, Judage
Purdom, is that the Oklahoma Commission promised us a decision
about the first of the year. That is this year.

JUDGE PURDOM: All richt,

JUDGE WOLFE: Anythinag more?

MR, BARDRICK: I would like to state for the
record that is consistent with our information that I updated
yesterday.

It is probably going to be the end of the year
or early January that they expect to come down with a decision.

JUDGE WOLFE: All richt.

ALDERSON REPORTING COMPANY, INC.




300 TTH STREET, SW. | REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554 2345

11

12 §

13

14

15

17

18

19

20

2]

22

23

24

25

T O B S e R A

P —

10

ST = = e

16 |

We will have a 15 minute recess.

(A short recess was held.)

JUDGE WOLFE: If the Oklahoma Corporation
Commission grants Applicants' request for a rate increase,
would you withdraw your contention if it was admitted?

MR. FARRIS: No, sir.

JUDGE WOLFE: Any why not?

MR. FARRIS: The estimate for the cost of
Black Fox has cgone from 2.2 billion approximately now to
approximately 10 billion which includes cost of capital.

That is a four-fold increase in three years
since 1578 which I believe was the last supplement to the
SER promulcated, and the Staff found that the Applicant was
financially qualified.

The rate increase that the PSO has asked for
is something on the order of 150 million dollars, which 30 or
35 million dollars is allocated for Black Fox.

In my mind I think and in the mind of any
reasonable person that is still goina to fall €far, far short
of what PSO is going to need to build Black Fox.

If the Corporation Commission would arant
construction work in proaress for Black Fox, there would be
a glimmer of hope at best.

JUDGE WOLFE: But that is not a request before

the Commission now, is it?

ALDERSON REPORTING COMPANY,. INC.
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plant could become commercially operable.

We have reurged in our findings this new
announcement by the Court so I frankly don't feel the
construction work in progress for a plant that «s ten years
down the road will be allowed by law.

Those are my thouchts on the matter, but there
is new Oklahoma case law on the matter.

JUDGE SHON: How about lcans for funds
under construction.

MR. BARDRICK: That is the current situation
in Oklahoma.

JUDGE SHON: I see. Thank you.

MR. FARRIS: Judce Wolfe, I am not violating

any confidence by telling you that we have had meetincs, the

Intervenors, with representatives of the Public Service Company

this past summer to talk about a deal, a settlement if you will,:

whereby PSO would be allowed to recover its money invested

in Black Fox thus far and that the Intervenors wouldn't object

to the Corporation Commission providinc a bail out.

Mr. Stratton has indicated in his testimony
that PSO is very clearly locking for some sort of a bail out

from the Corporation Commission.

Now if that doesn't tell this Board that PSO has

grave, grave doubts about its own ability to build this plant.

Now whether or not it is a poor investment, their ability to

ALDERSON REPORTING COMPANY, INC.
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build it is what we are talking about.

Touche Ross has clearlv concluded that it would
be a poor investment. Just because that was the purpose of
the Touche Ross Report doesn't mean that this Board can ionore
it because of the safety impact of a company strucglinc to |
build a plant and the potential for cost cuttinc that that |
poses, ;

I believe it rather clearly poses that potential.
Mr. Gallo has argued about relyinc on Inspection and Safety,
but I think you are as wel! aware as I am of the limitations l
on Inspection and Enforcement Division of the NRC to watch the |
complete progress of a plant under construction.

If this Board were to find that this company ;
is financially qualified on the basis of a three-year old
record, frankly that is a fiction, centlemen, with all due
respect.

Because PSO has admitted and there is no
controversy now that the costs have creatly, creatly escalated:
and not tc take a fresh look at their financial situation,
when you have that duty under the reculations tc find that
they are financially qualified, it tantamount to this
Court saying there is absolutely no connection between the
company's financial qualifications and safety.

Mr. Shon, I am reminded of your example when you

are talking about the automated liguid control system of a

ALDERSON REPORTING COMPANY. INC.
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$25,000 a year operator makinc a $15,000 decision by manually
initiating the system,

I submit to you that a $100,000 a year executive
at PSO micht be tempted to make the same sort of multi-million
dollar decisions at Black Fox: and that this Board needs to
take a fresh look at the new economic realities of Black Fox.

JUDGE WOLFE: A final word, Mr., Gallo?

While you are up, and I will ask all the other
parties to address this too, as we know the financial
gqualifications matter and the possible preclusion of any
Board entertaininc that as an issue. With that proposed
rule pending, what are the parties' views in licght of the

Douglas Point case which in substance states that no licensing

board shall give consideration to any matter which is or is abouﬁ

to become the subject of rule makinag?

Mr. Gallo, you may address that as well as
any final responses to prior arcuments by the parties.

MR, GALLO: Let me try to address that question
first.

I am certainly tempted to jump up on the band
wagon and say that the matter of financial qualifications is

barred under the Douglas Point case and the subsequent

Appeal Board decision of Rancho Seco because there is a pendinc

ruling, but I read that rule making and the Commission action

in the Statement of Considerations as not essentially relievino

ALDERSON REPORTING COMPANY, INC.
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this Board or any other Board of the affirmative oblication
to see that applications comply with existino regulations.

One of the existino reculations is that financial
gualifications regulation. I% is our position that the evidence |
submitted tc date based on the Staff's findings is adequate.

Mr. Farris arqued that he believes there is

a safety connection that would warrant reopening. We do not
think so. We think that is the decision that this Board
must find.

To answer your question we think Douglas Point

is not applicable for the reasons I have stated.

JUDGE WOLFE: All right.

Yes, Mr. Thessin.

MR. THESSIN: Could I be heard on this subject?

JUDGE WOLFE: Certainly, I am sorry.

With multi-parties unless someone raises their
hand or screams, I may not call on them for arcument. So just
raise your hand and come forward. Don't scream.

MR. THESSIN: We oppose the motion to reopen
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on the question of financial qualifications but for different
reasons, I believe, than stated by Mr. Gallo.

Let me see if I can articulate what those
bases are. The gquestion that this Board and the Nuclear
Regulatory Cormission must address is whether the Applicant

has a reasonable plan to finance this specific facility safely.

ALDERSON REPORTING COMPANY, INC.
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As the Board has indicated that dces not involve
any inquiry into whether this makes a good business judcment.
It does not involve an inquiry into whether some other facility
may be cheaper.

The financial qualifications rule just makes at
issue the reasonableness of the plan to finance the facility.

The evidence presented and materials pointed to
by the Intervenors do not address that issue. It is not encuch
to say that the record is several years old or stale or that
there have been some chancges.

Under the Vermont Yankee line of cases on openinc

records you have to point to particular in‘orﬁation that miocht
ffect the outcome.

The problem Intervenors have I believe is that
they are lookinc at the wronc outcome. They are looking at the
question of whether some other investment may be more prudent
from a businegs sense, but that is not the issue before us.

The issue before us is whether or :.0t there is
a reasonable plan to finance this facility. I maintain they
have presented no evidence with respect to this.

I differ with Mr. Gallo in the route I take to
get to that point. I would arcue that they have failed to make
the required nexus between any information and the standard
by which we judce the reasonableness of the plan to finance th

facility.

ALDERSON REPORTING COMPANY, INC.
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There information does not speak to that point,

and therefore is not significant information which might affect

the outcome.

I would take issue with the notion that, if I
am understanding Mr. Gallo's arcument correct, financial
qualification in and of itself is not an issue of major
significance as to plan* safety; and therefore under Vermont
Yankee could never be reopened.

If that is what he is sayinag, I would disaaree
because I think this Board has an obligation to insure that
requlations are complied with whether or not we characterize
those regulations as major issues of plant safety.

Now this disagreement may be more apparent
than real, but the issue of plant safety goes to the gquestion
of whether the reasonableness of the plan has been met.

In other words, reasonableness is judced in
the context of we are building a plant and we want to build
it safely.

The question of plant safety is not taken into
account on reopening the record. It is a lecal distinction
I admit, but I think one of some importance when we are
considerinc this question of reopening records.

JUDGE WOLFE: Tick off for us now exactly
what you have understood Ms. Woods and Mr. Farris to say.

I take it what you are sayinc is that nothina that they have
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said has been addressed to showinc that there is any evidence
that would indicate that there is no reasonable assurance
that the Applicants could safely construct the plant?

This is what you are saying?

MR. THESSIN: I think the standard is slichtly
different as I would articulate.

I think the standard that there is no significant
information which might affect the outcome. Now that is more
than a speculative possibility that we may if we go down this
road find somethinc that may lead us to inquire further. It
is more than that.

We have to show some information that on its
face would be affectina the outcome of the decision you would
have to make.

What I am sayvinc is that when one points to
information which on its face questions whether their bond rate
in the light of the circumstances may diminish in stature
or whether the cost of capital may increase. But that really
is not our inquiry.

It is recardless of what the cost of this
facility is, is the plan the Applicant is proposinag reascnable.
The plan, as I understand it, which he »roposed when the Staff
evaluated this question was a plan th:t entailed getting rate
relief as necessary from the Corporation Commiession. That is

still the plan.

ALDERSON REPORTING COMPANY, INC.
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If it turns out that avenue is not available

because of some future decision, then we would have to reexamine

the question of whether the record deserved to be reopened.
We are not at that point richt now. If we look

at the Seabrook Decision where the Commission spoke at great

lenath to this guestion, the Commission indicated that it is
expected that there will be times of more or less stress
in financing plants.

That is part of our exvectation. More than just

difficult periods must be shown to upset the findincg that %Zhere
is a reasonable plan under the circumstances.

I contend they have not shown that the plan is

no longer reasonable. They are asking us to anticipate the

possible adverse result which is purely speculative at this time

JUDGE SHON: Mr., Thessin, even Mr. Gallo agrees
that we are not precluded from investigating this matter by the

Douglas Point line cases, and we must enforce the reculations

as we find them.
MR. THESSIN: That is correct. That would be |
my position as well. ;
JUDGE SHON: Now 50.32(f) says that "The Applicant
shall supply information sufficient to demonstrate to the
Commission the financial gualifications of the Applicant to

carry out in accordance with the reculations of this Chapter :

the activities for which the permit or license is sought. If

ALDERSON REPORTING COMPANY, INC. |
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the application is for a construction permit, such information
shall show that the Applicant possess the funds necessary to
cover estimated construction costs and related fuel cycle
costs or has reasonable assurance of cettinc them."

Mr. Farris has alleced that within the past ;
couple of years, since the time when we last stopped locking
at this plant, the estimated cost has risen a factor of four. s

I don't know whether that is true or false, ¢
and I don't intend to cet into the merits of that allegation :
here; but certainly if the cost of buildinc the plant has gone
up 300 percent, does that in itself not raise more than a
hazzy possibility that they no longer have or could reasonably |
be expected to obtain funds necessary to complete construction |
in accordance with the chapter? i

MR, THESSIN: Let me respond with two points.

I think you indicated earlier what is I think
a useful way to approach this subject, and that is that we é
have a Corporation Commission which has a mandate to insure
that the citizens of Oklahoma have the necessary power.

If it should conclude that this is a worthwhile
project, it would fund it. I think the cost in and of itself,
while it may make the macnitude of the financing plan different
than what was previously understood, does not necessarily
bring in doubt the reasonableness of the plan.

If the Corporation Commission decides it is needed

ALDERSON REPORTING COMPANY, INC.
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and useful, then we must presume it will fund it.

My second consideration that I would like for
the Board to take into account is we are faced here with
something different I think than an allecation which would
state as follows: That the Applicant because of some chance
in circumstances can no loncer sell the necessary bonds.

We may not know the results of that alleca%ion
until many years down the road, but yet we are forced to decide
right now.

Here the allecation is different. It is that
without rate relief they will not be able to build the plant.
By concession of all the parties this rate decision is in the
near term so it is not as if the best information available
is a change in the price of the plant.

That information alone I do not think justifies
a reopenina of the record on this question.

If the new information had certain inferences
which would lead us to doubt our conclusions, and if we could
only satisfy outselves that those inferences were not the
most probably without satisfyinc out interest by pursuing
the matter, then I would say we would have to reopen the
question.

But we can decide at this case whether or not
these allegations will lead to the inference Intervenors alleage

by awaiting the decision of the Corporation Commission.

ALDERSON REPORTING COMPANY, INC.
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In other words, there is still another event
in the chain that they point to that will have a bearinc on
this question, possibly dispositive; but which can be awaited
and which would be, I think, the most appropriate information
to examine in the context of reopeninc the record than the
mere possibility that the Commission may or may not arant
relief coupled with the fact that the plant is more expensive.

I am afraid I was not particularly clear, but
if I may summarize.

The Intervenor must show new information which

ffects the outcome. The price of the plant alone is not

new information that affects the outcome because it is the
reasonableness of the plant.

while there are certain contingencies which

could make that plan unreasonable, arguendo, those contincencies |

have not yet happened.

Until they happen, I think it is premature to say

or even to suggest that there is information which affects the
outcome on whether that plan is reasonable or not.

JUDGE SHOX: There are two words in the English
language that sound very much alike, and I am not sure which
of the two you are using and in which sense.

They are plant, p-l-a-n-t, and plan, p-l-a-n.

I think what you are referring to here is the reasonableness

of the plan, meaning the financine plan, not the reasonableness

ALDERSON REPORTING COMPANY. INC.
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The plan to catch a rabbit would not be the
same plan one would use to catch a bear. We submit that
the yuarry here is different. There is somethinc fundamentally
different about the gquarry. The end result has chanced, and
that is the total cost of it -- the size of it.

The reasonableness of the plan cannot just be
¢onsidered in the abstract. In fact it must be considered in
the .oncrete, and the concrete is a 300 percent increase
in the cost of the plant.

There is no controversy about that. ©No one has
even sucgcested that there is a controversy about that.

If that fact alone is not sufficient, then so be
it: but we submit that it is.

JUDGE WOLFE: All richt.

We will now consider the second issue raised in
the Intervenors' Motion to Reopen, namely with regard to the
containment,

Mr, Farris.

MR, FARRIS: Judce Wolfe, our second motion to
reopen goes to an issue that pertains to the containment area.
You will recall that originally we had three contentions=-- I
am not sure of the number. Sixteen was one of them and perhaps
three and five as well -- that impacted to the containment
gquestion in general.

I think the objection to our motion to reopen the

ALDERSON REPORTING COMPANY. INC.
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record goes to a couple of things.

In one point I believe the Staff indicated that
our motion did not relate strickly to Contention 16. Well,
certainly it doesn't. We cited to the Board our contention 16
verbatim in our motion to reopen, and then indicated there was
another change that would affect the containment and enumerated
six instances where we felt that there could be a significant

safety impact created by this chance.

The Staff I think seemed to suacoest that unless
it related and pertained to contention 16 then it was beyond

the scope.

Your ruling as I understand of October 14 does
not limit us to original contentions to reopen by any area

where new information might have been developed that would meet

the Vermont Yankee test.

That test is again that there is a new evidence
of some major safety significance.

We submit the chance in the containment that
the Applicant has identified, and that is the construction of
a concrete reinforcina wall outside the steel liner or steel
containment shel) in the annulus between the shell and the
containment building may impact safety in the areas that we
have indicated.

Now the purpose tcday I assume is not to

again to go to the absolute merits and decide that it will

ALDERSON REPORTING COMPANY, INC.
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certainly have the impact.
We have submitted that it would have siconificant
impact on safety in the following areas, a throuah f, and we

would propose to the Board that the Board take evidence in

that area to let us try and prove our thesis that it would have.

This is as far as I know and as far as I have
been informed a new concept in the Mark-2 containment =-- the
use of this reinforcinc wall.

We are familiar with the phenomenon of
containment ringing, and this is as I understand it a devise
to help control that phenomenon.

As we have seen throuch systems interaction

sometimes the devise that is supposed to help control somethincg

may itself lead to other unforeseen events or occurrences
that may have not been taken into account by the designers
wher. they decided to use the concrete reinforcina wall.

OQur experts have indicated that the items that
we have indicated in our motion to reopen, a throuch £, are
just some of those that they are concerned about.

JUDGE 3HON: Mr., Farris, I notice that you
also introduced what is essentially the same contention as
your contention 12 for the reopened hearings.

Was this simply to have two strings to your bow
in effect?

MR. FARRIS: Yes.

ALDERSON REPORTING COMPANY, INC.




v
z
e
2
L'
=
3
3
=
E
<
a8
Z
g
et
£
7
<
=
<]
z
8
=
-
=
g
e
x
=
-
=
=
T
;
-
=
-
T
£
~

Frankly the Staff has probably more correctly
characterized our contention 12 as a motion to reopen. It
really does not relate to any Threse Mile Island occurrences
0 far as we know at this point.

So really I think the Staff has properly
characterized it, and that is really where we are going to
focus our efforts on this.

If it doesn't come in as a motion to reopen,
if this dnes not become an issue because of the plan to use
this concrete reinforcing wall, then unless we o beyond the
Three Mile Island contentions, it would not come in as contention
33 «

JUDGE SHON: And it certainly wouldn't fall

into any of these so-called River Bend items. Sc what you

are proposing as a motion to reopen is simply to et it in
without having to have it fall into either the catagory of
Three Mile Island matters or unsettled ceneric items.

MR. FARRIS: 1It is certainly not generic as far
as I know. It is unique to Black Fox. It may be adopted |
elsewhere; but we think that since it is a new look at somethinq#
we ought to take a good look at it.

Because we have postulated six different effects

it could make, we think that those each could have major

safety significance and would or could meet the Vermont Yankee

test.

ALDERSON REPORTING COMPANY, INC.
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JUDGE WOLFE: Thank you.

MR. GALLO.

MR. GALLO: Judce Wolfe and members »f the Board.

it was the Applicants who made that distinction about the
contention not beina within the scope of the old contention 16.

Basically as we read the issue that Mr. Farris
is attempting to place into controversy, it really had no
connection with the old contention 16.

That contention dealt with the effects on
containment of certain phenomenon which result from a loss
of coolant accident -- containment interarity.

Essentially what Mr. Farris is attemptinc to put
into controversy is the effect of a desian chanace in and around
the containment on various components and structures both
in the containment building and in the auxillary building.

We perceive that as a different issue than what
I call old contention 16; and therefore we think it is not
appropriate to reopen old contention No. 16 to address that
guestion.

I think, if I can speculate the reason that Mr,
Farris placed essentially the same issue in two places is that
there is some uncertainty as to where it belongs.

It is our view that the issue procedurally
properly raised under new contentions based on the new informa-

tion was submitted to the licensinag board in late 19789.

ALDERSON REPORTING COMPANY, INC.
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The reason we treated it that way is that is how

We view the new information supplied to the

licensing board in late 1979% throuch a bocard notification

which discusses the question of containment ringing to be,

quote, "new information".

Durinc the course of our discussions on the

schedule, the Applicants agreed not to interpose the time

limits objections to information that was developed since

the accident at Three Mile Island.

We believe it is more appropriately treated

as a new contention and have not objected to the time limits

objection for the reason I have indicated.

In addressinc it as a new contention as I recall

agree with parts of it and object to parts of it on the grounds

it does not meet 2.714.

"(e) vibratory motion transmitted to other structural components”

That is how we view the contention.

JUDGE SHON: You do not object to the part letter

because as you have said that certainly includes containment

ringing, and that is what this desion chance was meant to meet.

However, as Mr. Farris points out, people often

make changes in a design in order to aid them in one way

and it later turns out that this disadvantaced them in some

other way.

The other things you felt were unrela*ad to this

ALDERSON REPORTING COMPANY, INC.
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to assert them, but that having asserted them he has not
really provided the bases as I know the Board understands
is required under Section 2.714. He hasn't explained

how this design micht adversely affect the stress levels

in the welds the joints and the lining in the connectinc pipe.

He hasn't explained how thermal transients might

be affected by this desian change.

JUDGE SHON: Thank you.

MR, GALLO: I micht point out just one last
thought. That he doesn't have to offer that explaination
on the merits but so that we as the Applicants having the
burden of proff know how to address the issue once it is
raised.

That is the reason for providing the basis.

JUDGE SHON: I understand.

MR. GALLO: That is all I have on this point.

JUDGE PURDOM: Mr., Gallo, I believe in your
response you may have used some arquments slichtly different
from some of those you used just now. I just wondered if
you wanted to check those and see.

I believe on (a) and (b) you had said that
those were not affected by the desion chance in your written
response.

MR. GALLO: Can I have a moment to get the

response we filed, Judge Wolfe?

ALDERSON REPORTING COMPANY, INC.
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JUDGE WOLFE: Yes.

MR, GALLO: Judce Purdom, I am lockinag at

pages 36 through 39 of the Applicants' Response to the

Intervenors' contentions, specifically dealina with proposed
contention 12, containment desian change. ;
With respect to sub-parts a, b, ¢ and 4 we

interposed objections to those sub-parts primarily for lack

of bases and specificity.

On page 37 we say, "Sub-section (a) lacks
specificity in that the use of the phrase thermal transients |
is ambiguous" and then we go on to explain why we believe that
to be true.

We say simiarly on pace 38 that "sub-section (b) ;
provides no bases indicating that heat transfer from the !
suppression pool may be affected in any significant way by

"

the proposed concrete reinforcement.
Then with respect to sub-section (c) we point
out a commission regulation which establishes a requirement

to meet certain ccdes anéd standards that is imposed on

Applicants.

We fail to understand how Intervenors can provide
any specifics or lack bases to challence why that showinag by
us as Applicants isn't satisfactory.

The same on page 39 on sub-section (d) we indicate

essentially a lack of specificity and bases objection.

ALDERSON REPORTING CONPANY, INC. ?
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to T™MI issues and enercency plarninc issues.

This as

Mr. Farris concedes is not within the

scope of either of those two matters.

Therefore I

think we must loock to the Commission's

case law on recpening the record requiring significant new

information that micht affect the ocutcome.

One of the cases which I think is very pertinent

in this instance is the Commission's decision in Diablo Canyon

The Diablo Canyon Decision is 81-5 in which they interpret

what was required for reopening on TMI issues.

In that decision they indicated that the

bare submissicn of allecations or hypotheses are not adaguate:;

that new information

the outcome.

I submit that in

than a bare allegation;
said,

We have seen no

nust be pointed

this

that this, as

to which would affect
case we have nothing more

the Intervenors

could have a safety sionificance.

We have seen no

. :
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citations to any authority or to any document which indicates

that this is an
identified.
Without such
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issue in any reopened hearina.

I have no further comments.

JUDGE WOLFE: All right. Thank vou.

Anything more?

(No response.)

JUDGE WOLFE: Mr. Farris, dc you have anything
wore to add?

MR. FARRIS: No.

JUDGE SHON: I guess I was expecting you to
push to address yourself in some measure to the matters of
specificity and bases for sections a, b, ¢, @ and f.

MR. FARRIS: I can, Mr. Shon, certainly.

JUDGE SHON: I would like that if you would do
sO0 and help us wake up our minds.

MR. FARRIS: I was really kind of savine this
until we got down to the new contentions on Three Mile Island,
anc I will probably find out that this decision has been
reversed from Mr. Gallo.

In any event let me cite the Board the Allens

Creek Decision. I had the pleasure of hearinag Mr. Rosenthal

expand on this opinion somewhat at a seminar in Washinctca.
The issue in this particular decision =-- I will
give you the cite in just a minute.
JUDGE SFON: I think we are all pretty familiar

with Allens Creek.

ALDERSON REPORTING COMPANY. INC.
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MR. FARRIS: 1In any event the Appeal Board
reversed the Licensing Board for denyinc a contention on
the bases there was no assigned bases or it laced specificity.

The test -- and this was frankly a pretty far
out contention that the Intervenor had made in that case.
The test as Mr. Rosenthal pointed out is not whether we have
assigned a factual basis to it because that is not the purpose
or that is not the test that applies to a contention.

He said specifically and he gquoted from a prior

case, the Grand Gulf Case, "It is not the function of a

Licensing Board to reach the merits of any contention contained
there. .. Moreover Section 2.714 does not require the petition
to detail the evidence which will be offered in support of
each contention. It is enough that it is identified with
reasonable specificity."

We think we have identified with reasonable
specificity. The Applicant and the Staff certainly know how
to conduct discovery. It is through interrocatories and
depositions that they narrow down exactly what it is our
experts have in mind when they say thermal transients may
cause this problem and vibratory motion may cause this problem
and let them pin them down and see if there are iundeed factual
underpinnings for the contention they have raised.

A contention is after all -- the purpose of it

is to give a rough definition to an area of concern that we

ALDERSON REPORTING COMPANY, INC.
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i
through discovery and through the ajudicatory process.

The lack cf specificity and bases as the Staff

and the Applicant would have the Board interpret it is that
we have to write page after pace and have affadavits by our
experts saying exactly how this is to be done.

That is simply not the purpose as I read the

Allens Creek Decision which is later than any authority

that either the Staff or the Applicant cited. |

Indeed I think the concurring opinion of Mr.

Farrar in the Allens Creek Case says, "My intuition tells me

that when the facts are in for one reason or another the
proffered alternative would not appear to be superior to
the nuclear plant. But as I understand the principles
that govern all judicial and administrative pruceedinas
I am not allowed to decide cases on the bases of lack of

knowledoe, intuition, or personal predilections.”

I submit to the Board that that is the case here
today. While the Board and the other parties may not believe
that we can prove our allecations, the test is simply have
we made it with enouch specificity that the other parties
will have some idea of how to proceed with their discovery and

how to pin us down on these issues.

JUDGE SHON: Now in the Allens Creek Case, Mr.

Farris, unless my memory fails me, the Intervenor produced a

ALDERSON REPORTING COMPANY. INC. i
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MR. FARRIS: Absolutely not.

One of Mr. Gallo's objections was that it lacked
bases and specificity as though it were a new contention as
opposed to a motion to reopen.

No, I still think the test as Tar as I know

is Vermont Yankee; that there has to be some =aowing of

significance to plant safety.
I acree that still is the test,but to address
Mr. Gallo's and Mr. Shon's concerns I felt like specificity and

bases as though it were a new contention itself.

The rulinc as I understand that the Board limited
us to open -- we could reopen on other issues. We weren't limit
to our old contentions, but I assume that reopeninc on other
issues as opposed to Three Mile Island related issues must

meet the Vermont Yankee test.

We think that it does. Containment as you know
as been one of the major issues in this case. We had three
contentions that related to containment.

Anythino that is as significant we feel as this

concrete reinforcina wall may be would meet the Vermont Yankee

test and could have major safety sianificance.
It is after all not a ageneric feature. As far as
we know it was BWR-6 containment. It is new. It hasn't been

looked at. It may become a gereric feature, but we think this |

Board needs to look at it. It couid have major safety sianificadc
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300 TTH STREET, SW. , REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

10

1

12

13

14

15

16 |

17

18

19

20

21

L

SR —

22 |

23

24

25

87

and therefore meet the Vermcnt Yankee test.

JUDGE WOLFE: So you think it is sufficient
for you to plead that Applicant has not provided sufficient
preliminary desion information to show how it will affect the
following five or six factors; that that is sufficient at this

point and dces meet the requirements of Vermont Yankee?

MR. FARRIS: Yes.

JUDGE WOLFE: All right.

We will now give consideration to the
proposed contentions., I think the format should be that
Mr. Farris will present his arcument, and then we will have
responses by Applicant and Staff and by Mr. Bardrick, is he

so desires.

MR. FARRIS: Judce Wolfe, since we have 15
contentcions with some sub-parts to some of them, I think I
would prefer to address them one at a time.

JUDGE WOLFE: Yes, one at a time.

MR. FARRIS: Our first contention relates to
"Environmental Qualifications." Specifically we stated that
"The Applicant has not demonstrate it wouid be in compliance
with NUREG-0588 and Generic Technical Activity A-24 for
existing safety related equipment and egquipment added as

a result of post-TMI requirements."”

Both the Applicant and the Staff oppose our

first contention basically for the same agrounds.

ALDERSON REPORTING COMPANY, INC.
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The Applicants said that it lacks bases, nexus
and specificity and it is also the subject of rule making.

The Staff treated our first contention as
a motion to reopen and made its comments accordingly.

We would concede that as to existina equipment
the contention might be overbroad and not related to Three
Mile Island, but certainly as to post-TMI added equipment
it is very specific and certainly not a motion to reopen
in that regard by the terms of the contention itself.

Further we suggest that even pre-TMI equipment
that was not required to be added to the environmentally
gualified list quite probably it will have to be qualified
in the future.

For example the Applicants have indicated
that the PSAR response to the requirement for detection of
inadequate core cooling that existinc equipment is going to
be sufficient.

We submit that may not be true. That whatever
equipment they have may now turn ocut to have to be envir-

onmentally gualified.

We submit that it would have to be environmentally |

qualified and that is goinc to be one of the lessons learned

bty Three Mile Island.

Again some equipment that before was not on

the environmentally qualified list may have to be environmentall?

ALDERSON REPORTING COMPANY, INC.
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gqualified as a result of the experience at Three Mile Island.
So we submit that it is specific and it does

have bases and clearly meets the test of Allens Creek.

MR. GALLO: Judge Wolfe, I yield to my colleague

Ms. Gibbs.

JUDGE WOLFE: All riaght.

MS. GIBBS: Your Honor, I would first like to
say that Applicants aoree with the Intervenors in that we have
two bases for objecting to their first contention.

The one I would like to address has to do with
the fact that the subject matter, the environmental
qualification of equipment, is soon to be the subject of
rule making.

Judge Wolfe, as you menticned before, there is

a decision called Douglas Point. It says that when a

matter is or is about to be considered in rule making
Licensing Boards should not take up that matter individually

in its proceedings.

Intervenors cites NUREG-0588 in their contention.

The introduction to that NUREG clearly states that this

NUREG is beinc considered in rule making by the Commission.

While the proposed rule has not yet been published,

I don't think that anyone would quibble with the fact that
it will be considered in rule makinc: and that under the

teachings of Douglas Point that it should not be considered

ALDERSON REPORTING COMPANY, INC.
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I think I should add that Douclas Point has

been adhered to throuchout the years and the Rancho Seco

Decision of the Appeal Board in Octcber of this year and
also the decision of the Licensina Board in Waterford in
September of this year both apply to that case.

Applicants feel that the proposed contention

1 does not have the requisite bases or specificity to

qualify it for a contention.

I think this theme is important. It runs
throuch all of the 15 contentions. Virtually none of them
meet the requirements of 2.714(b).

While Applicants have certainly read the famous

Allens Creek Decision about the bio-mass contention, we feel

that Intervenors have not properly read that case and nothina

in Allens Creek served to take away the requirement in 2,714,

The contention must have basis, and that basis
must be set forth with specificity.

To read in full the first contention it is:
"The Applicant has not demonstrated that it will be in com=-
pliance with NUREG-0588 and Generic Technical Activity A-24
for existing safety related equipment and equipment added
as a result of post-TMI requirements."”

Applicants would submit that just mentioning

a NUREG document and a TASK Action Plan does not meet the

ALDERSON REPORTING COMPANY, INC.
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requirements of 2.714.
The Intervenor should have cone further and
said in what respect is Applicants' proposal inadeguate.
For in the previous PSAR documents the Applicants have
committed to certain environmental qualification projects.
Specifically Applicants have committed to file
I (eee) 223 from 1974 and Reg. Guide 1.89. Intervenors
have not bothered to say what is wronc with those particular
committments.
I feel that Mr. Farris is not correct in his

view that under Allens Creek all the Intervenors would have

to do mention the subject matter, such as environmental
qualification of ecuipment, and then utilize the discovery
process through depositions or interrocatories or document
discovery to focus in on what the contention actually is.

This is not a cuessinag came. I think the
Applicants and the Staff are entitled to know exactly
what it is that concerns the Intervenors.

Frankly it is impossible for us to select
witnesses and prepare testimony and acet ready for a hearina
unless we know exactly what is at issue, especially with
a field that is as broad as this one.

So in summary we feel that because this is

goina to be the subject of rule making and because Intervenors

have not properly interpreted Allens Creek that contention 1

ALDERSON REPORTING COMPANY, INC.
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should be rejected.

MR. THESSIN: The Staff's position on Contention
1l is first that the issued raised is a matter subject to
the standards for reopening a closed record.

I have spoken to this point in respect to the
previous motions of the Interverors to reopen the record.
Let me reiterate the principle that I think the Board should
keep in mind.

In dealincg with these contentions that stray
beyond the guidance found in the TMI requirements or beyond
the Emercency Planning Rules every time an Applicant makes
a chancge in design or every time the Staff issues a new

publication that under the rule of Vermont Yankee in and of

itself does not give rise to a reopeninag of the record on
that issue.

If that were to be the case, there would be
no end to litigation.

It is incumbent when the new information is

presented, whatever it micht be, that the Intervenor shall

show how it might affect the outcome of the previous conclusion

or the previous decision.

With that in mind I think it is clear, and I will

not ao over the same ground that is stated in the brief, that
the question of environmental qualification of equipment is

one of long standina.

ALDERSON REPORTING COMPANY, INC,
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The general design criteria requires that
equipment be environmentally qualified. NEURG-0588 pre-existed
the TMI requirements. It pre-existed the event at TMI.

The petition of the Union of Concerned Scientists
led the Commission to look with great interest at environmental
gualification back in 1978.

So it is clear that the issue has been one of
significance and has been one that has had some hich visability
well kLefore TMI and the accident that occurred there.

It therefore is not an issue that is suddenly
taken on a new significance in the licht of those events.

It is the Staff's position that the Intervenor
has failed to make the showinc on reopenina the record with
respect to equioment qualification; and therefore the
contention should be denied for that reason.

With respect to eguipment added as a result
of the TMI accident, which is the limitation Mr. Farris
has articulated this morning, I think *h:t first the Board
must come to grips with exactly what has been reopened with
respect to TMI.

I think there are two possible definitions
of that reopening. I believe implicit in Mr. Farris's
articulation is the broader bases: and that is anythinag
that is any way related to TMI, whether it is equipment added

as a result of a new regquirement or whatever, it is within

ALDERSON REPORTING COMPANY, INC.
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is judging it acainst.

The way we have it right now we have a bare
allegation that equipment as a result of TMI, without
specification, is unqualified.

I do not think that is encuch even if judoed

by the standards of Allens Creek.

I think in this particular context the Appeal
Board has given us guidance in the River 3end Decision. In
that decision the Intervenor came in and said that as a
result of a TASK Action Plan and as a result of NUREG
documents which the Intervenor felt had not been complied
with that a conteantion should be allowed.

The Appeal Board said you have to be more
specific. You have to show some nexus betweer the document
that you allege has not been compliecd with and the Applicant’'s
submittal.

You can't just say here is a document. I say he
hasn't complied with it. I submit that is all Intervenor has
done in this instance even if we judwe his filing by the
standards of a contention.

MR, FARRIS: PFirst of 211, Judcoce Wolfe, all of
the or virtually all of the TMI contentions are about to
become the subject of rule makinag.

If that rule were applied literally, then we

wouldn't be able to raise any contentions at all whereas the

ALDERSON REPORTING COMPANY, INC.
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Mile Island.

Applicants have prepared a response to that

wi..ch is contained in PSAR Amendments 17, 18 and 19 in which

they specifically address 2ach one of those requirements.

So in order for the Intervenors to state a
proper contention I think it is necessary for this Board
to impose a certain level of articulateness on them in order
to find out exactly what in the Applicants' response the
contention wasn't proper.

For example in contention 2 the Intervenors have
sort of paraphrased the lancuage of the requirement and said
that Applicant has not provided sufficient preliminary
desion informaticn to show such and such.

Whereas in response to the proposed rule

cants go0 on at oreat

P

1
-

®
X
'J
o
&
0

50.34(e) (2) {(xi1) an

length in explaining exactly how they are going to impliment

W

these post-acc.dent monitoring requirements,

-

rs

(&)

T Aan
e

I 1't believe that anythinc that Interven

—

r (c) really cive

O

have put down in sub-sections (a), (b]
the Applicants a cl'ue as to what is wronc with our proposal.

JUDGE WOLFE: I understand Mr. Farris has
withdrawn 2(b) and 2(c).

MS. GIBBS: Yes, I think it was especially

™

appropriate for him to withdraw (b) because that deals with

-

0
5

ation
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or alternatives to Reg., Guide 1.97, and
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Applicants have proposed no such alternatives: and therefore
would have nothinog to justify.

MR, FARRIS: Can I withdraw it acain?

MS. GIBBS: I can only say acain that Applicants
rely on our basic cbjection on specificity in this contention.

MR. THESSIN: If I could begin with a point of
inguiry. I understand Mr. Farris has withdrawn contentions
2(b) and 2(c).

I understood some provisc about egquipment
gualification, and I wasn't sure if I heard correctly.

MR, FARRIS: 1 simply stated that we felt in
preparing for the hearinc that those were included within
the cambit of others. That is not to say that my withdrawal
is conditioned upon those other contentions beino admitted.
They will stand on their own we hope.

MR, THESSIN: I think I could summarize the
Staff position as follows: That we are late in the day in
this hearinc in the sense that the parties have been involved
in the prcceeding for several years aow.

The parties are on notice as to the kinds of
issues that are litigated, how they are liticated and what not.
I think we must look at specificity in the light of the
position of the parties today and in the licht of what the
Applicant has provided and judoe the specificity of the

contentions acainst the statements already on the record.
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I would just offer this thought for the

L

Board's consideration. That in the PSAR Amendment 17,
believe it is paces 140 throuch 144, the Applicant has
indicated how it plans on providincg a samplinc mechanism

for the various halocens and other items that must be
sampled under the proposed rule.

In the light of that discussion it does not
seem too much to ask for the Intervenors to indicate in what
way that response is inadequate with some particularization.

At the moment we have the bald assertion that
in spite of these four paces of discussion it is inadegquate,
and we are left to speculate in what way it is inadequate
and what particular part of it is inadequate.

I would submit that on behalf of the Staff
that the specificity of this contention is lacking as a
result.

Thank you.

JUDGE WCIFE: Anything more?

(No response.

JUDGE WOLFE: All richt.

We will proceed to proposed contention 3.

Mr. Parris.

MR. FARRIS: Our Contention 3 is as fou.ilows:
"The Applicant has not adequately demonstrated a compliance

with 10 CFR 50.34(e) (1) (Zii), (v), (viii) and (xi) because

ALCERSON REPORTING COMPANY, INC.
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the center of the core that further indicate some problems
with or deficiencies in the ECCS models.

Again I don't see how they can say lack of
bases or no relationship when that seems to be one of the
very essences of one of the problems of Three Mile Island;
and when they in fact have documented these deficiencies
in NUREG-0630 to which we made reference.

MS. GIBBS: Applicants acknowledce that at
first blush contention 3 certainly scems more promisina than
some of the others in terms of bases and specificity in that
they do talk about certain computer code deficiencies that
are discussed in a document entitled NUREG-0630.

However Applicants have examined NUREG-0630
and after this examination we are no longer convinced this

is a legitimate contention.

While it is true that one pace of that document

talks about certain deficiencies in the computer models
which are applicable to a GE plant such as Black Fox, there
is not where in proposed contention 3 in which Intervenors
discuss how those deficiencies relate to the four sub-parts
of the proposed rule which they are talkinoc about.

Those four parts have to do with thines such

a3 reactor coolant pump seal damage; separation of RC, IC and

HPCS; restart of coarse spray; and LPCI;

surization. There isn't any mention of what these possible

ALDERSON REPORTING COMPANY, INC.
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defects that are talked about in NUREG-0630 have to do
wit? those four items.

Furthermore if{ you read pace 68 of NUREG-0630
on which these defects are talked about, the implication
of the importance of the defect is taken away almost as
soon as it is mentioned.

For example, I am gquoting from the NUREG
document. It says, "Ficure 54 exhibits substantial under-
prediction of the incidence of ruputure at hich stresses
(pref-differentials), but the hich estress portion of this
curve is not relevant since BWR fuel rods are pressurized

to a much lesser extent that PWR fuel rods.”

I think the tenor of the discussion on that pace

is the same.

While there may be problems, they really don't
appear to be sicnificant.

I think the importance of that is born out
by the fact that the NRC Staff has not cone back to the
plants which were licensed usinac these models and asked
them to make chances because of these deficiencies which
are talked about in 0630.

I think for those reasons this contention
really doesn't meet the reguirements of 2.714.

JUDGE SHON: If I undarstand you correctly,

n

fect that if one looks at

it

Ms. Gibbs, you are sayinc in e
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the document that appears to be cited as a basis for this
contention, NUREG-0630, one finds that BWR's are not really
subject to the phenomenon mentioned here or at least not

substantially?

MS. GIPBS: The phenomenon discussed don't
appear to be important in the BWR context so that a fair
r=ading of the documents doesn't really support the

contention.

MR, THESSIN: Members of the Board, I would
like to make a more limited arcgument on why I believe this
contention is not specific enouch.

I think a fair readino of Allens Creek

prohibits us from going behind the citations of the
document and finding other passaces in that document which

may refute the assertions presented by the Intervenors.

My understanding of Allens Creek, the proceedinc

that took place in that case, is that the Staff did cite
to the very document the Intervenor had listed as his
basis and indicated that the document on its face refuted

that basis.

The Appeal Board specifically rejected that
saying that was an analysis on the merits so I think the
Staff would not want the Board to rule that this lacked
bases because of any arcument that NUREG-0630 may refute

tne allegation.

ALDERSOM REPORTING COMPANY, INC.
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I think however it is 2.so0o a standard of
valid contentions that if proven to Jse true they must show

some lecal sionificance.

I think it is on that basis that the Intervenors'

contention fails in this case.

They have stated that this deficiency in the
model indicates that the Applicant has failed to comply

with four TMI related regquirements.

In other words a recent Appeal Board Decision,

and I apoloagize for not having the citation. It is subsequent

to the Rancho Seco Case. It is very recent.

The Appeal Board reiterated that a contention
must be lecally sufficient if proven to be true and must

have some sianificance for licensinc the plant.

I+t is not at all obvious how the deficiencies
in this core claddinc model impact upon the four TMI related
rules that are cited by the Intervenors as at issue in this

proceeding.

The Staff contends that the Intervenors must
maxe some nexus between the assertion that the rules have
not been complied with and the facts or the bases provided
in support.

They have failed to do that in this case,
and for that reason the contention should be rejected.

Thank vou.
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MR. FARRIS: In our fourth contention we
have alleced that the Applicant has nct preformed an
independent human factors review of the control room
design concepts to be utilized at Black Fox.

Both the PSO and the Staff have indicated
that our contention should fail for lack of bases and
specificity and in PSO's case there is no requirement for
an independent review.

While we acree there is no literal requirement
that we have discovered or no expressed requirement for an
independent human factors review, it is Intervenors' position
and contention that it is implicit, obvious and indeed locical
that the desicner of a complicated configuration such as
the control room should not perform his own audit or his
own criticism of his own desion.

We feel that at the least the Applicant should
be required to make some showina he is goincg to be drawing
on the expertise of others in the industry with perhaps
more experience in this area.

Cartainly if cne has reduced his desian
concept and submitted it for sale, he is not ooing to be
critical of it. He obviously thinks it is good or he wouldn't
be offering it as his product.

We submit that an review of the independent

huran factors of this concept should be required and is

ALDERSON REPORTING COMPANY, INC.
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implicit in the requirement as it stands althouch not
an express requirement.

MS. GIBBS: Applicants disacree with the
Intervenors' interpretation of sub-section (e) (2) (iii) of
the proposed rule which deals with the control room desion.

We believe that it is quite clear that proposed
rule does not require an independent review from a human
factors basis; and more importantly, if one reads Applicants'
response to this rule in PSAR Amendment 17, it is clear that
the guidance in NUREG-0700 has been utilized throuchout the
entire development of the control room.

It was used in developinag the nuclear control
room which Black Fox will utilize. There are other review
procedures which are coinag to be foll-wved which Applicani.
have committed to which will follow the guidance of NUREG-

0700.

Frankly Applicants cannot understand what is

wrong withtheir committment. There hasn't been anythina really

pointed out that shows how their committment is inadequate.

I think it is important to realize that
sub-section (e) (2)(iii) does not require that certain things
be done before a construction permit is issued.

Rather certain reviews must be completed before

the operating license stage.

Applicants have committed tc do that. Therefore

ALDERSON REPORT!" G COMPANY, INC,
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Farris meant to limit the contention, and in the liacht of

the stated basis that Mr. Farris has presented this

morning, the Staff is willino to accept the contention as

sc limited, subject to its right later to address the question

whether the new or more limited contention would violate

(a1

o
the rules whenever they should become final.

MR, FARRIS: First I would acree that we would
be willing to limit contention 4 to strike the last phrase,
"nor has it applied the evaluation criteria in NUREG-0700."
Nor would I have any objection to the Staff reassertinc any
objection it may have at a later point once it has the final
rule in this recard.

Our next contention, Contention 5, relates
to "Plant Shieldinc". Acain we have been met with the
objection by the Staff and by the Applicants that our
contention lacks bases and specificity.

The Applicants and the Staff point out that
the Applicants have committed to comply with the requirement
of 10 CFR 50.34(e) (2) (vii,, and they say that is enough.

We say that that committment standing alone

|
!

is not enough. We would refer the Board to 10 CFR 50.34(a) (viii)

which says, "A plan and schedile must be provided for the

items that need additional research development.”

We submit that this is an area where additional

research and development is clearly needed as evidenced, if

ALDERSON REPORTING COMPANY, INC.
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nothina else, by the Applicants' submission which indicates
their four or five Aifferent options fcr ways to achieve
the requisite plant shieldingc.

10 CFR 50.34(a) (viii) says you must have a

plan and schedule to show how you are goinc to meet this

problem.

River Bend further says that a naked promise

is not sufficient to overcome this type of objection. We
simply cannot say we will comply and let that be sufficient.
You must indicate how you are coinc to comply with the
reculation and “rovide a schedule so that this Board can
then make an intelligent determination of, yes, those
alternatives seem feasible and, ves, that time table within
which they propose to comply could be accommodated within
the construction.

If they submit a schedule that would be
impossible on its face or on close examination to be incor-

porated into the design, then they haven't met the regulation

requirement of 50.34(a) (viii) or indeed the River Bend Decision.

MS. GIBBS: Applicants believe that once acain
Intervenors are confusing what is to be reguired at the
construction permit stace with what is required at the
operating licensing stace.

I think it is clear that sub (e) (2) (vii), which

-

deals with plant shieldinc tells an Applicant to do certain

ALDERSON REPORTING COMPANY, INC.
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Finally, I think when the Applicant has come

forward wi*h various cptions that will be used, the Intervenors

must do more tuan assert that those options have not been
shown to be feasible.

The Intervenors must assert in what way and
give some indication which of the options he believes are
not feasible or challengce the state of the art.

JUDGE WOLFE: What is your understanding of
the Appeal Board's decision in the Allens Creek case, Mr.
Thessin; and wherein is that decision appiicable here?

MR. THESSIN: I think there are two aspects to

the Appeal Board's decision in Allens Creek that are of

relevance here.

First it is clear to me from Allens Creek that

when we are considering contentions we cannot go to the merits
of those contentions. That is why =--

JUDGE PURDOM: That goes back to Grand Gulf,

right?

MR, THESSIN: Grand Gulf and Allens Creek in

the sense that if you can refute the assertion with some
information, even if contained in the same document cited

by the Intervenor, it is not allowed as I read Allens Creek

for that material to be considered.

The second point of Allens Creek is that a bald

assertion must be modified by a reason, and that reason must

ALDERSON REPORTING COMPANY, INC.
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be stated with some specificity so that we know what the
position is that must be addressed.

If we read the Allens Creek case carefully,

it is clear that the Appeal Board is not rejectinc the

guidance they set forth in the Peach Bottom Decision where

they indicated that you must be specific enouch to put the
parties on notice as to what they must address.

My arcument is when the Intervenor proposes a
standard by which the Applicant is to be judced and then
deviates from that standard =-- in this case requiring more
at the CP stage of review than the standard he asserts has
been vioclated would impose -- he has some obligation to
indicate the bases for that assertion.

Otherwise the Applicant and the Staff has no
indication of what must be addressed.

If it is asserted that the proposed rule is
violated for a reason that is at odds with the proposed rule,
I would be at a loss to fiocure out what type ot testimony to
present.

It seems to me it is a straicht legal arcument

that the standard the Intervenor proposes is at odds internally

inconsistent; and, therefore, as a matter of law, the contention

should be rejected.
JUDGE WOLFE: With recard to your statement

that the bases certainly must be furnished where the

ALDERSON REPORTING COMPANY. INC.
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Intervenor states that the Applicant must demonstrate
greater compliance at the CP stace than the reculations
require, is or is that not objectionable as a challenae
to the regulation?

Or are you saying the regulation doesn't say
that on its face and that this has been interpreted by the
Staff to mean that these greater actions or steps or desians
have to be developed at possibly a later date?

MR. THESSIN: Let me address your second
guestion first.

Let us assume that the proposed rule is the
standard as the Intervenor has asserted that we should judce
the Applicants' behavior by in this case.

The proposed rule says that the Applicant must
provide sufficient information to demonstrate the required
actions will be satisfactorily completed by the operatina
license stage.

The Intervenor asserts that standard has been
vioclated, and he asserts that it has been vioclated because
the Applicant has failed to perform the review right now.

As I read the proposed rule, and as I read the

assertion, the statements are at direct odds with each other.

My argument is that when the Intervenor asserts

a contradictory set of principles by which the Applicant's

beravior has to be judaed, he has failed to specify the issue

ALDERSON REPCRTING COMPANY, INC.
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Applicant has failed to perform these reviews, and ycu answer
is, yes, but 30 what? That is what the proposed rule re-
quires. They don't have to perfcrm them at this stace.

MR. THESSIN: I think it is slichtly different
than that. Let me see if I can explain why.

It is the Intervenor which has chosen to judce
the Applicant's action by the proposed rule. In that light
the Intervenor must be held to a standard of consistency.

I think that fair play requires no less.

If you will recall when we talked about the
human factors review with respect to the control room desian,
the Staff indicated that it was prepared to accept the con-
tention with the additional bases provided as modified.

Even thouch it was concerned that that
contention, should the proposed rule become final, would
be a challenge to that rule. The difference there was that
the Staff, since the Intervenor had not asserted that the
proposed rule was the standard, could not in good faith
argue that this was a challenced to that proposed rule
which hasn't come into effect yet.

So that would be the distinction between what
we did there where the Intervenor had not asserted himself

that the proposed rule should be the standard, and here where

the Intervenor has asserted judce the Applicant by the proposed

rule.

ALDERSCN REPORTING COMPANY, INC.
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JUDGE SHON: Mr, Farris, I would like to hear
you say a word or two about the Staff's position.

MR. FARRIS: That is what I intended to do.

JUDGE SHON: Thank you.

MR. FARRIS: I thoucht I made it clear in my
response initially that what we were challenginc here is
not the level of review that must be done but the level of
review that had been accomplished.

That is why we pointed out 10 CFR 50.34(a) (viii)

and the River Bend Decision to say that the naked assertion

that they will comply is not sufficient at this point.

We said that there was no plan in the schedule
for this review to be accomplished.

Now I thoucht when the Staff started out they
were gcing to respond tc that because Mr, Thessin said that
PSO had indicated it was going to corplet this review within
six months.

But in fact what PSO said was they were coing
to complete it in six months after the issuance of the
construction permit; and then, seeminaly contradictory, they
say the review process is underway.

That says to me that it is underway, but they
are not doinc anything about it because it is not scheduled
for completion until six months after some indeterminate point

in the future.

ALDERSON REPORTING COMPANY. INC.
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1 . on the merits rather than at the pleadinos stace.

we submit that standard should be applied

and not into the merits o° each one of these contentions

[ 3]
S —

as we are today. |

b

Now unless there are any questions, I would |

|
i
- . O |
3 ' , _ |
§ e | like tc move on to contention 6.
L)
§ 7 | (No response.)
& y
- b
§ 3 pi MR. FARRIS: Our contention 6 relates to the
2 9 4 "Degraded Core-Reliability Analysis." With the explanation ,
Zz 1 |
10 '! that we now have from tha Applicant we would acree that the l
z | |
5 "o firs: complaint we make in contention 6 has been cleared up. '
3 3
g 12 :l Our concern there was that the so-called
z |
8 ~ , |
. 3 13 | "applicable accidents"of WASH-1400 was vacue and PSO didn't
z :
% ;4| necessarily in its PSAP indicate that those accidents
z .
% 15 | and transients would be taken into account. ;
= i |
= i . . ) . :
R 1 Now in their response after the words "applica- %
2 ] |
- ‘ i : . |
£ 17 i ble accidents " on page 24, they put in brackets "meaning f
d | !
- J
E 18 3 BWR accidents".
= 1 :
= 19 If this is indeed what the Applicants mean, g
H ! |
20 | in other words if they will make this analysis acgainst the |
i |
21 backaround of all BWR accidents that are postulated in ;
. 22 i WASH-1400, then we have no problem.
23 It was just that it was not clear that was
. 24 what they meant by the phrase "applicable accidents" to this
25 point. .
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find out a few months down the rnad what they actually mean
by that.

My second comment has to do with the fact that
a certain date in the PSAR amendment was listed as beina
six months from the construction permit issuance.

I think if you read the PSAR Amendment you
understand that because this application has been more or
less in limbo since the TMI accident the Applicants have
made the decision to reduce staffino on the project until
the time of construction permit issuance and then gc forward
and that is why dates are mentioned in that manner in the
document.

As for contention No. 6 only the second two
parts remain since the Intervenors have withdrawn (a).

I don't believe that the Intervenors have
given a proper reason for why the liquid pathway study is
important. I think if the se~tion on the .proposed rule
50(e) (1) (i) is looked at and the discussions of what was
mean to be accomplished in the PRA, it is clear that it is
not going toward accident consequences.

What we are looking at is how to improve
reliability of certain parts of the reactor system.

I don't think that just mentionina as they

do, because they have not included an extended liquid pathway

study including the effects of the under clay layer on the

ALDERSON REPORTING COMPANY, INC.
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liquid pathway, I don't think just sayinc that gives
a specific enouch basis as to why applicant should
be required to look at that.

I think the same is true of the last part of
the contention which criticizes the lack of acceptance
criteria at this point.

I think the Applicants reponse in the PSAP makes
clear that the establishment of acceptance criteria is forseen
down the road, and I think that there is no requirement that
they be set out today.

I don't think that Intervenors have made
a case for why they are needec toaay.

Therefore we don't think that contention 6
is acceptable.

JUDGE WOLFE: Mr. Thessin.

MR, THESSIN: Members of the Board, the

Staff oricinally had accepted the third clause of this

r

contention on the grounds that it did state an adequate
basis with specificity.

It is the Staff's position that we can now
accept also the second part of that contention in the licht
of Mr. Farris's additional elaboraticn as to how the liquid
pathway study would be of relevance to this analysis.

As the Staff has indicated in its oricinal

response to the Intervenors' contention, Intervenor had

ALDERSON REPORTING COMPANY, INC.
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provided insufficient bases for support -- excuse me a second.

That the inter'enors had failed to show how the performance
of a liquid pathways study would lead to sionificant and
practicably .mprovements in core and containment heat

removal systems.

As I understand the intervenors' statement of
bases he is now asserting that the consequence analysis
found in the ligquid pathways study would be of guidance
in determining which improvement should be made to the

core heat removal system.

In the light of that bases I think under the

Allens Creek rule it is a valid contention.

JUDGE WOLFE: If I understand Mr. Farris, there
are three parts. There are three sub-parts or items or
issues within this contention.

You accept, Mr. Thessin, the second and third
allegations or issues?

MR. THESSIN: Yes, that is correct.

Havino stricken the clause dealina with
"more severe accdidents than found under Chapter 15 analysis",
we believe that the contention has now -- Mr. Farris has

now supplied the nexus of how a liquid pathway study would

be relevant to the PRA,

ALDERSON REPORTING COMPANY, INC.
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to be included in those tests.

Howaver our contention doesn't relate specifically

or only to valves. It says, "Tc the plant-specific valve and
piping design of Black Fox."

It is our position that the valves tested in
a different piping configuration may not be valid tests =--
those generic tests may not be valid to Black Fox Station.

They haven't indicated how they are going to
verify that the generic tests are coing to be applicable
to Black Fox Station.

Further they haven't indicated that there is
any plan or schedule for the ATWS testino.

Now admittedly the reculation provides that

"actual testing under ATWS conditions need not be carried

out until subsequent phases of the test program are developed.”

Our problem is not with the per se. But that
while the actual testing doesn't have to be done until later,
the plan or description of how ATWS testing will be done

shculd be required.

That is what we are sayinag. How are you coing
to test these valves over ATWS conditions when they are

tested. We need to know that now.

If you don't know now, it could be later that
there will not be an adegquate way or that the way you chose

will be inappropriate in some fashion.

ALDERSON REPORTING COMPANY, INC.
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does not require testing under ATWS conditions. I don't
believe that the Intervenors have shown why applicant should
be required to do that.

MR. THESSIN: The Staff is forced to return
to the arguments it presented in its brief. 1In the light of
the fact that I believe the Intervenor has been stating some
modifications again to this contention; and yet I am unclear
as to what they are since he did not say that he would chance
the second clause for example or whatever.

As now stated as stated in the contention as
filed before this Board, I think it suffers from two defects.
The Intervenor contends that the Applicant has not committed
to show the applicability of the generic tests, and that the
PSAR seems to indicate that the Applicant has committed to
show the applicability.

I thought I heard the Intervenor sayina that he
was now alleging the Applicant need show how those tests
would be made applicable.

I think for the purpose of a reasoned discussion
it may be advantageous to ask the Intervenor if the contention
is being rewritten or if we are to address the contention as
it was filed before the Board.

Since I think there is some ambicuity with what

he said this morning or this afternoon and what he filed in

his papers.

ALDERSON REPORTING COMPANY., INC.
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MR. FARRIS: Perhaps the word "adequately"
should be inserted in there. "That the applicant has failed
to comply because it has not adequately . . ."

I think that is implicitly in there because

obviously they made the naked assertion that they did commit

to do thus and so.

To that extent, yes, we would want to insert that
word in there.

I thoucht that was the purpose of this hearinc
was to elaborate a little bit and to clear up ambiguities
like that that may be causinag problems.

MR. THESSIN: I have no objection to the
Intervenor elaborating and clarifyina when in the light of
our criticism believes that his contention is overbroad or
whatever.

I am at a loss thouch when that is not done
expressly in the cont-ntion to know exactly what it is that
I am to address in rgsponse.

That was the only point I was tryinc to make.

I must -- it is the Staff's position that even
with the addition of the word "adegquately" we are still left
without a standard by which to judce whether or not the
applicant has complied with what the Intervenor believes the

standard to be.

I think Mr. Farris is right that adequately is

ALDERSON REPORTING COMPANY, INC.
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bothered by was the contention alleces, for example, "The
Applicant has not committed to demonstrate the applicability
of the generic valve tests described in the PSAR."

Then to pick a phrase at random on pace 120
it says, "The tests set out, including the valve discharce,
piping and supports was arranced to reoresent a typical
BWR plant."

In a sense what he has alleced is that this
plant isn't necessarily typical so maybe that is not good
enough.

Is this not in some measure an admissable
contention? That if you set it up for a typical plant,
that is not cood enouch to measure the safety devises for
this plant.

MR, THESSIN: I think we are talking about two
different items here, and I want to make sure we are clear.
If we are judging the adequacy of the present contention
as presented to the Board on the papers, that is not the
contention which you have just stated.

Your contention is much more narrow; that the
applicability has not been indicated because the generic
plant is not typical of Black Fox Station because of the
difference i~ piping loads etcetera.

If the contention were narrowed, it would be

much closer to beinag a contention which must be accepted under

ALDERSON REPORTING COMPANY, INC.
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Allens Creek,

The problem the Staff has is the balid statement
is made that the Applicant has not committed and at the end
of page 121 the Applicant says he commits.

On its face the contention lacks basis. There
is not attempt to justify the statement that the Applicant
is not committed. Instead what has happened is that we
are justifying some different allecat on.

I think that different allecation is a muct
more acceptable contention and I believe would pass muster

under Allens Creek, but I think it would hinge on the precise

wording so I am reluctant to say cenerally that it would be

a valid contention.

I think it would be incumbent upon the Intervenor
to rewrite the contention and then we could look at that
rewritten contention in the light of the discussion.

MR. FARRIS: Our contention No. 8 relates to
the "Detection of Inadequate Core Cocling." Both the
applicant and the Staff have objected to this contention.

The Applicant says that our contention merely
parrots the language of NUREG-0718 and therefore lacks basis.

We say that parrotina the lancuace gives 1t
basis because that is exactly our contention. The applicant
must demonstrate that their desion concept is technically

feasible.

ALDERSON REPORTING COMPANY, INC.
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comply with the requirement for i.-ecore thermocouples
with the recogniztion and understanding that the requirement
is beiny reconsidered with the LaSalle Station . . ."

You feel that is just too hedoed a statement?

MR, FARRIS: Yes, we feel that vhat PSO is sayinc
there is and prior to that and after that is that we feel
our desion is satisfactory as is, and we say that it is not
because the requirements specifically regquire in-core
thermocouples.

Either say you are going to put them in or not.
If the rule changes, then they don't have toc put them in.

2SO0 should say we will install in-core
thermeccouples.

JUDGE SHON: This scarcely seems to be a
proper subject for fact finding litication or for the

presentation of witnesses at a hearina of the sort that

we normally hold.

It is a question of how strong their committment
is and might be a proper condition on a construction permit
or something, but it doesn't seem something that the normal

hearing process could grab hold of.

MR. FARRIS: Well, it would, Mr. Shon, in this
respect that if they insist that their present design concept
is adequate as is without in-core thermocouples, then I

think that position would be a subject of litication.

ALDERSON REPORTING COMPANY, INC.



If they include the in-core thermocouples,

then the rule has been satisfied and we have no reason E

~

3 | to complain.

What we are worried about is they are not doina

w
e S s ww e

5 that, and we are complaining that their present desion concept z
|

P !

2 6 ’1 without in-core thermocouples is not technically feasible ;

8 i 5

% 7 | nor is it adequate.

i i

§ 8 | Let m: see if I can restate that. I am not

E 9 | saying that I want to litigate about a yes or no. We want ’
z ,
§ 10 B a yes or not out of them. !
z 2 ,
g 11 : What they appear to be saying in my mind is, no, j
;‘ 12 but. They are saying no because they feel like they have 5
. g 13 . already complied with the rule. ‘
g 14 b‘ We say that is not adeguate. That is the basis
= |
; 15 of our contention, and we would like the opportunity to |
= ,
:,‘ 16 ! demonstrate why it is not adequate without in-core
’ |
: 17 thermocouples. |
é 18 ‘ JUDGE SHON: It just seems to me that this
§ 19 might be a better subject for a rule making hearing concerned
= |
20 | with exactly how that rule should be written. |
21 | If the rule comes out ultimately requiring
‘ 22 in-core thermocouples, then there is no question about it.
23 They will put in in-core thermocouples.
. 24 JUDGE WOLFE: You aoree with that, don't you,
25 Mr. Farris?
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We also have the avenue in the ccntext of
this hearing. We have a date set by which we can challence
+he rules themselves pursuant to 2.758 if the rule comes out
by that time and does not include the requirement for in-core
thermocouples.

We have been treating the rules for purposes
of framing out contentions at this point as though they are
carved in concrete, and that is what we are coing by richt
now.

Assuming that to be the case that this will be
the final rule, our position is simply that it is not clear
to us that the applicant has firmly committed to comply
with that rule which appears to require in-core thermocouples.

If they went to modify the lancuace in their
PSAR to say we will complay with the regquirement to install
in-core thermocouples, if that is the final form of the
rule, without any hedecing about the LaSalle docket or any
other thing that I don‘t have any control over, that is
different.

I judt think that the lancuace is too ambiguous
now that we can safely say that, and we can walk away from
this contention.

MR. GALLO: Judge Wolfe, conld I take a crack
at perhaps causing Mr. Farris to withdraw this issue.

In the preparation of the language which is

ALDERSON REPORTING COMPANY, INC.
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mission under 2.75(a)at that time in this proceeding.

MR. FARRIS: I appreciate what they have said.

+

If what Mr. Galle has said is what I think he

-

has said, that would be acceptable; but because I am not sure

at he said, we would not withdraw our contention and

O
2
¥
o o

the Board do with it what they will.

-
®
%

MR. THESSIM: If I could make one statement
on that matter. I would just point out that the entire
discussion we have had as to whether in-core thermocouples

would be required at Black Fox is not the same thing as

If we accept it as so discussed, I believe it

In both 8 and 9 the last

O
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r
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applicant and the Staff have accepted the first statement
in contention 9 or the first sentence. Both have problems
with the second sentence, and we would acree it is mere
excess verbage.

I don't think there is any controversy if I
do delete the second sentence in contention 9 and move on
to contention 10 .unless Ms, Gibbs wants to arcue acain about
my withdrawing.

MS. GIBBS: I will accept your gracious offer.

MR, FARRIS: Our contention 10 relates to
2ur proposal that the applicant be required to document
deviations from "regulatory practices”.

The applicant or the Staff has indicated that =--
has tried to interpret this as meanina documentation of
standard review plans, and we didn't need to sO narrowly
limit it. That is why we used the term "practices".

Indeed I think our contention elaborated to
some extent on that.

We understand alsc, and the PSO has challenced
this contention on the basis that it is the subject of
rule making.

I reccanize that the word "not" was left
of their gquote on pace 23 where they stated that the Appea.
Board stated that "licensing boards should accept”. I think

they mean to say "should not accept", but we have already

ALDERSON REPORTING COMPANY, INC.
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discussed that particular point at lenath earlier.

There mere fact that it may be the subject
of rule making is not necessarily fatal to the contention.

The proposed rule indeed indicates the concern
and reason for the concern by the Intervenors about the
requirement to dccument deviations €from the reculatory
guides.

It seems to us fundamental that the time to
document such deviations would be now and not after the
construction has been substantially compli-ted.

It would do very little good to know after the
fact where the deviations have occurred. It seems to us
that any proposed deviations should be indicated now so
that all the parties would be able to look at those deviations
and make an intelligent assessment.

In July 14, 1981, there was a letter from
Mr. Eisenhut to all the construction permit applicants
whereby they were advised that the proposed rule for documen-
tation of deviations was the only reason that this rule was
not considered a part of the "Three Mile Island related
requirements."”

For that reason the Staff -~ not for that reason
but in spite of that statement by Mr. Eisenhut the Staff has
said that this is not a Three Mile Island related requirement.

We say that it is. Again the Staff is not the

ALDERSON REPORTING COMPANY, INC.




sole arbitrator of what is Three Mile Island related.

Indeed four croups investicated Three Mile

Island: the Kemeny Group, the Rogovin Special Inquiry Group,

the Bincham Amendment and the NRC Commission itself, who

3 5 | all recommended that documentation of deviations be required.

!
§ 6 | The fact that the staff itself has not seen fit |
g 5 ; to call the a, quote, "TMI-related requirement) end gquote,

g : ; is not necessarily the last word on the subject.

g a Now it could be that this would be considered ’

g 10 5 a challenge to the regulations and could be deferred until

§ n é later. However the scheduling order provides that by that |

- 12 | @ate the challenges will be made. |
. § 13 | It doesn't say anything they we couldn't raise |

; 4 ; the contention now at this point that the regqulations shouldn't

% 15 ? require documentation of deviations. ;

1

% lbz But be that as it may, we feel that our contention

g 7 % as stated calling for documentation of deviations is Three

g 18 i Mile Island related and does has a specific basis and should

? 19 F be accepted as a valid contention. ;

# 20 ‘ MR. GALLO: Judge Wolfe, I think I will address !

2 ﬁ the last thoucht indicated by Mr. Farris first. |

OQur objection to this contention and the

Staff's basis vary. It is our view that this is a Three Mile

(]

Island related issue. |

¥ 24

25 It is accurate as the Staff has indicated that
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the whole thoucht of examinina licensed plants from the
standpoint of compliance to the Standard Review Plan or
existing reculations predated Three Mile Island, and that
there was a memorandum written by the then Director of
Nuclear Reactor Regulations, Ben Rusche, that predated
Three Mile Island that discussed this particular subject.

But there was no serious consideration of the
issue pre-Three Mile Island. It simply was something that
was on the agenda that was to be considered at some future
time.

It was not really receivinc active consideration
by the NRC.

After Three Mile Island then the Kemeny Report
and the other reports and finally the principle catalyst
being the Bingham Amendment to Section 110 of the Authoriza-
tion Act for the NRC of 1980, that is when the NRC became
serious about considerinc this matter.

So I think in that context it is clearly a
Three Mile Island related issue.

I think the contention must be rejected

because the Douglas Point Case fits on all fours. On

any of the points that I have made here today I cannot
disagree more stroncly with the characterization made by
Mr, Farris and also made by Mr. Thessin that somehow the

Douglas Point Case couldn't defeat this type of contention.

ALDERSON REPORTING COMPANY, INC.




300 TTH STREET, SW. | REPORTERS RUILDING, WASHINGTON, D.C. 20024 (202) 654 2345

10

1"

12

13

1L

15

16

17

18

N U . —

S e T EUNER e

SREEL LN e NIRRT SRR

19

21

23

24

25

158

Mr. Thessin said earlier that under his reading

of Douglas Point that there were two situations that had

to maintain before Douglas Point would be applicable. One

was that your rule making would have to be well advanced and
near completion, and the other was that the applicants must
show either compliance with or some plans for compliance with
whatever the rule makinc might have developed as a solution.

I think Staff misreads the Douclas Point case.

At the noon recess I read the case, and I fi.. nothing in that
decision that indicates what Mr. Thessin said it holds.

The Appeal Board held that in that famous
language now beinc quoted in all the briefs and in all the

Board decisions that the "Vermont Yankee line of cases stands

for the proposition that licensine boards should not accept
in individual licensinc proceeding contentions which are

or about to become the subject of general rule making by
the Commission."

Now it didn't apply that rule in Douglas Point

because the rule makinc was over; and therefore it decided --
the Appeal Board decided that you could not object to a
contention on that basis.

It was appropriate to consider whether or not
the rule was being satisfied when the rule makinc was ovar
and resulted in a ruling.

Here in this case we have prooosed rule makinc,

ALDERSON REPORTING COMPANY, INC.
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The rule making is not over. It was published in the

Federal Register on Octcocber 9, 1980, and it covers construc-

tion permit applications specifically, and it is still
pending.

It covers the very essence of the contention
that Mr. Farris is trying to offer here today.

Now the Appeal Board had reason to revisit the

Douglas Point holdine in Ranch Seco which is just a recent

decision. You can look at that decision and you see nothing
in that decision which contains the qualifications succested
bty Mr. Thessin.

So pure and simple contention 10 should be

rejected because it is barred by the Douglas Point and

Rancho Seco rulings.

MR. THESSIN: If I micht start by addressincg

the Douglas Point Rule since I believe the Applicant has

misunderstood the statement of the rule as the Staff

sees it.

Our belief or readina of the Douclas Point

Decision is that when the Commission expressly indicates

or by strong implication indicates that a matter is to be
treated gererically rather than on a case by case basis =--
by generically I mean in the context of rule makino =-- then
the rule making preempts individual licensinc decisions.

I think one example would be the Waste

ALDERSON REPORTING COMPANY, INC.
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Management Rule Makina which is going on right now.

There is an explicit statement by the Commission
that this matter is not to be considered by licensing boards
in the context of case by case adjudication.

If you read the rule of Douclas Point as

broadly as the Applicant would have us read it, we have
several problems.

Let us presume that the proposed rule making
is goina to chance the regulatory requirements an applicant
must comply with by making these less strengent. Let's
take as an example the financial qualifications rule.

Right now the rule is that the anplicant
must have a reasonable financinc plan. The proposed rule
is that the applicant's financing plan not be considered at

the CP stage.

If we apply Douglas Point as the applicant would

have us apply it, we are forced to say that because of the
proposed rule making applicant need not any longer comply
with one of our reculations which is still in existance.

So obviously that readina of Douglas Pouint

must be wrong. Porposed rule makinags do not reempt compliance
by applicants with rules that are still in effect.

If however the proposed rule making is coing
to extend the reach of the commission in a given area, re-

quire more than the regulatory scheme now requires, the

ALDERSON REPORTING COMPANY, INC.
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Beard's decision in earlier Vermont Yankee case which I think

had to do with reprocessinag and the effects fuel cyclingo.
While that was the subject of a rule making,

there the Commission I don't believe had made any such

specific exclusion in the statement of considerations nor

acain later on in the Rancho ‘Saco Case.

MR, THESSIN: I think the proper crounds for
rejecting the contention in that area would be that it is
a challege to the regulatory structure as it now exists.

If it is not now required by the rules, and
if a party is contending that it should be required, that
is a challence to the regqulatory structure and must be
presented under 2,758.

JUDGE SHON: Are not the rules by and large
stated to be minimized. These are the minimum with which
you must comply. There may be reasons for having more strict
rules to comply with., We have never said you can never
require more than the bare rule, have we?

MR. THESSIN: I would offer for the Board's

consideration the Maine Yankee line of cases. In Maine

Yankee the appeal Board stated that compliance with the

regqulations is adequate for recieving a construction permit

or an operating license.

It elaborated upon that statement in subsequent

cases,

ALDERSON REPORTING COMPANY. INC.
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The Staff pelieves that the Maine Yankee

line of cases stands for the compliance with part 50
regulations is all that the Board need look at before it
decides whether or not to grant the construction permit
to an applicant.

There ares some rules which on their face
indicate that they are minimum. Those rules I think you

would interpret differently, but the Maine Yankee line

of cases says that the part 50 rules =-- compliance with

them is adequate to receive a construction permit.
Consequently if a person alleages that the

part 50 rules are not enouach that more should be required,

he is implicitly challenginc the reculatory structure

and it is incumbent upon him to go to the Commission

under 2.758 and indicate that that reculatory structure

should be waived or modified in this case.

It is not for the licensing boards to determine

whether that regulatory structure is adequate or not.

That is what I mean when I say the proper
objection to this contention is that it attempts to extend
the reach of the Commission's rules. It would be 2.758

rather than the Douglas Point case

JUDGE SHON: Even if it extends its reach into
another sphere where the reculations up to now have been

silent?

ALDERSON REPORTING COMPANY, INC.
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MR. THESSIN: Exactly, I think that is the
classic case of where you must use 2.758.

I am not saying the contention should be
accepted. I am saying the arounds for rejection is not

Douglas Point but it is that it is a challence to the rules.

UDGE SHON: I understand. Thank you.
MR. THFSSIN: So in that sense I would disaaree

with the applicant.

I think also if you look at the Rancho Seco

Case you will see that the licensina board below had reached
the merits of the issue, and the Appeal Board said we need
not under our suasponte review go into the merits because

of Douglas Point. The merits were not in controversy.

There had been a decision on the merits.

-I question whether the Commission's
hydrogen control decision in PMI might implicitly refute
the notion that consideration of hydrocen control is
barred by the rule.

The Staff as it is clear from the papers
considers contention 10 on documentation of deviations to
be a challenge -- to be a motion to reopen the record
and contents that it is an issue which pre-dates Three

Mile Island.

The Applicant has disacreed and has indicated

that while there was some discussion of the requirement there

ALDERSON REPORTING COMPANY, INC.
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was no movement in that direction.

I think that is a misreadinoc of the record
of what took place previous to Three Mile Island.

In the letter cited by the intervenor in the
contention itself -- I believe it is the September 1976 letter.
That was the letter implimenting a Staff procedure for
documentinc deviations from the standard rule making.

That implimentation was withdrawn later on
because the staff believed it was not a matter that addressed
safety considerations, and it was cr2atinc a lot of paperwork
without any increase in safety.

I think a fair readinas of the previous record
is that the Staff attempted a procedure for documenting
deviations back as early as 1976 and later reconsidered
that decision on the basis that it was not necessary for
safety.

The Staff contends that what must be considered
here is whether this issue of documentinc deviations 1is
somethinc that was available to the intervenors at the
previous hearinc or whether it is now somethinc new which
arose and whose significance became aprarent at Three Mile
Island.

As I heard the intervenor speak this morning
Mr. Farris indicated that he was not talking sclely about

documenting deviations from the standard review plan. He

ALDERSON REPORTING COMPANY. INC.
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was talking about documenting deviations from any number
of staff guides, NUREG's, Rec. Guides and etcetera.

A number of questions arises with respect
to the specificity of such a contention. Even if we assume
that it a Three Mile Island related issuve, first on what basis
ices the intervenor believe that Rec. Guides, NUREG's and
other staff documents state reculatory requirements deviations
from which must be documented.

The Reqg. Guides and the NUREG's state on their
face that they are cuides from staff and that the applicant
need not follow them. He need only state that he has an
idea that is equivalent that gives us the eguivalent amount
of confidence that the plant will be safe.

I think it is incumbent upon him to be more
specific as to what he believes is not beinc done, what
deviations he believes represent safety gquestions because
they are not documented and to provide a basis.

He has failed to do that.

I do not believe that this contenticn is

barred by the rule of Douglas Point. I believe that a

review of the staff documentation, part of which Mr. Farris
has cited himself in his contention, will indicate that the
staff tried to impliment such a procedure, withdrew that
procedure after considering that it was not necessary for

safety, and that all tock place well in advance of the

ALDERSON REPORTING COMPANY, INC.
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Thr:¢ Mile Island accident; and therefore was available

to the intervenors at that point.

Finally, even if we believe this contention
is addressing an issue newly raised because of the Three
Mile Island Accident, I think the contention fails for
failure to be specific as to the nzture of the deviations
that he believes represent safety problems and the nature
of the kinds of requirements that an applicant must meet.

That is a shorthand way of sayino he must
show why an applicant has to meet the Reo. Guides and the
NUREGS when on their face they do not so require.

If there are no gquestions, that is all.

JUDGE WOLFE: Thank you.

MR. FARRIS: It is little consolation to me

that Staff pulls out Mr, Gallo's Douclas Point knife and then

shoots me with another gun.
I don't think we ought to die by eituer method.
First of all acain we feel that the documentation
of deviations issue does relate to Three Mile Island. As
Mr. Thessin indicated we feel that obviously there was some
discussion among people before Three Mile Island that this

would be a nice regquirement to have.

What we pointed out in our contention specifically

was that this was a major lesson learned out of Three Mile

Island because the documentation of deviation would have
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helped perhaps mitigate or avoid that incident -- that
accident.

To gquote, "A major contributing factor to
the TMI-2 accident was that the plant had not been required
by the NRC Staff to be in compliance with the then current
regulatory practices."

We feel that recardless of whether or not

there was a specific rule to that effect, this is a lesson
learned from Three Mile Island. It should be required not
just to follow some accepted norms or minimums, and that
this Board should recoonize this and let us put on our

evidence to show why we feel documentation of deviations

presents a major safety concern regardless of Douglas Point
and recardless of whether or not there was some discussion
of the requirement for documentation of deviations prior

to Three Mile Islandé.

Now moving on to our contentions 11 and 12,
as indicated earlier today we will withdraw contention 11
based upon what I understand to be the concensus about the
scope relating to the generic safety issue when the Staff
provides its update in a subsequent supplement to the
SER.

Likewise I think I indicated earlier this
morninc that our contention 12 is identical to our motion

to reopen relating to concrete reinforcing walls outside

ALDERSON REPORTING COMPANY, INC.
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the steel liner on containment.

Sc No. 11 and 12 cease to become issues at
this point. That leaves us only 13, 14 and 15.

I would sucgest to the Board that I would like
a fev minutes to work with cur expert before we take up
those issues. I think perhaps we can eliminate a couple
of sub-parts and finish here pretty shortly this afternoon.

JUDGE WOLFE: All right.

How much time would you need, Mr. Farris?

MR. FARRIS: Ten or fifteen minutes.

JUDGE WOLFE: We will recess until quarter of

4:00.

(A short recess was held.)

JUDGE WOLFE: Back on the record.

MR. FARRIS: I will move on to our contention
13 relating to emergency planninco; and in connection with
13 we have five or rather six items, a throuch f, We would
also withdraw 13(c), and I will address myself to 13(a), (b}
(e) and (£).

First 13(a) the applicant accepts as a valid

contention. The Staff opposes for the reasoi. that the Staff

says that there is no connection with the soil characteristics

and the liquid pathways; but yet we would respond that
contention 13(a) clearly makes reference to the specific

soil characteristics and more specifically the under-clay

ALDERSON REPORTING COMPANY, INC.
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layers.

Now it could be the Staff has forgotten or at
time time Mr. Thessin came in the so-called geologic anomoly
with which we have been concerned when the excavation
actually prnceeded with Black Fox has implications we contend
for the liquid pathway.

Thus since the applicant and intervenors agree
this is a valid contention, we submit it shoﬁld be accepted
as one,

13(b) relates to sheltering facilities. The
applicant has indicated that it has some problems with what
the term "shelterinc facilities" means, but vet the applicant
uses the term "shelterinc” in its PSAR at 4.3, .l and .2.

While sheltering facilities per se are not
required, because PSO has made reference to it, we are not

sure whether “hey are indicating that sheltering or evacuation

or both are going to be used so far as their emercency planning.

Therefore we have raised out contention 13(b)
to require them to be more specific in identifying local
sheltering facilities and what role if any they will play
in emercency planning.

13(d) relates to the failure of the applicant
tc take into account local weather conditions in describing
its emercency planning or EPZ's.

As the applicant indicates they have voluminous

ALDERSON REPORTING COMPANY, INC.
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materials on metecrological conditions. They in our opinion
do not relate those conditions to the establishment of the
EPZ but rather just adopt the generic EPZ2's of 10 and 50
miles.

As to 13(e) acain the applicant acrees that we
have stated a valid contention, The staff says that we have
not. I am not sure that I understand the Staff's objection.
It relates to a requirement that specific accident sequences
don't have to be related althouch it could be that the type
of raionuclides are the function of a specific accident
secuence. We don't believe the two are necessarily tied
tocether.

13(f) relates to our contention that the
appli~ant has failed to consider the consequences of 1, 2

or 3 accidental release at Black Fox Station at harvest time.

In this connection we would be prepared to offer

evidence that at harves. time the health effects on the
release -- accidental release -~ can be as great as 10
times higher than at any other time, and therefore is a
very significant consequence which should be considered
in the emergency planning.

Indeed it is our informat.on that the NRC has
indicated that this is an inadequacy of WASH-1400.

Thus we submit that our items 13(a), (b), (4)

(e) and (f) are valid contentions and acain remind the Board

ALDERSON REPORTING COMPANY, INC,
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that the applicant acrees as to items 13(a) and (e).

MR. GALLO: Judce Wolfe, I will address the
particular sub-parts of contention 13 that remain in
controversy between the applicants and the intervenors.

We have no objection to 1l3(a).

With respect to 13(b), which states the
number, location and capacity of local sheltering facilities
and the degree of protecticn from radionuclides afforded
thereby and that is prefaced by the statement that the
"Applicants and Staff have failed to consider adequately or
to account properly in the context of local emergency response
needs for the number, location and capacity of local sheltering

facilities . . .

The citation that Mr., Farris made to Amendment
16 of the PSAR entitled "Shelterinu” is really a discussion
of a type of protective action to be taken in the case of
an emergency situation; that is that is one of the protective
actions that people in the area concerned can take shelter
in whatever shelter happens to be available whether it is

their own house or nearby hich school.

The sucgestion of the contention as we
understand it is that some how or other that the need to
account for an adequate number cf shelters in a given area
and a plan that doesn't account for these shelters is

somehow inadequate. \
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I see nothing in appendix (e) that requires
that or its underlying NUREG documents. In fact NUREG-0396
specifically has indicated that they rejected the notion
of applicants constructing specific shelters for emercency
sheltering purposes.

JUDGE SHON: Mr. Gallo, wouldn't it seem
common sense that if you were coinc to evolve a plan for
what to do in an emercency and if you had certain scales
of emergencies which you might find it desirable either to
evacuate people or ask them to take shelters, that you have
to know what kind of shelters micht be around for them to
take before you say whether to evacuate or ask them to take
shelter?

Wouldn't you have to take that into account
in your planning? Not necessarily build more you understand,
but just say there is a big cave over there that will
accomodate all the people in this area so we probably wouldn't
evacuate them. We would send them into the case or something.

MR. GALLO: My answer to your question is no.

I don't know for what reason you would want to take that into
account,

The shelters to the exter+ they exist, exist.
They are there fortuitously for the benefit of individuals

to use if it is necessary.

The applicant has no burden to instruct people

ALDERSON REPORTING COMPANY, INC.
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in and around a nuclear plant where the shelters are; that
is,under the scheme established by the NRC, a responsibility
of state and local agencies.

So I see no reason for the formulation of
an emergency response plan by a licensee or an applicant
for them to deal with the gquestion of shelters.

I assume by your question you believe it might
be instructive if one pointed out where they exist so they
could be more readily used.

I see really that that is a function of the
state and local acencies and not a function of the emercency
response plan.

JUDGE WOLFE: What do you think that the
appendix (e) and the underlying regulations 4o require
for evacuation within the 10 mile zone?

MR, GALLO: They require an applicant to
be prepared to take certain action in the way of notification,
and the primary notitication is to state and local acencies
whd then have the responsibilties to decide what protective
actions micht be appropriate and to issue instructions
accordingly.

They could run the gambit from doing nothing
to evacuation.

JUDGE WOLFE: But you think application's

obligations or duties are at an end once it is within 15

ALDERSON REPORTING COMPANY, INC.
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minutes after whatever the wordina is -- the findinc of an
emergency. They must contact certain authorties. That is
all that applicant has to do under appendix (e)?

MR, GALLO: They have a long list of responsi-
bilities that they have to perform on-site with respect to
takinc emercency actions to deal with the particular accident
of concern.

But, yes, under the scheme of appendix (e)
the applicant's responsibility is essentially at the licensina
stage to interact with state and local authorities to
facilitate their actions in augmenting the on-site emercency
plan.

Thzt is my understanding of that requirement.

One part of appendix (e) requires that some
evidence of acreements between the applicant and the local
sheriff and other local authorities that they in fact will
take the nezessary actions once the notification has been
furnished by the utility.

That is why FEMA reviews local and state
emergency plans to see that they are effective in dealing
with emergency situations in and around the plant.

= WOLFE: All right.

ME. GALLC: Moving along that brinas me to

13(c), which has been withdrawn,

Acain 13(d) we object to it in that it lacks

ALDERSON REPORTING COMPANY, INC.
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specificity and basis.

The allecation is simply that the"appiicants
have failed to account properly for local meteorclocical
conditions, includina the distribution of wind directions and
speeds and the frequency of tornados."

Well, to anticipate questions I would acree
that it 1s necessary to take that into account, but I think
the specificity and basis oblication at 2.714 requires
something more than a mere ceneral reference to meteorological

conditions.

Are we to assume, for example, all wind directions

on a 360 degree circumference? Are we to assume all tornados
from the highest speed to the lowest speed?

_That seems tc me that we oucht to have some
specificity and bases on that so we know exactly what it is
we should address.

The fact that we micht be able to agleen this
information through discovery is just simply not satisfactory.
The Commission's rules just don't provide for it that way.
2.714 unfortunately exists. The words specificity and basis

have to me.n something,

I submit they mean more detail than what is here.

Moving on to (e;, which we have no objection to:
and then finally 13(f). I see in our araument we did araue

that there was a lack of specificity and basis with respect

ALDERSON REPORTING COMPANY, INC.
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to 13(f) because they failed tc specify the crop or crops
beinc harvested.

If I understand what Mr. Farris said here a
moment ago, he made a sort of offer of proff that they
would submit evidence on this point to clarify this matter
up.

I cuess on that particular aspect, if he was
to assume the burden of coing forward €first on the issue ==~
We are not shif+inc the burden of proff, mind ypu, but
simply assumminc the burder ¢f acoinc forward first so we
know what it is that we have to deal with, I would have no
cbjection to that aspect.

But I am troubled about the reference to the
consequences ¢f a BWR-1, -2 and -3 accidental release.
This particular scenerio was really dealt with under
contention 1<,

I believe I will reserve my discussion with
respect to these accidents to that.

I would just like to ask a gquastion. Where

in appendix (e) and the underlyinoc NUREG documents is it

written ¢r indicated that these particular aspects, scenerios

or accident releases, are pertinent to cmercency response

evaluation?

That is all I have unless the Roard has cquestions.

JUDGE SHON: Wwhat about the Staff's position

ALDERSON REPORTING COMPANY, INC.
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as expressed on page 37 ¢f their reply that (e! and (f)
which would require cons.deration of specific acci i nt
sceneriog are in fact precluded oy NUREG-054 and the Beaver
Report in the aesign of emercency planning zones'

MR. GALLO: I was afraid somebcdy would ask
that question.

I think the 3taff is correct in its interpreta-
tion of the NUREG documents. I have had trouble takinc that
conclusion and tryinc to turnine it int» a legal objection
because my reading of appendix (e) and the relevant portions
of part 50 which reference those NUKEG documents is such
that I conclude that the NRC did not intent ~o incorporate
those NUREG documents as part of the reaulations.

Therefore the fact that the NUREG says
what the Staff indicates is not dispositive of the question
of whether or not the intervenors may attempt to chailenge
that ia any event.

My position would by they have to provide
bases for that challenge, but they are not barred under
2.758.

JUDGE WOLFE: Thank you.

MR. THESSIN: Members of the Board, I think it

i

might be helpful if I becan by statinc the Staff's position
on what is cenerically covered by the appendix dealing with

emercency planninag and what is left to a case by case

ALDERSON REPORTING COMPANY, INC.
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determination.

I think that is the central issue that the
Board must face in determining which specific items in
these contentions are valid as contentions and which are
really challenges to the rule.

I think there is the additional question of
whether the statements are made specifically or not to put
the parties on notice, but by in larce I think concentratine
on what is in the rule, the ceneric recuirement, and what is
left for case by case determination is a helpful focus
for approa. iing this contention and contention 14.

If one analyzes the process by which the rule
was made and looks at the underlying NUREG documents 0396
and the subsequent NUREG documents 654 I believe, it is
clear that those experts who took part in that exercise
concluded that individual accident sequences may not be
taken into account but that one must take a composite
accident sequence and apply it as the tarcet for which you
would plan.

That became embodied in the concept of the
EPZ's. A qgeneric definition of the area for which plannina
must be undertaken.

Now the rule embodies this corcept of the
EPZ's and the Commission in both the statement of policy

and new rules point to the cuidance found in 029¢ which

ALDERSON REPORTING COMPANY, iNC.
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capabilities as they are affected by such conditions as
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demoaraphy, topoaraphy, land characteristics, access routes,

and jurisdictional boundaries.

Now I think it is important to understand

what that means. If one is planning for an emercency and

cne has « !0 mile EPZ, and at 10.l1 miies you have a huce
boztleneck. In the Washinoton area we can think of

some ©f the bridges over Chesapeak Bay as potential
bettlenecks.

I am less familiar with the ceoagraphy in
this regicn, but lets presume that there are similar
bottlenecks 11 miles from the plant.

This rule would require you to extend the
EP2Z because it would be impossible to deal with the local
emeraency response committee without taking into account
how yoi. are goein~ to control that bottleneck.

Now that is a quite different exercise
than lookina at specific accident scenerios and deciding
how broad yocu need to be in terms of the nature of the
release and how far to travel and whether in this case

because ¢f this characteristic it will co 11 miles or 10.
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this consequence analysis had not been performed, we have
no reasonable assurance that adequate measures will be taken
into account because we haven't thought about everythino.

We weren't sure if that was the contention
or if the intervenor was sayina that because this specific
local condition we think the incestion pathway =-- that the
radius should be drawn much larger than it is drawn.

If that is the contention, then it should be
rejected as an attack on the rule.

The commission has expressly rejected the
site-specific characteristics for definina in terms of an
accident sequence the radius of the EPZ from inaestion.

So if this contention were modified to say
that therefore we have no reason assurances that adegquate
protective measures can be taken within the 50 mile radius,
I think we are close to a valid contentian.

If what the "therefore" clause is is "therefore"”

the EPZ should be 150 miles, we do not have a valid contention.

It is an attack on the rule.

I think before a rulinag is made on sub=-part

(a) that ambiguity should be clarified.

JUDGE SHON: Mr. Thessin, you seem to be thinkina

in terms of the EPZ as having a radius and in nuclinear

geometry that is necessarily a circle.

I would think they are callina the Verde River

ALDERSON REPORTING COMPANY, INC.
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to our attention. They may be suceestinag that in at least
one direction downstream on the river perhaps the emercency
planning zone should be quite different from the ways in
other directions; that it micght not be circular in shape

at all.

Is that also in your view a challence to the
rule?

MR. THESSIN: Yes, sir, it would be.

It is a challence in the sense as I pointed
out to the NUREG documents and the history of the rule. It
is a site-specific accident consequence which the commission
has decided should be treated instead cenerically.

We will not look at one accident sequence and
plan for it. What we will do is take a composite accident
sequence, make a determination of how we can best use cur
efforts.

We have to remember that emercgency planninag
is planninag for an unknown happening or accident sequence.
The commission has made the determination that this
composite accident sequence optimizes the planning of it
and one could araue that was based »n the fact “hat at one

plant where one accident seduence did not take place, ones

plans might be otherwise inadequate for the accident sequence

that actually did take place.

Therefore let's have a generic composite

ALDERSON REPORTING COMPANY, INC.
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not for ancther. The reasons that the intervenor seem to
have sucggested aren't the things that you like.

MR. THESSIN: Let me see if I can make my
response more sharply focused. If there is a water intake
point at 50 miles and that supplied the water within the
50 miles radius or let's take within 11 miles there is a
water intake point, by ...e same rationale that one can
reach out to control a oridce that beccomes a bottleneck,

I think one could reach out to control the water in-take
point.

If however one is arcuinag that because of a
river, we have a problem with the incestion pathway that
extends for 1000 miles, the commission has made the generic
decision that one not need take that into account.

One can modify slightly the size of the EPZ
but one can't reach out to the whole Atlantic Ocean or reach
out to the while Gulf of Mexico.

It is that ambiguity which I find to be a
problem in the intervenors' contention.

JUDGE SHON: Thank you.

MR. THESSIN: With respect to point (b) one
must acain focus on what the intervenor has in mind. I
believe that it is ambicuous.

If intervenor is allecinc that one must have

special facilities or one must take in%o account special

ALDERSON REPORTING COMPANY, INC.
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facilities, caves or whatever, for p-otecting the population,
the staff does not believe that is reguired by the emercency
planning rule.

NUREG~0396 specifically says that is rejected
that there be special facilities required.

If one is allecing that the applicant has
failed to adegquately take into account -- Let me stop there.

I am unclear as to what the intervenor is
alleging with respect to part (b). Until it is made more
specific, the contention should be reijected.

As I read Amendment 16 the applicants talked
of the feasibility and the cost effectiveness that could
accrue from having pecple stay in their own house. If
intervenor is alleging that applicant has failed to analyze
properly the adequacy of that response, then the intervenor
should say so.

If the intervenor is allecinc that people's
houses aren't cood enouch shelters in any event, the

intervenor should say so.

I think at the moment we are left to speculate
what exactly is mean by the shelterinc contention, and I
think it should be rejected at this point as beinc nonspecific.
With respect .> sub-part (d), the local

meteoroloagical conditions, I think if one reads acain NUREG

0396 and if one focuses on what it is that we are attemptinc

ALDERSON REPORTING COMPANY, INC.
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to indicate whether there is reasonable assurances that
adequate protective measures can and will be _aken, if

one is attempting to evaluate whether the response plan

of the applicant adequately meets that standard, then it is
unclear how the local meterological conditions are relevant
to the findings and the scope of the EPZ.

When the EPZ's were defined, when the Task
force attempted to determine what factors one would put into
a composite scenerio, they looked at meteoroloay conditions.
They assumed a so-called 95 percent worse case.

That the conditions would be better, the
meteorclogy conditions would be better from the point cof
view of protecting the people in 95 percent of the cases
and reached the generic der ision about whether or not
meteorclogy should be taken into account and decided that
in defining and establishing the boundaries for the EPZ's
that meteorolocy need not be taken into account.

Specifically that ceneric finding that the
winds are likely to chance within two or four hours anyway
meant that one could not plan with respect to one specific
metecrology condition since their findinc was the meteorcloay

varies over the course of an accident sequence.and that one
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could not put all its egas in the basket of one type of

meteorclooy conditions when that was likely to change during

the course of the accident.

It would be my position and the Staff's
position that this could be a challence to the Appendix

which should be rejected on that basis.

With respect to sub-parts (e) and (£f) I think
that calls for a site-specific accident sequence to be
evaluated, and I think that is directly at odds with the
commission's statement in the San Onofre Decision and what
is implicit in the entire concept of the appendix on emergency

planning and would arcue that they should be rejected for

that basis.

MR. GALLO: May we have a few minutes?

JUDGE WOLFE: Yes.

MR. FARRIS: We would both like to reserve some

time to look at the San Onofre Decision and perhaps provide

some comments tomorrow. I don't know if the Board has seen

the decision or not, but I would like to look at it in

more detail.
I don't like to respond on the basis of the
glance that I just saw, but I don't like what I just saw.
Frankly it just seems absurd to me that we
can postulate that a tornado or an earthquake or some other

event could cause the accident that we then can ianore that
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event during emercency response time.

We assuvme it camses the accident, then the
tornadc or earthquake disapates and is no longer a factor
to be reckoned with does not make sense to me.

I am not sure that is what the commission
meant, but a literal reading quickly seems to say that.

By the same token it seems absurd to me
that the commission would say regardless of whatever plant-
specific conditions you have we are goina to use this
magic 10 miles EPZ in a circle with the plant at the center
of the circle and that is it. That is your ceneric EPZ.

If you have prevailing wind conditions out of
the west 99 percent of the time, it seems to me that to the
west of the plant you might be able to shorten it and to the
east you had better take into account a larger EPZ.

But be that as it may, I will ao ahead with
contention 14.

JUDGE WOLFE: In other words you want us to
reserve ruling on it until you can read the case and report
back to us tomorrow?

MR, FARRIS: VYes, 1 would like to reserve the
right, and I think Mr. Gallo would to, to comment further
on that particular recent rulina.

MR. THESSIN: If I may make a statement. If

the Board anticipates that it will take some time for them

ALDERSON REPORTING COMPANY, INC.
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to caucus and decide on a rulinc anyway, and that it would
be either later this evenina or tomorrow morninc, I would
suggest that we break right now and plan on coming back
tomorrow.

Durinc the interim I can try to make a copy
of this someplace out in the hall so everybody can review
it tonight, and then we can more appropriately discuss
contention 14 for which I think it will be at issue all
having the benefit of reading the decision.

MR. FARRIS: Frankly I would like to co ahead.
Mr., Bridenbauch has a plane to catch. We only have basically
one more contention to address. 15 I think we have reached
agreement on.

I would like to go ahead and address contention
14. That is the only one left. Then we can speak tomorrow
with regard to both 13 and 14 so far as this is concerned.

In case I need some help today I would like to
have Mr. Bridenbauch present.

JUDGE WOLFE: All right.

MR, FARRIS: Our contention 14 has several
sub-parts, a throuch k. I would like to lump them tocether
because I think they can be lumped tocether.

l4(a), (b), (¢) and (h) all relate to
probabilities and our concern in all of those sub-parts is

that WASH-1400 is the basis for those probabilities and
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WASH-1400 as you know 1s> hased upon a different type BWR.

That is a BWR MARK-1l. Therefore the establishment of the
10 and 50 miles EPZ hasn't been demonstrated to be applicable
to the Black Fox site.

14 (e) and (f) on the other hand are evacuation
time estimates that are generic. They have no Black Fox
specific calculations. That is our complaint.

They are simply that, ceneric calculations.

I have the same problem you may recall with
turbin missiles. The turbin missile calculation was applied
to Black Fox Station without taking into consideration the
two unit configuration.

We would ask if the probabilities would be the
same at Black Fox as they would be at a sinale unit
configuration.

l4(¢), as I understand it, is acceptable as
a valid contention which the applicant and the staff opposes.

14 (g) relates to specific evacuation times
for five different populated events. We don't see how it
can be much more specific than that. We say that the aoplicant
and staff have failed to properly account for those events.

14(i) can be withdrawn. It relates to shelter.
I think our comments in regard to 13 in so far as shelter

go are the same here.

14(j) and (k) speak for themselwr:s. There is

ALDERSON REPORTING COMPANY, INC.
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really not much we can add to those. If they aren't specific,
then they aren't specific but I submit that they are.

I don't see how they could be much clearer.

The Staff is cgenerally objectinc to 14 because
it is premature. They state that there is no reason to con-
sider now, and indeed that the reculations don't require
that we need to consider these events now but at a later
stace such as the operating license stace; but we submit
that if there are design chances that emercency planning

would warrant, certainly now is the time to take them into

account rather than later.

There are, I am sure, certain things that would
not impact desian changes. They are either coinag to be there

or not and the changes would have to be external to the

plant.

However, we submit that certain accident releases

and therefore accidentl releases on which the consequences
could very obviously and clearly impact desion chances and
to the extent our contentions .n 14 have raised those

probabilities that would affect desiaon chances they should

be addressed now rather than later.

Let me co ar:2ad, if I may, and handle 15 while

I am up here. I will just make an announcement on 1t

Originally 15 related to the technical support

center and the EOF, Emercency Operations Facility, I Believe.
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1 i Mr. Gallo has pointed out to me that since
. 2 | we raised this contention there has been a chanae in the
3 PSAR to incl de the establishment of a secondary TSE location g
‘ 4 that will comply with the reculations to meet the two-
L . |
2 5 ? minute access requirement. !
Z 6 E Therefore, we can withdraw 15(a).
g 7 | As to 15(b) we would limit it to the contention
§ 8 | that it is beyond the 20-mile sitinc requirement and delete
g 9: the contention that it is not designed to withstand tornado 1
z
§ 10 f force winds because it has been brought to our attention
% "t that the requlations specifically include that EOF be able |
3 ;
§ 12| to withstand tornadic winds.
‘ g 13 *r Therefore 15 stritkly rélates to the sitina
2 14 % requirements, and I believe that neither staff nor applicant !
= ;
§ 15 k have objected to that contention as thus modified. |
: 16 F MR. GALLO: Judge Wolfe and members of the %
» i |
g 17 | Board, in our response to contention 14 we catacorized the
E 18 é sub-parts into three groups. |
= . !
; 19 i It appeared to applicants when they were i
. 20 Q reviewing this contention that sub-part l4(a), (b), (c), (d) ;
21 ﬁ and (e) were essentially sucggestinag why a WASH-1400 type |
22!§ study had tc be performed at Black Fox Station before a E
| .
23 i satisfactory emergency response plan could be developed ;
l
‘ 24 | and submitted to satisfy the requirements of Appendix E 1

25 at part 50.
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With that interpretation our review of Appendix |

e

‘ 2 | E at part 50 and any other recqulation dealinc with the
|
3 V question of emercency response plans indicate no such |
. a ‘; regquirement. ,
| T
|
5 5 g As a result we consider these sub-sections |
|
i i .
2 6 | to be a challenge to the emercency response reculations of '
- # {
§ ;| the NRC in part 50 and consequently must be submitted, if |
o i |
3 _ i

3 j at all, as a challenge pursuant to 2.758.
1
-‘

2 9 Since it hasn't been done in this case, those ,
L |
g 10 | sub-sections should be denied for that reason. ;
z t g
§ 1 : We also point out with respect to these sub- j
z é
12 sections that we believe our interpretations of them are !
£ |
a s ; " : .
. = |3 | not consistent with the Roard's view. We also go »n to arcue ‘
5 i
' : e . i z
2 14| in the alternative that the requisite basis under set&tilon ’
= i
] [
g 15 | 2.714 is not present, and therefore they should be denied :
- 14 | for that reason. i
= | ‘
% , ‘
< 17 I won't repeat the various arcuments which 3
- | !
- |
; 18 | are set forth on specificity and basis on paces 49 and 50
z |
& 49 | of our brief.
2 '
2 | JUDGE WOLFE: Yes, Mr. Gallo, we are at this
21 | point as you know only interested in -- we have read your
. 22 submission so what are your responses to any arcuments that
23 Mr. Farris made orally?
. 24 MR. GALLO: I didn't aglean any new arcument from
25 Mr. Farris with respect to the various points as he addressed
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them. He simply advanced his arcuments in perhaps a choice

of different words.

With that I will rest unless there are any

guestions.

Of course we have accepted and not objected

T I e e R T A A T T A S R .

P ° |

§ 6 to certain parts of 14. That leaves one matter of the E

g 7 | duestion of the San Onofre Decision cited by Mr. Thessin. ;

g 8 ; Mr. Farris adequately stated our position. |

o

2 9 a We would like an opportunity to view that before we could

g |

é 10 i complete our argument. 5

> i

% is | JUDGE WOLFE: All richt.

; 12 5 MR. THESSIN: I think I can summarize my %
. g 13 ; arcument with respect to this contention by pointinc to n

; 14 j the assertion that the contention arcues as follows: The é

- |

E 15 } applicant must do a plant-specific accident study before

i 16 1 deciding upon its emercency plan.

; 17 % The Staff believe that is a challenge “o the

§ 18 é requlations. It cites as support the San Onofre Decision

§ 19 : and believes the entire contention will be rejected as a

20 & result.

21 Since by the terms of the contention all the

22 ' sub-parts gco to support the need for such a site-specific

23 accident study, we feel that any such study for emercency

2 Planning is beyond the scope of the reculation and therefore

25 a challenge to the rule.
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1| JUDGE WOLFE: Anythinc more?
. 2 H MR. GALLO: Judce Wolfe, I have a further
3 : matter unrelated to the guestion of intervenor's
. - f contentions that I would like to address before we recess.
i 5 ' JUDGE WOLFE: All riaght.
4 i
§ 6 d I will make this known now. When we recess
g 7 | in a few minutes, the Board intends to confer. We intend
§ 8 i to hopefully be in a position when we reconvene tomorrow
5 9 : morning at 9:00 to orally rule yea or nea up and down
g 10 the proposed contentions and the motions to reopen.
g 1 If perchance when we reconvene at 9:00 in the ;
g 12 % morning, we haven't resolved all of our rulinas, we will meet {
. g 13 ’“ you at 9:00 and so advice you that one or two hours may pass |
< |
g 14 a before we will be in a position to rule. |
g 15 g On those outstanding contentions that you have |
=
é 16 3 asked us to defer ruling on, we will defer ruling on. Perhaps i
g 17 % at 9:00 you would be in a position to arcue on those two ;
E 18 i contentions; therefore certainly we will hear arcument on ;
| |
; 19 i those two contentions at 9:00, E
) 20 # But if we haven't finished, we will recess for %
| |
21 ﬁ one or two hours. Most certainly even if we had been able f
. 22 to arrive at rulings we would still have to co to conference
23 : to resolve these other two contentions that you say are affected i
|

24 | by the San Onofre rulinag.

25 So we will meet at 9:00. We will hear additional

i ALDERSON REPORTING COMPANY. INC.




argument. We will undoubtedly have to recess acain.
with that as backoround, yes, Mr. Gallo.

MR. GALLO: Judge Wolfe, the schedule that

T P Ve S, e e T —— S S R

was approved by this Board in its Order provided that
it was expected that the Staff's Safety Evaluation Supplement
would issue by December 15th.
It is my understanding that it has not issued.

It is my further understanding that there is creat uncertainty

as to when it will issue.

Dr. Zink, the Licensinc Manager for PSO,
indicates that he has heard estimates rancinc from December
21lst to the end of the month with no real assurance even

then that we would see the document.

In these circumstances I have a motion that
I am offering at this time to the Board. That motion is
to request the Brard to seek from the Staff officially

on the record the reason for the delay and what the excuse

is.

:
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My reason for takina this action is two-fold.
I think both of these reasons give ample cause for the motion.
The one is that because of the untoward delay in this
proceeding we have wanted to cet moving with respect to
the licensing of this particular activity. The effect in
not issuing the Safety Evaluation Report is really a day to

day slip in the schedule that we have all acreed to.
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Mr. Thessin, let us hear from you.

Motion granted.

MR. THESSIN: Since the Staff takes seriously
both its coblication under the schedule to produce the document
on the date promised or as soon thereafter as possible as well
it takes seriously its obligation to perform an adequate
review, if I could defer the answer as to wher. and why
the document is delayed until tomorrow morning, I think I can
give you a more accurate answer.

JUDGE WOLFE: That request %s agranted.

Bring it to my attention in the morninc first
thing, Mr. Thessin.

Mr. Gallo, is there anythinag you, applicant,
owes to Staff before they can complete their SER Supplement 3
review?

I seem to remember a letter from somebody
askina for information from applicant either with reacard
to unresolved ceneric issues or TMI-2 issues and it was
dated on or about December 8th.

Have you furnished that information?

MR. GALLO: The information you referred to,
Judge Wolfe, was furnished by the applicant on the 12th
of December and submitted to the Staff at that time. I
believe it was submitted by telecopy.

Basically it was information of a confirmatory

ALDERSON REPORTING COMPANY, INC.
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nature that dealt with matters that were discussed by the
Staff at a meeting on Ncvember 6th.

MR. FARRIS: Judce Wolfe, I don't have any
case authority for the request I am about to make.

Mr. Gallo has on several occasions declined
to indicate to me what TSO's plans were about Black Fox
Station, depending upon the Corporation Commission's order.

We are all spending a lot of time and effort
working on the case that may become moot. The town is
literally awash with rumours that TSO is goinc to cancel
this plant if they cget an appropriate order out of the
Corporation Commission.

JUDGE WOLFE: Would you state that acain,
Please?

MR. FARRIS: That TSO may very well cancel
Black Fox Station and withdraw its application dependinca

on the order they get from the Corporation Commission,

specifically some sort of bai' out for lack of a better term.

Earleri either you or Mr. Shon asked me if
we would withdraw a contention dependent upon a certain
outcome by the Corporation Commission. I think before we
and you and Staff spend a lot of time and effort on this
case I think it would be good to get an indication from the
Public Service Company if indeed that is true that if they

do get one of their three recommended bail outs from the

ALDERSON REPORTING COMPANY, INC.
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Corporation Commission, are they goina to cancel Black Fox
Station; and if so, I think all of us could save ourselves
and our clients, whoever they mayv be, a lot of work and time
and effort to wait until that order comes out and we get
PSO's cfficial response.

It seems to me that wc uld certainly be the
efficient thing to do.

JUDGE WOLFE: What are your present plans, Mr.
Gallo?

Request granted.

MR, GALLO: Judae Wolfe, I think the testimony
of William R. Stratton before the Oklahoma Corporation
Commission puts the company's position clearly. I think
it was alluded to by Mr. Bardrick this morning.

Mr. Stratton on behalf of the company indicated
in his testimony that whatever decision comes out of the
Oklahoma Commission it will be reviewed within approximately
30 days of its with our two co=-applicants to determine what
action is appropriate based on that decision.

The Public Service Company considers the
OCC opinion on what should be done with resmect to Black
Fox as advisory. Beyond that the Public Service Company has
a participation aareement, a bindincg contract with the other
two co-applicants, which requires éertain obiications.

The other two co-applicants are not subject
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to the jurisdiction of the Oklahoma Corporation Commission.
There are many unresolved questions that have
to be dealt with. Our present pcsition is that we are agoing
full forward with the licensing of Black Fox before the NRC.
What will happen after the Oklahoma Commission
rules is to be seen. First we nave to see what they say,
and then the company will have *“o meet with its co-applicants
and deal with that decision and come up with an approach to
the final conclusion with respect to continuing or not
continuing with Black Fox.
It certainly would be premature and improper
to say at this time that, assuming a certain decision out
of the Oklahoma Commission, PSO will take action A or action

B.

We are prepared to go forward.

MR. FARRIS: Judce Wolfe, as Mr., Gallo indicated.

They have promised a decsion by February 1. That is a joint
decision of the Public Service Company and the co-applicants.
It seems to me that if that looms as a very
real possibility; that is the cancellation of Black Fox
Station; we are certainly wasting a lot of time and effort

between now and then workino on this case.

I think Mr. Gallo would have to acknowledce

there is a very distinct, maybe a creater than 50/50, possibility
]

that Black Fox as a nuclear plant will be cancelled.
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JUDGE WOLFE: But this was true at the time
you sponsored this joint motion. This was still a matter
before the Oklahoma Corporation Commission, isn't that so?

MR. FARRIS: That is true with one exception.

The time frame within which the Corporation
Commission has promised to render its order was not then
known nor had PSO indicated that it was coinag to take 30
days followinc that within which to make its decision.

Now the Corporation Commission has promised
its ruling on January 1, and PSO has promised his decision
on February 1.

So we are talkinag about 45 days from now when
we are going to know for sure whether or not PSO is goinag to
proceed or not.

I hate to incur the expenses for my client
if it may be futile. I certainly don't think that you want
to waste your time working on this case if you are coincg to
be met with a withdrawal of the application by the Public
Service Company.

In the total scheme of things that additional
45 days --

JUDGE WOLFE: What are you sucgesting then?

MR. FARRIS: I sucgest, Judae Wolfe, that these
proceedings abate in light of PSO's public comments recarding

that deadline and that no further action be taken by anybody
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afternoon.

JUDGE WOLFE: Well, I would certainly expect,
Mr. Gallo, that if there is any determination by the applicant
that they do wish to withdraw their application that within
the hour you would advise the commission and this board and
all parties of that determination.

I don't know that any such determination has
been made. I don't think that even you, Mr. Farris, sucaest
that.

As I understand it, it may or may not be the
determination of applicant at some future time.

Do I read you correctly?

MR. FARRIS: Your Honor, I cannot represent
to you that given a particular rulina that PSO has already
decided that they will cancel. I suspect that is true.

I suspect very stronagly that is true, but I cannot represent
to you that I know that for a fact.

All I can tell you is that very clearly what
the Corporation Commission does on or about January 1 is
going to have a very, very larce impact on that decision.

That the 45 days that miglt be lost waiting
until we rzceive both the Corporation Commission's decision
and PSO's decision in the scheme of things, considerinc how
long it has taken ¢.d how much money has already been spent,

would not be that sianificant as weiached acainst the amount
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