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UNITEQ STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
HOUSTON LIGHTING AND POWER COMPANY i Docket No. 50-466

(Allens Creek Nuclear Generating ;
Station, Unit 1)

NRC STAFF RESPONSE IN OPPOSITION TO TEXPIRG'S
MOTIONS FOR (1) ADDITIONAL EVIDENCE, (2) FURTHER
DEVELOPHENT OF RECORD, AND (3) NEW CONTENTIONS TO BE ADMITTED

I.  INTRODUCTION

On December 7, 1981, during the final week of hearing TEXPIRG sub-
mitted a diverse and lengthy motion requesting the Board, in essence, to
receive and considcr new evidence on several issues. On December 9,
1981, the record in this proceeding was closed. Tr. 21326. The Board in
closing the record recognized the existence of this outstanding motion
and indicated that the record might be reopened to consider this "new
evidence" if it should be deemed necessary and a proper showing is made.
Tr. 21304. As one seeking to reopen a record, TEXPIRG has a heavy burden

to show that the motion should be granted. Cf. Kansas Gas Electric Co.

(Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320, 338 (1978);
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-359, 4 NRC
619, 620 (1976).
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In deciding whether to receive additional evidence, consideration ///
will be given to both the timing of the motion and the significance of
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the matter which has been raised. The motion may be denied, even if
tinely, if the movant has not demonstrated the matter raised is of "major

significance.” See Pacific Gas & Electric Co. (Diablo Canyon Nuclear Plant,

Units 1 and 2), ALAB-598, 11 NRC 876, 879 (1980); Public Service Co. of

Oklahoma (Black Fox Station, Units 1 and 2), ALAB-573, 10 NRC 775, 804
(1978); Georgia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2),

ALAB-291, 2 NRC 404, 413-414 (1975). As a general proposition, additional
evidence should not be required merely because some detail involving plant
construction or operation has been changed. Rather, to reopen a closed issue
to require additional evidence at the request of a party, it must wsually

‘be established that the new evidence would lead the Board to reach a

different conclusion. See Diablo Canyon, supra; Wolf Creek, supra; Northern

Indiana Public Service Co. (Bailly Generating Station, Nuclear-1), ALAB-227,

8 AEC 416, 418 (1974). Even where an initial decision has not been rendered
2 record should only be reopened when one or more issues requires the receipt
of further evidence for its resolution and the matter is of major significance.

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),

ALAB-138, & AEC 520, 523 (1973); Public Service Co. of Oklahoma, supra.

In light of the above legal background, a motion to require the submission
of auditional evidence or to present witnesses for further examination should
be granted only if it can be established that the issue is significant and that
it could lead the Board to reach a different conclusion on the proffered evi-

dence. See e.g., Georgia Power Co., supra; Public Service Co. of Oklahoma,

supra; Vermont Yankee Nuclear Power Corp., supra. The following discussion

will present the Staff's views on TEXPIRG's motion for additional evidence
or testimony on (1) South Texas as an alternative site, (2) need for power,

and (3) technical qualificaticns. As is evident from that discussion,
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the Staff submits that TEXPIRG's motion should be denied in toto because

it fails to meet the standards needed to reopen a record.
I1. DISCUSSION

A. South Texas as an Alternative Site

TEXPIRG asserts that the recent change in the architect-engineer
(A-E) at the South Texas Project (STP) from Brown and Root to Bechtel
Could cause the construction schedule to be extended significantly,

It thus contends that construction delays at STP will enable construction
workers at STP to "transfer to the construction of Allens Creek at the STP
site without any social impact on the community." Motion, p. 2. TEXPIRG
finally alleges that this fact is relevant and material to the Board's
consideration of South Texas as an alte-native site for Allens Creek.

TEXPIRG's argument does not logically follow. Even if it were clear
that if the STP construction schedule were significantly delayed and
Allens Creek is transferred to South Texas it does not appear that the
three units would be built sequentially as TEXPIRG assumes. All three
nuclear units, the two original STP units and the Allens Creek unit,
would probably, under current const:. ‘tion forecasts, be in various
stages of construction at the STP site at one time. This would neces-
sitate a larger work force than for two units at the STP site.
Accordingly, socioeconomic impacts as a result of worker in-migration
would be greater at Sruth Texas than at the separate Allens Creek site,

Secondly, TEXPIRG's argument ignores the Staff analysis of socio-

economic fmpacts at the STP site set forth in Supplement No. 2 to the FES
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(Staff Ex. 13). In that analysis, the Staff found that tie Allens Creek
is preferable to site STP from the standpoint of socioeconomics. That
conclusion was based on the assumption that construction currently in
progress at STP will have been completed and the workers dispersed before
the initiation of construction of a third unit. However, the Staff aiso
recognized that construction at STP might be delayed and that construction
activity properly phased with the start of a third unit at STP. Under
this scenario, the Staff concluded that site STP would st111 be no more
thin equivalent to the Allens Creek site. This conclusion was based on
the significant adverse fiscal impact on the areas where the constructian
workers for STP reside in contrast to the benefits to be enjoyec by the
jurisdiction where the plant is lccated. This situation would be exacer-
bated if a third unit were to be constructed at STP. See Staff Ex. 13,
pp. 2-65, 66; 2-55, 56; Tr. 10440. Thus, tne delay in construction
activities at STP has been properly accounted for in the Staff's assess-
ment of South Texas as an alternative site for the Allens Creek unit
which shows that STP is, at best, no more than equivalent to Aliens Lreek
from a socioeconomic standpoint even should construction be optimally
phased.

Third, the impact of the delays associated with the cnange in the
A-E at STP is largely speculative. While some delay can logically be

anticipated as a result of the change, the length of these delays is

presently unknown. Bechtel has experience in the construction of large

nuclear projects. Thus the effect of its substitution for the presert

A-E on the construction schedule cannot be gauged. In any event, the

materiality of the socioeconomic impacts at STP is very questionéble in
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light of issuss raised by the Staf” concerning the effects of construction

and operation @i 1t 'hird unit at the STP site on freshwater consumption

and aquatic bieta. Staff Ex. 13, pp. 2-55, 2-61-63; Tr. 10460, 10522-10523.
finaliy, TOXPIRG has not alieged, let alone shown, that the Jurported

delay and the purporcted change in ihe short-term, alter the assessment of

socioecondaic impacts caused by the in-migration of workers sufficiently

enough to make the STP site an "obviously superior” site to the Allens

Creek location. Absent such a finding no basis would exist for the Board

to reject the Allens Creek site. See Public Service Co. of Hew dampshire

(Seabrook Station, Units 1 & 2), CLi-77-8, NRC 503, 526 (1977).

In sum, TEXPIRG's motion for further evidence on South Texas as an
alternative site for the Allens Cresk unit should be denied. The premise
for the motion is faulty ir tha® anv delay in tne STP units and the building
of a third unit at South Tex .xacerbate existing impacts due to the
influx of additional workers. In any event, this delay scenario has been
assessed by the Staff. Moreover, the supposed other environmental advantages
of moving the Allens Creek project to the South Texas site even with the
‘“eelay scemario” is largely speculative in light of the very material
questions concerning the effect that a third nuclear plant would have on
ecology in the South Texas area. Finally, no allegation is made that
the South Texas site could be “"obviously superior" to the Allens Creek

site. See Public Service Co. of New Hampshire, supra. Based on the

foregoing analysis, it is abundantly clear that TEXPIRG has failed in its
burden to show the significance of tnis issue or how any change in socic-

economic impect “onsiderations at STP could lead the Board to reach any



conservation would "save 25%." Motion, p. 3. This allegation is defective
for several reasons. First, the allegation contains no facts regarding
the study, what residential conservation will save 25% of, or how the
conservation study will change existing evidence on the record regarding
conservation. Secordly, it appears from TEXPIRG's allegations that the
conservation study was completed prior to August 13, 1981. Thus it is
clear that TEXPIRG could have presented these facts tu the Board much
earlier than December 7, 1981, the date o/ this motion. The absence of
any specific facts ir the motion with respect to the conservation study
results in a total failure of TEAPIRG to meet its burden of showing the
significance ot this matter or how the results of (12 conservation study
could lead the Board to a different conclusion ¢ ¢~ need for power or

conservation issues.

3. Lo-generation. TEXPIRG alleges that co-generation plants

have been announced recently which will generate 70 MW of electricity.
It also alleges that this electricity will replace electricity that HL&P
had forecast to supply. Staff submits that these bare allegations fall
far short of meeting the burden necessary to reopen the record. First,
these allegations fail to establish when these co-generation plants will
be operating. Secondly, the allegations fail to establish whether HL&P
has taken these co-generation facilities into account when forecasting
its industrial load. Finally, it has nct been established how the co-
generation of 70 Md can change existing testimony on the need for this
1200 MW facility. Accordingly, TEXPIRG's motion tg present further

evidence on co-generation facilities should be denied.



4. Interconnection. TEXPIRG alleges that V(&P has recently agreed

to interconnect with out-of-state utilities and, thus presumably, obviate
the need for Allens Creek. However, this allegation completely ignores

or disregards the testimony filed by both Applicant and Staff on whether
interconnections could obviate the need for Allens Creek. See Testimony
of D.E. Simmons, foll. Tr. 5131; NRC Staff Testimony on Alternative Energy
Sources, pp. 50-53, foll. Tr. 6227. Absent any showing of how this testi-
mory may be altered by any new evidence on interconnections, TEXPIRG's

motion to present further evidence on this subject matter must be denied.

E. Technical Qualifications

TEXPIRG alleges that recent reports (the Quadrex Report) and news-
paper articles have raised questions with respect to the Applicant's
technical qualificavions. An identical motion was submitted by Intervenor
Doherty on October 15, 1981 and renewed, pursuant to a November 10, 1981
Board Order, on December 7, 1961. 7he Staff filed its resoonse to the
renewed Doherty motion or December 14, 1981 and urged the Board to deny
the motion. For the reasons set forth in that response the Staff submits
that the Board should deny TEXPIRG's motion for further evidence on the
issue of technical qualifications. Particularly, TEXPIRG has failed in
its burden to identify any shortcomings in the present reorganized manage-
ment structure in light of the Quadrex Report, it has failed to demonstrate
any inadequa.y in the testimony on technical qualifications presented in

this proceeding, and it has failed to establish how the Quadrex Report

(which pertained largely to Brown and Root and STP) is relative to Ebasco
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and the Allens Creek project. Given these substantial failures in meeting

its ourden to reopen the record on this issue, this rotion must be denfed.

ITI. CONCLUSION
For the foregoing reasons, TEXPIRG's motions for further evidence

and developient of the record for the above-listed basic issues must be
denied. Since this motion must be denied, the other prayers for relief
by TEXPIRG, i.e., (1) Order the Applicant to give TEXPIRG a copy of the
Quadrex Report, (2) Rule that “need for power" is a TEXPIRG contention,
relevant to several TEXPIRG contentions, and an issue in controversy,
and (3) in the alternative, admit "need for power" as a late-filed
TEXPIRG contention based on recent information, must also be denied.l/

Respectfully submitted,

Richard L. Black
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 22nd dav of December, 1981,

1/ We do not understand the broad and confusing thrust of prayers (2)
and (3) above. However, since they pertain to the issue of "need
for power" which is not a litigated issue in this proceeding, and
since TEXPIRG has failed to satisfy its burden ~f reopening the
record, it follows that the prayers %5 have this issue adnitted in
this proceeding must also fail.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMIISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

(Allens Creek Nuclear Generating

)

)

HOUSTON LIGHTING AND POWER COMPANY ; Docket No. 50-466

)
Station, Unit 1) )

NRC STAFF'S RESPONSE TQ INTERVENOR'S DOHERTY'S
MOTION FOR ADDITIONAL TESTIMONY ON WEED FOR POWER

On November uv, 1981, Intervenor Doherty filed a motion to require
Applicant to submit additional testimony on need for power. The basis of
this motion apparently stems from an attached newspaper article which
reports that the City of Austin intends to sell its share of the South
Texas Project (STP) nuclear plant in which the Applicant, Houston Lignting
and Power Company (HL&P), is a co-owner. Applicant filed its response
in opposition to this motion on November 20, 1981. The NRC Staff also
urges the Board to deny the moticn. Our positinn with respect to this
motion is discussed below.

The environmental portion of this proceeding was completed, with a
few exceptions, on May 15, 1981. Testimony on the "need for power"
analysis was presented on February 9, 1981 and updated on September 26,
1981. See Testimony of J. D. Guy, foll. Tr. 5198; Testimony of J. D. wuy
and John M, Edwards, foll. Tr. 16303. The scheduled receipt of evidence
on this issue is now closed. Thus, Mr. Dohert)'s motion requesting
additional testimony on need for power must be considered similar to a

r
|
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motion to reopen the record. As upon a motion to reopen a records
Mir. Doherty has a heavy burden to show that the motio: should be granted.
Cf. Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit 1),
ALAB-462, 7 WRC 320, 338 (1978); Duke Power Co. (Catawba Nuclear

Station, Units 1 and 2), ALAB-359, 4 NRC 619, 620 (1976).

In deciding whether to receive additional evidence, consideration
will be given to both the timing of the motion and the significance of
the matter which has been raised. The motion may be denied, even if
timely (as the Doherty motion), if the matter raised is not grave or

significant. Georgia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1

and 2), ALAB-291, 2 NRC 404 (1975); Vermont Yankee Nuclear Power Corp.

(Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523 (1973);
Vermont Yankee, ALAB-126, 6 AEC 393 (1973); Vermont Yankee, ALAB-124,

6 AEC 365 (1973). As a general proposition additional evidence should
not be required merely because some detail involving plant construction
or operation has been changed. Rather, to reopen a closed issue to
require additional evidence at the request of a party, it must usually be
established that a different result would have to be reached should the

meterial be introduced. See, Wolf Creek, supra; Northern Indiana Public

Service Co., (Bailly Generating Station, Nuclear-1), ALAB-227, 8 AEC 416,
418 (1974). The late submission of additional evidence has also been ordered
where the changed circumstances involved a "hotly contested" issue. Bailly,
CLI-74-39, 8 AEC 631 (1974).%/

1/ It is noted that there is no contention in this proceeding dealing

' with the need for additional generating capacity. The Applicant has
preserited testimony on this issue to update the need for power
analysis in the ER Supplement.



In Tight of the above legal background, a motion to require the
submission of additional evidence chould be granted only if it can be
established that tne issue is significant and that the Board would reach
a different decision on need for power based on the new information
pertaining to STP. With respect to the significance of the “need for
power" issue, the NRC has long held that the need for a facility can be
demonstrated either by a showing that there is a need fc- additional
generating capacity to produce needed power or by a showing that the
nuclear plant is needed as a substitute for plants that burn fossil fuels

that are in short supply. New England Coalition on Nuclear Pollution v.

NRC, 582 F.2d 87, 97-98 (1st Cir. 1978); Kansas Gas and Electric Company

(Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320, 327 (1978);

Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2),

ALAB-254, 1 NRC 347, 353-54 (1975). Thus, justitvication for the need for
a facility can be demonstrated by showing the need for the capacity to
meet projected demand, or showing that the facility is needed to replace
existing generating facilities that burn scarce or unecunomic fuels. In
this case, the existing record shows that the need for Allens Creek can
be established on both of these grounds. See Testimony of J. D. Guy and
John M. Edwards, following Tr. 16903; Testimony of Lewis Perl, following
Tr. 5964, p. 13; Testimony of J.W. Dick, foll. Tr. 6227, Table 8. Thus

the questions Mr. Donerty attempts to raise relating to the need for




of

additional generating capacity alone do not supply a basis to reopen the

record. See, . .¢ ~land Electric Illuminating Co. (Perry Nuclear Power

Plant, Units 1 & 2), ALAB-443, & NRC 741, 748-751 (1977); Catawba, supra.

Moreover, it has been held that an issue is not presented which would
warrant reopening or supplementing the record each time there is a change
in the projected supply of or demand for electricity. The Appeal Board
has explicitly recognized "that inherent in any forcast of future
electrical power demands is a substantial margin of uncertainty."

iWine Mile Point, supra at 1 NRC 365; Catawba, supra at 4 NRC 410. Thus,

*f new infcrmation does not alter or obviate the need for the nuclear

. facility in question, or where the proffered evidence does not show that
the forecast is seriously defective or rests on a fatally flawed
foundation, we believe that the issue of "need for power" is not
significu.t enough to warrant supplementing the record. See

Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant,

Units 1-4), ALAB-490, 3 NRC 234, 240-41 (1978). In both Perry, supra,

and Catawba, supra, the Appe. Board upheld the Licensing Board's denial

of motions to reopen and reconsider the need for power issue. In so
doing, the Appeal Board emphasized that litigation in administrative

proceedings must end at some point, and cited ICC v. Jersey City, 322

U.S. 503, 514 (1944), for the proposition that a record need not be
reopened or supplemented on ever changing "need for power" issues

"because some new circumstance has arisen, some new trend has been
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observed or some new fact discovered . . .". See e.g., Perry, supra at

750, 751.

Finally, Mr. Doherty's motion fails to allege how the Board's
finding on need for power could be changed by receipt and consideration
of this new information. The motion is premised on the assumption that
HL&P will ultimately purchase Austin's share of STP which amounts to
approximately 385 MW. First, this assumption is faulty in that it is rank
speculation to assume that HL&P will ultimately bid on and purchase this
share of STP. More importantly, Mr. Doherty has not demonstrated that
the purchase of Austin's share of STP by HL&P, if accomp)ished, would
even affect, much less obviate, the need for the 1200 MW to be produced
by Allens Creek. At best, it appears that the purchase of 385 MW would
only obviate the need for HL&P to purchase power from other sources
needed through the 1980's to meet its reserve requirements. Guy and
Edwards, supra, Ex. JOG-1A. It would not obviate the need for Allens
Creek either to meet demand forecasts and reserve requirements or to
replace 4389 MW of existing gas-fired capacity. 1d., p. 7. Accordingly,
the motion does not, and probably cannot, dencnstrate that HLAP's
presumed purchase of Austin's share of STP will cause the Board to render

a different decision on the "need for power" 1ssue.g/

2/ As noted above, "need for power" is not a contention in this
proceeding. If the Intervenor intended, by his motion, to add an
issue in regard to the "need for power," he has failed to comply
with 10 C.F.R. § 2.714(a) governing late filed contentions.
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In sumiation, Mr. Doherty carries a heavy burden to demonstrate that
the "need for power" issue should be supplemented in order for the Board
to receive and consider new evidence pertaining to the City of Austin's
intent to sell its share of STP. As discussed above, Mr. Doherty has not
attempted to show how this iss.¢ is significant enough to warrant
supplementing the record. Not onl; has he failed to meet this burden,
but he has failed to demonstrate how the existing record, which
establishes the need for Allens Creek, would be changed by receipt and
consideration of the speculative new information pertaining to STP,
Accordingly, Mr. Doherty's motion should be denied.

Respectfully submitted,

Gt

Richard L.Black
Counsel for NRC Staff

Dated at 3ethesda, Maryland
this 27th day of November, 1981.
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