FPL - December 22, 1981

UNITED STATES OF AMERICA DOCKETED

. NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 81 FL22 PaA:r?

In the Matter of

Florida Power & Light Company Docket No. 50-389A

Nt Nt St S’ St

(St. Lucie Plant, Unit No. 2) December 22, 1981

MOTION FOR MODIFICATION
OF PROCEDURAL SCHEDULE

Florida Power & Light Company ("FPL") respectfully
recuests the Board to modify the procedural schedule adopted
in its Memorandum and Order of December 11, 1981. That
schedule calls for the concurrent filing of objections to
the Memorandum and Order and cf trial plans, with an argqu-
ment on relief and a possible argument on objections and evi-
dentiary hearing, all to commence on February 9. FPL urges
that this schedule be modified and/or clarified in two respects.
Firct, FPL reguests the Board to modify the schedule so
that trial plans would not be filed (and an evidentiary hearing
based on those trial plans would not take place) until after
there has been a "serious consideration" of and a ruling on the
parties' objections. Such objections could still be submitted
on the dates specified in the Memorandum and Order and argued on
February 9 or some other date at the Board's convenience.
Second, the procedural schedule would require FPL to file
its trial plan (and apparently proceed to hearing) without a

meanirgful opportunity for discovery regarding the case or testimony






Board has also provided for the filing of trial plans before
the parties' objections have been ruled cpon. Under the Board's
Memorandum and Order, the Cities would file their trial plan
along with their objections on January 13, 1982 and FPL would
then respond, presumably prior to the date set for trial, by
submitting a trial plan of its own. (Id., 51-52). The Board's
Memorandum and Order further contemplates that the parties would
each file alternative trial plans, one of which would be based
on the assumption that all objections will be rejected and the
other of which would be based on the assumption that one or
more objections will he granted. (Id., 51-52).

FPL urges that the filing of trial plans be deferred until
after the parties have received the Bcard's "last word" with
respect to summary disposition. 1In this event, the filing of
trial plans would be based on a definitive statement by the
Board of the issues that it has resolved by summary disposition
and those that, in its view, remain for resolution after an
evidentiary hearing. Such an approach would be more efficient
and useful than the approach incorporated in the Board's Order.

Because of the range of issues tentatively decided bv the
Board, a wide variety of objections could potentially be
filed by the parties. Depending on how the Board rules on
these objections, the issues remaining for consideration at a
hearing could vary substantially. As a result, very different
(vpes of witnesses and documentary evidence might be relevant

“d4ring the remaining phases of this proceeding.



i

The procedure presently contemplated by the Board would
place the parties in the difficult position of anticipating
the different rulings that the Board might make on their ob-
Jections and then developing‘a trial plan which fits all of
the many possible scenarios. For this reasca, the tria. plans
prepared by the parties will be most useful for .11 concerned
if the Board first provides definitive guidance on the scope
of further proceedings. Based on such guidance, the parties
could then accurately identify the evidence and witnesses that*'
will be of most value to the Board during further proceedings._—/
TPL wishes to emphasize the importance of the objections
permitted by the Board in clarifying the scope of further pro-
ceedings. A number of complex issues arose late in the briefing

of the Cities' motion that will require further scrutiny during

the objections process. For example, FPL intends to direct the

! § Moreover, the Board obviously is not limited merely to
accepting or rejecting objections as stated bv the parties.
It is reasonable to expect that the Board may modify its
decision in a way which the parties do not anticipate

and which influences the proof they would seek to put
on.

**/ FPL is not certain from the Memorandum and Order whether

= the Board may contemplate commencing evidentiary hearings
prior to ruling upon objections. FPL respectfully submits
that such an approach would be most unproductive. Any
post or nid-hearing ruling grantingy or denying certain ob-
jections would threaten to disrupt the proceedin~, by in-
jecting new issues which would impinge upon or relate to
testimony already received and examined or by resolving
issues in the midst of being tried. Moreover, if the Board
endeavors to rule on summary disposition objections after

the commencement of trial hearings, it would be very difficult

not to be influenced by the testimony it has heard. For

these reasons it is clearly essential, for the most expeditious

and economical resolution of this proceeding, that the Board
rule upon objections prior to the commencement of hearing.
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puts the cart before the horse, since it is tantamount to
requiring the parties first to file their trial cases and

then conduct discovery. Discovery is necessary before meaning-
ful trial plans, with witness identifications and testimony
summaries, can be filed.

This problem is equally, if not more, acute with respect to
the submission of alternative trial plans. Under the Memor-
andum and Order these plans would set forth the parties' case
on the merits on issues as to which objections have been filed.
Yet FPL simply cannot fairly be expected to present its trial
plan at this juncture were all or part of this case to proceed
on the merits. First, Cities have not stated in any coherent
fashion what their contentions would be if, rather than relying
on collateral estoppel, they were forced to prove their case.

A respondent party cannot be reguired to state its trial plan
for defense before it is apprised of the allegations it is
supposed tco defend against. Secondly, discovery on the merits
is far from complete. The Cities have not yet answered FPL's
interrogatories; no discovery has been undertaken concerning
Vero Beach, Leesourg and FMUA; and depositicn and some docu-
ment discovery in the other Cities remains. 1In these circum-
stances, the submission of alternative trial plans with
designation of witnesses, testimony summaries, and filing

documents, is simply impossible.



FPL strongly believes that, once the Board rules on

the parties' objections, a meaningful pretrial procedure

should be established which assures an adequate opportunity

for discovery on the issues remaining to be decided. Accord-

ingly, FPL reguests that the procedural schedule in the Board's

femorandum and Order be modified and/or clarified, to provide

as follows:

(a)

(b)

(c)

(@)

As scheduled, on January 13, 1982, the parties
shall file their objections, and the Cities shall
file their proposed license conditions. Replies
also shall be filed as scheduled on January 22,
1982;

On February 9, 1982, or other date specified by the
Board, there will be a hearing. That hearing will
address the following subjects: (1) argument on
objections; (2) the scope of further discovery; -
and (3) the scope and scheduling of an evidentiary
hearing;

Trial plans shall not be submitted until after

the Board rules on objections. Cities shall submit
their trial plan within twenty days of the Board's
ruling on objections. FPL shall submit its trial
plan within sixty days thereafter, with discovery
to remain open in the interim;

Discovery shall be re-opened on all matters as to
which objections are filed.*/

This modified procedure suggested by FPL will not result

in any significant short-term delay, and in the long term

This will reduce the possibility of any delay if the Board
grants objections that otherwise would require discovery
blocked by the Memorandum and Order. 1Indeed, Cities have
already refused to permit full discovery in the City of
Leesburg on the basis of the Memorandum ani Order, and
FPL expects other discovery relevant to a hearing, if some
of FruL's objections are granted, to be circumscribed as
well on the same basis.



should actually hasten final decision by leading to a sharply

focused, fully prepar~d hearing.
FPL asks the Board to require that a response to this
motion be filed not later than December 29, 1981.

espectfull ubmitted,

/

. Bouknight, Jr.
Douglas G. Green
Lowenstein, Newman, Reis &
Axelrad
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) B62-8400

Herbert Dym

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P. O. Box 7566

Washington, D.C. 20044

(202) 602-5520

Attorneys for Florida Power &
Light Company

DATED: December 22, 1981










