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SD3 JECT: - - SECY-81-19 -- EMERGENCY RESPONSE FACILITIES

We have a dif ficulty with th'e -subject paper which we would like to
call to the Commission's attention. In law school law students-
. learn from studying the Administrative Frocedure Act that all of
an agency's. binding rules a e publishec in the Federal Register
and codified in the Code- of Federal Regulations (CFR). Af ter an
individual has . dealt with an agency for a few years he or she
learns that sources other than. the Fede El Register and CFR must
be consulted. This was already a f airly complicated matter with
regard to NRC recuirements prior. to TMI, whau with the extensive
"c. loss" claced en NRC's rec.ul.auions bv.. various adiudicatorv.. . s

. standard6ecisions, regulatory guides., branch technical positions,
review plans, anc policy statements. 1_/ After TMI came a n'ew
breed of quasi-requirements in the form of th?. TMI " Action Plan"

b '

.

;

,1_/ The legal effect of these various . documents .becomes evident
as one practices before NRC for an extended period of time
-(say 12 years). Rule's af e binding unless .an exemption is-
granted under rules like-10 CFR 50.12 or,the rule is success-

,

fully challenged under l'O CFR 2.758. Adjudicatory decisions
are binding as a practical matter because the Commission rarely
departs from stare decisis but as a matter of legal theory
they are only binding on tribunals that are subordinate to the
tribunal that issued the decision. Regulatory guides a # not
legally binding but are merely entitled to crima facie w:.ight.
However, regulatory guides are usually bincing as a practical

-

matter because departure froir, a regulatory guide can result in-

considerable delay in review of license applications. Branch
nechnical positions are like regulatcry guides except that

,

upper management approval is not obvious. Standard review
plan s are the same as regulancry guides except that, inasmuch
as they address staff rather than applicants and licensees,
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aid related lists of near term operating license and (-to be issued
.

in the near . future ) near term construction permit requirements. 2/ ,

.

Now comes the subject paper with the Staff's proposal that a
NURIG be published on the subject of emergency respense f acilities.
While the January 2 6, 1981 correction notice clearly improves
thing s , the NUREG still has the tone of a fernal document which
imposes binding legal requirements. Indeed, it is iodicated at '

- the outse in the " A.bs tra ct" that the reper: describes facilities .

and systems "to be used by nuclear power plan: licensees" and that
licensees "should , follow" the repert. We are fearful that Commission
opproval of this latest Staff proposal will be taken as Commission
approval to launch a new series of NURIG quasi-requirements that
will need/to be added to the current hergecning list of NRC rules,
adjudicatory decisions, regulatory guides, branch technical
positions, standard review plans , and policy statements. Use of
NURIGs to issue quasi-requirements will be especially confusine.
because even the most careful reader will be hard pressed to dis-
tinguish such a NDRIG from other NUR2G documents that are merelv~
inf ermational . ,

,

We can't ,say that this Intest NORIG is the proverbial straw that
breaks the camel's back, 3/ but there will be some peint in the
future when 'the expanding categories of KRC requirements and
quasi-requirements reach the point when even the mos; experienced4

.

.

. . . ..

_1/ Continuec : rom .crececine. cac.e.

.

on applictats and licensees is indirect. Poliev'their e.ffect -
.. . .statements are , .la.ke regulatory guices, stan c. arc review. plans,

and branch technical positions, not legally bind:.ng. Hov3ver,

the.v carry somewhat more practica*_ weight than these o't

cocuments because they usually entail Commissicn revic .i

approval, of course one has to be careful that the particular
I regulatory guide, branch technical position , standard teview

plan , or policy statement at issue has not been incorporated
into a rule or adjudicatory decision, in which case it has
the same binding ef fect as the rule or decision. This is seme-

what comolicatec because NRC often refers to other 6ocuments
-

in rules" without actua11y intending to incorporate them* by
~

-

i

reference.
"

2/ Some of the more knowlecgeable NRC ,rracticioners might add
SECY-memos and PPPG documents to the lis cf NRC quasi--

requirements .

3/ bhe camel's back has been bro a- -he pas by o' her agencies .v '-

In United States v. Smith, 293 0.5. 633 (1934) c'.n e Government-
.

ecox an acosal in a c: : min a l c a s e all the way c the U . S .

Sucreme Coh before ciserverin? tha the reg;'atien^cn which
the p csect: ion was based did n:: in f a r.: e::is t .

.
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. NP.C"pr a cticion er s ( scientists , en gineer s , and lawyers) will be
totally confused as to what is, in f act , lec.a11v. ree.nized, we
believe that this =rocess should. be sto: >ed before that point is
reached. We suggest' that- uhe NU?2G be reviewed and that those
fea- -ae of the NU?2G that implement cu rent regulations.be
issued in regul'atory guide form, and that uhose features that-do '

.
nct implement any Commission reculation be censidered for rulemaking.
_ . . . . .2, acoption of this suggestion as not ,eas... nae nere, then t.ne_

Cor_.ission could at least indicate hat in the future ND?2Gs should -

no, .ne uset. to a.ss,2e new rec.ua ements or c.uass.-rec.ul ements.. .
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