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SUBJECT: <+ SE2ZCY=8l=1S ~- EMERGENCY RESPONSEZ FACILITIES

We have a difficulty with the -subiject pzper which we would like
call to the Commission's attention. In w school law students

.learn <rom stuéyinc-the Administrative
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cecure Act <that 211 of
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an 2gency's bincding rules are publisheé Tederal Register
end codified in the Code cf Federzl Regulations (CFE). After an
inéividual has dezlt with an agency for few vezrs he or she
lezrns that sources other than the Tede-zl Register ané CIR must
e consultes, This was alreasy a Zairliy complicites matter with
recarcd to KRC :equ;*emen.s sioz to TMI, what with the extensive
"cicss” placed cn NRC's :egula**c:s by vacious afjuiicatory
decisions, reculatoury guides, tranch teshnizal sosizions, standard
review plans, anc policy statements. 1/ RIter THI came 2 new
treed of guisi-reguirements in <whe Jorm oI th: TMI "Action Plan"
b

1/ The leczl effect of these various cdocuments becomes evident

as one practices before NRC Zfor an extendec period c¢f time

(say 12 years). Rules are binding unless an exemption is

granted under rules like 10 CFR 50.12 or the rule is success-
Zvlly challenced under 10 CFR 2.758. Adjudicatory decisions

are binding as a practical matter beczuse the Commission razely

departs Irom stare decis |s but as 2 matter of legal theory
they acte cnly dinding on tribunals that are subordinate to the

tribunal .ha* *ssued the decision. Regulato*v cuides a-. not

leca‘lv inding but are merely entitled to orima facie w.ight.
Zowever, re;nl’*o:y crides are usuvally blnc-,, &s a2 practical ;
matte* because éeaart;:e £-om & Tesuvlatory cuice can result in
conside-eatle ae‘av in review o0f license a;plicaticns. Branch
=achnical pesitions are like regulatery culifes except that
u-oer mznacement approval is not obvious. Standard review
=1zne are <he same 2s& regula:ory cuides excest thet, inasmuch
2s theyv aééress staff rather than agpliicants and licensees,
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anhd relazted lists of near term cperatin

ting license ané (<o be issued
in ¢he near future) near term constTuction permit reguisements. 2/
Xow comes the subject paper with the Staff's proposal that a
NDBRZG e published on the subject of emergency response Zacilities.
Waile <he Januesy 26, 1981 corzection nctics clearly impToves
things, <he NUREG still has the tone oI 2 Zcrmal document which
imposes biading legal requirements. Indeel, it is isrdicetet at
che ou=se= in the "Abst-act” thizt the Tepcrt describes lacilities
and systems "to be used by nuclear power rplant licensees” and that
licensees "shoulé follow" the report. ve are fearful that Commission

approval of this latest Staff p-oposal will be taken as Commission
approvzl to launch 2 new series of NUREG guasi-regulrements that
will need’+o be 28éded to the cusrent l‘urgecning list oI NRC rules,
adjuéicatory decisions, regulatory guides, branch technical
positions, standard review plans, anc policy 'statements. Use of
NURSGs to issue guasi-recuirements will be especially confusing
because even the mos:t careful reader will De nari pressed to éis-
cinguish such a NUREG from other NURZIG documents that aTe merely
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informaticaal. '

¥e can't sav that this latest NTREG is <he proverdbial straw that
sreaks <he camel's back, 3/ but there will De some point in the
fusure when the expanding categories oI WRC regulremsnts ancd
guasi-reguirements reach the point when even the most experienced
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+heir effect on applicants anc iiceus
statemen=s are, like regulatory cuides, stancaré review plans,
né branch .echnical positions, o legzlly bindé:ng. Hewaver,
thev carry somewhat mere gractical weight than these o’
documen<s because +they usually entail Commissicn revic &
acproval., Of course one has to De carefrl that the pazcicules
regulatory guide, branch technical pusition, standazd review
slan, or policy statement at issue has not been incorporated
into a rule or adjudicatory Zecision, in which case it has
~he same binding effect as the rule or decision. This is - stme-
whzat complicated because NRC ofzen refers to cther document :
in rules without actually inteniing to incorporate them'Ddy
reference.

ecs is indirect. Policy
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4 Some cf the more Jmowledgeable NRT practlclicners might adé

i €oCY-menmoe ané PPPG documents IO the list ¢cf K2C cuasi-
reguizements.

3/ ~ne camel's bazck has been DSIOrel T +he past Dy ©*her agencies.
<o Uniteéd St2tes v. Smith, 283 T.5. €23 (1€34%) =-e CGovernnens
=poy, 25 2cpeé. In & Crimi=z: case .. The way = the U.S,
gu=reme Cous:t before éiscovering tnat the Iegu.2Ticn on which
—~e =-csec.tion was based 2i<2 ncot I Zacot exiss
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NRC sracticioners (scientists, engineers, anéd lawyvers) will be
totally conlused as %o what is, in Zfact, lecazlly recuired. We

believe that this process shoulé be stou:e; Defcre that peint is
reached. We suggest that the NURZG be reviewed ané <hna= those

se2atures of the NUREG <that implement current regulations be

issuel in regulaztery guide form, and that those feazures that.do .
nct ‘mplement any Commission regulation be ccnsidered Zer Tulemaking.

22 acdoption of <his suggestion is not feesib;e hece, then %he
Commission coulé a2t least indicate that in the futuce NUREGs shouvlé

not De used to issue new reguirements or cuasi-reguicements.



