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RULEMAKING ISSUE

(Affirmation)

April 25, 1994 SECY~94-114

FOR: The Commissioners

FROM: James M. Taylor, Executive Director for Operations

SUBJECT: FINAL RULE: URANIUM MILL TAILINGS REGULATIONS; CONFORMING NRC

REQUIREMENTS TO EPA STANDARDS

RPOSE :

To obtain Commission approval of a notice of final rulemaking to amend NRC
regulations governing uranium mill tailings to conform to recent amendments to
EPA’s generally applicable standards.

BACKGROUND :

Inforunatfon concarning plans for this rulemaking was initially provided to the
Commission in SELY-91-399. This rul making relates to a planned rescission of
the EPA’s kationa: Emissions Standard for Hazardous Air Pollutants (NESHAPs)
for radionuc’ ide emicsions frum 1icensed uranium mill tailings disposal sites
in Subpart T of 40 CFR Part €{ {Subpart T). Through consensus-building
discussions, a staff-level Memorandus of Understanding (MOU) was established
between NRC, EPA. and Lhe ) ireement States regulating uranium mill tailings
sites (Coloradu, ‘exas, and Washington), which set out planned actions to
eliminate dual regulation of non-operational mill tailings sites. In
accordance with that MOU, EPA published, in December 1991, a stav of Subpart T
which expires on June 30, 1994, a proposed rescission of Subpart T, and an
advance notice of a revision to 40 CFR Part 192, Subpart U. On April 1, 1993,
EPA published a notice of » settlement agreement hetween EPA, the Homestake
Mining Company, the American Mining Congress, the Environmental Defense Fund,
the Natural Resources Defense Council, and 14 mill owners/operators. The
Commission was not a signatory to this agreement, but did send a letter to the
involved parties agreeing in principle with the agreement and promising to
carry oul the actions desci ibed in the agreement to the extent allowed by
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applicable Taw and available resources. The reasons for this approach were
discussed in SECY-92-416.

EPA published its proposec amendments to 40 CFR Part 192, Subpart D on June 8,
1993 (58 FR 32174). The Commission published proposed conforming amendments
to 10 CFR Part 40, Appeudix A on November 3, 1993 (58 FR 58657). EPA
published its final amendments to 40 CFR Part 192, Subpart D on

November 15, 1993 (Enclosure 1). EPA also published a supplementary notice of
proposed rulemaking on the rescission of 40 CFR Part 61, Subpart T on

February 7, 1994 (59 FR 5674).

DISCUSSION:

The Commission is required by section 84a(2) of the Atomic Energy Act to
conform its regulations to the generally applicable standards in

40 CFR Part 192. The schedule for doing so has been planned in order to carry
out the provisions of the MOU and the settiement agreement and to allow for
the rescissigg of Subpart T before the expiration of its stay of effectiveness
on June 30, 1994, :

The amendments to Subpart D of 40 CFR Part 192 added to the requirements for
covering uranium mi1l tailings to control the release of radon, provisions for
timeliness in completing the final radon barrier and a one time verification
that the barrier is effective in controlling radon releases. Prior to this
action, the requirements for the cover over tailings consisted of a design
standard only.

The only matters that are discretionary on the part of the Commiss an in this
rulemaking are details of implementation. EPA’s generally applicable
standard, in this case, includes some of the details »f implementation. This
draft final rule adds details concerning reporting and recordkeeping to the
ba ic requirements to which the Commission must conform. To a limited extent,
it also addresses tailings reclamation activities beyond those addressed by
EPA (primarily erosion protection) in order to assure that the plans made for
controlling radon releases in accordance with these amendments to Appendix A
do not adversely affect the completion of other reclamation activities.

In response to the proposed rule, comment letters were received from seven
organizations: one State regulatory agency, the Environmental Protection
Agency, and five industry organizations. Commenters were generally
supportive; most, however, had some suggestions for modifications, many of
these reflecting a desire for stricter adherence to the words of the
settlement agreement or to EPA's final rule.
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The only substantive changes made in the enclosed final rule were made to
reflect the final amendments to 40 CFR Part 192, Subpart D. These concer::
(1) the number of milestones for which deadlines must be established in the
Ticense and (2) the provisions for continued disposal during the closure
process.

The number of specific deadlines required has been reduced from five to three.
NRC's proposed rule listed dewatering and recontouring as separate milestones.
EPA’s rule requires deadlines for only three milestones with dewatering and
recontouring shown as part of interim reclamation not as separate milestones.
The rule, however, provides the option for additional deadlines on a case-by-
case basis for activities considered key to the emplacement of the final radon
barrier.

In EPA’s final rule, the provisions for continued disposal during closure have
been modified to more closely agree with the settlement agreement. This final
rule has been modified to conform to the amendments of 40 CFR Part 192,
Subpart D, as adopted on November 15, 1993. The revisions are (1) that only
byproduct material, not "similar" material, may be approved for cortinued
disposal after the final radon barrier is complete except for a (imited
disposal area and the verification of radon flux levels has been made and

(2) that public participation must be specifically provided for only in the
case of continued disposal after radon flux verification. Note that "public
participation"” has a special meaning for activities related to the final radon
barrier. It means that a notice is to be published in the federal Register to
allow for public comment prior to the amendment of & license.

Editorial changes were also made to the final rule either for clarification or
to be more consistent with the definitions and Tanguage in 40 CFR Part 192,
Subpart D.

The preamble of the proposed rule presented an alternative interpretation of
EPA’s criteria for approving delays in meeting deadlines for the completion of
milestones. The EPA in its final rule notice confirmed that the
interpretation reflected in our proposed rule was correct and that the
alternative interpretation was not appropriate. Thus, the provisions for
approval of delays have not been changed.

The affected Agreement State- were involved in the development of this
regulatory approach at an ea,ly stage. This included the MOU negotiations and
review of a draft version of the proposed rule. No frrther coordination with
the affected Agreement States was considered necessary during development of
this final rule as only minor changes were being made consistent with the
final amendments to 40 CFR Part 192, Subpart D.

COORDINATION:

The Office of the General Counsel has no legal objection to this paper.
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RESQURCES:

Resources to conduct and implement this rilemaking are included in the
FY 1994-1998 Five-Year Plan.

RECOMMENDATION:
That the Commission:

5.
2.

Approve the Notice of Final Rulemaking for publication (Enclosure 2).

Certify that this final rule will not have a negative economic impact on
a substantial number of small entities in order to satisfy requirements
of the Regulatory Flexibility Act, 5 U.S.C. 605(b).

Note:
a. The rule will be published in the Federal Register and will be
effective 30 days following publication;

b. A regulatory analysis will be available in the Public Document
Room (Enclosure 3);

£ An environmental assessment and a finding of no significant impact
have been prepared (Enclosure 4);

d. The Chief Counsel for Advocacy of the Small Business
Administration will be informed of the certification regarding
economic impact on small entities and the reasons for it as
required by the Regulatory Flexibility Act;

e. The final rule contains information collection requirements that
are subject to review by OMB; OMB has reviewed and approved the
information collection requirements under approval number 3150-
0020;

f. The appropriate congressional committees will be informed
(Enclosure 5);

g. A public announcement will be issued (Enclosure 6); and

h. Copies of the Federal Register Notice of final rulemaking will be
distributed to all affected Commission licensees and the States of
Colorado, Texas, Washington, and I11inois. The notice will be
sent to other interested parties upon request.
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Final NRC action on 10 CFR Part 40 should be taken and the notice of final
rulemaking published by May 31, 1994, so that EPA will be able to take final
action to rescind Subpart T by June 30, 1994, when the stay of effectiveness
of Subpart T expires, and in accordance with the schedule described in the
settiement agreement EPA stated in its supplementary notice of proposed
rulemaking on the rescission of Subpart T that final action on this conforming
rule is a prerequisite to the rescission. To aid the Commission’s quick
review, a comparative version of the regulatory text showing changes from the

ruie is inciuded as tnclosure
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Uranium and Thorium Mill Tailings; Final
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 182

(FRL-4797-8)

Heaith and Environmentsl Standards
for Uranium and Thorium Mill Talings
AGENCY: Environments! Protection
Agescy.

ACTON: Final rule.

BUMMARY: EPA is amending s general
environmental regulations pertaining to
uranium mill tailings disposal sites
pursuant to the Uranium Mill Tailings
Radiation Control Act (UMTRCA) of
1978. The amendments clarify the
current rule by ensuring timely
emplacement of a permanent radon
barrier and by requiring appropriate
monitoring for nonoperational uranium
mill tailings disposal sites that are
licensed by the Nuclear Regulatory
Commission {NRC) or ane of its
Agreement States (affected Agreement
States). These affected Agreement States
are Coloredo, Washington, and Texas,
which are the states that license sites to
manage uranium byproduct materials
rursunnt to the Atomic Energy Act
AEA). This action is related to another
action by EPA to rescind its National
Emissions Standard for Hazardous Air
Pollutants (NESHAPs) for radon
emissions from the disposal of uranium
mill tailings at nonoperational sites
which was promulgated on December
15, 1989, as it applies 1o sites licensed
by the NRC or an affecied Agreement
State.
DATES: Effective Date: January 14, 1994,
FOR FURTHER INFORMATION CONTACT: Gale
C. Bonanno, Air Standards and
Economics Branch (6602]), Criteria and
Standards Division, Office of Radiation
and Indoor Air, Environmental
Protection Agency, Washington, DC
20400, (202) 233-9219.

SUPPLEMENTAL INFORNMATION:
Docket

Docket A-91-67 contains the
rulemaking record. The docket is
available for public inspection between
the hours of 8 am. and 4 p.m_, Monday
through Friday, in room M1500 of
Waterside Mall, 401 M Street SW,
Washington, DC 20460. A reasonable fee
may be charged for copying
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1. History of Regulation of Uraniam
Mill Tailings
A. Description of Uranium Mill Tailings

Uranium mill tailine - are sand-like
wastes that result fror. e processing of
uranium ore. Tailings are stored in large
surface impoundments, called piles, in
amounts from kess than one milliom tons
to over thirty million tons, over areas
that mey cover hundreds of acres. Most
piles are Jocsted in the Western United
States and all piles emit radon ges, #
decay product of the waste material
processed st the uraniuia mills.

To deal specifically with the risks
associated with these piles, Congress
passed the Uranium Mill Tailings
Radiation Control Act (UMTRCA) in
1978 (42 U.S.C. 2022, 7901-7942). In
enacting UMTRCA, Congress found that
uranium mill tailings may pose a
potential and significant radiation
hea!th hazard to the public, and that
every reasonable effort should be made
to provide for the stabilization, disposal,
and control in a safe and
environmentally sound manner of such
tailings in order to prevent or minimize
redon diffusion into'the environment
and to prevent or minimize other
environmental hazards from such
wailings. See 42 1J.8.C. 7901(a). Under
UMTRCA, two programs were
established to protect public health and
the environment from the hazards
associated with uranium mill tailings.
One program (Title 1) required the
Department of Energy (DOE) to conduct
the necessary remedial actions at
designated inactive uranium mill tailing

sites to achieve compliance with the
geners! environmental standards 1o be
promulrtod by EPA. These sites were
generslly abandoned uranium
pmu;ngm m;:nlg \v:nch & license
issued by the or its predecessor,
the Atomic Energy Commission (AEC),
\v%:ot I&:ﬂ-u on h(";'liul:,nl) ., 1978,

ot t pertained
to sctive dmm are those that are
ticensed by the NRC or an affected
Agreement State. Requirements for
licensed sites include the final disposal
of tailings, including the control o
radon after milling operations cease.
UMTRCA also required thut EPA
promulgate standards for these licensed
sites, including standards that protect
human health and the environment in &
manner consistent with standards
established under Subtitle C of the Solid
Waste Disposal Act, as amended. The
NRC, or the .icensing Agreement State,
is responsible for implementing the EPA
standards et Iiconutr uranium milling
sites.

As part of NRC's 1982 suthorizstion
and appropriations, Congress amended
UMTRCA on fanuary 4, 1983. Public
Law 97-415, sections 18(a) and 22(b),
reprinted in 2 1982 U.S. Code Cong. &
Admin. News st 96 Stat. 2077 and 2080.
As partially amended thereby, EPA was
required 1o promulgate*~tandards of
general applicability { + . ue protection
of the pugﬁc health, sa.cty, and the
environment from radiological and
nonrediological hazards associated with
the processing and with the possession,
transfer, and disposal of byproduct
material, e.g., uranium mill tailings.
Rm‘;nmmems established by the NRC
with respect to byproduct material must
conform to the E;A standerds. Any
requirements of such standards adopted
by the NRC shall be amended as the
NRC deems necessary to conform to
EPA's standards. In establishing such
standards, the Administrator was to
consider the risk to the public health,
safety, and the environment, the
environmenta! and economic costs of
applying such standards, and such other
factors as the Administrator determines
to be appropriate. See 42 U.S C.
2022(b)(1).

B. EPA and NRC's UMTRCA
Rulemakings

©PA is suthorized to promulgate
generally applicable environmental
standards 1o govern the remediation
process. 42 U.S.C. 2022(a) and 7918 (as
to DOE sites); 42 U.S.C. 2014 and
2022(b) (as to NRC-licensed sites). On
January 5, 1983, EPA promulgated final
rules for the disposal and cleanup of the
inactive uranium mill tailings sites
under UMTRCA Title I {48 FR 605).
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Title | requires the Departownt of

implementing the standards established
L. el cmporabion i the bosk
an conpeTakien wi
states. The ¢ n denaloped e
tu:;plemﬂu Title } ppogram are not
subject of '8 rulenakiog.

Or: April 29% EPA proposed.
standards for Title 0 wraniawn and
thorium mill tailings sites (48 FR
18584), These nules wame promuligatsd
on Septamber 30, 1083 (48 FR 45826),
and are codified at 40 CFR part 182,
subparts B and E. Title U applies w0
current! ing uranium mill
tailings ies Loensed by the NRC ar
an Agreement State. The Title B -

p established requirements far
m dispassl of uﬂmpl'n’ , the cantrob
-of effiuents ino ground water, and
radon emissions ' during and afler
milling operations. Tis requirements
are divided into twa pasts. The first part
applies to the management of tailings
during the active life ol the pile and
during the subsequent closure period,
which begins after cessation of milling
operstions but prier (o compietion of
final disposal, including the period of
time when the tailings are drying out.
The second purt of the requirements
specifies the standards that must be met
once the piles are closed. These
standerds govern the design of disposal
systoms, and therefore guide the
activities carried out during the closure
g:ridod to ensure the adequacy of the
cover, For NRC li mill
tailings sites that are being closed,
subpart D calls for reclamation pians
designed to control radon emissions to
& flux not 1o exceed an everage release
rate of 20 pCi/ma-s for 1000 years to the
extent reasonably achievable, but in any
event for at least 200 vears. 40 CFR
192.32(b)(1) (i) and (ii).

Baoth the UMTRCA Title | and Title 0
standards were challenged by several
parties in the Teath Circuit Court of
Appeels. On September 3, 1985, the
court upheld all aspects of EPA's
standards, excepting the ground water
provisions of the Title | regulations at 40
CFR 192.20(e) (2}(3]. Azaerican Mining
Congress v. Thomas, 772 F.2d 617 (10th

" The tevrn “release” ia used in 40 CFR Pat 182
subpant D, EPA iniends “release” a3 used i todey's
amendments to subpart D and this rulemal ing 1o
meen “wmission” as that term s seod in 40 CFR

part 81 subpart T.

Cir. 1985), cent. denied 426 U.S. 1158
(wws-pmeu. 1987, EPA
pro new reguistions ta replace
thase set aside (40 CFR part 192, subpart
C, &I‘Lm 36060} hMa.c:;n foar
that ing is pending and is not
affected by todsy’'s actiom. )

crmulguind rolte m 75 CFR
prom o 19 40 to
conforns the Nmmm
issued five pears arlier © the

of EF A's gevena ) UBETRCA

standards at 4& CFR part 92, as it
affected mattses other tran ground water
protection. (5¢ FR 4185.) On Nowember
13, 1987, NBC promalgated fizmd rules
for ground: water pretection st uranium
milk teilings sites thet conformed to
prowisions of EPA's standards for
ground watar pootection et 40 CFR part
192, subpazts D) and E (52 PR 43553).

Undcrhbmﬂn‘:ﬂdmuum'nm
milling operations that process or
dispose of urendum and tharium, and
their materiais, mrust epply to
the far e Kcense. In its application
for an NEL license, the awaer e
operstor of the il must demonstrate
the expect ;

long~teern surveillance of
NRC's implesnenting m:n‘ng
the siting and construction of the mill,
its operstion, the decontaminstion and
decommissioning of the miill after
operstiens cease, and the reclameation of
the mi facility snd its sumounding
environs. In sccordance with. 10 CFR
40.41(e), the NRC may incorporate in
any license or later amend the license to
include sdditional requirements and
conditions with respect to the licensee's
receipt, possession, use, and transfer of
source arby ‘roduct material as it deams
appropriate or necessary to protect
heaith or to minimize danger of life or
property.

C. EPA’s Clean Air Act Rulemaking

Both the UMTRCA standards
promuigated by EPA in 1983 and the
implementing NRC standards
promulgeted in 1985, fated to require or
ctherwise establish compliance
schedules to ensure that the tailings
piles would be expeditiously closed,
and that the 20 pCi/m2.s standard
would be met, wirhin a reasonable
period of time. Moreover, the NRC
criteria slso failed to require monitoring
to verify compliance with the flux
standard (50 FR 41852). In response to
the separate tequirements of the Clean
Air Act, and in light of the shortcomings
of the current UMTRCA program for
NRC-licensed uranium mill tailings
sites, EPA promulgated standards undor
the Clean Air Act to ensure that the
piles would be closed in a timaty

manner. These NESHAPs wer
publishied on December 15, 1939 (54 FR
51654) codifisd at 40 CFR pam 61,
subpart T (nenoperaticast and subpast
W (operational).

The NESHAP for nonoperationa!
urenium well codi e ar 40
CFR part 67, T. appiies o both
:‘:'d:: lqm First, it

primary s
imposes awr emissior Wit of 20 pClfn =
s of redbe- 222 from & pilw,
consistent wittr the :
Second, it requires that, ance & wamium
mifl tailings pile or
ceases to be i it mrust be
disposed of and brought into
complianmce with the emission Nmit
within t:;xm of the effective date of
the stan by December. 15, 1991) or
within two years of the day it ceases to.
be operational, whichever is later. I it
was not physically possible for & mill
owner or operalor W com plete dispasal
within that time, EPA eootexrplsted o
negotiated compliance agreement with
the mill ewner or opesetar pursuant te
EPA's enforcement sutharity W assure
that dzl';pond will be us
quickly as possible. . it requires
manitering of the dispesed pile 10
demooatrate complisnce with the radon
emission limit. a
emiseion limit, is the same as the
UMTRCA standard at 40 CFR 182,

subpart D ( D} (alth under
UMTRCA, the limib is to-be met through
proper design of the disposal

impoundment, and is to-be
imcﬁlemcnud by DOE end NRC for the
individusl sites, while ander the CAA,
the standerd is an emiesions limit with
compliance established through
monitaring). However, the two year
disposal requirement and the radon
maonitoring requirement are not
separately required by the existing
UMTRCA regulations.

I1. Challenge to Subpant T
A. Petitions for Reconsideration

After promulgating subpart T, EPA
received petitions for reconsideration
filed by NRC, the American Mining
Congress (AMC), Homestake Mining Co.
Among other concerns set forth in these
petitions is the argument that the
overlap between EPA’s subpart D of the
UMTRCA regulations and subpent T of
the CAA NESHAP has resuited in
regulations thet are unnecessarily
burdensome and duplicative. It wes aiso
alleged that subpart T was unlawful
hecause it was physically impessible to
come into complience with subpart T in
the time required. While these petitions
remain pending before EPA (at Inast in
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part), EPA has taken several actions to  tailings closure plan for radon to
address the issues they raise. include k:y clow'n mihls.tg:u mdl.

; X schedu'e for timzly em ment of a
B. Section 112(dX9) of the Clean Air Act gy b"m‘: on all
nonoperstional tailings impoundments
to ensure that radon emissions do not
1o November 1990, Congress amended  exceed a flux of 20 pC/mi-s,

Amendments of 1950 (the “Simpson
Amendment”)

the CAA and included a new section,

enction 112(d)(8), which authorized EPA D Current Regulatory Proceedings
to decline to regulate radionuclide Om December 31, 1991, EPA tock
emissions from NRC-licensees under the several ste
CAA provided that EPA found, by rule,  responsibilities under the MOU and in
after consultation with NRC, that the implementing the “S
ublishing three

) notices. Ini the

CFR part 61. subpart T, and amends the

regulatory scheme implemented by NRC Amendment” by
protects the public health with an ample Federal Register
A::rn of y. Today's action is first notice (56 FR 67537), EPA

ed (0 essist EPA in making the published a final rule to stay the
“Simpson Amendment” finding for effectiveness of 40 CFR part 61, subpart
NRC-licensed uranium mill tailings T, as it applies to owners and o
disposal sites, as it seeks to fill the of nonoperational uranium mill tailings
um.ln{‘gn and other concerns that dis
underlie EPA's 1989 decision to effeci until the Agency rescinds the
promulgate subpart T. uranium mill tailings NESHAP at 40
C. Memorandum of Understandin
Botween EPA and NRC 8 UMTRCA standards at 40 CFR

to ensure that the remaining rule v as
In July of 1891, EPA, NRC end the protective of public health with an
affected Agreement States entered into ample margin of safety, as would
discussions over the dua! regulstory implementation of the CAA rule being
programs established under UMTRCA rescinded. If EPA fails to complete these
and the CAA. In October 1991, those rulemakings by June 30, 1994, the stay
discussions resulted in 8 Memorandum i expire and the requirements of
of Understanding (MOU) between EPA, subpent T will become effective.
NRC and the Agreement States which in a second notice
outlines the steps sach party will take December 31, 1991,
to both eliminate regulatory redundancy proposed to rescind the NESHAPs for
and to ensure uranium mill tailings radionuclides that appear st 40 CFR part
piles are closed as expeditiously as 61, subpart T, as they apply to
practicable. See 56 FR 55434 (MOU nonoperational uranium mill tailings
reproduced as part of propose! to stay disposal sites licensed by the NRC or an
subpart T); see aiso 56 FR 67537 (final AW
the

rule to stay subpart T). The primary

seven years of the date on which EPA hes tentatively concluded that

standard by the end of 1997, or within ~ UMTRCA regulations.
existing operations and standby sites with today's modifications to the
enter disposal status. This goal general UMTRCA regulations, as

comports with Congress' concern over properly implemented by the NRC and
timing as reflected in CAA section the Agreement States to ensure specific,
1312{i)(3), as amended. enforceable closure deadlines and

In accordance with the MOU, the NRC monitoring requirements, the NRC's
and affected Agreement States have regulatory program for nonoperational
agreed to amend the licenses of ail sites  uranium mill tailings
whose milling operations have ceased protect the public hea
and whose tailings piles remain margin of safety. However, prior to
partially or totally uncovered. The finalizing its rule to rescind subpart T,
amended licenses would require each after NRC conforms its regulations to the
mill operator to establish a detailed UMTRCA rules as modified, and al)

towards fulfilling its

sites. The stay will remain in

t State (56 FR 67561).

third notice, EPA published an
purpose of the MOU is to ensure that advanced notice of proposed
owners of uranium mill tailings disposal rulemaking to amend 40 CFR part
sites that have ceased operation, and subpart D (56 FR 67569) to provide for
owners of sites that will cease operation  site closure to occur as expeditiously as
in the future, bring those piles into practicable considering technological
compliance with the 20 pCi/m2-s flux feasibility (including factors beyond the
standard as expeditiously as practicable control of the licensee), and appropriate
considering technologica! feasibility monitoring
(including factors beyond the control of  nonoperationai uranium mil} tailings
the licensee) with the goal that all piles. These amendments would ensure
current disposal sites be closed and in timely compliance and edd monitoring
compliance with the radon emission requirements currently lacking in the

uirements for

th with an ample

nonoperational site licenses are
modified in accordance therewith, EPA
currently intends to pro a finding in
the Federal and provide an
addmom& 30 NRC’ comment period on
whether the regulatory program
protects gublic bealth m:'h an ample
mnlmn of safety. After occurs, EPA
is likely to take final action on its
pr;paanbo rescind 40 CFR part 61,

sul

Cg::idcm with their ibilities
under the MOU, as well as EPA's i
proposal to rescind the NESHAP st 40 |
CFR part 61, subpart T, NRC and the
affected Agumout States have agreed
to amend the licenses of all
nonoperational uranium mill tailings
:itu tn el::‘;un inclusion of ﬁ“\;::n
Or ermplacing & permnanent radon ier
on the tailings impoundments, as wel
as interim milestones. To this end, NRC
and the Agreement States have already
requested the licensees to voluntarily
seek amended licenses and have

rocessed those requests. Moreover,

and the affected rment States
have agreed to enforce the provisions of
the amended licenses to ensure
comnlgnm with the new schedules for
emplacing & permanent radon barrier,
including interim milestones, and to
ensure (and verify) compliance with the
20 pCi/inz ~ s flux

I1. Legal Basis For This Action

A. Stotutory Authority for Todoy's
Action

1. Emphasis Upon Expeditious Radon
Control

The crux of this action is additional
regulatory means to ensure expeditious
and permanent control of radon
emissions from uranium mill tailings
Kiles after active milling operations

ave ceased. The importance of
timeliness is inherent to UMTRCA. It is
evidenced by Congress’ action in
amending UMTRCA to require prompt
EPA rulemaking action, and by the
actual terms of Title 11 It is also
evidenced by the legislative history for
Title I, contained in UMTRCA's two-
part House Repont, which confirms
UMTRCA's purpose to require .
expeditious public beaith protection. :
See H. Rep. 95-1480(1) (Aug. 11, 1978)
("HR 1") (Interior and Insular Affairs
Committee) and H. Rep. 95-1480(11)
(Sept. 30, 1978] (“HR 2") (Interstate and
Foreign Commerce Committee),
reprinted in 6 1978 U.S. Code Cong. &
Admin. News at 74337478 (UMTRCA
passed the House on October 14, 1978,
and was signed into law on Nov. 8,
1978).

Both parts of the House Report mirror
UMTRCA''s statutory language by: (1)
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Making clene that UMTREA w prosme ndy
direcwd: @ renitlr neks sssociated willn
radon-22% rrieenes (nde (e enwronmrent
from, usanises sl Wi lings d: ...mé
o

(wurmrsbecos  sertti ol s ™ B % ov T2, R
2 ot 2%: HR © o9 ¥X Buped o esotrok
ofd wees: pamaro oLt At
Tithe | sitos, DB e conmuitation wiihy
EPA, NRC swvd the host Stated was.

red va. qu ity reomd! ste dispesed
tailings sites "t scnond with neceswty
for reducing the most threatening
hezards et ™ HR 1 ot 75. The same

wae expocted of title I

dispesal sites, witich showld “to sil
cases be comtroffed end regulatsd by
States end' the Commmission, te-the
maximurn extent sllowed by the state of
the art, tc insore thet the publie and the
enviroamant will be pretected fram the
hazards from the tailings for e loog s
they remain ¢ hnzard ~ K. st 17-38. To
further uuderscore the argent purpose,
the Report stales:

The commiitea is convinced that alf
tailings pose & ptial and significant
radiation henith hazard to the public
Legisiation is perded a0 stabifles and
control ait sueh mifings in ¢ safe and
envircumentelly seund manner and
minimizm ae elknmety cadistion kmalth
bazards to thepublic . . .

The committwe, bewsver, is slsc convanced
that it would be & grievous and costly
mistake 1o suthocze ¢ remedial program for
insctive undl sites withoutl also-enscting
regulatory legislation W control the even
mare serious problem at active (i.e., Tite If)
Tuill sites.

HR 2 at 20 (emnphasis.added).

This intent is implemented by
provisions ia sitle U For instance, NRC
implements EPA's genaral standards for
title Il through kicensing of active
tailings sites, which licenses must be
timely modified to cenform to
environmental standards. NRC heenses
issued or renewed after-enactment of
UMTRCA must coptain the lerms and
conditions which the NREC determines
to be nec to.assure Whal, priorto
termination of the license the licensee
will comply with decontaminstion,
decammissianing, and reciamation
standards prescribed by the NRC
cansistent with EPA's genaral standards.
Aay license in effect on the enactment
date of 42 U.5.C. 2113(a) must either
contain the terms and conditions of
renewal, or comply with paragraphs (1)
and (2} of section 2113{(af upon the
termination of the licanse, whichever
fizst occurs. See 42 ULS.C_Z113(w). This
provision, whigh went inioeffect upon
enactment, meant that Congress

expecing sction ab each Wile [F sile
within theee, ar at the mast five years of
enactment:

For sech licenses; such paried (for
implersanting UMTRLA mqumerne nts)
would be % yeary fadlewing ensctment, or
untid the o s which the lmenses s licenss
would flost. b ived 10 be renawed,
whichever i tie ***hino

case mey. such grace e har 8
HR 1 8t 22; 00 wlso Id 2l 23
(au immadiale expenditures by
DOE and. an remediation]
Moreaver, while timely
imglementation of Titte I¥ could
financielly ar otherwise burden
licensees, rather than dalny
implementation, Cengress recognized
these burdens and instructed NRC to
take such hards fxrto account. B
Rep. No. 951480 at 44, While NRC'
was provided some sutbority to
reasonahly implement EPA's regulations
on & site-by-site basis, it was assumed
that {rr geverat the regulations would be

implemarnted n'pﬁboutz

‘Fhrmm "Jbad wpon
EPA, NRC and the Agreemant States to
promuigete and conform their
respeciive reguletions. See 42 'S C
2027 anck 2022 As moted abov 2, FFA
delay trr promuigating stands ds led to
UMTFRCA 'y amendment it ¥ 83, wiich
sdded lenguage requiring that EPA
promulgste final Title IF stendards by
October 1983 or loee the right o do so.
42 U.S.C. 2022(8) (as amended by Pubs.
L. 74351 see H. Conf. Rep. No. 97
B84 At 4445 reprinted in 4 1982 U.8.
Code Cong. & Admin. News et 361413
(expressing concern over EPA delay and
emphasiaing the impestance of
tinweliness).

Dyring the ttowe peniodt for NBC o
conferm its meguistians to EPAS, NRU is
not expectad to “suspend the
implementation or enforcement of ity
regulations.” H. Con{. Rep. Na. 97884
at 45. Congress further made clea
view that UMTRCA i plementatio..
proceed immediately, going so far as to
note that for title I sites “the '7-year
clock’ for the completion of cleanup

. . begins to run (for DOE) October 1,
1982." Id. As ta title B sites, during the
transition period for EPA to propose and
promuigate regulations (and although its
rules would be susperded during that
periad) “NRC is suthorized (0 take such
action as it may deem mecessary, ot a
licenses-by-licensee basis, te pootect
public hesith, safety, and the
environment.” Id. at 47.

Thus, the legislative scheme is ane of
urgency. EPA is te promptly promulgate
reguiations that will prompdly be
implemented a! sach site thoough
licensing by MRC. Radbm emissions are

identified as the prmary Wreat to
public heelth, and all wilings sre 1o be
controlled without exception..

in its bebruary Wl:l.%ml {oz the
existing UMTRCA rules, EP A wok note.
of the January, 1981 amendments to

UMTRCA cailing for EPR® ta rvmdyn
rules or fase i1s sutharity tb da so: “WE
(sic) aze thevefbra proceeding to.
esteblish thess sundands
expeditiously.” 48 FR 10585, EPA notesd
that ef the 27 lieansed usanium mills,
only 18 were ing, & had racently
closad. and athers had bean. elosed for
soma time. /d. EP A mizxored Cangress
in referencing radan emissions as the
primary source of pubfic health risk
from: these sites, and roted that redom
emissions rates are cumently at their
peak. id EPA then listed the of
existing guidance matenals, mchuding
the ALARA psinciple (shat sadistian
exposute be Linited o & lovel “sa low
as reasonably achievable”), and
propesed thet it UNCTRCA standards
“supplement’” the exatiag guidance. in
& manner thet

{1) take(s) scoount af the twdeofis between
health, safety. and eovironmental aod
ecnnammic costs and benefity in & wey that,
assures adequate ion. aftthe public
health. safety, and the enviesnment: (2).can
be implemented using presently aweifoble
techniques ond measuring instruments; and
{3) are ressonable in terms 8Foverall costs
and benefits.

Id. et 19587 (emphasis added]. In
soligiting comment, EPA explicitly
stated that it “assumed (a) 15-yeor
operating and 5-year dry-out™ period,
end that the Agency was cancerned
about potentially significant risks .t
public haalth during those perieds. Id.
at 19600. Taken together—by hasing its
reguletions an " presently availahla”™
means, and by expressing concern over
the transition periods—ERA was
assuming that compliance would occur
expeditiously, without delay. While
EPA recognized that theme would be
some lag in time before final closure
could occur fi.e., to allow the tailings W
dry), EPA certainly was gol
contemplating @ peried of additional er
indefinite delay between ceased
operatians and final closure.

These purposes and assumptions
were further augmented by EPA in
taking final action oo the rules. in
listing the major provisions, EPA stated
that the rule “(4) (rlequires that dispesal
of uranium mill tailings piles be
designed so that, after disposal, radon.
emissions will be limited to 20.(pCi/
m2-5)." 48 FR 45827, The tans is one
of immediacy, suggesting thal the
requirements will apply as soon as
possible, without any more delwy than
is necessary G implemant the design
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standard. This is emphasized by EPA
noting the danger of lung cancer from
inhaling radon emissions, & danger that
uxists as much today as it will later in
time. Id. at 45928:

Tailings pose o present hazard to human
heslth. Beyond this immediate but generally
limited health threst, the tailings are
vulperable to human misuse and to dispersal
by umnl forces for an essentisily indefinite
perod.

Thus, EPA acted to immediately limit
the present hazards and immediately
halt hazards in the future by requiring
that final closure expeaitiously occur
following ceased operations

2. UMTRCA's Scheme and Purposes are
Consistent With Today's Action Which
Clarifies and Better Implements EPA's
Existing Regulations

Today's action is intended to fill gaps
and otherwise clarify EPA's existing
reguiations in order to ensure the
expeditious, effective, and permanent
control of radon emissions. By making
minor amendments to EPA’s existing
regulations to explicitly require
emplacement of & radon barrier as
expeditiously as practicable considering
technological feasibility (including
factors beyond the control of the
licensee], interim milestones towards
emplacement, and monitoring to ass ire
that the design of the radon barrier is
effective, EPA is better fulfilling

Con 'p in enacting
UM%E‘A for Title I sites. As set forth
above, Congress quite clearly was
seeking, thro (‘JMTRCA to protect
public health from the dangers
associated with radon emissions, both
today and into the future, and has taken
measures to require that EPA and the
implementing agencies (DOE and NRC)
do so expeditiously. Nothing in todsy's
action is intended tc modify the
essential purposes or the essential

s of the existing regulatory
scheme; rather, EPA intends to better
fulfill Congress’ mandates by clarifying
the existing requirements.

In promulgating the 1983 regulations,
EPA intended and expected expeditious
progress towards radon control once an
active site ceased milling operations,
EPA “assumed . . . (a) 5-year dry-out”
period after milling operations had
ceased, and based its reguiations on that
assumption. EPA did not, however,
explicitly mandate a set period for
drying out, in part due to the variable
circumstances at each site, and also
because expeditiousness was implicit to
regulatory and statutory schemes
viewed as a whole

Today's action does not seek to
change EPA's rationale or scheme set
forth in its 1983 rule. Rather, through

minor amendments, it seeks to clarify
and supplement that schsme in a
manner that will better support its
initial intent. Without setting forth
mandatory scheduies, EPA generally
once & site becomes
nonoperational (i.e., when final closure
begins), 8 barrier to control radon will
be emplaced as expeditiously as
icable considering technological
ibility (including factore beyond the
control of the licensee). Interim
milestones towards emplacement will
support and better assure this progress,
and pust-emplacement menitoring will
serve as confirmation that the design of
the cover is working #s intended.

B. Interpretive Caselow

Judicial review of EPA's and NRC's
regulations has resulted in several
written opinions by the United States
Court of Appeals for the 10th Circuit.
Those opinions interpret UMTRCA in
much the same manner as does EPA—
radon control is t, and
Congress intends that EFA and NRC
g:mulple regulations to protect public

ith in a manner that has immediate
and long lasting effect. More
particularly, with exception only as to
matters not at issue today, the courts
upheld EPA's and NRC's regulations,
including the agencies’ consideration of
costs snd benefits.

it is worthwhile to review the four
opinions interpreting UMTRCA: (1}
American Mining Con, v. Thomas,
772 F.2d 617 (10th Cir. 1985) ("AMCI'")
{addressing EPA’'s UMTRCA inactive
site regulations); (2} AMC v. Thomas,
772 F.2d 640 (10th Cir. 1985LL" AMC
IT") (addressing EPA's sctive
site regulations); (3) Quivira Mining Co.
v. NRC, 902 F.2d 781 (10th Cir. 1989)
{addressing NRC's implementing
criteria); and (4) AMC v. NRC, 902 F.2d
781 (10th Cir. 1990) ("AMC III")
(addressing amendments to NRC's
in.plementing criteria).

i. AMC1land AMCII

The inactive site regulations at issue
in AMC [ are codified at 40 CFR part
192, subparts A-C; the active site
regulations at issue in AMC Il are
codified at 40 CFR part 192, subpart D,
and are the subject of this action. Stated
generally, the count in AMC [ upheld
EPA's inactive site regulations under
UMTRCA, except as regards a failure to
adopt provisions to protect surface and
groundwater, The court in AMC I
likewise upheld EPA’s active site
regulations (including the groundwater
protection provisions), and in so doing
relied upon the extensive statutory
interpretation set forth in AMC [

The court in AMC [ began its analysis
with UMTRCA s statutory purposes and
structure, quoting the Con ional
findings at 42 U.S.C. 7901(a) (set forth
shove). 772 F.2d. st 621, The count also
noted that the 1882 UMTRCA
amendments meant that
strongly desired that the public health
protection regulations quickly go into
mz‘ A?lximlu to institute mhgudt

mill tailings, Congress a
provided that should the EPA miss the
extended deadline, remedial action
would commence using tt s proposed
standards.” Id. at 623 (citations
omitted).

The court addressed the contention
that a prerequisite 10 any regulations is
that EPA find thet uranium mill tailings

resent a significant risk to public

ealth. Id. at 627. The court disagreed,
finding thet Congress had already
spoken strongly on this issue:

it would be disingenuous to hoid, after
resding ‘ own statemnent of its
findings and purposes, that the EPA must
make its own determination of whether
radon emission* present a risk significant o
warrant regulation under the UMTRCA.

Id. The court also reviewed the
legislative history, and concluded that
“Congress chose to consider protecting
future generations by endcting the
UMTRCA and requiring the immediate
stabilization and disposal of those
tailings. " Id. (emphasis added).

Afer dispensing with other less
pertinent issues, the court then
addressed EPA's considerstion of costs
and benefits. In drawing s middle
course between cost-benefit
“optimization” (advanced by industry)
and feasibility analysis (advanced by
environmental groups), the court
determined only that “EPA must
consider the costs involved in the
regulations and, with the guidance of
Congress’ intent, find that these costs
bear a reasonable relationship to the
benefits derived.” Id. st 632.

In AMC 11, the court applied its
analysis to the subpart D active site
regulations (that EPA is today clanfying
and otherwise amending). 772 F.2d #t
643. The court upheld EPA’s regulations
in their entirety, commenting that even
though EPA's cost estimates were
“significant” (if accurate), “Con
placed the responsibility for evaluating
them upon the EPA without imposing &
specific cost-benefit requirement " Id ot
646

2. Quivira Mining and AMC Il

The Quivira Mining case involved
industry challenges to NRC's 198%
UMTRCA criteria, which conform thew
1980 criteria to EPA's UMTRCA
regulations for active sites as

-
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promulgeted in 1983 and upheld in
AMC | and AMC 11, discussed above (the
underlying EPA ons are the
pnmmd?:ud \ba) NRC had failed

¥ to
properly consider costs and benefits in
promulgating its 1685 criterie. 866 F.2d
&t 1249. The court disagreed »nd ugbld
NRC's 1985 criteria, f 1cing that [
considerstion of costs in its 1880
o R ekt

on of costs {o its 1983 active

site rulemaking, adequately fulfilled the
relatively deferential ““cost-benefit
rstionalization” required by UMTRCA.
Id. at 1250, 125758,

Regarding NRC's reliance upon EPA’s
earlier consideration of costs, the court
acknowledged ambiguity as to whether
UMTRCA t NRC consider
costs “anew.” Id. st 1257, The court
resalved the ambiguity in favor of NRC,
deferring to the agency’s reasonsble
construction: “It is & permissible
construction of the ‘due considerstion’
command for the NRC to sccapt the EPA
cost-benefit analysis for the revised
criteria.” Id. at 1258.

The court in AMC [l addressed
renewed industry challenges, this time
to 1887 amendments to NRC's UMTRCA
criteria. 902 F.2d st 782. Among other
things, industry again pressed its

t that Nl:.iC huog ‘:on "
cansgider costs an efits
under u‘%m Id. et 783. And agein
the court held that because EPA had
mopcly considared costs and benefits

1983, “NRC ed its due
consideration tion here when it
conformed to the EPA's regulations it
was required to adopt.” Id. at 784,

3. Caselaw Supparts This Action

The judicial interpretations set forth
sbove are relevant to this action in two
ways: (1) The AMC [ end AMC I
decisions affirm Congress' strong
interest in the expeditious control of
radon et active (i.e., NRC-licensed)
uranium mill tailing disposal sites; and
12} the Quivira Mining and AMC JI1
decisions set forth the scope of cost-
benefit considerations, including the
propriety of relying upon earlier efforts
to the extent the regulations are not
charting a new course,

This action 's directed at clarifying
and better elfecting EPA's intent in
promulgating the 1983 rules that there
not be any undue delay in controlling
redon emissions once & disposal site
ceases milling operations. The
regulatory language, including interim
milestones of progress towards control
and monitoring provisions, fulfill
Con ' intent regarding expeditious
public health protection, and are

{ntended to better implement EPA's

1683 rules.

EPA has duly considered costs in its
draft d Information Document
(BID) which sddresses EPA's
considerstion of costs and benefits. Few
if any additional costs will be incurred

site owners ar operators as a result

this final action, since timely radon
control has alwsys been required.
Mareover, the cost analysis which EPA
conducted for its 1983 rulemaking
remains relevant, since today’s action
encotn amendments to the
L tions to clarify and
enhance impleisentation of the
fundamental regulatary scheme
contained in EPA's 1983 UMTRCA

C. The Settlement Agreement

Two additianal items further explain
the legal basis and rationale for today’s
final action: (1) Clean Air Act section
112 (including EPA rulemaking
thereunder), and (2) e lLitigation
settlement sgreemant thereunder,
.M.znaxm entared into by EPA and the

industry and environmental

’?‘h“:.tponn to the risks essociated
with litigation, in light of the Simpson
Amendment and in order to foster a
consensus approsch to regulation in this
ares, EPA commenced discussions with
NRC, the American Mining Congress
(“AMC"), Homestake Co., the
Environmental Defense Pund (“EDF")
and the Natural Resources Defense
Counssl (“NRDC™). Each has s direct

* tarest in the matter, all but NRC had
challenged EPA's promulgstion and/or
mz of subpart T and collectively, they
hed historically found little common
ground in this area.

As & result (and as discussed above),
in October 1991, ¢ Memorandum of
Understanding (“MOU") was signed by
EPA and NRC setting forth the outline
to a regulstory approach that would best
resolve the differenices between EPA
and NRC. As contemplated by the MOU,
on December 31, 1091, EPA took final
action 16 stay and propore rescission of
subpart T under section 112(d)(8), and
to issue an advance notice of proposed
rulemaking under UMTRCA. See 55 FR
§7%537, 87581 and 87568, In order to
preserve its rights, EDF filed & lawsuit
challenging the legality of the stay. EDF
v. Reilly, No. 82-1082 (D.C. Cir.).
Litigstion hnmrwlounly been filed by
EDF, NRDC, AMC, Homestake and
others, challenging subpart T. AMC, et
al. v. EPA, Nos. 901058, 80~10€3, 90~
1088, and 20-1074 (D.C. Cir.). NRC,
AMC and Homestake had also filed an
sdministrative petiticn for
reconsideretion of subpart T,

Discussions continued with the
litigants and NRC, and in Feb
1993, final agreement was reached to
ssttle the pending litigation and the
sdministrative proceeding, svoid
potential future litigetion, end otherwise
agree to a consensus approach to
reguletions of NRC-licensed
ponoperstional uranium mill tailings

sites. See 58 FR 17230 (April
1, 1993) (notice settlement
t under CAA section 113(g)). A
copy of the settlement agreement is also
in the docket to this action.

The settlement agreement edds
comprebensive detail to, and thereby
continues, the approach set forth in the
MOU. If implemented, the agreement
will result in the expeditious control of
redon-222 emissions st nonoperstional
uranium mill tailings disposal sites
vdthotats the delays .d.ﬁ-.d mumb’ -
expenditures engen tigation
end contentious sdministrative process.
It will enable EPA to fulfill the

ent of section 112 (d)(9) that

EPA find, by rule, that the NRC
regulatory program public
health with an ampie margin of safety.
it doee this, in . by g EPA's
UMTRCA tions such that public
heelth will be as well protected under
UMTRCA as would implementation of
subpart T mu::dlr the Wtho e

agreement, the pending
litigation will not be dismissed unti
after certain terms in the egreement are
fulfilled. Moreover, the agreement does
not legally bind or otherwise restrict
EPA's rights or obligations under law;
rather, by its terms ph 12}, there
is no recourse for & court order to

implement the ent. Indeed, the
y remedy for to meet the

terms of the final ent is

activation of the underlying litigation.

This sction is consistent with the
settlement agreement. By clarifying and
filling gaps in EFA's CA
regulations, EPA may, after the other
elements in the settlement ment
are also implemented, be able to make
the finding necessary to rescind subpart
T under section 112(d)(8). If properly
implemented, a unified tory
scherne under UMTRCA has the
advantage of avaiding confusing and
unnecessarily duplicative tion,
while also protecting public heelth with
an ample margin of safety.

IV. Amendments to 40 CFR Part 192,
Subpeart D
A. Limited Scope

Todey's amendments to the general
UMTRCA regulations for
nonoperational urenium mill tailings
disposal sites at 40 CFR part 162,
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subpart D isubp‘n D) fill specific

ulatory gaps that currently exist in
m%pcn ). While subpart D, as currently
written, requires eventual compliance
with the 20 pCl/mi-s flux standard, it
does n % mandate thet compliance occur
by 8 s mcific date. Rather, as
prow Jlgated by EPA undes subpert D
end m ummad by NRC punu.m to
its regu at 10 CFR
appendix A, & title II site licensed by
NRC or an Agreemant State, could
indefinitely continue to emit radou st
the same 1 .umerical emission limit as
allowed under the CAA. It was this
possibility which compelled EPA to
promulgats subpart T under CAA
section 112 In addition, the current
UMTRCA regulations call for an
impoundment design that will likely
schieve campliance with the 20
pCi/m3s flux standard for 1000, or at
least 200 ysers, but they do not inciude
any requirement that monitoring occur
to verify the efficacy of the design. This
action also flls this gap
The amendments are not intended to
substantively alter the current
regulatory schems; instead, they are
merely intended to fill regulatory gaps
with respect to timely compliance and
uppmrtmw monitoring. Once thess gaps
are filled by today’s amendments and
are implemented by NRC, EPA may then
have the basis for rescinding subpart T
thereby avoiding unnecessarily
du_&llx(.;a?iva and burdensome regulation
o Agency's finding, pursuant to
section 112(d)9) of the Clean Air Act
Amendments of 1890, that NRC's
regulatory program protects the public
health with an ample margin of safety
must include a finding that NRC and the
affocted Agreement States are
implementing and enforcing, in
significant part, the regulations
governing disposal of tailings and the
opersting license requirements that
establish milestones for emplacement of
a permanent radon barrier that will
achieve ( :‘:'Itp'uﬂhil' with the 20
pCl/m3-s flux standard on s
programmatic and a site-specific basis
e Agency imends “in st gr:fumr
part” to moan that the Agency must find
thet NRC or an affected Agreement State
has not failed to implement and enforce
Lthe requirements \n 8 manner that may
reasonably be expected to materially
(i.e., more than de minimis) interfere
with compliance with the 20 p(.. ma-g
expeditiously as practicable
feasibility

ol of

standard as
consider

{in¢

wical

irs beyond the contr

ng technois
luding fact
the licensee)
EPA is also amending subpart E of 4
CFR part 192 10 avoid any inference that
today’'s mi amendmer bpart D

{ 214 | 4
8180 spply subpart

nor

addmssing timing snd monitoring
requirements in subpart D, and
amending subpart E only for
clarification. EPA's subpart D timing
and monitoring requirernents at
§§192.32(a)(3){i-v] and 182.32(4)(i~4i)
apply only to uranium mill tailings.
Since subpart E refarences the subpert D
nnndnnh at § 102,41, EPA believes it
n to amend subpart E by adding
§192.41{e). This amendment is
intanded oaly to clarify that the
amendmenta do not apply to subpart E
sites, and is not intended to elter the
present regulatory scheme. EPA does
not intend by this minor amendment to
subpart E to make a finding that the
amendments to subpart D are not
suitable for management of thorium
byproduct material EPA is nat
preciudad from sddressing these issues
! & later time for management of
thorium byproduct material

B. Closure Requirements

EPA is amending 40 CFR part 182
subpart D to require {1) emplacement of
s permagnent redon barrier constructed
to achieve compliance with, including
attainmaent of, the 20 pCi/m3-s flux
standard by all sites that, absent
rescission, would be subject to subpart
T: (2) interim milestones to assure
appropriate progress in emplacing the
final radon barrier; and {3) that site
closure occur as expeditiously as
practicable considering technological
feasibility {including factors beyond the
control of the licensee) after the
impoundments cease operation, with &
goal that this ocour by December 31
1997, for those nonoperational umanium
mill tailings piles listed in the MOU
between EPA and NRC (at 58 FR 67568)
or seven years after the date on which
the impoundments cease operstion for
all other piles

EPA recognizes that the UMTRCA
regulatory scheme encompasses o
design standard. EPA is making minor
amendments to this scheme to better
facilitate implementation of the
regulation without fundamentally
sltering the current method of
compliance. Sites are required to
construct & permanent radon barrier
pursuant to a design to achieve

compliance with the 20 pCi/m-s flux
standard. The new requirement for
verifying the flux with monitoring is
only meant to assure the efficacy of the
design of the permanent radon s
,u'ill'w"'.pxun-"\: and is pot

o relieve licensees ol oth

\ITIer
uon
er
rem

g reqgul nis

n control shall be carned out
rordance with a written tailings
osure pian (radon), and in a manne

ires that closure activities

initiated as oxpedimmly as pmiimnio
considering technological feasibility
(inciuding factors beyond the control of
licensees). The tailings closure plan
(radon), either as originally written or
subsequently amended, will be
incorporated into the individual site
licenscs, including provisions for and
amendments to the milestones for
control, after NRC or an affected
Agreement State finds that the schedule
refiects compliances as expeditiously as
precticable cnnsidering technological
feasibility {including factors beyond the
control of the licenses). Under the
Settlemant Agrenment, which NRC has
agreed in principle to uphold, such
finding will corstitute final agency
action. The compliance schedules are W
be developed consistent with the targets
set forth in the MOU as reasonably
applied to the specific circumstances of
sach site with a goel that final closure
cocur by December 31, 1997, for those
nonoperational uraniure mill tailings
piles listed in the MOU between EPA
and NRC {at 56 FR 67568), or seven
years after the date em which the
impoundments cease operstion for all
other piles. Thess schedules must
include key closure miestones and
other milestones which are reasonably
calculated to promote time!y
compliance with the 20 pCi/m-s flux
standard. The phrase “milestones”
refars to enforceable dates by which
action, or the occurrence of an event, is
required for purposes of achieving
compliance with the 20 pCi/m2-s flux
standard

Milestones which are not reasonably
calculated to advance timely
compliance with the radon air
emissions standard, e.g. installation of
erosion protection and groundwater
corrective actions, are not relevant to
the (radon) tailings closure plans. In
addition oday's final regulations will
require ‘hat licensees ensure that radon
¢ milestone activities, such as
wind blown tailings retrieval and
placement on the pile, interim
stabifization (including dewatering or
the removal of freestanding liquids and
recontouring), and radon barrier
construction, are constructed and
undertaken to achieve (mrplmn"tf with
including attainment of, the 20

pCi/m%s flux standard as

expeditiously as practicable considering
technologica) feasibility

The goal of 1\is regulation
existing sites, or those that become
wperationsl in the future, to achieve
ompliance as expeditiously as
practicable considering technological
feasibility (including factors beyond the
control of licensees) within the time
periods set forth in the MOU, including

rlae

is for

nond
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Attachment A thereio, and for now sites
to achieve compliance no later than
seven years after hecon. ing
nonoperstional. Howeve nuh' if m or
an Agreement State e that
compliance witk tive 20 pli/ma-s flux
standard has been der.ons reted
through & te momituring, and
sher provi &n opportunity for
public partici the per ormance of
the milestune(s) msy be ext’nded. Only
under this circumstance 2.1d during the
period of the extension must
compliance with the 20 pCi/m2-s flux
standard be demonstrated sach year.
Additionally, licensees may request,
based upon cost, that the final
compliance dats for emplacement of the
permanent radon barrier, or relevant
milestone set forth in the applicable
license or incorporsted in &c {redon)
tailings closure plan, be extenided. The
NRC o: an affected Agreement State may
approve such & request if it finds, afler
providing the opportunity for public
participation, that (1) the licensee is
making good faith efforts to emplace &
permanent radon barrier constructed to
echieve the 20 pCi/mi-s Nux siandard;
(2) such delay is consistent with the
definition of “svailable technology;”
and (3) such delay will not result in
redon emissions that are determined to
result in signﬁum incremental risk to
the public health. Such a finding should
be sccompanied by new deadlines
which reasonably correspond to the
target dates identified in Attachment A
of the MOU. (56 FR 67569)

NRC may grent an exiension of time
to comply with either of the following
deadlines: (1) “Performance of
milestones” based upon & finding that
compliance with the 20 pCi/m2-s flux
standard has been met, or (2) “Final
compliance" beyond the date or
relevant milestone based upon cost.
These two bases upon which NRC may
grant an extension are mutually
exclusive, that is a request for a specific
extension may be based on one or the
other but not both grounds. If a
milestone is being extended for a basis
other than cost, such an extension may
be granted if NRC finds that compliance
with the 20 pCi/mas flux standard has
been demonstrated using EPA Method
115 or an NRC app alternative,
and the site must continue to
demonstrate compliance on an annun)
basis. However, if a licensee requests
extension of the final compliance date
{or relevant milestone) based upon cost,
such an extension mey oaly be granted
if NRC finds thet the three criteria
specified in § 162.32(s)(3)(iii) are met
EPA believes this interpretation is
consistent with the reality of annual

risks from radon emissions, as well as
the risks associsted with allowing sites
to fail 1o close within the two ysar
period specified in subpart T through

iated complience nts,
¥ oxumiogrol the Eml

compliance date based upan cost will be
rnmod on s site-specific basis. If a
icensee requests an extension based
upon cost, technology may not be used
as & basis for granting the extension
unless the costs mrmly excessive, as
messured by normal practice within the
industry. EPA recognizes that the
em ssions from the pile may exceed the
20 pCi/m3-¢ flux standard pending final
compliance, but believes increases
will be minimal and of limited duration.
In addition, such extensions will only
be granted if NRC or an Agreement State
finds tha! the emissions caused by the
delay will not cause significant
incremental risk to the public health.
EPA believes these emissions should
not exceed those emissions which could
eccur under subpart T if compliance
agreemenis were negotiated. Under the
Circumstances, EPA believes affording
authority for extensions of the final
compliance date based upan cost
provides adequate protection of the
public health.

EPA expects the NRC and Agreement
States to act consistently with their
commitment in the MOU and provide
for public participstion on proposals or
requests o (1) incorporate redon tailings
closure plans or other schedules for
effecting emplacement of & permanent
radon barrier into licenses, and (2)
emend the radon tailings closure
schedules as necessary or appropriate
for reasons of technologica! feesibility
(including factors beyond the control of
the licensees). Under the terms of the
MOU, NRC should do so with natice
timely published in the Federal
Register. In sddition, consistent with
the MOU, application may be made to
NRC for public participation on these
matters pursuant to 10 CFR 2.206. EPA
also expects the Agreement States to
provide comparable opportunities for
public participation pursuant to their
existing suthorities. While EPA desires
to keep the public informed and provide
for public participation, such provisions
are not intended to transform the
licensing (and amendment) process into
notice and comment rulemaking in
accordance with Administrative
Procedure Act (APA) requirements.

Under the existing regulatory scheme,
NRC and the affected Agreement States
may have the authority 10 allow, at a
licensee's request, a portion of & site to
remain accessible, during the closure
process to accept byproduct material as
defined in section 11(e)(2) of the AEA,

(e.g., wastes from in situ mining
operstions, or from groundwater
corrective action programs), or to accept
materials from other sources that are
similar to the physical, chemical and
radiological characteristics of the in situ
uranium mill tailings and associaied
wastes. In addition, NRC and the
affected Agreement States may
authorize a portion of e site to remain
accessible to acoept section 11(e)(2)
byproduct material after piacement of &
permanent radon barrier over a portion
of a pile or impoundment. Nothing in
today's action alters, ratifies, or
otherwise affects this suthority.
However, EPA notes that, consistent
with the MOU and the Scttlement
Agreement, such authorization shall not
to be used as & method 10 impede
emplacement of the permanent radon
barrier over the remainder of the site in
@ manner to achieve compliance with
the 20 pCi/m2-s flux standard, averaged
over the entire pile or impoundment as
demonstrated by the licensee’s
monitoring described below.

EPA does not intand to substantively
alter the 1983 scheme with today's
action, but instesd seeks to clarify and
supplement that scheme to fill
regulatory gap which currently exists.
By ccknow?odfmg NRC's apperent
authority to sllow a pdrtion of e site to
remain accessible for disposal, EPA is
scknow ledging s current NRC practice.
EPA belioves that placement or
“materials similar to the physical,
chemical and radiclogical characteris-
tics of uranium mill tailings and
associated wastes from other sources”
on a portion of an impoundment is
consistent with on-going disposal
activities currently suthorized by NRC.
See 57 FR 20528, For instance, mining
uranium by using uranium solution
extraction processes produces “discrete
(radioactive) surface wastes" which,
although they do not have the same
ghy:ical form as uranium mill tailings,

ave historically been: disposed of in
uranium mill tailings impoundments
See Definition of "Byproduct Material

“at 10 CFR 40.4(a~1). In addition 10

wastes from in situ uranium mining
operations and groundwater corrective
actions, wastes which arise from
processing non-source matenial for its
source material content may produce
wastes which are physically and
chemically similar to tailings, and may
be disposed of in 8 tailings
impoundment. For instance, the tailings
produced from processing ore for its
copper content may produce tailings
tontaining greater than 0 05 percent
uranium, a source material, and thus,
would be subject to licensure by the
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NRC. See 57 FR at 20527, EPA
understands tha! NRC's disposal of
associated wastes snd other by product
materials in uranium mill tailings
impoundments will not be used as s
means of circumventing other
epplicable regulations such as 40 CFR
Part 61, subpart W, See 57 FR at 20533
Moreover, while NRC may grant such
suthorization, licensees may not! use
this suthorization to avoid emplacing a
permanent redon barrier and complying
with the 20 pCi/m3-s flux standard. In
addition, under the Settlement
Agreement NRC or en Agreement State
nay authorize a portion of & site 1o
remain accessible for disposal of
byproduct mailerial after placement of a
permanent radon barrier provided NRC
or the Agreement Stale makes a finding,
constituting final agency action and
providing for public participation, that
the site will continue to achieve the 20
pCi/m2-s flux standard when averaged
over the entire impoundment. Even if a
pertion of a site is authorized to remain
accessible for disposal of byproduct
materials during the closure process or
after placement of & permanent barrier
consistent with the Settlement
Agreement, as described above, this will
not cause a nonoperational uranium
mill tailings disposal site to revert to an
cperstional site as defined by 40 CFR
192.31(q)

As intended by EPA, the phrase “es
exreditiously as practicable considering
tecanological feasibility,” means as
quickly as possibie considering: (1) The
physical characteristics of the tailings
and sites; (2) The limits of available
technology:; (3) the need for consistency
with mandatory requirements of other
regulatory programs; and {(4) factors
beyond the control of the licensee, as

explained beiow. While this phrase does

not preclude econruvic considerations
0 the exient provided by the phrase
available technology.” 1t also does not

contemplate utilization of & cost-benefit
1BIVEIS

in setting npliance

hedules ntrol

omp

The rad
1lANCce schedu les
oped consisient with the tarpets

the MOU as reasonably apg

ific circumstances of ea

are {0 be

S
has sdded an additional
on in the final rule to clarify
ambiguities surrounding use of the term
permanant rade
now defined as "“the final radon barrier
onstructed 10 a

n bamer.”’ That ternmn is

hieve compliance wit

the limit on

ling attainmeant of mn
releases of radon-222 i
§192.32(b)1)ii)

The term “available technology
inciudes techinoiogies and methods lor
emplacing & permanent radon barrier or

nonoperational uranium mill tailings
disposal sites, but does not include
extraordinary measures or techniques
that would impose grossly excessive
costs as measured by practice within the
industry (or one tha! is reasonably
analogous), and provided there is
reasonable progress towsrds
emplacament of the permanent radon
barrier (such as, by way of illustration
only, unmasonable overtime, stzaffing or
transportation requirements, etc.
considering normal practice in the
industry; laser fusion of soils, etc.). To
determine whether costs are grossly
excessive, the closure cost estimate
contained within the licensee's {radon)
tailings closure plan may be used as a
baseline. However, costs which are
determined to be greater than the
estimated costs contained in the plan
will not sutomatically be considered
grossly excessive
The phrase ““factors beyond the
control of the licensee™ includes factors
causing delay in the schedule in the
applicable linense for timely
emplacement of the permanent radon
barrier to achieve compliance with the
20 pCi/m2-s flux standard (and 10 CFR
part 40, sppendix A, criteria 6) despite
the good faith efforts of the licenses to
achieve compliance. These factors may
inciude, but are not limited to, physical
conditions at the zite; inclement
weather or climatic conditions; an act of
God; an act of war; a judicial or
sdministretive order or decision, or
change to the statutory, regulatory, of
other legsl requirements applicable to
the licensee’s facility that would
preciude or delay the performance of
activities required for compliance; labor
disturbances: any modificstions,
cessation or delay ordered by state
federal or local agencies; delays beyond
the time ressonably required in
obtaining necessarv governmenta!
permits, licenses, approvals or consent
for activities described in the (radon
tailings closure plan proposed by the
licensee that result from agency failure
to take final action afier the licensee has
made 8 good faith, timely effort to
submit legally sufficient applications
responses 10 requests (including
relevant data requested by the agencies)
or other information, including approval
of the tailings closure plan by NRC or
the affected Agreement State; and an act
or omission of any third party over
whom the licensee has no control
The term “operational” means that a
ranium mill tailings pile or
npoundment is being used for the
ontinued placement of uranium
bvproduct material or is in standby
status for such placement. A tailings
r impounament is operational

from the day that uranium byproduct
maienial is first placed in the pile or
impoundment until the day final
closure begins. When final closure
begins & site is no longer in operation
as that term is defined in 40 CFR
61.251(e) and 40 CFR 61 subpart W no
longer applies. The closure plan
contains & description of how final
closure will be conductsd. See 40 CFR
264.111

C Appropriate Monitoring

Afier emplacement of a permanent
radon bamer designed and constructed
to achieve compliance with, including
attainment of, the 20 pCi/m2-s flux
standard, the licensee shall conduct
eppropriate monitaring and analysis of
the radon flux through the barrier. This
monitoring will verify that the design of
the permanent radon barrier is effective
in ansuring thst emissions of radon-222
will not excecd compliance with the 20
pCi/mi-5, as contemplated by 40 CFR
192.32(b}1)(ii). Appropriate monitoring
shall be conducted pursuant to the
procedures described in 40 CFR part 61,
sppendix B, method 115, or any other
measurement method proposed by &
licenses and approved by NRC or the
affected Agreement State as being at
least as effective as EPA Method 115 in
cemonstrating the effectiveness of the
permanent radon barrier in schieving
compliance with the 20 pCi/ma-¢ flux
standard

EPA intends that tha permanent radon
barrier be designed to ensure susteined
compliance with the 20 pCi/mz-s flux
standard by all sites, but does not
propose continuous emissions
monitoring Rather, a single monitoring
event may well suffice to verify the
design of the permanent radon barrier to
ensure continued compliance

Il the NRC or an Agreement State
extends the time for performance of
milestones after making e finding that
compliance with the 20 pCi/m2-s flux
standard has been demonstrated by
appropriate monitoring, compliance
with the 20 pli/m2-s flux standard n
be demonstrated each year during the
period of the extension

When a site's tailings closure plar
(radon) provides for phased installation
of the radon barrier, the licensee will be
allowed to conduct raden flux

1onitoring for each portion of the
tailings area on which the radon barrier
has been placed by conducting flux
monitoring on the closed portion as

described above
V. Discussion of Comments and
Response to Comments From NPR

A pubiic hearing on the notice of
proposed rulemaking (NPR) (58 FR
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32174, June 8, 1983} was held in
Arlington, “irginis an June 21, 1993
ves from NRCpnd AMC

Commission (affectad Agreement State),
& few companies and en individusl To
the extent they are specifically restricted
wWA’lm:hthbi:.LM;EA
regulations, the covuments have
evaluated by the /gency, and s
summary and response are set forth
below. Some comments, not addressed
bers, are directed to EPA's earlier
promulgation of subpart T, &
decision that is not belng revisited by
the aroendments to su D. EFA
mpont::dlommyof : (.:3mmonu
when cy promulgated su
T.mmmmwugcnchobmw
repested in subsequent petitions to
reconsider that action, which sre
pending before the Agency. These
petitions mighlhoadmdmdor
otherwise resolved should 40 CFR part
61, subpart T be rescinded.

1. General

In response to the NPR,
tnvironmu tal po:sh? and industry
ganerally support proposed
amendments to the regulstions
promulgsted under UMTKCA ot 40 (FR
part 182 subpart D. Various commenters
suggested specific revisions to the
prolroud regulation and preambie, -
well as to the draft
Infarmation Document (BID). EPA has
carefully reviewed all comments end
suggested revisions; revising the
regulation, preamble and BID where
deemed appropriate.

2. Section 112{d}(8) of the Clean Air
Act, as Amended ("Simpson
Amendment’’)

Comment: The Simpson Amendment
“mandates™ EPA to eliminate
duplicative reguiation under the Clean
Air Act if the NRC latory program
sdequately protects the pumc health.

Response: EPA disagrees with the
commenters’ assertion that the Simpson
Amendment is mandetory. The Simpson
Amendment, section 112{d)}(9) of the
CAA, suthorizes EPA to decline to
regulate radionuclide emissions from
facilities licensed by the NRC or
Agreement States, under section 112 of
the CAA, provided that EPA determines,
by rule, after consultation with NRC,
that tie regulatory scheme implemented
by NRC protects the public health with
an ample margin of safety.

3. NRC Regulatory Scheme

Comment: The existing NRC
regulatory program protects the public

health with an ample margin of safety
and provides sufficient basis for EPA 10
rescind 40 CFR 61 subpart T pursusnt
1o the Simpson Amendment;
specifically, EPA's timing and
monitoring concems, the subject of
these amendments, sre adequstely
g%nud n N:(i'n regulstions at 10
part 40 and Appendix A thereto.
The Memorandum of Un
(MOU) between EPA and NRC mere

separate rulemaking on the issue of
rescission of the CAA redionuclide
NESHAP at 40 CFR 61 subpart T, and
the adequacy of the existing NRC
regulatory program as & besis for such
rescission will be eddmssed in that
rulemaking. For a discussion of EPA's
View on w ths current NRC
regulatory program ects the public
health with en ample margin of safety,
and would thus support rescission o
subpert T, sos EPA's to rescind
subpart T, 58 FR 67561 ber 31,
1991). Comments on the adequacy ¢! the
current NRC regulatory program to
support rescission of s T will be
sddressed in thet rulem and are
not relevant to the regulstory changes
sdopted today.

A does not believe that NRC's
current regulations at 10 CFR part 40
and sppendix A of part 4G adequately
oddress EPA's concerns on timing and
mml‘:odng.(aoth EPA's mm%;m

tions (40 CFR part 162 D)

:&u NRC's implementing tiuns
did not require placement of covers by
:{ndﬁc dates or verification that redon

ux the covers met the flux
standard. issues led to EPA's
promuigation of the CAA NESHAP st 40
CFR part 61 subpart T. EPA
promulgated subpart T in 1989 to
eddress the timing issue and provide for
verification of the 20 ma-g flux
standard, noting that “{S)orme piles have
remained uncovered for decades
emitting radon. (A)lthough recent action
has been taken to move toward disposal
of these piles, some of them may still
remain uncovered for years” {54 FR
51683, December 15, 1989).

Although commenters sugpest that 10
CFR 4u.83, and 10 CFR 40.42(c)2) (iv),
(i), and (iii) edequately address EPA's
timing and monitoring concerns, neither
EPA’s general standards nor NRC's
implementing criteria compel sites to
proceed toward final closure by a
vertain date. Moreover, neither EPA's
general UMTRCA regulations, nor
NRC's implementing criteria require
appropriate monitoring to demonstrate
the efficacy of the closure design to
ensure compliance with the 20 pCi/mz-

s standard. In fact, as indicated in
footnote 1 to 40 CFR 192.32(b)(1)
promulgated in September 1983, the
flux standard was expressly intended as
& design standard, for which monitoring
after installation was not ired. (48
FR 45047, Gctober 7, 1mﬂhun. EPA
believes that the UMTRCA standards
should ve amended to include tin.
requiraments ead @ to

that the redon Rux the cover
meets the Jux stendard.

Comment: It appears TPA is
acknowliudging and concurring in N¥ C's
regulation of “'similar byproduct
uu’;orm.“ i 4 o

esponse: 8 recognizing a
current NRC practics that silows a
m of s ‘::- to nmmdmuibh fur

i in the preamble of the NFR.
EPA believes that placement of
“materials similar to the physical,
chemical and rsdiolog)
characteristics of uranium mill tailings
and associsted wastes from other
sources” on a portion of an
impoundment is consistent with on- #
going disposal sctivities currently
suthorized by NRC. See 57 FR 20525
Nothing in today's sction is intended to
ratify, alter or otherwise affect this
authority,

4. EPA’'s Legal Rationale for the
Proposed Amendments

Comment: Same commenters claim
that EPA’s discussion of the legslative
scheme mischaracterizes the potental
problem involved. These commenters
objected o use of terms such as
“urgency” and “immediacy,"” as there
w::] S’o si ﬁgnl um..m in public
h risk without termn exposure
to radon emissions at the levels
projected.

Response: The commenter
misunderstands the Agency’s discussian
of the legislative scheme. As described
in the proposal, Congress placed grest
emphasis on expeditious action by EPA
to impose controls on the disposal of the
uranium mill tailings. This is reflected
most dramatically in Congress’ decision
to remove EPA's suthority to issue
standards under 42 U.5.C. 2022b) «f
EPA failed to promulgate final titls I
standards by the end of October 1883
In addition, Congress was clearly
concerned that EP/ standards lead 1o
the expeditious control of radon
emissions from uranium mill tailings
piles. The relevant case law reflects this
interpretation of the statute. See se1.0n
I supra for & more detailed discussion
of these points,

Congress believed that uranium ni.l
tailings presented a major threst 1o

ublic health, based on the extremely

ong redioactive decay process
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associated with these pil-'s. They
amounted for all ical purposes 1o a
A 1 huam Rep. No. 95~
1480, 85th Cong., 2nd Sess. 11,
reprinted in 1978 U.S. Code Cong. & Ad.
News 7413. Given the long term nature
of the problem, and the prior history of
T T

tai i requi t
“every r:uonahh effort be made by the
States, the Federal Government, and
private industry to provide for the
disposal, stabilization, and control" of
such mill tailings. H. Rep. No. 85-1480,
85th Co.ig., 2nd Sess. 13, reprinted in
1978 U.S. Code Cong. & Ad. News 7435.
The latory changes adopted today
are imo :& this ? ey will
require the control of radon emissions
through expeditious emplacement of a
permanent barrier. Today's regulations
implement Congressional intent, and in
no way contradicts the fact that uranium
mill tailizgs present a long term threat
to the public heaith.

5. Rescission of Subpant T

Comment: A few commenters
expressed cancern and suggested that
EPA is not committed to rescinding
subpart T.

Fesponse: The arnen.'ments to
subpart D are related to » PA’s action to
rescind subpant T, the NE. HAP for
radon emissions from the d sposal of
uranium mill tailings at nonunerationa)
sites which was promulgated on
December 15, 1989, as applied to NRC-
licensees. EPA has demonstrated its
commitment to avoid duplicative
regulation of these sites and to ensure
uranium mill tailings disposal piles are
closed as expeditiously as practicable by
executing the MOU with NRC (and the
affected Agreement States) and the
settlement agreement with EDF, NRDC,
AMC, and Homestake Mining Co. The
MOU and the settlement agreement
provide the regulatory approach for this
action. EPA has also proposed
rescission of subpart T. See 56 FR 67561
(December 31, 1991),

EPA believes that today's
amendments eliminate an existing
deficiency in the regulatory scheme, and
may enable EPA to rescind subpart T,
providing a single consistent framework
which can be implemented by NRC.
EPA has tentatively concluded that the
amendments to subpart D, if effectively
implemented and enforced by NRC and
the Agreement States to ensure specific
enforceable closure deadlines and
monitoring requirements, may enable
EPA to make the finding required by the
Simpson Amendment. EPA reiterates its
commitment to the terms of the MOU
and the settlement agreement

Comment: EPA should rescina
subpart T simultaneously with today's
action.

Response: EPA is not rescinding
subpart T with today's action. EPA is
not prepared at this time to make the
finding pursuant to the Sim
Am t that the publicmth is
protected with an ample in of

at this time. EPA does not intend
to final action on the proposed
rescission of subpart T until after NRC
and the Agreement States complete the
license amendments as specified in the
MOI‘J and NRC conforms its
implementi lations to today's
mendmermmubpm D, and mger
conditions of the MOU occur. EPA
plans to publish an edditional notice in
the Federal Register and provide for a
30 day comment period on whether the
NRC regulatory p protects public
health with an ample margin of safety,
including whether: (1) EPA has
effectively promulgated appropriate
revisions to 40 part 162, subpart D;
{2} NRC's regulations at 10 CFR part 40,
appendix A, either already adequately
and appropriately implement the
revisions to EPA’s regulations, or may
reasonably be expected to do so prior to
rescission of subpart T; (3) the revision
of NRC and Agreement State licenses
reflect these new requirements; and (4)
any judicial chailenge to EPA or NRC
regulations which is pending that
presents a significant risk of interference
with full compliance with the MOU and
the settlement agreement.
6. Settlement Agreement

Comment: The nguhtor)"lrmgnm for
nonoperational uranium mill taili
sites is best served by EPA sdopting the
proposed regulations to the extent the
proposal is consistent with the
settlement agreement executed between
EPA, EDF, NRDC, AMC, Homestake
Mining Co., and individual site owners
{NRC agreed in principle by letter)

Response: The agreement adds
comprehensive detail to, and continues
the approach set forth in the MOU
executed between EPA and NRC in
October 1991. The settlement .?ement
settles the pending litigation an
administrative pmo(ﬁ.ng. avoids
potential future litigation, and otherwise
provides & consensus approach to
regulation of NRC-licensed
nonoperational uranium mill tailings
disposal sites. See 58 FR 17230 (April
1,1993)

EFA believes this action is consistent
with the settlement agreement. By
clarifying and filling gaps in EPA's
UMTRCA regulations, EPA may, after
the other elements in the settlement
agreement are also implemented, be able

to make the finding necessary to rescind
subpart T under the Simpson
Amendment. The agreement does not
legally bind or otherwise restrict EPA's
rights or obligationz under law; rather,
by its terms (paragraph 12), there is no
recourse for a court order to implement
the ot

Comment. rule
§ 182.32(a)(3)(ii) which eddresses the
extension of performance milestones
and the final compliance date based on
cost is confusing se it combines
two separate provisions of the
settlement agreement. The commenter
recommends separate sections in the
regulation to clarify any confusion
surrounding this provision. The
commenter also iuterpreted proposed
§192.32{a)(3)(ii) such that ¢ site need
not meet the 20 pCi/m2-s standard in all
cases before any extension of either
interim or final deadlines may be
granted by NRC or an Agreement State.

Response: EP A agrees with the
commenter that § 192.32(a)(3)(ii) as
proposed is confusing because it
combines the two separate instances in
which .:;temob?n gf milestones may be
granted by or an Agreement
State. EPA has revised the final
regulation to incorporste the extension
provisions in two separste paragraphs in
§192.32(a)(3) (ii) mm)‘ to more fully
reflect the intent :o‘d thobomdamom
agreement described above.

EPA generally agrees with the
commenter's interpretation of
§ 192(2)(3) (ii; and (iii) that & site need
not satisfy the 20 m-¢ standard in
all cases before or an Agreement
State may approve any extension of the
interim milestone or the final closure
date. Section 192(a)(3) (ii) and (iii) are
based upon the regulatory approach set
forth in settiement agreement
paragraphs [11.2.i. and M2 §., and they
establish the criteria for granting an
extension when a site meets the 20 pCi/
m3-s standard and the criteria for an
extension of the final compliance date
or relevant milestone based upon cost.
The criterie for an extension based upon
cost does not include the requirement
that the site meet the 20 pCi/m2-s
standard. However, it does include
other criteria designed to protect the
public health.

The commenter also noted that NRC
or an Agreement State may extend the
date for emplacement of the radon
barrier based on “factors beyond the
control of the licensee,"” as that term is
implicit in the definition of “as
expeditiously as possibls.” EPA
understands that under subpart D's
provisions there is no bar to NRC or an
Agreement State reconsidering a prior
decision establishing a date for
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smplacement of the redon barrier that and assigned responsibility for the barrier. This site-specific variability,
meets the standard of “as expeditiously  implementation and enforce-ment of however, does not transform the
as possible.” Such EPA's UMTRCA standards 1o the NRC,  generally applicable standard into an
could. for example, be besed on the in the licensing activities, and 1o the unlawful site-specific standard. These
existonce of factors beyond the coatrol ~ Agreement States. 42 U.S.C. 2022(e). site-specific results stem from the

the licanses, or on & change L say The text of the sistute thus indicates application of the general standard to
of the various factors that must be thet Congress iatended to grant broad, the variety of circame .nces found st
considered in establishing a dase that goneral authority 4o EPA in setting different sites. Lik swise, EPA's criteria
mests the “as axpeditious es - standards under UMTRCA, limitad anly for an extension ¢! s milestone or for

cabie” standard of by the requirement that be of keaping sites open during or afer the
192.32(a)3)0). Howevar EPA stresses  “general application™ and that e dmdwm establish
that such & chai ge o clrocumstances aimed et the “protection of the public stan applicahle to all sites. While
would net sutomatically leed 10 an bealth, safoty, end the environment.” not all licensees are expected 10 seek
extension. it would be incumbent on The legislative history for UMTRCA  such extensions or suthority, eny such
NRC or an t State 1o evaluate  provides important sdditianal insight request will be measured sgainst the
all the factors relevant under into iooal inteat oo the limits  generally applicable standard in these
§192.32"a)(2)(0) before it could change s  of this standard sstting suthority, regulations, substantive and
ously esteblished milestone or dete  stemming from the essignroent of procedurs! requirements for such

emplacement of the final barrier, and  different responsioilities to EPA and the  extensions or suthorizations are
any new dste would have o meet the NRC. Congress intended that EPA's designed to establish generally
standard set out in § 102.32(a X3 Xi). “standards and criteria should not applicable requirements that EPA
Finally, NRC's and Agreemeat Siates’ interjact any detailed or slie-specilic believes wﬂlnna ensure the proper
suthority to reconsider previously mﬂmﬂm for management, considerstion of all relevant r;on in
established milestones or dates would  technology or engineering methods on acting o such & request.
include sutharity to shorten or speed up  licenzes or on the De tof The relevant case-law supports EPA's
such detes, s well a3 extend them. EPA  Energy " See H.Rep. No. 85-1480, 95th  belief that it bas suthor y t0 adopt these
also expects that public quﬁcipwon Cong., 2nd Sess. 17, reprinted in 1878 standards ane criteria. In AMC 15 the
consistent with thet leve! of U.S. Code Cong. & Ad. News 7433, count reviewed among other things »
participation provided in the MOU and 7439 Also see the House Report 81 48, i aliowing exce ions from the
the settlement will be 1678 U.S. Code Cong. & Ad. News 7473 geners! stan or inactive sites. That
afforded the public by NRC and the (""The committes stresses that the EPA regulation sutharized such exceptions

States in the standards are not to be si fic*).

licenses due to *factors beyond the
cantrol of the licensee.” or far any other
basis,

7. Proposed Amendments

7.1, Prescriptiveness of Proposed
Amendments

Comsment: One commenter suggested

that EPA’'s amendments were more

rescriptive than they should be given
EPA ‘s authority to promulgate general
environmental standards. Specifically,
the details of particular licensing
processes should be left 1o the NRC end

ent States,
esponse: The regulations sdopted

today are within EPA's UMTRCA
suthority, and do not impermissibly
infringe on NRC and the Agreement
States.

As spelied out by Congress when it
amended the Atomic Energy Act in
1978, EPA “shall, by rule, . . .
promuigate . . . standards of general
epplication for the protection of the
public hesith, safety, and the
environment” from hazards associated
with uranium mill tailings at active
processing or disposal sites. 42 U.S.C.
2022(b)(1).2 Congress also required that
the NRC conform its requirements to
these standards, 42 U.S.C. 2022(b){1),

1 Congress granted similar authority 1o EPA wilh
reapect (0 INaCtive siles selncied by the Department

of Energy under Title | of UMTRCA. 42 U.SC
20220a)

From this, it is clear thet EPA is to
establish criteris or standards that are
generally applicable, but should not
promulgste requirements that dictate
the specific management, technology, or
engineering methods required at
specific tites.

Viewing EPA's authority in this light,
the revisions to subpart D promuigated
berein ciearly fall within the range of
standards au borized by Congress. They
are not ::d i n:d instead apply
to sny el sites subject to D.
The regulations define when :ubpm
permanent redon barrier has to be
placed on the site, and require
approprigte monitoring. A written plan
detailing the steps for closure in
compliance with these standards is to be
incorporated into the individual site
license, including a scheduie for key
closure milestone activities, The
regulations also set out the criteria for
extensions of these milestones. None of
these requirements are site specific, and
they do not dictate the management,
technology, or engineering methods

uired for my:godﬁc site.

he revisions adopted herein do
provide for site-specific variability in
their application. For example, in
implementing the standard of “as
expeditiously es precticable considering
technological feasibility,” EPA expects
that different sites will esteblish
different schedules and dates for
empiacement of the permanent radon

for the implementing agencies so lang as
the selected nmogﬁ sction car.e es

close to the otherwise
nppliabmm as was reasonable
under the circumstances. This provision

clearly allowed site-specific variability,
based on the paculiar circumstances of
a site. The court upheld this regulation
s generally opplicable standards were
in place and, if necessary, a count could
determine in a specific case whether an
exception was reasonsble. The court's
main concern was whether EPA had
promulgsted general standards that
would epply 10 & case or hed delegated
such suthority to the implement
agency. It was satisfied that EPA had
acted lawfully, as EPA had promuigaied
a general standard epplicable ebsent an
exception, and had promulgeted what
amounted to a general standard
applicable in those limited situations
involving exceptions.

In this case, EPA has likewise
promulgated a generally applicable
standard, along with detailed criteria
applicable for those limited
circumstances where an exception is
sougnt. EPA’s requirements ciearly
provide an adequate basis for a court to
determine, for example, in a specific
case whether an extension for
emplacement of the permanent radon
barrier was properly granted. In fact,

! Amencan bMining Congrese ». Thomas. 772 F 24
617 (10th Cir 1965) (addrassing EPA's UMTRCA
regulations for ine  w sites)
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EPA’s gemrrt! criteris for evaluating December 31, 1997, ¢r seven years sfier 7.5. Monitoring

such exceptions would appesr 10 be
much more like & generaily applicable
standard than the broad suthority for
exceptions approved in AMC /, and
should therafore easily meet the
threshold established by that court
7.2. Seven Year Goal

Comment: The MOU goal specif
closure of nonoperational uranium
tailings sites by the end of 1997, or
within seven years of the date on which
existing operations and standby sites
enter disposal status is not a regulatory
requirement

sponse: The primary purpose of the
is to ensure that owners of

ium mili tailings disposal sites tha
have ceased operation and are not ir
standby status, and owners of sites that
will cease operation in the future, bring
hose piles into com nce with the
ard as expeditiously

MOL
ural

ma-s flux star
icable considering u"r,ug 4
feasibility (including factors beyond the
rol of the licensee). That is the

istory requirement sdopted herein
EPA’'s and NRC's goal is that all cu
disposal sites be closed and in
ompliance with the radon en
standard by the end of 1997, or with
years of the date on which
existing operations and standby sites
enter disposal status. EPA believes t}
regulatory req t is fully

rre

\E810T

sever

jireme

consistent with the goals expressed
the MOU
In accordance with the MOU, the NR(

and affected Agreement States have
amended the Lcenses of most sites
whose milling operations have ceased
whose tailings piles remain
partially or totally uncovered. Pursuant
to the MOU and the regulstions adopted

andc

today, the amended licenses req
each mili operator to estat detailed
tai closure plan for rad
de key closure milesic @
schedule for timely empla [ o
per n barrier on &
1€
p
" es
o
o
¢ ‘ ¥
rs ha nd the ™ :‘,}'
ensee) after the immx ¢ ‘
PA believe hat th
reg y approach is ent w
¢ pO8 the MO st this o

the date on which operuting
impoundments cease operations

7.3 Permanent Radon Barrier

Comment. The term “permanent
should be revised to read “final radon
barrier” to distinguish the barrier used
to comply with the standard from any
interim barriers placed during the
closure process

Response: EPA believes the term
“pearmanent radon barrier” to be
appropriate. However, to clarify any
ambiguities surrounding use of this

term, “permanent radon barrier” has
been defined to mean “the final rados
barmer constructed to schieve
compliance with, including sttainmen

>

of, the limil oa relesses of radon-222 ir

§ 192.32(b)1)(1).°

7.4 Tailings Closure Plan (Raodo
Comment. Il 1s essential that the

T " i, s Pian [ 4 .

lailings Closure Plan (Radon) be

ndividual site licenses

} contain & schedule jor

incorporsted in
i that the pila

Response: EPA agrees with this
nment, and both the proposed and
regula‘ions reflect this
rement. EPA understands tha
NRC and sffected Agreement States
hsve amended most of the licenses of
sites whose milling operations have
ceased and whose tailings piles remain
partially or totally uncovered pursuant
to the MOU executed between EPA
NRC and the affected Agreement States
Pursuant to the MOU and the
regulations adopted today, these license
mendments should establish a detailed
plan for radon,
ysure milesto
placem

fina

reqL { the

tallings ciosure |
ncluding key (.if

l(“‘ ﬁ'
ent L.’E

!':;t ur 1€
881008 Q¢
exceed 8 Nlux of 20 i %. These
Tl € ey SUTE
8 ey { or milest es wh
A reas vV Cé €
¢ ( I
s Mux sta
L3 1S rs ¢ (23

eve e re .
a € g complance wilh the 2
.
< X ard. Miie nes w }
are reas 4 atec loa B ‘
¢ bt r A
i [ eV €
3 tar 2R &
r * 8 g N
f ve act are releva
&117¥ r

Comment.: It is not accurate to refer to
s “‘monitoring” requirement, since 8

ngle event is sufficient

hnpnnw Todsy's amendments
require that monitoring oo ur afer
construction of the permanent radon
barrier. Subpart T requires monitoring
to occur only once to demostrate
compliance with the stande. d. EPA
believes that conducting a single test
and analysis of the radon emissions
through the radon barrier typicilly will
be sufficient to verify that the design of
the permanent radon barrier is effective

n ensuring that emissions of radon-222
c‘!o not exceed 20 pCi/m2-s as required
by § 182.32(b)(1)(ii). Each *ailings
closure plan (radon) will establish the
amount of ws'xng and analysis required

Comment: The timing of the
monitoring requirement is ambiguous
Response: Today's amendments require
monitoring to verify the efficacy of the
design of the permanent radon barrier

upon emplacement of such barrier. The
details on timing of the monitoring
requirement are left to NRC.

Comment: EPA's specification of
Method 115 m the monitoring
requirement limits Nexibilit

esponse: 40 CFR 192.32(a){(4)(i)
requires monitoring to be conducted
using either EPA Method 115 or any
other measurement method proposed by
& licensee that NRC approves as being
at least as effective as Method 115 in
demonstreting the efficacy of the
permanent radon barrier. (emphasis
added) EPA believes that this regulation
does not unduly restrict flexibility as it
pravides for alternative methods

Comment: EPA’s Method 115
references another document, “Radon
Flux Measurements on Gardiner and
Royster Phosphogypsum Piles Near

Tempe and Mulberry, Florida" (EPA
520/5-85-029), which should be readily

available

Response: This document is available

for public inspection and is included ir
Docket A-91-67 which contains the
rulemaking record for this action. The
locket is available for ,r

between the hours of 8 a.m

Mond 1 Friday, ir

of Waterside Mall, 401 M Street SW

Washington, UC 20460, A reasonable fes
ay be charged for copying

B Ar wdment of 40 CFR 192 Subs

r mill tailings
Response: EPA agrees and
amending subpart £ by adding e
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§192.41(e) to clarify EPA s intent thet
the subpart D timing and monitoring
requirements at §§ 192.22(a)(3)(i~v) and
162.32(4)(i~ii) apply only to uranium
raill tailings. This ot is
necessary as subpart E references the
subpart D standards in 182.41, the only
purpose of this amendment is to clarify
that the amendments to subpart D do
not apply to subpart E sites, and is not
lntmd«i to alter the present regulatory
scheme under subpart E. By amending
subpart E, EPA is not making a
determination that the timing and
monitoring requirements imposed for
subpart D sites would be improper for
subpart E sites. This rule is ouly
intended to address subpart D sites, and
i:.cn;t‘ intended to mn.l:‘;ubttmuvo
ions concerning subpart E sites.
The smendment to subpart E is
designed to do no more than preserve
the status quo, without pn’u&ing or
rejudicing the sppropristeness of any
ture m tions o subpart E.

9. NRC Waiver Authority and Citizens
Suits Provisions

Comment: NRC waiver suthority and
the lack of citizens suits provisions
under UMTRCA provide insufficient
basis for EPA to rescind subpart T.

Response: As noted previously, EPA
is conducting s separate rul on
the issue of rescission of the CAA
radionuclide NESHAP at 40 CFR 61
subpart ':inncnd the h.tdm of the
esting reguiatory p ssa
basis for such rescission will be
addressed in that rulemaking. Fora
discussion of EPA's view on whether
the current NRC latory program
protects the public health with an
adequate margin of safety, and would
thus support rescission of subpart T, see
EPA’s proposal to rescind subpart T, 56
FR 67561 {(December 31, 1991).
Comments on the adequacy of the
current NRC regulatory grognm to
suppart rescigsion of su ‘m-t T will be
addressed in that rulem . and are
not relevant to the regulstory changes
adopted today.

10. Technical

10.1. EPA’s Risk Analysis Set Forth in
the Background Information Document
(BID}

Comment: EPA's risk analysis set
forth in the BID is flawed because the
“potentisl risk from radon emitted
during the two-year period (December
15, 1989-—December 15, 1991) cannot be
meaningfully compared to potential
increased risks from radon emitted until
sites are closed sccoraing to the dates
set forth in the MOU.™

Response: The purpose of this
rulemaking is to incorporate the timing
and monitoring isions of subpart T
into EPA’'s regulations,
thereby potentially providing the basis
for eventual rescission of subpart T. It
is reasonable to assume the bessline
risks and costs are those that would
bave resulted had the piles been
covered by December 185, 1991, pursuant
10 T. The modeling period used
for the beseline and for
the piles by the MOU dates is from
December 15, 1991 to December 15, -
2(61. This period does not inciude the
time between promulgation, December
15, 1989, and the date the piles were to
be covered, December 15, 1991.

Comment: EPA based its analysis of
the health risk posed by uranium mill
tailings dis gites on & number of
studies g with miners, however,
the evaluation of the working level
month (WLM) dosimetry for that
population is not correct. BEIR IV was
not sufficiently critical of the dsta on
whlchithojg:mlyﬁ:oubonxof
inbaling radon ters, speci y it
overestimated the to Swedish iron
miners, and to the Beaverlodge and
Onterio uranium miners.

Response: EPA relied on the National
Academy of Sciences’ BEIR IV report
and the 1987 repart by the National
Institute for Occupational Safety and
Heelth (NIOSH) in addition to other
relevant studies in its risk m
Given the broad uncertainty nt in
the risk assessment, any potential
overestimate would not EPA’s
conclusion on the risk from mill

In fact, the conclusion of one of
the studies cited in the comments, &
reassessment of the
uranium miners, states: “[ulnless new
studies significantly reduce the rangs of
uncwrtainty, there is little justification
for changing the limits for exposure to
l‘dOD L nlpms'ny . ® R. or !m k
occupational e " Review of Ris
Estim P;tes for I:m of Radon
Progeny by Miners: Presentation by the
Atomic Energy Board of Canada (AEBC)
before the ICHP Main Commission, Nov.
1092,

Comment: The radon emissions from
uncovered subpart T uranium mill
tailings piles is not s significant risk to
the public heelth.

Response: In this rulemaking EPA is
not revisiting the determinations made
in either the subpart T or UMTRCA
rulemakings that uranium mill tailings
piles need to be covered to protect the
public bealth. In addition, the court in
AMC 7 made it clear there was no
requiremen’ that EPA show e significant
risk from uranium mill tailings prior to
regulation of the tailings. American Min.

Congress v. Thomas, 772 F.2d 617, 629
(10th Cir. 1988).

10.2. Extensions

Comument: Extensions of time and the
practical aspects of clesure ocourring on
schedule are not m:ddmud in the BID
acCOmpan ro rule.

Response: Any d'::cm?&‘::modoi
extensions in the closure dates to
in the MOU would require the Y
selection of those piles to be granted
extensions and choioes of closure dastes.
There is no limit to the number of these
combinations. EPA believes that the
better procedure is to develop the model
based on the dates in the MOU, and to
recognize that extensions in the closure
dates would increase total emissions
and reduce present value costs,

10.3. Correlation Between 1 pCi/g of
Radium to the Radon Flux

Comment: The BID relies on & fulse
assumption that a concentration of

radium of 1 will result in 1 pCi/
mi-g radon flux the tailings.
Response: EPA recognizes that the

one-to-one redium to radon correiation
is an approximation. However, there is
no scientific consensus on what the
value should be. Numerous factors enter
into estimating the mmnu The
rete varies according to taili
charscteristics such as grain structure,
grain size and moisture content. It also
is affected by meteorological conditions
such ¢s tempersture and barometric
pressure. The impact of these factors on
the emanation rate is not well
understood. The rete can be expected to
vary across individual piles, and from
pile to pile. The Agency considered it
prudent to assume & rute the tailings
would be expected to exhibit at the time
they are dry, prior to constructing the

cover,

10.4. Equilibrium Factor

Comment: EF.A does not sccurately
address the equilibrium factor in the
BID.

Response: EPA uses 8 nominal velue
of 0.5 (rather than the 0.4 value used by
the Nationa! Council for Radistion
Protection (NCRP)) for the indoor
equilibrium factor for radon entering
houses directly from underground (see
Technical Support Document for the
1991 Citizen's Guide to Radon, pp. 2~
32, 33). However, when a house is
located downwind from the radon
source, ingrowth of radon decay
products will occur, end some of these
decay products will infiltrate the house.
As the radon and its decsy products
move downwind, ingrowth will
continue until an equilibrium between
continued ingrowth and loss of decay
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products due to ground deposition and
participation scaveaging is achieved.
Therefore, the equilibrium fraction will
increase with time, and with distance
traveled, unti! 8 maximum is reached
This equilibrium will be maintained
indefinitely. At a wind speed of 3.5 w/
s, this maximum is calculated to be
reached st about 20,000 metars {or about
12.5) miles. Since most of the
population exposed Lo radon from the
urenium mill tailings piles is more than
12.5 miles downwind, the value used in
the BID is believed to be appropriate.
Comment: EPA’s discussion of the
ilibrium factor in the BID does not
address support of the theoretical
estimates utilized by monitoring data.
Response: The decay of redioective
materials such as radon is well
understood. The diffusion of radon in
the atmosphere is also well known;
however it is a very complex
phenomena. 1t is traditionaily accepted
that the atmospheric dispersion of radon
and its decay products be modeled
because of the difficulty of measuring
their concentrations st points long
distances downwind from sources such
as mill tailings piles. EPA’s dispersion
models are based on accepted sciemtific
principles and have recnived
review. Given the difficulty inherent in
the messurement of mdon and its decay
products in the stmosphere, we see little
justification in requiring the
extraordinary efforts that would
necessarily be expended in
sccumulating monitoring dats on
emissions from mill tailings piles.

10.5. Moisture Content of Type B Soil

Comment: The 7.5 percent value for
moisture content of type B soil used in
EPA's BID should be revised to 8
percent to be consistent with NRC's
Regulatory Guide 3.64.

esponse: EPA used a moisture
content of 7.5 percent for type B soil in
estimating the emanation of radon
through earthen covers on mill tailings
piles. This assumed moisture content
for type B soil has been used in all of
EPA’s rulemeakings under UMTRCA and
the CAA since 1983, The diffusion of
radon through covers is e very complex
phenomena that is affected by e large
number of variables. For exampie, &
small change in the assumed porosity of
the cover material, & change within
NR(C's accepted range of these values
(NUREG/CR~3533), would change the
estimated emanation rate to 8 greater
extent than would & change in the
assumed moisture content from 7.5
percent to 6 percent. Given the
sensitivity of the estimated diffusion
rate to variation in the input parameters,
EPA does not believe that « change to

NRC's default value of 8 parcent for the
moisture content for type B soil is
warranted.

10.6. Computer Codes Used to Assess
Heaith Effects

Comment: It appears EPA is
modifying existing n%\lniam without
benefit of rulemaking by discussing
“Ca A" in the BID, since
“Comply-R™ was the computer code
used 1o assess health efincts under the
current CAA regulations (NESHAPs).

Response: The com puter code
“Comply-R" was not used in the 1949
NESHAPs rulemuaking for sstimating
health risks from uranium mill tailings
piles. EPA used “AIRDOS" for
estimating the health risks froan these
piles tn the 1080 r_Jemaking, which
gives resuits essentiaily the same as
“Cap-85-EPA."

10.7. Evaporation Ponds

Comment: Some commenters strongly
support allowing evaporation ponds to
remain open afler emplacernent of the

t redon urier.

Response: EPA  acwived many
comments to the Advanoed Notice of
Proposed Rulemaking (ANPR) noting
that evaparstion ponds should be
excluded from the expeditious cover
requirement. EPA reiterates that the
Agency does not intend the expeditious
radon cover requirement to extend to
areas where evaporation ds are
located, even if oo the itself, 1o the
exten! that such evaporstion pond is
deemed by the Linplamenting agency
(NRC or an affacted Agreement State) Lo
be an appropriate aspect to the overall
nmodurproytm for the particular site.
Rather, the evaporation area may
be covered to control efter it is no
longer in usc and ready for covering.
EPA believes the overall public th
interest in comprehensively resol
the problems associated with each site
is best served by requiring that the
radon cover be € tiously installed
in & manner thet does not require
interruption of this espect of
remediation. Moreover, the ponds
themselves serve us an effective radon
barrier. EPA believes that provided all
other parts of the pile are covered with
the radon barrier, compliance with the
20 pCi/m *-g standard will result, and
this will be maintained by covering the
evaporation pond area when it is no
longer in use

11, Miscellaneous
11.1. Amending UMTRCA

Comment: One commenter objects to
an apperent EPA request to amend
UMTRCA to include timing
requirements.

Response: EPA did not intend to
request that UMTRCA be emended
when it stated in the preamble to the
proposed rule “TTThus the Agency
believes that UMTRCA should be
amended * * * in vrder to find that the
NRC program protects the public with
an emple margin of safety * * * " EPA
was referring to the proposed
amendments to the UMTRCA
regulations pramulgated by EPA at 40
CFR 192 subpart D,

11.2. Provisions for the Impacts of
Flooding at the Sites

Comunent. EPA has not duly
considersd the possible implications of
the current Midwest flooding on
uranium mill tailings disposal sites,
particularty one sits located near the
Coloredo River.

Response: The MOU and this rule are
directed to timely compliance with the
20 pCi/m2-¢ flux standard and not
erosion protection and ground water
remediation. This rulemaking addresses
changes to t..e UMTRCA regulations
which EPA believes are requisite to a
finding that the NRC regulatary program
protects the public health with an ample
margio of gafety. Milestones which arm
not reasonably calculated 1o advance
timely compliance with the 20 pCl/
mi+s standerd. e g, installation of
erosion protection and groundwater
corrective actions, are not re'»vant 1o
the tailings closure plans (redon) end
are not the subject of this action. EPA
does not intend today's amendments to
subpart D to sddress groundwater and
erosion protection concerus and in
addition understands that no
nonoperstional urenium mill tsilings
disposal site was in jeopardy dus to the
recent flooding in the Midwest. EPA
understands NRC and the Agreement
States consider the possibility of
flooding at & particular site in reviewing
the site's reclamation and closure plan
Furthermore, EPA understands thet the
magnitude of floods considerad by the
NRC are based upon the probable
maximum flood, or the probable
maximum precipitation event. These
events generally have s much lower
probe bility of occurrence and larper
maguitude for & given drainage ares
theu the events thet occurred in the
Midwest this year. Design practicss for
protecting uranium mill ta:l.ngs covers
from erosion are described in NRCy
Design of Erosion Protect.on Cowers for
Stabilization of Uranium Mil! Teuings
Sites (1990).
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V1. Miscellaneous
A. Paperwork Reduction Act

In light of NRC's conforming
regulations and any recordkeeping
regulations edopted thereunder, and the
designation in UMTRCA of NRC and

ent State suthority to imple.nent
and enforce such tions, any issues
under the Paperwork Reduction Act are
properiy conzdered by NRC in its
conforming regulations.

B. Executive Order Requirements

This action was submitted to the
Gffice of Management and Budget
(OMB) under Executive Order 12261,
which was revoked by Executive Order
12866 on September 30, 1993. This
action was not clessified as “major”
under Exacutive Order 12291.
Therefore, the Agency did not prepars &
Regulstory Impact Analysis ). OMB
completed their review under Exscutive
Order 12866. OMB's written comments
(if any) are svailable in the public
dockst.

C. Regulatory Flexibility Analysis

Section 603 of the Regulatory
Flexibility Act, § U.S.C. 603, requires
EPA to prepare and make svailable for
comment an “initial regulatory
flexibility analysis” which describes the
effect of this rule on small business
entities. However, section 805(b) of the
Act provides that an analysis not be
required when the head of an Agency
certifies that the rule will not,
promulgsted, have a significant
economic impact on & substantial
number of small entities.

It was found in the 1689 rule for 40
CFR Part 61, subpart T that there was no
significant impact on small business
entities. There has been no change in
this finding, since no new tailings piles
have been constructed since 1989.
Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 US.C.
605(u), EPA certifies that this rule will
not have a significant economic impact
on & substantia] number of small
entities.

List of Subjects in 40 CFR Part 182

Alr pollution contrel, Environmental
protection, Groundwater protection,
Hazardous constituents, Hazardous
meterials, Radiation protection, Radium,
Radon, Thorium and Uranium,

Dated. October 28, 1983
Carol M. Browner,

Administrator

Part 162 of chapter I, subchapter F of
title 40 of the Code of Federal

Regulations is amended as follows

PART 182—{AMENDED)

1. The authority citstion for part 182
continues to read es follows:

Authority: Sec. 275 of the Atomic
Act of 1954, 42 U.S.C. 2022, as edded by
Uranium Mill Teilings Radiation Control Act
of 1978, Public Law 85604, as amended.

Subpert D—{Amended)
2. Section 192.31 is amended

ad new phs (k), (1), (:ly). {n),
(o), (p), and lq) to read as follows:

§192.21 Defintions and crossveferences.
(k) As expeditiously as practicable
considering technological feasibility
means as quickly as possible
considering: the physical characteristics
of the tailings and the site; the limits of
available technology;: the need for
consistency with mandatory
requirements of other regulatory

; and factors d the
control of the licansee. phrase
permits consideration of the cost of
compliance only to the sxtent

call ded for by use of the

term ' le technology.”

(1) Permanent Radon jer means
the finel radon barrier constructed to
achieve compliance with, including
sttainment of, the limit on relsases of
radon-222 in § 192.32(b)(1)(i).

(m) Available technology means
technologies and methoxs for emplacing
e e st ot o
mi! iles ar im ts.
This term shsll not be construed to
include meas\res or
techniques that d impose costs that
are grossly excessive as measured by
practice within the industry or one that
is reasonably enslogous, (such as, by
way of lllustretion only, unreasonable
overtime, staffing or transportation
requirements, etc., consi normal
practice in the industry; laser tusion, of
soils, etc.), provided there is reasonable
progress towsrd emplacement of &
permanent radon barrier. To determine

ly excessive costs, the relevant

line ageinst which cost increases
shall be compared is the cost estimate
for tailings impoundment closure
contsined in the licensee's tailings
closure plan, but costs beyond such
estimates shall not automatically be
considered grossly excessive.

(n) Tailings Closure Plar: (Radon)
meens the Nuclear Regulstory
Cornmission or Agreement State
approved .ghn detailing activities to
accomplish timely emplacement of &
permanent radon barrier. A mufgs
closure plan shall include & schedule for
key radon closure milestone activities
such as wind blown tailings retrievsl

and placement on the pile, interim
stabilization (inciuding dewstering or
the removal of fresstanding liquids and
recontouring), end emplacement of a
t radon barrier coustructed to
achieve compliance with the 20 pCi/
m-4 flux standard as expeditiously as
naécl‘lhhundudlng fectors bolynnd th
i “
control g the licensos).

(o) Factors the control of the
licensee means tely
causing delay in mesting the schedule
in the applicable licanse for timely
emplecement of the permenent radon
barrier notwithstanding the good faith
efforts of the licensee to achieve
compliance. These factors may include,
but are not limited to, ph
conditions st the site; inclement ,
weather or climatic conditions; an act >f
God; an act of war; & judicial or
cdminlm'thivo order or decision, or
change to the statutory, regulatory, or
other legal requiremants epplicsile to
the licensee's fecility that would
preciude or delay the performance of
sctivities required for compliance; labor
disturbances; any modifications,
cessation or delay ordered by stste,
Federal or local es; delays beyond
the time reasonab in
obtaining necessary governmental

its, ses, approvals or consent
or activities described in the tailings
closure plan (radon) proposed by the
licenses that result from agency failure
to take final sction after the licensee has
made & faith, timely effort to
submit y sufficient epplications,

or omission of any third party over
whom the licensee has no control.

{p) O ional means that a uranium
mill tai pile or impoundment is
being for the continued placement
of uranium byproduct material or is in
stendby status for such placement. A
tailings pile or impoundment is
operational from the dey thet uranium
byproduct material is first placed in the
pile or impoundment until the dey final
closure begins.

(q) Milestone means an enforceable
date by which action, or the occurrence
of an event, is required for purposes of
achieving compliance with the 20 pCi/
m? - s flux standard.

3. Section 192.32(a) is amended by
redesignating peregraphs (a)13) and
(a){4) as paragraphs (a)(5) and (e){€), end

by sdding new paragraphs (a)(3) and
(8)(4), 1o read as follows:
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§192.32 Swnderds.

‘.J. & =
Iil(i!lknnimmuumnapihs:d'

State shall limit release of
rsdon-222 by emplacing & parmanant
radou barrier. This permanent radon
barrier shall be constructed es
expediticusly as practicable considering
techn feasibility [including
factors beyond the control of the
licensee) aftar the pile or impoundment
ceases to be op«rational. Such control
shall be carried out in accordance with
a written tailings closure plan {radon) to
i by the Nuclear
Regulatory Commission or
Stote into individual sits Lomnses.

(ii) The Nuciear Regulatory
Commission ar Agreenent State may
spprove s licenses's request Lo extend
3:- time for performance of milestones

. after providing an opportunity for

ublic participation, the Nuclear
:aguhu:'y Commission or
State finds thet compliance with the 20
pCl/m2~s flux stan has beer
demonstrsted using @ method approved
by the NRC, in the meuner required in
192.32(a)4){i). Oniy under these
circurnstances and during the period of
the extension must compliance with the
20 pCi/m? - s flux standard be
demonstrated each year.

extend the ﬁn:l‘ mmphm date for
emplacement permanent redon
berrier. or relevant milestcne, based

upon cost if the new dats is established
after & finding by the Nuclear Regulstory
Commission or State, after
providing an opportunity for public
participation, that the licensee is
making good faith efforts to emplece &
permanent radon barrier; the delay is
consistent with the definition of
“gvailable technology” in § 192.21(m);
and the delay will not nsult in radon
releases that are determined to result in
significant incremental risk to the
public health.

(iv) The Nuclear Regulatory
Commission or Agreement State may, in
m&onn 10 a request from & licensee,
suthorize by license or License
amendment a portion of the site to
rewmain ible during the clogure
process 10 accept ursnium byproduct
material s defined in section 11(e)(2) of
the Atomic Energy Act, 42 'J.5.C
2014(e)(2), or to sccept materials similar
to the physical, chemical and
radiological cheracteristics of the in situ
uranium mill tailings and associated
wastes, from other sources. No such
suthorization may be used as & means
for delaying or otherwise impedi
emplacement of the permanent ra
barrier over the remzinder of the pile or
impoundment in 8 menner that will
echieve compliance with the 20 pCi/

m? -3 flux standerd, everaged over the
entire #20 or impoundment,

(v} The Nuclear Regulatory
Commiesion ar Agreament State may, in
mgonn tu & request from a licensee,
#1thorizs by license or license

andment & portion of & pile or

oundment to remaein accessible after

;iacernent of & permanent radon
harrier to scoerd uranium byproduct
material as defined in section 11(e)(2) of
the Atomic Energy Act, 42 US.C
2014{e)(2), if compliance with the 20

m? - s flux standard of

§ 182.32(b)1)(il) ts demonstrated by the
licenses’'s monitoring conducted in &
manner consistent with §192.32(a)(4)(i).
Such suthorization may be provided
only {f the Nuclear Regulatory
Commission or Agreement State makes
& finding, cunstituting final sgency
action and after providing an
opportunity for public participation,
that the site will continue to achieve the
20 pCi/m2 ~ s flux standard when
ave over the entire impoundment.

(4)(i) Upon emplacement of the
permuanent radon barrier pursuant to 40
CFR 192.32(2)(3), the licensee shall
conduct appropriate monitoring and
anslysis of the radon-222 releases 1o
demonstrate that the design of the

rmanent radon barrier is effective in
imiting releases of radon-222 to & leve!
not exueeding 20 pCi/m? ¢ as required

by 40 CFR 192.32(b)(1)(ii). This
monitoring shall be canducted using the
procedures described in 40 CFR pant 61,
Appendix B, Method 115, or any other
measurement method pro bya
licensee that the Nuclear tory
Commission or Agreament State
approves as baing ut least s effective as
EPA Maethod 115 in dem ing the
effectiveness of the permanent

barrier in achie compliance with
the 20 pCi/m? ~ s flux standard.

(ii) When phased emplacement of the
permanent radon barrier is included in
the applicable tai closure plan
(radon), then radon flux monitoring
required undar § 192.32(a)(4)(i) shall be
conducted, however the licensee shall
be allowed to conduct such monitaring
for each porticn of the pile or
im ent on the radon
barrier has been emplaced by
conducting flux monitaring on the
closed portion.

4. Section 182.32(b}(1), footnote
number 1 is revised to read as follows:

§192.32 Standards.
- . L - .
(b) LI
(1) LA
'The standard applies to design with &

moni requirement &s specified in
§192.22(a)(4).

Subpart E-{Amended]

5. Section 192.41 is amended by
revising the introductory text and
adding paragraph (e) to read as follows:

§18247 Provisions,

Except as otherwise noted in
§192.41(e), the provisions of subpart D
of this part, including §§192.31, 18232,
and 192.33, shall 'Fply to tharium
byproduct material and:

(¢) The provisions of § 192.32(s) (2)
and (4) do not apply to the management
of thorium byproduct material.

IFR Doc. 93-27707 Filed 11-12-93; 845 am)
BILLING CODE 0460-80-
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[7590-01]
NUCLEAR REGULATORY COMMISSION
10 CFR Part 40
RIN 3150-AE77
Uranium Mi11 Tailings Regulations; Conforming NRC Requirements to EPA
Standards

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory Commission (NRC) is amending its regulations
governing the dispesal of uranium mill tailings. These changes conform
existing NRC regulations to regulations published by the Environmental
Protection Agency (EPA). The conforming amendments are intended to clarify
the exisiing rules by ensuring timely emplacement of the fina! radon barrier
and by requiring appropriate verification of the radon flux through that
barrier. This action is related tc another action by EPA to rescind its
National Emissions Standard for Hazardous Air Pollutants (NESHAPs) for radon
emissions from the licensed disposal of uranium mill tailings at non-

operational sites.

EFFECTIVE DATE: This regulation becomes effective on (30 days after

publicatior in the Federal Register).
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FOR FURTHER INFORMATION CONTACT: Catherine R. Mattsen, Office of Nuclear
Regulatory Research, U.S. Nuclear Regulatory Commission, Washington, DC 20555,
telephone (30]1) 452-3638.

SUPPLEMENTARY INFORMATION:

Background

On April 29, 1983 (48 . 9584), EPA proposed general environmental
standards for uranium and thucium mill tailings sites licensed by NRC or one
of its Agreement States. Final standards were published on September 30, 1983
(48 FR 45926), and codified in 40 CFR part 192, subparts D and E. On
October 16, 1985 (50 FR 41852), NRC published amendments to 10 CFR part 40 to
conform its rules to EPA’s general standards in 40 CFR part 192, as it
affected matters other than ground water protection. Both NRC and EPA
regulaticns included a design standard requiring that the tailings or wastes
from mill operations be covered to provide reasonable assurance that radon
released to the atmosphere from the tailings or wastes will not exceed an
average of 20 picocuries per square meter per second (pCi/m’s) for 1000 years,
to the extent reasonably achievable, and in any case, for 200 years.

Neither the EPA standards of 1983 nor NRC's conforming standards of 1985
established compliance schedules to ensure that the tailings piles would be
expeditiousl' closed and the 20 pCi/m°s standard would be met within a
reasonable period of time. Criterion 6 of appendix A to part 40 was initially
only a design standard and did not require verification that the radon

releases meet this "flux standzrd."
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In response to the separate requirements of the Clean Air Act (CAA), EPA
promulgated additional standards in 40 CFR part 61 (subpart T for non-
operational sites) to ensure th;t the piles would be closed in a timely manner
(December 15, 1989; 54 FR 51654). This regulation applies only to uranium
mill tailings and requires, in addition to the flux standard of 20 pCi/m's,
that once a uranium mill tailings pile or impoundment ceases to be
operational, it must be closed and brought inte compliance with the standard
within two years of the effective date of the standard (by December 15, 1991)
or within two years of the day it ceases to be operational, whichever is
later. If it were not physically possible for the mill owner or operator to
complete disposal within that time, EPA contemplated a negotiated compliance
agreement with the mill owner or operator pursuant to EPA’s enforcement
authority in order to assure that disposal would be completed as quickly as
possible. Subpart T of 40 CFR part 61 also requires testing for all piles
within the facility to demonstrate compliance with the emission 1imit and
specifies reporting and recordkeeping associated with this demonstration.

Subpart T was challenged by a number of parties including the American
Mining Congress (AMC), the Environmental Defense Fund (EDF), and the Natural
Resources Defensa Council (NRDC). In addition, AMC, the NRC, and others filed
an administrative petition for reconsideration of subpart T. Among the
concerns of these parties was the argument that the overlap between EPA’s
subpart D of 40 CFR part 192 (based on the Uranium Mill Tailings Radiation
Control Act (UMTRCA)) and subpart T of 40 CFR part 61 (based on the CAA)
resulted in regulations that are unnecessarily burdensome and duplicative.
Among other things, the industry also alleged that subpart T was unlawful

because it was physically impossible to come into compliance with subpart T in
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the time required. In November 1990, Congress amended the CAA by including a

new provision, section 112(d)(9). This provision authorized EPA to decline to
regulate radionuclide emissions from NRC licensees under the CAA if EPA fourd,
by rule, after consultation with NRC, that the regulatory program implemented

by NRC protects the public health with an ample margin of safety.

In July 1991, EPA, NRC, and the affected Agreement States began
discussions concerning the dual regulatory programs established under UMTRCA
and the CAA. In October 1991, those discussions resulted in a Memorandum of
Understanding (MOU) between EPA, NRC, and the affected Agreement States. The
MOU outlines the steps each party would take to both eliminate regulatory
redundancy and to ensure uranium mill tailings piles are closed as
expeditiously as practicable. (The MOU was published by EPA on
October 25, 1991 (56 FR 55434) as part of a proposal to stay subpart T.) The
primary purpose of the MOU 1s to ensure that the owners and operators of all
disposal sites that have ceased operation and those owners and operators of
sites that will cease operation in the future effect emplacement of a final
earthen cover to limit radon emissions to a flux of no more than 20 Pci/m’s as
expe“itiously as practicable considering technological feasibility. The MOU
presents a goal that all current disposal sites be closed and in compliance
with the radon emission standard by the end of 1997 or within seven years of
the date on which existing operations cease and standby sites enter disposal
status. The attachment to the MOU 1ists specific target dates for completing
emplacement of final earthen covers to 1imit radon emissions from non-
operational tailings impoundments. These target dates were based on

consultations with the licensed mill operators.
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On December 31, 1991, the EPA published three Federal Register notices:
a final rule to stay the effectiveness of 40 CFR part 61, subpart T, as it
applies to owners and operators of uranium mill tailings disposal sites
licensed by the NRC or an Agreement State (56 FR 67537); a proposed rule to
rescind 40 CFR part 61, subpart T, as it applies to uranium mil1 tailings
disposal sites licensed by the NRC or an Agreement State (56 FR 67561); and an
advance notice of proposed rulemaking to amend 40 CFR part 192, subpart D, to
require that site closure occur as expeditiously as practicable considering
technological feasibility and to add a demonstration of compliance with the
design standard for radon releases (56 FR 67569). The stay of effectiveness
of subpart T is to remain in effect until EPA takes final action to rescind
subpart T and amend 40 CFR part 192, subpart D, to ensure that the remaining
rules are as protective of the public health with an ample margin of safety as
implementation of subpart T, or until June 30, 1994. If EPA fails to complete
these rulemakings by that date, the stay will expire and the requirements of
subpart T will become effective.

The stay of effectiveness of subpart T was also challenged. Discussions
continued between EPA, the litigants, and the NRC. In February 1993, final
agreement was reached to settie the pending litigation and the administrative
proceeding, avoid potential future litigation, and otherwise agree to a
consensus approach to regulation of licensed non-operational uranium mill
tailings disposal sites. EPA announced the settlement agreement in a notice
of April 1, 1993 (58 FR 17230). The NRC was not a signatory to this agreement
but agreed in principle with the settlement agreement. The settlement
agreement further defined steps for implementing the MOU., It called for the
NRC to amend its regulations in appendix A of part 40 to be substantially
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consistent with a specific regulatory approach described in the settlement
agreement. It also described actions to be taken by the parties to the
agreement which were intended to implement the MOU and eliminate further
litigation with respect to subpart T.

On June 8, 1993 (58 FR 32174), the EPA proposed minor amendments to
40 CFR part 192, subpart D, to ensure timely emplacement of the final radon
barrier and to require monitoring to verify radon flux levels (a one-time
verification). In that notice, the EPA stated its tentative conclusion that
if those amendments to 40 CFR part 192, subpart D, were properly implemented
by NRC and the Agreement States to ensure specific, enforceable closure
schedules and radon level monitoring, the NRC's regulatory program for non-
operational uranium mill tailings piles would protect the public health with
an ample margin of safety. The EPA also noted its intent to publish a
proposed finding for public comment on whether the NRC program protects public
health with an ample margin of safety before taking final action on rescission
of 40 CFR part 61, subpart T.

On November 3, 1993 (58 FR 58657), the NRC published a proposed revision
to appendix A of part 40 intended to conform to EPA’s proposed revisions to
40 CFR part 192, subpart D. On November 15, 1993 (58 FR 60340), the EPA
published a final effective rule amending 49 CFR part 192, subpart D. This
final amendment to appendix A of 10 CFR part 40 must conform to
40 CFR part 192, subpart D, as amended on November 15, 1993. Changes in this
final rule that relate to changes made in EPA’s final rule are noted in the
detailed discussion.

On February 7, 1994 (59 FR 5674), the EPA published a supplement to its

proposed rescissicn of subpart T as it applies to owners and operators of
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uranium mill tailings disposal sites licensed by the NRC or an Agreement
State. That action was also taken in accordance with the settlement
agreement. That notice did not present a change from EPA’s plans, strategies,
or findings as discussed in the actions pertaining to the revision of

40 CFR part 192, subpart D. EPA invited comments on the proposed rescission
of subpart T and on its determination that the NRC regulatory program protects
public health and safety with an ample margin. It does not specifically
address NRC actions except that EPA has again stated that this conforming rule
is necessary to support the rescission of 40 CFR part 61, subpart T.

EPA’s revision to 40 CFR part 192 is not intended to change EPA’s
original rationale or scheme set forth in its 1983 rule. The EPA rule "seeks
to clarify and supplement that scheme in a manner that will better support its
original intent." EPA's final rule and this NRC conforming rule require that
when a uranium mill becomes non-operational, the final barrier to control
radon will be emplaced as expeditiously as practicable considering
technological feasibility (including factors beyond the control of the
Ticensee). Setting interim dates for achieving milestones towards emplacement
will support and better assure this progress. Alsc, post-emplacement
determination of radon flux will serve as confirmation that the design of the
cover is working as intended. EPA’s June 8, 1993 (58 FR 32174), notice of
propoesed rulemaking and its November 15, 1993 (58 FR 60340), notice of final
rulemaking provide detailed discussion of the rationale for the action and the

legislative and regulatory history leading to its proposal.
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Coordination with Affected NRC Agreement States

The affected Agreement States of Colnrado, Texas, and Washington, as
well as the State of I1linois, were provided a dra®t of the proposed rule
before its promulgation. These States’ comments and the Commission’s
responses were discussed in the notice of proposed rulemaking of November 3,
1993 (58 FR 58657). Copfes of that notice were sent to the affected States.
One State submitted comments, which are addressed below along with the other

comments received.

Issue of Compatibility with Agreement States

The Commission his determined that these changes are a Division 2 matter
of compatibility. 'nder Division 2, States must adopt the provisions of an
NRC rule but can alop: more stringent provisions. A State may not adopt less
stringent ones. This designation (Division 2) is compatible with section 2740
of the Atomic Energy Act of 1954, as amended (AEA).

Description of the Rule

Section B4a(2) of the AEA requires the Commission to conform its
regulations governing uranium mill tailings to applicable EPA requirements and
standards. Based on this requirement and the plans and schedules related to
the rescission discussed in this document, the NRC proposed to amend appendix
A of 10 CFR part 40 to conform to EPA proposed amendments to 40 CFR part 192,

subpart D, concerning non-operational, NRC or Agreement State licensed mill
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tailings sites. Criterion 6 of appendix A to part 40 requires that an earthen
cover (or approved alternative cover) be placed over v anium mill tailings to
control the release of radon-222 at the end of milling operations. This cover
is to be designed to provide reasonable assurance that releases of radon will
not exceed an average of 20 pCi/m’s and that the barrier will be effective in
controlling radon releases to this level for 1,000 years, to the extent
reasonably achievable, and, in any case, for at least 200 years. The design
for satisfying the longevity requirement inciudes features for erosion control
such as the placement of riprap over the earthen cover itself. (Criterion 6
is also appiicable to thorium mill tailings. These amendments to Criterion 6
apply to uranium .»'11 tailings only.)

This rule, both as proposed and as now being adopted, amends
Criterion 6, adds a new Criterion 6A, and adds to the definitions contained in
the Introduction to appendix A to part 40.

Paragraphs (1), (5), (6), and (7) of revised Criterion 6 contain the
previously existing requirements of Criterion 6. These provisions were not
the subject of or affected by this rulemaking. These preexisting portions of
Criterion 6 appear in this notice only for the purpose of numbering the
paragraphs for ease of reference to specific requirements contained within the
criterion. However, minor conforming revisions, as pruposed, have been made
to paragraph (1) of Criterion 6 and its footnotes for clarity and consistency
with the requirements.

This rule adds a requirement to Criterion 6 for a one-time verification
that the barrier, as constructed, is effective in controlling releases of
radon from uranium byproduct material to levels no greater than 20 pCi/m’s

when averaged over the pile or impoundment. This provision, which appears at
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paragraph (2), also specifies EPA method 115, as described in 40 CFR part 61,

appendix B, as a standard for adequate demonsiration of compliance. As 1is

required by the recent amendments to 40 CFR part 192, subpart D, the licensee

must use this method or another approved by the NRC as being at least as

effective in demonstrating the effectiveness of the final radon barrier. A
part 61, append 3, has been made available for inspection at

the NRC Public Document Room, 2120 L Street, NW. (Lower Level),

Washington, DC

Because of practical reasons, the verification of radon flux levels must

.
1
!

take place after emplacement of the final radon barrier but before completion
of erosion protection features. In order for the results of the verification
to remain valid, erosion protection features must be completed before
significant degradation of the earthen barrier occurs. The NRC will consider
this in a final determination of compiiance with Criterion 6. The NRC could
require, among other things, repetition of part or all of the verification
procedures on a case-by-case basis if significant delay occurs before
compietion of erosion protection features.

Paragraph (3) of revised Criterion 6 adds a requirement that, if the
reclamation plan calls for phased empiacement of the final radon barrier, the
verification of radon flux be performed on each portion of the pile or
impoundment as the final radon barrier is completed.

Paragraph (4) specifies the reporting and recordkeeping to be made in
connection with this demonstration of effectiveness of the final radon
barrier. A one-time report that details the method of verification is to be

made within 80 days of completion of the final determination of radon flux

levels. Records will be required to be kept until license termination
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documenting the source of input parameters and the results of all measurements
on which they are based, the calculations and/or analytical methods used to
derive values for input paramet;rs, and the procedure used to determine
compliance. These reporting and recordkeeping requirements are comparable to
the EPA requirements in 40 CFR part 61, subpart T.

The Commission notes that the proper implementation of the design
standard of paragraph (1) of Criterion 6 is of primary importance in the
control of radon releases. The addition of the requirement for verification
of radon flux levels does not replace or detract from the importance of the
radon attenuation tailings cover design standard.

The new Criterion 6A addresses the timeliness of achieving radon
emission control in the case of uranium mill tailings. Criterion 6A requires
that the emplacement of the earthen cover (or approved alternative cover) be
carried out in accordance with a written, Commission-approved, reclamation
plan that includes enforceable dates for the completion of key reclamation
milestones. This plan will be incorporated as a condition of the individual
license. This plan must provide for the completion of the final radon barrier
as expeditiously as practicable considering technological feasibility after
the pile or impoundment ceases operation. This timeliness requirement has the
same goals for completing the final radon barrier as were in the MOU discussed
above. In addition, erosion protection features must also be completed in a
timely manner in accordance with the Commission-approved reclamation plan.

For the purposes of Criterion 6A, definitions are being added to the
Introduction of appendix A to part 40 (in alphabetical order with the

preexisting definitions) for: as expeditiously as practicable considering
technological feasibility, available technoloqy, factors beyond the control of
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the licensee, final radon barrier, milestone, operation, and reclamation plan.
These definitions are substantively the same as contained in the EPA’s recent

ame.dment to 40 CFR part 192, subpart D. However, reclamation plan covers a
broader range of activities than required in EPA’s tailings closure plan

{radon). Reclamation of the tailings in accordance with appendix A to part 40
includes activities also occurring after the end of operation that are beyond
those involved in the control of radon releases, such as groundwater
remediation. Thus, it is appropriate and efficient for planning if these
activities are addressed in a single document. ({(This rule would also allow
the reclamation plan to be incorporated into the pre-existing closure plan,
also required by appendix A, which includes other activities associated with
decommissioning of the mill.)

A definition of final radon barrier was also included in the
Commission’s proposed rule to facilitate the drafting of clear regulatory text
and to eliminate any ambiguity with respect to compliance with the 20 pCi/m's
"flux standard" after completion of the final earthen barrier and not as a
result of any temporary conditions or interim measures. This definition
excludes the erosion protection features which were not a subject of EPA’s
amendment to 40 CFR part 192. The EPA’s proposed rule had not provided a
definition of this term or comparable term. However, in its final rule, the

EPA added a definition of the term permanent radon barrier, also to reduce
ambiguity. The EPA’s definition is substantively the same as the NRC

definition of final radon barrier. The EPA used the word "permanent” in

keeping with the terminology of the settlement agreement but defined
"permanent radon barrier" as "the final radon barrier constructed to achieve

compliance with, including attainment of, the 1imit on releases of radon-222
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in §192.32(b)(1)(11)." Both definitions refer to comparable standards
requiring control of radon releases to levels not exceeding 20 pCi/m’s after
closure. This final NRC rule continues to use the word "final" as proposed,
because it is more appropriate. The word "final"™ more accurately describes
the Tast earthen cover over the tailings pile without the erosion protection
features. The barrier would not provide permanent protection without the
erosion protection features. Even after these features are completed, the
applicable long-term design standard in paragraph (1) of Criterion 6 is
"effective for 1,000 years, to the extent reasonably achievable, and, in any
case, for at least 200 years." Although not intended by EPA, the term
"permanent” could be interpreted to imply “forever."

Factors beyond the control of the licensee are defined as factors
proximately causing delay in meeting the schedule in the applicable
reclamation plan for the timely emplacement of the final radon barrier
notwitastanding the good faith efforts of the licensee to compiete the
barrier. Consistent with the final version of EPA’s rule, the following
description of possible factors beyond the control of the licensee has been
added t. the def’nition in this final rule: these factors may include, but are
not limited to:

Physical conditions at the site;

Inclement weather or climatic conditions;

An act of God;

An act of war;

A Judicial or administrative order or decision, or change to the

statutory, regulatory, or other legal requirements applicable to the
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licensee’s facility that would preclude or delay the performance of activities
required for compliance;

Labor disturbances;

Any modifications, cessation, or delay ordered by State, Federal, or
local agencies;

Delays beyond tie time reasonably required in obtaining necessary
government permits, licenses, approvals, or consent for activities described
in the reclamation plan proposed by the licensee that result from agency
failure to take final action after the licensee has made a good faith, timely
effort to submit legally sufficient applications, responses to requests
(including relevant data requested by the agencies), or other information,
including approval of the reclamation plan; and

An act or omission of any third party over whom the licensee has no
control.

In the definition of available technology, the phrase "and provided
there is reasonable progress toward emplacement of a permanent radon barrier”
was not included in the Commission’s proposed rule as it seemed inappropriate
within the definition and the concept is incorporated into the standard
itself, i.e., Criterion 6A. This phrase has been included in the final
definition with the word "final" in place of "permanent" in keeping with the
terminology used in this rule. A parenthetical with illustrative examples of
grossly excessive costs has also been added consistent with EPA's final
amendments.

The definitions for as expeditiously as practicable considering

technological feasibility and reclamation plan have been specifically
identified as applying to only Criterion 64 to prevent any potential
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misapplication. This has not been done in the case of the other definitions
because either the terms are not used elsewhere in appendix A or are used
consistently with the definitions being added.

This rule goes beyond EPA's rule by requiring that the erosion
protection barriers (or other features for longevity) be completed in a timely
manner. However, the rule does not require that enforceable dates be
established for completion of erosion protection as a condition of license.
(The key reclamation activities or "milestones” for which enforceable dates
are to be established are the same as in EPA’s rule.) The reason for this
difference is so that the NRC can assure that erosion protection is completed
before the barrier could degrade significantly while allowing more flexibility
in this regard than for the "key reclamation milestones.” Allowing
significant degradation of the cover before completion of other aspects of the
design could violate the design basis.

As a result of the MOU, most affected licensees (those facilities that
wer2 non-operational at the time of the MOU) have voluntarily submitted
reclamation plans which include proposed dates for attainment of key
reclamation milestones. (Planning for reclamation activities with Commission
approval was required by previously existing regulations.) The process of
approving those reclamation plans, at least those portions dealing with
control of radon emissions, and amending the licenses to make the dates for
completion of key reclamation milestones a condition of license is complete
with the exception of the Atlas site in Moab, Utah. (In this case, license
amendment has been delayed pending resolution of issues raised when the action
was noticed in the Federal Register.) These impoundments are in the process

of being reclaimed with varying degrees of completion. Other affected NRC
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licensees include one whose impoundment has ceased operation since the MOU and
who is in the process of preparing a reclamation plan, and four with
operational! impoundments who will be affected at the time the impoundments
cease to be operational.

The considerations made in these recent licensing actions have been
consistent with those reflected in this rule, i.e., paragraph (1) of
Criterion 6A has essentially been implemented prior to promulgation as a
resul* of the MOU and the settlement agreement and in anticipation of the
am dments to 40 CFR part 192 and this rulemaking. Thus, the deadlines for

.pletion of milestones established in licenses will not need to be
reconsidered as & result of this rule. Also, the actions taken since the MOU
in the case of the Atlas site in Moab, Utah are consistent with this
rulemaking. The Ticensee has submitted proposed revisions to its reclamation
plans. The licensee has also supplied further informaiion and propused
modifications to address concerns that have been raised. Notices of proposed
amendments to the license to provide for public participation have been
published. The most recent of these was published on April 7, 1994
(58 FR 16665). Delays in the schedule for radon barrier emplacement are as a
result of difficulties in resolving technical issues related to the adequacy
of plans for erosion protection and groundwater protection and the
consideration of alternatives under the National Environmental Policy Act.
Thus, delays result from a combination of "the need for consistency with
mandatory requirements of other regulatory programs" and “factors beyond the
control of the licensee." This case is primarily an example of factor number
(8) in the definition of factors bevond the control of the licensee concerning

delays in obtaining necessary approvals. The issues of concern in the
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approval of this revised reclamation plan are yet to be resolved and further
delays are possible. However, no new issues with regard to the scheduling of
final radon barrier emplacement are added as a result of this rule. The
license amendment process and the approval of the reclamation plans will not
be adversely affected. The NRC staff is continuing to provide timely
attention to the resolution of this case.

Paragraph (2) of Criterion 6A adds specific criteria for certain
circumstances under which the NRC may extend the time ailowed for completion
of key milestones once enforceable dates have been established. An
opportunity for publiic participation will be provided in a decision to extend
the time allowed in these cases. The Commission may approve an extension of
the schedule for meeting milestones if it is demonstrated that radon emissions
do not exceed 20 pCi/m’s averaged over the entire impoundment. The intent of
this provision is that, if the radon release rates are as low as will be
required after closure, there is no need for complex justifications for
delaying completion of reclamation. However, the Commission may not
necessarily extend deadlines for completion of milestones indefinitely on this
basis alone. In addition, the Commission may approve an extension of the
final compliance date for completion of the final radon barrier based upon
cost if the Commission finds that the licensee is making good faith efforts to
emplace the final radon barrier, that the delay is consistent with the
definition of available technology, and that the radon releases caused by the
delay will not result in a significant incremental risk to the public health.
If the basis for approving a delay is that the radon levels do not exceed
20 pCi/m°s, verification of radon levels will be required annually. Any other

reconsideration of deadlines once established as a result of changing

17 Enclosure 2



circumstances would be evaluated under paragraph ( 0 riterion 6A giving
consideration to all factors relevant to the "as expeditiously as practicable
considering technological feasibility" standard

Paragraph (3) of Criterion 6A, as proposed, was to allow for the
continued acceptance of uranium byproduct material or such materials that are

similar in physical, chemical, and radiological characteristics to the uranium

mill tailings and associated wastes in the pile or impoundment, from other

sources, for disposal into a portion of the impoundment after the end of
operation but during closure activities This authorization was to be made
only after providing an opportunity for public participation. This paragraph
was intended te conform with proposed 40 CFR 192.32(a)(3) (i1 In the

context of appendix A, "during closure activities" could include the period
after emplacement of the final radon barrier In this circumstance, the
Commission may except completion of reclamation activities for a small portion
ef the impoundment from the deadlines established in the license. The
proposed rule specified that the verification requirements for radon releases
may stil] be satisfied in this case if the Commission finds that the
impoundment will continue to achieve a level of radon releases not exceeding
20 pCi/m"s averaged over the entire impoundment. However, reclamation of the
remaining disposal area, as appropriate, would be required in a timely manner
once the waste disposal operations cease
been somewhat revised in the final rule consistent
revisions made in EPA's final rule; these provisions now appear at

(iv) and (v). Both final rules are more consistent with

\
)
I\

2.32(a) (3
the settiement agreement in this regard. The revisions are (1) that only

byproduct material, not "similar” material, will be approved for disposal

"
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after the final radon barrier is complete except for the continuing disposal
area and the verification of radon flux levels has been made, and (2) that
public participation is specifically to be provided for only in the case of
continued disposal after radon flux verification.

The finai rule has also been modified by changing the words "as
expeditiously as practicable" in the last sentence of this paragraph to "in a
timely manner" to avoid the unintended application of the definition of the
term "as expeditiously as practicable considering technological feasibility"
to activities beyond the emplacement of the final radon barrier. Additional
clarifying language has also been added to this paragraph.

Note, as discussed in EPA’s statements of consideration for its
amendment of 40 CFR part 192 (at 58 FR 32183; June 8, 1993 and reiterated at
58 FR 60354; November 15, 1993), the reclamation of evaporation ponds may be
dealt with separately from meeting the expeditious radon cover requirements if
deemed appropriate by the Commission or the regulating Agreement State. This
may be the case whether or not the evaporation pond area is being used for
continued disposal of byproduct material.

The opportunities for public participation specified in Criterion 64 are
in keeping with the MOU and the settlement agreement, and will be made through
a nctice in the Federal Register providing an opportunit  for public comment
on the proposed license amendment. This notice will alss provide the
opportunity to request an informal hearing in accordance with the Commission’s

regulations in 10 CFR part 2, subpart L.
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Analysis of Comments

In response to the proposed rule, the Commission received comments from
seven organizations including one State regulatory agency, the Environmental
Protection Agency, and five industry organizations. Copies of the comments
may be examined and copied for a fee at the Commission’s Public Document Room
at 2120 L Street, NW. (Lower Level), Washington, DC. The following discu<sion

summarizes and responds to the comments.

General: Need and basis for rule

Comment. The commenters were generally in favor of the proposed rule.
However, most had some suggestions for medifications. Many of these proposed
modifications reflected a desire for stricter adherence to the words of the
settlement agreement or to EPA’s final rule. One commenter said that it
understood the proposal to be consistent with the terms that industry
litigants accepted in the related EPA proceedings. The American Mining
Congress (AMC) and the Atlantic Richfield Company (ARCC), which incorporated
all of the AMC comments by reference in its comments, specifically supported
the rule for the purpose of implementing the settlement agreement and in order
that the "duplicative” Clean Air Act requirements in 40 CFR part 61,
subpart T, would be rescinded. AMC and ARCO contended that the rule was not
needed to protect public health with the ample margin of safety required as a
basis for rescinding subpart T, but that it would strengthen existing
protection. Specifically, it was suggested that § 40.63 gives NRC the
ebility to provide post-closure testing; that § 40.42(c)(2) (1), (111), and
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(iv) can provide for timely reclamation of the tailings; that proper
milestones have been added to licenses under the existing regulatory program;
and that EPA has never issued a finding of unacceptable risk. In addition,
AMC provided extensive background and support for rescission of subpart T and
elimination of dual regulation.

Response. The Commission has stated and continues to believe that its
program provides an adequate degree of protection of the public health and
safety but that this rule provides greater assurance that the final radon
barrier will be completed in a timely manner and in accordance with the design
standard. The Commission disagrees with certain statements made by commenters
to support their contention that this rule was not necessary to support the
rescission of subpart T. With regard to § 40.63 and post-closure testing,
because footnote 1 to Criterion 6 specifically indicated that no radan
monitoring was required, the Commission would not have considered it
appropriate to use § 40.63 to renuire post-closure testing to verify that
radon flux levels do not exceed 20 pCi/m’s. It was also suggested that
§ 40.42 adequately addresses the timeliness of tailings reclamation.

Although decommissioning normally includes cleanup of a site, appendix A
provides the detailed closure requirements for mills in which the reclamation
of tailings is covered as a separate activity and, thus, is an exception to
the general requirements for decommissioning. This is a result of the unique
treatment of tailings under UMTRCA, which provides for the ultimate custodial
care of tailings by the Federal government rather than a return to
unrestricted use. The timeliness statement in § 40.42(c)(2)(iv) is
interpreted as applying to the decommissioning of the mill not to reclamation

of the tailings. The background materials submitted by AMC have been reviewed
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to assure that there are no gaps in the information previously available to
the Commission in its deliberations.

As a general response coﬁcerning the use of the exact words of the
settlement agreement and the EPA regulations, the Commission notes that it is
required to "conform” to 40 CFR part 192 by section B4a(2) of the AEA and has
agreed in principle to, but was not a party to, the settlement agreement. In
past conforming changes, conformance has not been viewed as requiring
identical wording and flexibility has been used for clarity and to account for
different formats and contents of rules. Thus, the Commission is not bound to
the exact words in either case. Some differences are necessary to avoid
ambiguity or confusion. For example, with regard to this rulemaking, the
scope of both the settlement agreement and the EPA amendments were limited tu
the completion of the final radon barrier and did not extend to the longevity
aspect of radon control nor to other aspects of reclamation. The terms
"reclamation” and "closure" have a broader meaning in appendix A than as used
in the settliement agreement or in EPA's amendments to 40 CFR part 192. It
would not be practical to limit the use of these terms for the purpose of
these specific amendments to appendix A. There are other terms that must also
be used carefully because of their use in NRC regulations or by the regulated
industry. Beyond what was considered necessary to avoid ambiguity and to
provide appropriate expansion beyond the scope of EPA’s amendments, the
Commission has attempted to be consistent with the words of the settlement

agreement and 40 CFR part 192.
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Definitions

Comment. The four industry commenters who suggested that changes were
needed all believed it was important that the definitions of factors bevond
the control of the licensee and available technology be completely consistent
with the settiuvment agreement and the final amendments to 40 CFR part 192,
subpart D, and specifically, to include all the il1lustrative examples within
the definition, not just in the statement of considerations. Some also
suggested that the words "complete the barrier” in the a=finition of factors
beyond the control of the licensee be changed to "acnizve compliance." They
were concerned that the intent of the parties to the settlement agreement
would not be carried out in the interpretation of these terms in the future.
Some specifically noted the loss of personnel familiar with the issues that
will accompany the close of the NRC uranium recovery field office (URFO). The
EPA did not suggest that including all cf the illustrative text was necessary
for conformance but suggested it would be best to include the phrase "provided
there is reasonable progress toward emplacement of the final radon barrier”

(from 40 CFR 192.31(m)) in NRC's definition of available technology. The EPA
¢iso suggested adding "in compliance with Criterion 6A-(1)" after "complete

the barrier" in the definition of factors bevond the control of the licensee
for clarity and to assure proper implementation of subpart D of
40 CFR part 182.

Response. Explanations concerning the Commission’s intent regarding its
interpretation of its regulations that appear in statements of consideration
stand as a record of the Commission’s intent. However, inclusion within the

regulatory text makes the illustrative examples more readily available s¢ that

23 Enclosure 2



questions of interpretation are less likely to arise. Consistent with EPA’s
final amendments to 40 CFR part 192, all of the il rative examples have
been added in the final definitions. The additional text suggested by EPA has
also been included in these definitions

Comment. Most of the industry commenters also wanted the definition of

pstone to be worded exactly as in 40 CFR part 192. The concern was

primarily that milestones not be required to be established for actions beyond

meeting the radon "flux standard." Some of the commenters also suggested that

the use in the preamble of varying modifiers, "key," "interim," and

" ‘

"reclamation,” to "mi

lestones" and ilestone activities,” which are used
interchangeably, was confusing
Response The definition of milestone has not been changed because the
Commission believes it is less confusing in that it is in better agreement
with normal usage There is no substantive difference in the standard as a
result of this difference and it gives the Commission the flexibility to use
the term generically. The concerns expressed are addressed alternatively
through minor revisions to the definition of reclamation plan and paragraph
(2) of Criterion 6A to further clarify that no deadlines are reguired to be
stablished in the licenses beyond completing the final radon barrier as a
‘esult of this rulemaking and that any other schedules established in
ot come under the specific provisions of paragraph (2) of
The term "milestone activities™ has been avoided in this final

r »

rule as it is redundant given this definition. The terms "key," "interim,"
and "reclamation” are used in accordance with their dictionary definitions and
require no further definition. As is clear from the definition of reclamation

the term "reclamation” is not limited to radon control measures.
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No comments were received concerning the definitions of: as

Mﬂﬂﬂmmmmgmmmmm_tmmn. final
radon barrier, and gperation.

Criterion 6 - Verification of radon release levels

Comment. Some commenters suggested that paragraph (4) of Criterion 6
could be interpreted to require submission ¢f the results of radon
measurements after measurements are made on a portion of an impoundment in the
case of phased emplacement of the radon barrier. Two commenters suggested
that interim reports might be required in a particular case subject to the
agreement of the licensee, but objected to the possible interpretation that
separate reports be required routinely on each portion. One suggested that it
should be clarified that the testing need not be done on each portion as the
cover is completed.

Response. Paragraph (3) specifically requires testing to be done on
each portion of the impoundment as the cover is combleted in the case of
phased emplacement. This was made a requirement rather than simply being
allowed as in 40 CFR 192.32(b)(4)(ii) because of the requirement in paragraph
(2) of this Criterion to conduct testing and analysis prior to placement of
erosion protection features and the importance of timeliness in completing
erosion protection features. There is, however, no specific time 1imit
established in the regulation for these measurements on the individual
portions of the impoundment.

Paragraph (4) requires submittal of a report 90 days after completion of

the testing and analysis. Because this verification is of radon flux levels
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averaged over the impoundment, it is not complete until all testing and
analysis is complete for the whole impoundment. Thus, only one report is
required, although further testing and analysis with associated reporting
could be required in a particular case if the initial report is not
acceptable. Minor editorial change. have been made to further clarify this
point. Note, although it is impractical to do so routinely, riprap or other
erosion protection barriers can be disturbed in order to take a radon emission
measurement if necessary.

Comment. One commenter suggested that paragraph (2) of Criterion 6
should contain details such as are contained in 40 CFR part 61 on the one-time
measurement which are intended to assure that conditions under which the flux
is measured Jead to a reasonable average flux. It was suggested that this
would eliminate confusion with footnote 2 tnat applies to the design
criterion. Related to this, some commenters argued for deletion of part of
existing footnote 2 regarding average radon emissions being “over a period of
at least one year, but a period short compared to 100 years." These commenters
were concerned that long-term monitoring could be implied. Also, two
commenters said the footncte was contrary to the settlement agreement and the
EPA rule. One said specifically that it was inconsistent with language of
40 CFR 192.12(b)(2).

Response. Footnote 2 applies only to the design criterion. Although
the new testing and analysis is intended to verify the effectiveness of the
radon barrier, it does not need to take place over the period of time
specified in footnote 2. However, it shouid be reasonably representative of
long-term radon releases. The details concerning conditions for flux

measurements in 40 CFR part 61 are contained in the description of Method 115
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in appendix B and address such matters as the weather conditions at the time
measurements are performed. Method 115 is specifically identified in this
standard as acceptable and, if used, the conditions embodied in the
description in appendix B of 40 CFR part 61 would apply. Because Method 115
is also a standard for the adequacy of other verification methods in
Criterion 6, alternative methods must be approved by the Commission as being
at least as effective as Method 115. Similar considerations to those embodied
in Method 115 concerning the representiveness of the neasurement results of
the long term radon releases will be made in judging alternative methods.
Details of conditions for measurement need not be specified in this rule.
Modifying footnote 2 substantively, as was suggested by the commenters,
would be outside the scope of this rulemaking. Footnote 2 is consistent with
40 CFR part 192, subpart D, which contains the same footnote (in the
comparable design standard, 40 CFR 192.32(b)(1)(i1)). The footnote was not
intended to and does not require long-term monitoring. The Commission agrees
that Tong-term monitoring would be contrary to the settlement agreement.
Comment. One commenter argued that the existing requirement to reduce
gamma exposure to background levels should be eliminated or applied only at
the site boundary. This commenter stated that this requirement appears to be
2 misinterpretation of the intent of 40 CFR part 192, subpart A. This
commenter also said that the radon cover will attenuate gamma radiation to
near background levels ir most cases; and that in an unusua) case, adding to
the cover to control gamma exposure levels could be unnecessarily expensive,
as access is restricted. The commenter believed that, as a minimum, the
Commission should specify a limit based on acceptable risk to the maximum-

exposed individual that can be supported by a cost-benefit analysis.
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Response. The criterion on gamma exposure levels is not based on
40 CFR part 192 nor any other EPA regulation. It has been in appendix A to
part 40 since it was originally added to part 40 on October 3, 1980
(45 FR 65521). This aspeci of Criterion 6 is outside the scope of this
rulemaking. However, if the cost of meeting any criterion in appendix A is
excessive in a specific case due to unique conditions, the licensee may
request an alternative approach in accordance with the Introduction to

appendix A.
Criterion 6A, paragraph (1) - Requirement for timeliness

Comment. Two commenters were concerned that the parenthetical
"(including factors beyond the control of the licensee)" was not included in
the standard following, "as expeditiously as practicable considering

technological feasibility" as in 40 CFR 192.32(a)(3)(i) even thougk it is

contained in the definition of as expeditiously as practicable considering
technological feasibility. They claimed that this could lead to

misinterpretation that the stancard deletes this essential concept.

Response. A parenthetical statement noting that the term as
expeditiously as practicable considering technological feasibility is
specifically defined in the Introduction and includes "factors beyond the
control of the licensee” has been added.

Comment. Some of the commenters opposed the establishment of separate
milestone deadlines for dewatering and recontouring, saying that the
settlement agreement and 40 CFR part 192 specify enly three required

milestones inciuding just one for interim stabilization. Dewatering and
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recontouring are part of interim stabilization. These commenters said that
this was also inconsistent with the practice with existing licenses. The EPA
noted that it agreed with NRC's statement in the preamble of its proposed rule
that the concept of milestones could not be omitted.

Response. The final rule has been changed to specifically require the
establishment of deadlines for only three milestones: wind blown tailings
retrieval and plicement on the pile, interim stabilization (including
dewatering or the removal of freestanding liquids and recontouring), and final
radon barrier construction. The Commission, however, retains the authority to
require the establishment of additional milestones determined to be "key" to
the compietion of the final radon barrier in an individual case (note the
words "but not limited to" in the definition of reclamation plan). This is
consistent with 40 CFR nart 192, subpart D, and with the settlement agreement.
The Commission has no intent at this time to change the milestones for which
deadlines have already been approved in individual licensing actions.

Comment. The EPA noted that it understands that emylacement of the
final radon barrier is a requisite milestone but was concerned that it could
be interpreted otherwise, and suggested clarification. The EPA also noted
that it understands "deadlines" to mean dates by which actions must be
completed and "established as a condition of an individual license" to mean
incorporation of a condition into a license by the Commission. However, the
EPA was concerned that paragraph (1) of Criterion 6A may be ambiguous and
provided specific suggested edits.

Kesponse. Paragraph (1) of Criterion 6A has been modified slightly to
address EPA’s concerns, although not exactly as suggested. The Commission

believes it is clear that completion of the final radon barrier is a requisite
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milestone, that "deadlines” means dates by which actions must be completed,
and that deadlines are to be established on the basis that the barrier is to
be completed as expeditiously as practicable considering technological
feasibility The Commission also believes that its regulations are less
subject to misinterpretation Lhere 15 consistency of style and terminology.
Comment. Two commenters were concerned about the NRC extending the

r 0%

scope of the timeliness requirement from that of 40 CFR part 192, subpart D,
stating that the "as expeditiously as practicable considering technological
feasibility" requirement should not be extended to erosion protection They
contended that this is a term of art limited to radon emissions, that EPA used
this term to eliminate the cost-balancing standards of the AEA from radon
control measures, and that applying it to erosion protection would constrain

use of AEA cost considerations. They also noted that NRC has adequate
authority under other aspects of its UMTRCA program to deal with concern for
degradation of the barrier and stated that NRC should handle this on a site
specific basis through license amendment

Response. The final rule has been modified so that the terminology “as

expeditiously as practicable considering technological feasibility" is used
only for emplacement of the final radon barrier. A general timeliness
standard for completing erosion protection features is retained. Thus, it is
clear that the licensee must complete these actions in a timely way and that
the NRC has the authority to take action if necessary in this regard
fowever, the restrictive cost considerations specified for the completion of
the final radon barrier do not apply to decisions concerning the timeliness of

compietion of erosion protection features. Instead, the more flexible.

1)) apply.

general cost considerations of the AEA (Section Bda(

\
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Comment. The same commenters sought clarification of NRC's intent in
extending reclamation plans to cover groundwater protection. They asked
whether the NRC could prevent licensaes from continuing surface reclamation
until groundwater issues are resolved, stating that this was not past
practice. However, they also wanted the Commission to confirm that
groundwater concerns could constitute a legitimate cause for delay.

Response. It is important for all aspects of reclamation to be
addressed in one plan so that potential interactions of various activities can
be accounted for and that reclamation can be planned for overall erficiency.
Nonetheless, all aspects of a raclamation plan would not necessarily be
approved at the same time. Past licensing practice has not necessarily
required all details of reclamation planning to be in one document; however,
approvals of activities have included consideration of impacts to other
aspects of reclamation. The NRC would not necessarily prevent licensees from
continuing surface reclamation until groundwater issues are resolved.

However, the words "the need for consistency with mandatory requirements of
other regulatory programs,” in the definition of "as expeditiously as
practicable considering technological feasibility" makes it clear that
groundwater concerns could constitute a legitimate cause for delay. Whether
or not a groundwater issue weuld be considered a legitimate cause for delay of
radon control measures under paragraph (1) of Criterion 64 would depend on the
nature of the interaction of the various reclamation activities in a

particular case.
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Criterion 6A, paragraph (2) - Special criteria for approval of delays

Comment. Two commenters ;tated that paragraph (2) of Criterion 64 does
not fully implement the settlement agreement. They stated that the settlement
agreement and 40 CFR 192.32(a)(3)(ii1) include delay of interim milestones for
reason of cost not just the dates for completion of the final radon barrier.
These same commenters were concerned that it was not clear from paragraph (2)
of Criterion 6A that deadlines for milestones could also be extended because
of factors beyond the control of the licensee and also expressed strong
agreement with the statemert that there is "no need for complex justifications
for delaying completion of reclamation" if the licensee demenstrates that the
site meets 20 pCi/m’s prior to final closure. These two commenters also
stated that the intent of the settlement agreement is that interim milestones
may be changed without meeting 20 pCi/ms, if there is no delay in final
closure date. On this subject, the EPA specifically supported paragraph (2)
of Criterion 6A as drafted. The EPA also specifically confirmed our
interpretation of its amendments to 40 CFR part 192 in this regard and
clarified that there may be other instances under which NRC may reconsider a
date established for completion of a milestone. The EPA also stated in its
comments that the alternative interpretation of its proposed amendments
suggested in the Commission's preamble to its proposed rule (that meeting the
20 pCi/m's "flux standard" might be required in all cases) was incorrect.

Respanse. The Commission does not agree that the words "or relevant
milestone” in section 111.2.j of the settlement agreement and
40 CFR 192 32(a)(2)(iii) should be interpreted to mean that these paragraphs

address delay of interim mi’estones for reason of cost. Also, approvals of
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extensions of interim milestones without meeting 20 pCi/m’s are not
necessarily limited to cases where there is no delay in final closure date.
Paragraph (2) of Criterion 6A and 40 CFR 192.32(a)(3)(i1) and (iii) set
forth specific criteria for extensions of dead)ines under certain
circumstances. These provisions do not cover all circumstances under which
extensions may be approved. This interpretation was confirmed by EPA in the
preamble of its final rule and in its comments submitted on NRC's proposed
rule. A1l other approvals of extensions must be made under paragraph (1) of
Criterion 6A through applying all of the concepts involved in the requirement
for completion of the final radon barrier “as expeditiously as practicable
considering technological feasibility* (including within its definition
"factors beyond the control of the licensee"). This was stressed in EPA’s
final rule notice of November 15, 1993, at 58 FR 60351. In response to a
commenter that noted that NRC or an Agreement State may extend the date for
emplacement of the radon barrier based on "factors beyond the control of the
licensee" as that term is implicit in the definition of "as expeditiously as
possible," EPA stated in part that "there is no bar to NRC or an Agreement
State reconsidering a prior decision establishing a date for emplacement of
the radon barrier that meets the standard of ‘as expeditiously as possible.’
Such reconsideration could, for example, be based on the existence of factors
beyond the control of the licensee, or on a change in any of the various
factors that must be considered in estatlishing a date that meets the ‘as
expeditiously as practicable’ standard of § 192.32(a)(3)(i). However EPA
stresses that such a change in circumstances would not automatically lead to
an extension. It would be incumbent on NRC or an Agreement State to evaluate

all of the factors relevant under § 192.32(a)(3)(i) before it could change a
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previously established milestone or date for the emplacement of the final
barrier, and any new date would have to meet the standard set out in

§ 192.32(a)(3)(1)." The comparable standard in this NRC rule is set out in
paragraph (1) of Criterion 6A.

Criterion 6A, paragraph (3) - Continuing disposal during closure

Comment. Some commenters noted that Criterien 6A, paragraph 3, as
proposed, was inconsistent with the final EPA rule. Some also suggested that
it was inconsistent with the settlement agreement, could lead to premature
closure, and would require radon monitoring during closure. One commenter
said that "during closure activities" does not include the period after
emplacement of the final radon barrier according to the EPA rule and the
settiement agreement, and that the intent should be that "once the final radon
barrier has been placed over the impoundment, excluding the area receiving
byproduct material, the ‘closure process’ ceases." Two of the commenters
specifically agreed with the interpretation that "during closure activities”
could include the period after emplacement of the final radon barrier and
wanted the NRC to confirm this so that similar materials would still be
allowed at that time. These two commenters did not want paragraph (3) of
Criterion 6A to require an opportunity for public participation in approving
acceptance of byproduct material "during closure." The EPA submitted
suggested revisions to make final paragraph (3) of Criterion 6A consistent
with the final amendments in 40 CFR 192.32(a)(3)(iv) and (v).

Response. EPA, in its preposed revision of 40 CFR part 192, subpart D,
combined the provisions of sections II1.2.c (i) and (ii1) of the settlement
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agreement in one paragraph. In so doing, EPA, apparently inadvertently,
differed somewhat from the settiement agreement but modified the final rule so
that it is now cunsistent with the settlement agreement. The Commission must
conform appendix A to 40 CFR part 192, as adopted, and has thus revised its
final rule accordingly. The differences from the proposed rule are that

(1) materials similar to byproduct material will not be approved for continued
disposal after the verification of radon flux levels and (2) an opportunity
for public participation will not specifically be provided in the case of
continued disposal during closure prior to this point in time. Note, however,
opportunity for public participation exists in any case under 10 CFR part 2,
subpart L. The exact words suggested in EPA’s comments have not been used but
the revisions are substantively the same. The reasons for differing are the
same as when the proposed rule was drafted: (1) the term "closure" in
appendix A has a broader meaning than the scope of EPA’s rule, and (2) the
final radon barrier is not absolutely complete while disposal is continuing
even though it may be adequate to demonstrate that average radon release

levels meet the 20 pCi/m°s "flux standard."”

Miscellaneous comments

Comment. One State commenter strongly recommended that NRC offer
guidance (not necessarily in the rule) on paragraph (3) of Criterion 6A on
what materials are appropriately similar. The commenter suggested
specification of 1imits to the range of variation of a critical property or

concentration or activity.
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Response. Guidance on considerations for the approval of disposal of
non-1le(2) materials in tailings impoundments was published May 13, 1992
(57 FR 20525). This notice also presented a staff analysis on which the
guidance is based and requested public comment to be considered in a decision
on whether the guidance should be revised.

Comment. Two commenters stated, for the record, that they agreed with
NRC that the implementation details of EPA’s 40 CFR part 192, subpart D, are a
special case and go beyond "generally applicable standards,” and that these
provisions should not set < precedent with regard to what constitutes a
generally applicable standard. They contended that certain aspects of
subpart D exceed EPA’s statutory authority.

Response. The Commission noted in the preamble of the proposed rule °
that the nature of the revisions to 40 CFR part 192, subpart D, were
influenced by the settlement agreement, that the settilement agreement included
considerable detail concerning the specifics of the regulations that were to
be developed, and that apparently as a result of this, 40 CFR part 192,
subpart D, includes numerous details of implementation. The Commission also
stated its view, which it still holds, that the inclusion of these
implementation details is a special case because of the settlement agreement
and does not establish any precedent with regard to what constitutes a
generally applicable standard. With regard to thes question of the 1imits of
EPA’s statutory authority, any challenge to EPA's authority to issue the
November 15, 1993, final amendments to 40 CFR part 192 is outside the scope of

this conforming action.
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Comment. The AMC stated that even if the Commission makes this rule a
Division 2 matter of compatibility, AMC will return to litigation if an
Agreement State adopts more stringent provisions.

Response. UMTRCA provides the States an option for alternative, more
stringent standards. The settlement agreement cannot eliminate this option.
However, notice for comment and approval by NRC is required and AMC can raise
appropriate issues at that time should a State propose more stringent
standards. The Division 2 matter of compatibility is maintained.

Comment. The AMC contended that some statements in the preamble to the
propesed rule were in error or in need of clarification. Among these
contentions were that the summary of bases for AMC’s challenge to subpart T
implied that the limited bases mentioned were all inclusive.

Response. The primary bases for the various litigants’ challenges were
mentioned in a brief historical summary that was not presented as a complete
background. The EPA’s various notices are referenced in the background
section of this notice for more details concerning subpart T and the related
litigation.

Comment. AMC also stated that NRC had implied that EPA could not
rescind subpart T if the planned rulemakings were not completed, arguing that
EPA has adequate bases to rescind absent these rulemakings.

Response. NRC did not mean to imply that EPA could not rescind
subpart T absent the planned rulemakings. However, EPA had made statements
that it would not rescind subpart T unless comparable provisions were added to
40 CFR part 192 and 10 CFR part 40.

Comment. The AMC also stated that the timeliness of decommissioning

rule should not have been suggested as in any way relevant and requested that
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NRC note that Chairman Selin is on record suggesting that a blanket exemption
of uranium recovery facilities may make sense.
Response. Final action on the proposed NRC rule to require timeliness

in decommissioning (January 13, 1993; 58 FR 4098) would be expected to impact

the timing of decommissioning of the mill, not necessarily the timing of the

impoundment going from operational status to closure. 'Closure” in
appendix A does include both decommissioning of the mill and reclamation of
the tailings and/or waste disposal areas.) If subpart T is rescinded, there
will be no regulatory requirement for the tailings impoundment to change from
operational to non-operational status within any specified time after the mill
ceases operation. The definition of "ope ional ) subpart T would have
restricted the continued use of the oundment for extended periods after
associated mill was decommissioned

No comments were received on the regulatory analysis or the
environmental assessment and finding of no significant impact.

Conclusion

indicated in the responses to the comments, the Commission has
rule as proposed with minor modifications, which consist

the rin ent to 40 CFR part 192




Finding of No Significant Environmental
Impact: Availability

The Commission has determined under the National Environmental Policy
Act of 1969, as amended, and the Commission’s regulations in subpart A of
10 CFR part 51, that this rule is not a major Federal action significantly
affecting the quality of the human environment and therefore an environmental
impact statement is not required. This final rule requires that enforceable
dates be established for certain interim milestones and completion of the
final radon barrier on non-operational mill tailings piles through an approved
reclamation plan and that a determination of the radon flux levels be made to
verify compliance with the existing design standard for the final radon
barrier. It is intended to better assure that the final radon barrier is
completed in a timely manner and is adequately constructed to comply with the
applicable design standard. Thus, it provides an additional assurance that
public health and the environment are adequately protected. Because the final
rule is not expected to change the basic procedures or construction of the
radon barrier, there should be no adverse environmental impacts. The
environmental assessment and finding of no significant impact on which this
determination is based are available for inspection at the NRC Public Document
Room, 2120 L Street NW. (Lower Level), Washington, DC. Single copies of the
environmental assessment and finding of no significant impact are available
from Catherine R. Mattsen, U. S. Nuclear Regulatory Commission,

Washington, DC 20555, Phone: (301) 492-3638.
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Paperwork Reduction Act Statement

This final rule amends information collection requirements that are
subject to the Paperwork Reduction Act of 1980 (44 U.5.C. 350] et seq.).

These requirements were approved by the Office of Management and Budget
approval number 3150-0020.

Public reporting burden for this collection of information is estimated
to average 156 hours per response, including the time for raviewing
instructions, searching existing data sources, gathering and maintaining the
data needed, and completing and reviewing the collection of information. Send
comments regarding this burden estimate or any other aspect of this collection
of information, including suggestions for reducing this burden, to the
Information and Records Management Branch (MNBB-7714), U.S. Nuclear Regulatory
Commission, Washington, DC 20555; and to the Desk Officer, Office of
Information and Regulatory Affairs, NEOB-3019 (3150-0020), Office of
Management and Budget, Washington, DC 20503.

Regulatory Analysis

The Commission has prepared a regulatory analysis on this final
regulation. The analysis examines the costs and benefits of the alternatives
considered by the Commission. The analysis is available for inspection in the
NRC Public Document Room, 2120 L Street NW. (Lower Level), Washington, DC.
Single copies of the analysis may be obtained from Catherine R. Mattsen, U.S.

Nuclear Regulatory Commission, Washington, DC 20555, (301) 492-3638.
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Regulatory Flexibility Certification

In accordance with the Reﬁu?atory Flexibility Act of 1980, (5 U.S.C.
605(b)), the Commission certifies that this rule will not have a significant
economic impact on a substantial number of small entities. There are only 19
NRC uranium mill licensces. A'most all of these mills are owned by large
corporations. Alcthough a few . the mills are partly-owned by companies that
might qualify as small businesses under the Small Business Administration size
standards, the Regulatory Flexibility Act incorporates the definition of small
business presented in the Small Business Act. Under this definition, a small
business is one that is independently owned and operated and is not dominant
in its field. Because these mills are not independently owned, they do not

qualify as small entities.
List of Subjects in 10 CFR part 40

Criminal penaities, Government contracts, Hazardous materials
transportation, Nuclear materials, Reporting and recordkeeping requirements,

Source material, Uranium.

For the reasons set out in the preamble and under the authority of the
Atomic Energy Act of 1954, as amended; the Energy Reorganization Act of 1974,
as amended; and 5 U.5.C. 552 and 553; the NRC is adopting the following
amendments to 10 CFR part 40,
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PART 40-~LICENSING OF SOURCE MATERIAL
The authority citation for part 40 continues to read as follows:

AUTHORITY: Secs. 62, 63, 64, 65, 81, 161, 182, 183, 186, 68 Stat. 932,
933, 935, 948, 953, 954, 955, as amended, secs. 1le(2), 83, 84, Pub. L. 95-
604, 92 Stat. 3033, as amended, 3039, sec. 234, 83 Stat. 444, as amended (42
U.5.C. 2014(e)(2), 2092, 2093, 2094, 2095, 2111, 2113, 2114, 2201, 2232, 2233,
2236, 2282); sec. 274, Pub. L. 86-373, 73 Stat. 688 (42 U.S.C. 2021); secs.
201, as amended, 207, 206, 88 Stat. 1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846); sec. 275, 92 Stat. 3021, as amended by Pub. L. 97-415, 96
Stat. 2067 (42 U.S5.C. 2022).

Section 40.7 also issued under Pub. L. 95-601, sec. 10, 92 Stat. 2951
(42 U.S.C. 5851). Section 40.31(q) also issued under sec. 122, 68 Stat. 939
(42 U.5.C. 2152). Section 40.46 also issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Section 40.71 also issued under sec. 187, 68 Stat.
955 (42 U.S.C. 2237).

2 In appendix A, add the definitions of as expeditiously as
operation, and reclamation plan to the Introduction in alphabetical order;

revise Criterion 6; and add Criterion 6A to read as follows:

Appendix A to Part 40--Criteria Relating to the Operation of Uranium Mills and

the Disposition of Tailings or Wastes Produced by the Extraction or
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Concentration of Source Material From Oves Processed Primarily for Their

Source Material Content

Introduction.

for the purposes of Criterion 6A, means as quickly as possible considering:
the physical characteristics of the tailings and the site; the limits of
available technology; the need for consistency with mandatory requirements of
other regulatory programs; and factors beyond the control of the licensee.
The phrase permits consideration of the cost of compliance only to the extent
specifically provided for by use of the term available technology.

Available technology means technologies and methods for emplacing a

final radon barrier on uranium mill tailings piles or impoundments. This term
shall not be construed to include extraordinary measures or techniques that
would impose costs that are grossly excessive as measured by practice within
the industry (or one that is reasonably analogous), (such as, by way of
illustration only, unreasonable overtime, staffing, or transportation
requirements, etc., considering normal practice in the industry; laser fusion
of soils, etc.), provided there is reasonable progress toward emplacement of
the final radon barrier. To determine grossly excessive costs, the relevant
baseline against which cost shall be compared is the cost estimate for
tailings impoundment closure contained in the licensee’s approved reclamation
plan, but costs beyond these estimates shall not automatically be considered

grossly excessive.

* * * * *
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Factors beyond the control of the licensee means factors proximately

causing delay in meeting the schedule in the applicable reclamation plan for
the timely emplacement of the final radon barrier notwithstanding the good
faith efforts of the licensee to complete the barrier in compliance with
paragraph (1) of Criterion 6A. These factors may include, but are not limited
to--

(1) Physical conditions at the site;

(2) Inclement weather or climatic conditions;

(3) An act of God;

(4) An act of war;

(5) A Jjudicial or administrative order or decision, or change to the
statutory, regulatory, or other legal requirements applicable to the
licensee's facility that would preclude or delay the performance of activities
required for compliiance;

(6) Labor disturbances;

(7) Any modifications, cessation or delay ordered by State, Federal, or
local agencies;

(8) Delays beyond the time reasonably required in obtaining necessary
government permits, licenses, approvals, or consent for activities described
in the reclamation plan proposed by the licensee that result from agency
failure to take final action after the licensee has made a good faith, timely
effort to submit legally sufficient applications, responses to requests
(including reievant data requested by the agencies), or other information,
including approval of the reclamation plan; and

(9) An act or omission of any third party over whom the licensee has no

control.
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Final radon barrier means the earthen cover (or approved alternative

cover) over tailings or waste constructed to comply with Criterion 6 of this
appendix (excluding erosion protection features).
N » - . .

Milestone means an action or event that is required to occur by an
enforceable date.

N . * . *

Operation means that a uranium or thorium mill tailings pile or
impoundment is being used for the continued placement of byproduct material or
is in standby status for such placement. A pile or impoundment is in
operation from the day that byproduct material is first placed in the pile or
impoundment until the day final closure begins.

* * * * *

Reclamation plan, for the purposes of Criterion 6A, means the plan

detailing activities to accomplish reclamation of the tailings or waste
disposal area in accordance with the technical criteria of this appendix. The
reclamation plan must include a schedule for reciamation milestones that are
key to the completion of the final radon barrier including as appropriate, but
not limited to, wind blown tailings retrieval and placement on the pile,
interim stabilization (including dewatering or the removal of freestanding
liquids and recontouring), and final radon barrier construction. (Reclamation
of tailings must also be addressed in the closure plan; the detailed

reclamation plan may be incorporated into the closure plan.)

* * * * *
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Criterion 6 (1) In disposing of waste byproduct material, licensees
shall place an earthen cover (or approved alternative) over tailings or wastes

at the end of milling operations and shall close the waste disposal area in

accordance with a design’' which provides reasonable assurance of control of

1N

radiological hazards to (i) be effective for 1,000 year to the extent
reasonably achievable, and, in any case, for at least 200 years, and
(i1) 1imit releases of radon-222 from uranium byproduct materials, and radon
from thorium byproduct materials, to the atmosphere so as not to exceed an
rage release rate of 20 picocuries per square m
the extent practicable throughout the effective design life determined

!

rsuant to (1)(1) of this Criterion In computing required tailings cover

icknesses ure in soils in excess of amounts found normally in similar

considered. Direct gamma exposure

from the tailings or wastes should be reduced to background levels. The
effects of any thin synthetic layer may not be taken into account in
determining the calculated radon exhalation level If non-soil materials are
proposed as cover materials, it must be demonstrated that these materials will
not crack or degrade by differential settlement, weathering, or other

mechanism, over long-term intervals

the case of thorium byproduct materials, the standard applies only
Monitoring for radon emissions from thorium byproduct materials
tallation of an appropriately designed cover 1s not required

This average applies to the entire surface of each disposal area over a
period of at least one year, but a period short compared to 100 years. Radon
will come from both byproduct materials and from covering materials. Radon
emissions from covering materials should be estimated as part of developing a
closure plan for each site. The standard, however, applies only to emissions
from byproduct materials to the atmosphere
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(2) As soon as reasonably achievable after emplacement of the final
cover to limit releases of radon-222 from uranium byproduct material and prior
to placement of erosion protection barriers or other features necessary for
Tong-term control of the tailings, the licensee shall verify through
appropriate testing and analysis that the design and construction of the final
radon barrier is effective in limiting releases of radon-222 to a level not
exceeding 20 pCi/m’s averaged over the entire pile or impoundment using the
procedures described in 40 CFR part 61, appendix B, Method 115, or another
method of verification approved by the Commission as being at least as
effective in demonstrating the effectiveness of the final radon barrier.

(3) When phased emplacement of the final radon barrier is included in
the applicable reclamation plan, the verification of radon-222 release rates
required in paragraph (2) of this criterion must be conducted for each portion
of the pile or impoundment as the final radon barrier for that portion is
emplaced.

(4) Within ninety days of the completion of all testing and analysis
relevant to the required verification in paragraphs (2) and (3) of this
criterion, the uranium mill licensee shall report to the Commission the
results detailing the actions taken to verify that levels of release of radon-
222 do not exceed 20 pCi/m’s when averaged over the entire pile or
impoundment. The licensee shall maintain records until termination of the
license documenting the source of input parameters including the results of
all measurements on which they are based, the calculations and/or analytical
methods used to derive values for input parameters, and the procedure used to

determine compliance. These records shall be kept in a form suitable for
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transfer to the custodial agency at the time of transfer of the site to DOE or
a State for long-term care if requested.

(5) Near surfacc cover materials (i.e., within the top three meters) may
not include waste or rock that contains elevated ievels of radium; soils used
for near surface cover must be essentially the same, as far as radicactivity
is concerned, as that of surrounding surface soils. This is to ensure that
surface radon exhalation is not significantly above background because of the
cover material itself,

(€) The design requirements in this criterion for Tongevity and control
of radon releases apply to any portion of a licensed and/or disposal site
unless such portion contains a concentration of radium in land, averaged over
areas of 100 square meters, which, as a result of byproduct material, does not
exceed the background level by more than: (i) 5 picocuries per gram (pCi/g) of
radium-226, or, in the case of thorium byproduct material, radium-228,
averaged over the first 15 centimeters (cm) below the surface, and (i1)

15 pCi/o of radium-226, or, in the case of thorium byproduct material, radium-
228, averaged over 15-cm thick layers more than 15 cm below the surface.

(7) The licensee shall also address the nonradiological hazards
associated with the wastes in planning and implementing closure. The licensee
shall ensure that disposal areas are closed in a manner that minimizes the
need for further maintenance. To the extent necessary to prevent threats to
human health and the environment, the licensee shall control, minimize, or
elininate post-closure escape of nonradiological hazardous constituents,
leachate, contaminated rainwater, or waste decomposition products to the

ground or surface waters or to the atmosphere.
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Criterion 6A (1) For impoundments containing uranium byproduct
materials, the final radon barrier must be completed as expeditiously as
practicable considering technological feasibility after the pile or
impoundment ceases operation in accordance with a written, Commission-approved

reclamation plan. (The term as expeditiously as practicable considering
technological feasibility as specifically defined in the Introduction of this

appendix includes factors beyond the control of the licensee.) Deadlines for
completion of the final radon barrier and, if applicable, the following
interim milestones must be established as a condition of the individual
license: windblown tailings retrieval and placement on the pile and interim
stabilization (including dewatering or the removal of freestanding liquids
and recontouring). The placement of erosion protection barriers or other
features necessary for long-term control of the tailings must also be
compieted in a timely manner in accordance with a written, Commission-approved
reciamation plan.

(2) The Commission may approve a licensee’s request to extend the time
for performance of milestones related to emplacement of the final radon
barrier if, after providing an opportunity for public participation, the
Commission finds that the licensee has adequately demonstrated in the manner
required in paragraph (2) of Criterion 6 that releases of radon-222 do not
e.ceed an average of 20 pCi/m’s. If the delay is approved on the basis that
the radon releases do not exceed 20 pCi/m’s, a verification of radon levels,
as required by paragraph (2) of Criterion 6, must be made annually during the
period of delay. In addition, once the Commission has established the date in
the reclamation plan for the milestone for completion of the final radon

barrier, the Commission may extend that date based on cost if, after providing
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an opportunity for public participation, the Commission finds that the
Ticensee is making good faith efforts tc emplace the final radon barrier, the
delay is consistent with the definition of available technology, and the radon
releases caused by the delay will not result in a significant incrementa) risk
to the public health.

(3) The Commission may authorize by license amendment, upon licensee
request, a portion of the impoundment to accept uranium byproduct material or
such materials that are similar in physical, chemical, and radiological
characteristics to the uranium mill tailings and associated wastes already in
the pile or impoundment, from other sources, during the closure precess. No
such authorization will be made if it results in a delay or impediment to
emplacement of the final radon barrier over the remainder of the impoundment’
in a manner that will achieve levels of radon-222 releases not exceeding
20 pCi/m’s averaged over the entire impoundment. The verification required in
paragraph (2) of Criterion 6 may be completed with a portion of the
impoundment being used for further disposal if the Commission makes a final
finding that the impoundment will continue to achieve a level of radon-222
releases not exceeding 20 pCi/m's averaged over the entire impoundment. In ‘
this case, after the final radon barrier is compiete except for the continuing
disposal area, (a) only byproduct material will be authorized for disposal,
(b) the disposal will be limited to the specified existing disposal area, and
(c) this authorization will only be made after providing opportunity for

public participation. Reclamation of the disposal area, as appropriate, must
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be completed in a timely manner after disposal operations cease in accordance

with paragraph (1) of Criterion 6; however, these actions are not required to
be complete as part of meeting the deadiine for final radon barrier

construction.

Dated at Rockville, Maryland, this day of , 1994,

For the Nuclear Regulatory Commission.

Samuel J. Cnitk,

Secretary of the Commission.
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Regylatory Analysis
Rule to Amend 10 CFR Part 40. Appendix A

URANIUM MILL TAILINGS REGULATIONS; CONFORMING
NRC REQUIREMENTS TO EPA STANDARDS

1. Statement of the Problem

Criterion 6 of Appendix A to Part 40 requires the covering of mill
tailings to control the release of radon to the atmosphere, but before this
action did not specifically require timeliness in placing the final raden
barrier, nor a verification that the final radon barrier, as constructed, was
effective in controlling radon emissions. The EPA has revised
40 CFR Part 192, Subpart D (to which Appendix A is required to conform) to add

such requirements in the case of uranium miil tailings impoundments.

2.  Objective,

The objectives of EPA’s revision to 40 CFR Part 192, Subpart D and this
conforming rule are: (1) to better assure that the health of the public is
protected from potential releases from uranium mill tailings facilities by
specifically requiring that the final radon barrier over the tailings be
completed as expeditiously as practicable considering technological
feasibility and that a verification be performed to demonstrate that the flux
levels of radon have been adequately controlled by the final radon barrier as

constructed, and (2) eliminate dual regulation by allowing the rescission of
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EPA’s Clean Air Act requirements for nun-operational, licensed uranium mil)

tailings facilities in 40 CFR Part 61, Subpart T.

3.  Alternatives

The Commission is required by section 84a(2) of the Atomic Energy Act,
as amended, to conform its regulations governing uranium mill tailings to
40 CFR Part 192, Subpart D. The Commission has no alternative to rulemaking
to conform to the changes made by EPA. The oniy discretionary aspects are
some details of implementation. EPA, however, has included in their revision
to 40 CFR Part 192, Subpart D a considerable level of detail concerning
implementation, even though its rule is a generally applicable standard. EPA
took this approach in this particular case in order to be consistent with a
settlement agreement which they reached with a number of parties who had
challenged its Clean Air Act regulations in 40 CFR Part 61, Subpart T or its
stay of those regulations.

The primary implementation detail that this rule adds is a report of the
results of the radon measurement (or other method of verification of radon
flux) to NRC and a retention period for records pertaining to this
demonstration of radon flux levels of "until license termination.® At license
termination, in this case, the responsibility for the site is transferred to a
State or to DOE.

The Commission has considered alternative regulatory text and has
attempted to conform substantively with EPA’s rule while reducing ambiguity in
the wording to eliminate potential problems with implementation.
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4.  Consequences

EPA’s rules in 40 CFR Part 192, Subpart D and NRC's rules in Criterion 6
of 10 CFR Part 40, Appendix A contain a design standard for covers required to
be placed over uranium mill tailings. This design standard is that the cover
be designed to control radon emissions so that the levels will not exceed
20 picocuries per square meter per second (pCi/m’s) and that the cover be
effective in controlling radiological hazards for 1000 years, to the extent
reasonably achievable, and, in any case, for at least 200 years. This rule is
intended to provide a higher degree of assurance that the public is protected
from radon emissions from uranium mil) tailings by adding a timeliness
requirement to assure that the cover to control radon releases is completed as
soon as is practicable and a requirement for a verification that the flux
levels after emplacement of the final radon barrier indeed meet the design
standard.

The cost of an EPA measurement method (Method 115), which may be used
for this verification, has been estimated in EPA’s Background Information
Document as §5,000-$6,000 per site, or as high as $10,000 if a contractor is
used to perform the testing. Report preparation associated with this
verification is estimated to cost $4410 and recordkeeping, $720. Requiring
records to be kept until the responsibility for the site is transferred to
government ownership is estimated to require essentially the same level of
effort as the five years specified in 40 CFR Part 61, Subpart T, which this
rule is basically intended to replace. The rule allows other alternative
methods of verification if approved by the Commission as being at least as
effective as EPA’s method 115.
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The alternative of not specifying reporting or recordkeeping would not
reduce the effort, since some form of documentation is clearly necessary to
meet the requirement for verifiﬁation of flux levels. This would only add
uncertainty concerning how to meet this requirement.

Although a reclamation plan is specified in this amendment, planning of
reclamation activities and obtaining approval of these plans was required by
previously existing regulations. These plans then become a condition of
license. The difference resulting from this action is the requirement that
dates for the completion of certain reclamation activities be established as a
condition of Ticense. For currently non-operational sites, this process has
been taking place in the absence of this rule, also for the purpose of
supporting the rescission of Subpart T of 40 CFR Part 61. For most of these
Ticensees, the establishment of these schedules in the license is complete.
Amendment of the reclamation plans would constitute an amendment of license in
any case. However, the specific criteria in this rule relating to the reasons
for allowing extensions of time allowed for the completion of certain
activities could make this process more complicated.

However, indirect consequences of this rule will result if EPA completes
action as planned to rescind Subpart T of 40 CFR Part 61: an overall reduction
in administrative effort, and potentially other costs of reclamation, with no
reduction in the degree of protection of the public health or the environment.
If the stay of Subpart T expires without final action taking place on the
rescission, all licensees with non-operational impoundments will have to
negotiate agreeients with EPA on the schedule of reclamation activities in

addition to obtaining NRC approval of reclamation plans. Verification of
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radon levels after construction of final radon barriers will also be required

but with reports to be made to EPA.

5. Decision Rationale

This final rule conforms with EPA’s amendments to 40 CFR Part 192,
Subpart D as required by the Atomic Energy Act. The Commission also
considered the details of the settiement agreement in the development of this
rule. The settlement agreement dealt with specifics that n:eded to be
add-essed in this rule. Although MRC was not a signatory to the settlement
agreement, the Commission did agree in principle with it and agreed to abide

by it consistent with applicable law and available resources.

6.  Implementation

a) Schedule for Implementation
The final rule will be effective 30 days after publication in the
Federa] Register.
b) Relationship to Other Existing or Proposed Requirements
As discussed above, this rule conforms to a rule promulgated on
November 15, 1993 (58 FR 60340) by EPA to amend 40 CFR Part 192, Subpart D.
It also provides support to EPA's planned rescission of 40 CFR Part 61,
Subpart T with respect to non-operational, licensed uranium tailings

facilities.
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ENVIRONMENTAL ASSESSMENT AND FINDING OF NO SIGNIFICANT IMPACT

AMENDMENT TO 10 CFR PART 40, APPENDIX A
URANIUM MILL TAILINGS REGULATIONS; CONFORMING
NRC REQUIREMENTS TO EPA STANDARDS

The Nuclear Regulatory Commission is amending its regulations to add to the
requirement to cover uranium mill tailings to control radon emissions a
provision for timeliness in completing the cover and a one-time verification

that the cover is effective.

Environmental Assessment

Identification of Action

Criterion 6 of Appendix A to Part 40 requires that uranium mill tailings be
covered in order to control radon releases. This design standard specifies
that the radon released will not exceed 20 picocuries per square meter per
second (pCi/m’s) and that the cover is effective in controlling releases of
radon for 1000 years, to the extent reasonably achievable, and, in any case,
for at Teast 200 years. This action adds to the design standard in

Criterion 6 a one time verification that the radon releases are, in fact,
adequately controlled to meet the 20 pCi/m's standard for radon. It also adds
to Appendix A a Criterion 6A requiring timeliness in completing the cover

(referred to as "final racon barrier*). These provisions are intended to
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conform NRC regulations governing uranium mill tail‘ngs to 40 CFR Part 192,

Subpart D of EPA's regulations, as amended November 15, 1993.

Need for the Action

Section 84a(2) of the Atomic Energy Act, as amended, requires the Commission
to conform its rules governing mill tzilings to EPA’s generally applicable
standards. The EPA recently amended its applicable general standard for
uranium mill tailings (in 40 CFR Part 192, Subpart D). In addition, the EPA
has proposed rescinding its Clean Air Act requirements (in 40 CFR Part 61,
Subpari T) pertaining to radon releases from non-operational, licensed uranium
mill tailings impoundments, if it finds that the NRC program governing uranium
mill tailings provides an amp)l. argin of safety to the public. The EPA has
tentatively found that the NRC program would be adequate to allow rescission
of 40 CFR Part 61, Subpart T, if NRC takes final action to conform its
regulations in Part 40 to the amendments to 40 CFR Part 192, Subpart D
promulgated on November 15, 1993, This would eliminate dual regulation in

this area.

Environmental Impacts of the Action

The primary impact of this rulemaking is to provide further assurance that
releases of radon from disposed uranium mill tailings will be adequately

controlled. Thus, it provides additional assurance that public health and the

environment are acequately protected.
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The requirements for timeliness will not cause any change to the basic
procedures or construction of the radon barrier. The rule requires all
tailings reciamation activities to be addressed in a single document, the
reclamation plan, so that planning for radon control is properly integrated
with planning for other aspec’ of tailings reclamation. This is to assure
that activities related to radon control do not adversely affect other
necessary reclamation activities. These provisions are intended to assure
that radon releases are reduced to the applicable allowable leve!l for disposed
tailings in a timely manner. This could potentially result in reductions to

the total radon releases during closure.

The requirement for verification of the effectiveness of the final radon
barrier will Tikely involve a direct measurement of radon levels to assure
that the barrier, as constructed, has met the design standard. The rule
specifies that the verification take place as soon as reasonably achievable
after emplacement of the final barrier and prior to placement of the erosion
protection barriers or other features necessary for long-term control of the
tailings. This is so that erosion protection features such as riprap would
not need to be disturbed after emplacement in order to take radon
measurements. (Other methods of verification may be approved by the NRC in

accordance with this final rule.)

Based on these considerations, this action will not result in a significant

effect on the quality of the human environment.
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Alternatives to the Action

As required by Section 102(2)(E) of NEPA (42 U.S.C. 4322(2)(E)), possible
alternatives to the action have been considered. Because of the requirements
of the Atomic Energy Act, as amended, to conform to EPA's generally applicable
standards, the only alternatives to be considered by the Commission are with

respact to some details of implementation.

As discussed above, the alternative of including planning for all reclamation
activities in a single document for approval was chosen over the alternative
of having a plan specified with only the minimum number of activities required
to conform to EPA’s rule. This was considered more efficient and would assure
that these activities are planned appropriately considering all of the
necessary reclamation activities. Assuring that radon control activities do
not adversely affect other aspecis of reciamation should minimize the

environmental impacts of tailings disposal.

The rule adds details concerning reports and recordkeeping associated with the
verification of radon levels. In order to satisfy the requirement for
verification of radon levels, documentation is essential. It would be more
efficient for the details of required documentation to be specified. The
specifics of this requirement and the other minor details of implementation
considered in this rule is not expected to have significant impact on the

environmental impacts of tailings disposal.
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Agencies and Persons Consulted

Consultation has been made with the EPA staff involved with the development of
the rule to which this rule is intended to conform. A draft proposed rule was
provided to the affected Agreement Stites (those licensing or having authority
to license uranium mill tailings fac'lities) of Colorado, Texas, Washington

and I1linois.

Finding of No Significant Impact

The Commission has determined under the National Environmental Policy Act of
1969, as amended, and the Commission’s regulations in 10 CFR Part 51, that
this amendment to 10 CFR Part 40, Appendix A will not have a significant
effect on the quality of the human environment and that an environmental
impact statement is not required. This determination is based on the
foregoing environmental assessment performed in accordance with the procedures
and criteria in Part 51, "Environmental Protection Regulations for Domestic

Licensing and Related Regulatory Functions.*®
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DRAFT CONGRESSIONAL LETTER

Dear Mr. Chairman:

In the near future, the Nuclear Regulatory Commission (NRC) intends to send to
the Office of tne Federal Register for publication, the enclosed final
amendment to the Commission’s rules in 10 CFR Part 40. The amendment will
require uranium mill licensees to complete the required cover over non-
operational tailings impoundments tc control radon releases as expeditiously
as practicable considering technological feasibility and to perform a one time
verification that the radon barrier, as constructed, is effective. This final
rule conforms the Commission’s regulations governing uranium miil tailings
disposal to recent amendments to the Environmental Protection Agency’'s (EPA’'s)
general environmental standards in 40 CFR Part 192, Subpart D. The ultimate
intent of these revisions is to provide the ample margin of safety necessary
for the EPA to rescind its applicable National Emission Standard for Hazardous
Air Pollutants (NESHAP's) in 40 CFR Part 61, Subpart T in accordance with
section 112(d)(9) of the Clean Air Act and eliminate dual regulation of this
category of licensees. This rulemaking has been conducted in accordance with
& Memorandum of Understanding between NRC, EPA, and the Agreement States that
reguTate uranium mill tailings disposal on the Clean Air Act Standards in
Subparts T and W of 40 CFR Part €1 and a settlement agreement between EPA and
Titigants on Subpart T and its stay.

Sincerely,

Dennis K. Rathbun, Director
Office of Congressional Affairs

Enclosure:
Federal Register Notice
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DRAFT PUBLIC ANNOUNCEMENT

NRC AMENDS URANIUM MILL TAILINGS REGULATIONS
TO CONFORM TO EPA STANDARDS

The Nuclear Regulatory Commission is umending its

regulations governing the disposal of uranium mill tailings to

conform them to recent amendments of the Environmental Protection
Agency’s generally-applicable standards, an action required by
the Atomic Energy Act of 1954, as amended.

As adopted, the amendments add to previnusly existing
requirements to covei uranium mill tailings to control the
release of radon, a requirement for timelia«ss in rcompleting the
cover and a requirement to verify that the .o re— wer the
tailings is effective in controlling i%= release of radon.

The Environmental Protection Agency also has proposed
rescinding similar requirements issued under the Clean Air Act
it finds that the NRC program in this area provides an ample
margin of public safety. This would eliminate dual regulation of
this group of licensees and provide adegquate protection of the
public from releases of radon from uranium mill tailings piles.

Before these amendments, the NRC required:

~= that an earthen cover (or approved alternative cover) be
placed over uranium mill tailings to control the release of
radon-222 gases at the end of milling operations; and

== that the earthen cover be designed to provide reasonable

assurance that releases of radon will not exceed an average of
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20 picocuries per square meter per second and that the barrier be
effective in controlling radon releases for 1,000 years to the
sxtent reasonably achievable and, in any case, for at least 200
years.

As a result of this action, the agency now alsc requires:

== that the emplacement of the earthen cover be carried out
in accordance with a written, NRC-approved plan that includes
enforceable dates for the completion of key reclamation
activities (milestones);

== that the plan must provide for the completion of the
final radon barrier as expeditiously as is practicable
considering technological feasibility after the pile or
impoundment ceases operation;

== that testing and analysis must be carried out to verify
that releases of radon do not exceed an average of 20 picocuries
per square meter per second;

-~ and that erosion protection features must also be
completed in a timely manner;

-- for specified non-operational uranium mill tailings
impoundments, there would be a goal of completing the final radon
barrier by December 31, 1997, and for all other impoundments,
seven years after the date on which the impoundments cease
operation.

The amendment to Part 40 of the NRC’s regulations will

become effective on (date 30 days after publication).
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- In appendix A, add the definitions of as expeditiously as practicable
considering technological feasibility, available technology, factors beyond
the control of the licensee, final radon barrier, milestone, operation, and
reclamation plan to the Introduction in alphabetical order; revise

Criterion 6; and add Criterion 6A to read as follows:

Appendix A to Part 40--Criteria Relating to the Operation of Uranium Mills and
the Disposition of Tailings or Wastes Produced by the Extraction or
Concentration of Source Material From Ores Processed Primarily for Their

Source Material Content

Introduction.

*® * * - *

for the purposes of Criterion 6A, means as quickly as possible considering:
the physical characteristics of the tailings and the site; the limits of
available technology; the need for consistency with mandatory requirements of
other regulatory programs; and factors bevond the control of the licensee.
The phrase permits consideration of the cost of compliance only to the extent
specifically provided for by use of the term gvailable technology.

Available technoleqgy means technologies and methods for emplacing a

final radon barrier on uranium mi1] tailings piles or impoundments. This term
shall not be construed to include extraordinary measures or techniques that

would impose costs that are grossly excessive as measured by practice within

the industry (or one that is reasonably analogous), {8
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baseline against which cost shall be compared is the cost estimate for
tailings impoundment closure contained in the licensee’s approved reclamation

plan, but costs beyond these estimates shall not automatically be considered

grossly excessive.
» * * * *
Factors beyond the control of the licensee means factors proximately
causing delay in meeting the schedule in the applicable reclamation plan for

the timely emplacement of the final radon barrier notwithstanding the good
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Final radon barrier means the earthen cover (or approved alternative

cover) over tailings or waste constructed to comply with Criterion 6 of this

appendix (excluding erosion protection features).
. . . » .

Milestone means an action or event that is required to occur by an
enforceable date.

. . N . .

Operation means that a uranium or thorium mill tailings pile or
impoundment is being used for the continued placement of byproduct material or
is in standby status for such placement. A pile or impoundment is in
operation from the day that byproduct material is first placed in the pile or
impoundment until the day final closure begins.

* * - * *

Reclamation plan, for the purposes of Criterion 64, means the plan
detailing activities to accomplish reclamation of the tailings or waste

disposal area in accordance with the technical criteria of this appendix. The

reclamation plan must include a schedule for key-reclamation milestones
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aetivitiesthat iFe Key 8 The CompTetTon of the Final radon Barrie including
as appropriate, but not limited to, wind blown tailings retrieval and
placement on the pile, interim stabilization (including dewatering or the
removal of freestanding 1iquids and recontouring), and final radon barrier
construction. (Reclamation of tailings must also be addressed in the closure
plan; the detailed reclamation plan may be incorporated into the closure

;fr} an. )

Criterion 6 (1) In disposing of waste byproduct materia', licensees
shall place an earthen cover (or approved alternative) over tailings or wastes
at the end of milling operations and shall close the waste disposal area in
accordance with a design’ which pruvides reasonable assurance of control of
radiclogical hazards to (i) be effective for 1,000 years, to the extent
reasonably achievable, and, in any case, for at least 200 years, and
(1) 1imit releases of radon-222 from uranium byproduct materials, and radon-

220 from thorium byproduct materials, to the atmosphere so as not to exceed an

average® release rate of 20 picocuries per square meter per second (pCi/m’s)

to the extent practicable throughout the effective design life determined

pursuant to (1)(i) of this Criterion. In computing required tailings cover

" In the case of thorium byproduct materials, the standard applies only
to design. Monitoring for radon emissions from thorium byproduct materials
after installation of an appropriately designed cover is not required.

* This average applies to the entire surface of each disposal area over a
period of at least one year, but a period short compared to 100 years. Radon
will come from both byproduct materials and from covering materials. Radon
emissions from covering materials should be estimated as part of developing a
closure plan for each site. The standard, however, applies only to emissions
from byproduct materials to the atmosphere.
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thicknesses, moisture in soils in excess of amounts found normally in similar
soils in similar circumstances may not be considered. Direct gamma exposure
from the tailings or wastes should be reduced to background levels. The
effects of any thin synthetic layer may not be taken into account in
determining the calculated radon exhalation level. If non-soil materials are
proposed as cover materials, it must be demonstrated that these materials will
not crack or degrade by differential settlement, weathering, or other
mechanism, over long-term intervals.

(2) As soon as reasonably achievable after emplacement of the final
cover to limit releases of radon-222 from uranium byproduct material and prior
to placement of erosion protection barriers or other features necessary for
Tong-term control of the tailings, the licensee shall verify through
appropriate testing and analysis that the design and construction of the final
radon barrier is effective in 1imiting releases of radon-222 to a level not

PR

exceeding 20 pCi/m’s’ averaged ov

ment using the

IO A £

procedures described in 40 CFR part 61, appendix B, Method 115, or another
method of verification approved by the Commission as being at least as
effective in demonstrating the effectiveness of the final radon barrier.

(3) When phased emplacement of the final radon barrier is included in
the applicable reclamation plan, the verification of radon-222 release rates
required in paragraph (2) of this criterion must be conducted for each portion
of the pile or impoundment as the final radon barrier for that portion is
emplaced,

(4) Within ninety days of the completion of &11 testing and analysis

criterion, the uranium mill licensee shall report to the Commission the

5 Enclosure 7



resul t s—ef-the-testing-and-analysis, detailing the actions taken to verify

that levels of release of radon-222 do not exceed 20 pCi/m'sINHER GVEraged

DVEY the entive piTe or Tepoumdeent. The licensee shall maintain records

until termination of the license documenting the source of input parameters
inciuding the results of all measurements on which they are based, the
calculations and/or analytical methods used to derive values for input
parameters, and the procedure used to determine compliance. These records
shall be kept in a form suitable for transfer to the custodial agency at the
time of transfer of the site to DOE or a State for long-term care if
requested.

(5) Near surface cover materials (i.e., within the top three meters) may
not include waste or rock that contains elevated levels of radium; soils used
for near surface cover must be essentially the same, as far as radiocactivity
is concerned, as that of surrounding surface soils. This is to ensure that
surface radon exhalation is not significantly above background because of the

over material itself.

(6) The design requirements in this criterion for longevity and control
of radon releases apply to any portion of a licensed and/or disposal site
unless such portion contains a concentration of radium in land, averaged over
areas of 100 square meters, which, as a result of byproduct material, does not
exceed the background ievel by more than: (i) 5 picocuries per gram (pCi/g) of
radium-226, or, in the case of thorium byproduct material, radium-228,
averaged over the first 15 centimeters (cm) below the surface, and (ii)

15 pCi/g of radium-226, or, in the case of thorium byproduct material, radium-

228, averaged over 15-cm thick layers more than 15 cm below the surface.

.
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(7) The licensee shall also address the nonradiological hazards
assocfated with the wastes in planning and implementing closure. The licensee
shall ensure that disposal areas are closed in a manner that minimizes the
need for further maintenance. To the extent necessary to prevent threats to
human health and the environment, the licensee shall control, minimize, or
eliminate post-closure escape of nonradiological hazardous constituents,
leachate, contaminated rainwater, or waste decomposition products to the

ground or surface waters or to the atmosphere.

Criterion 6A (1) For impoundments containing uranium byproduct
materials, setions—vequired—to—achieve—compliance-with-—Gritenion-bthe final

radon barrier must be completed as as expeditiously as practicable considering

technological feasibility after the pile or impoundment ceases operation——

these-controts-mist—be—carried—out in accordance with a written, Commission~

approved reclamation plan. {ThE term 45 expediticy
o {de¥ (g YRChnaToGTERY YRR TBITILY 4§ SpRcIFIcaTTy detined 1n the

Introduction of  thi¥ appendix {ncIudes Tactbrs beyond the control of the
Ticensee ) "Deadlines for completion of the final radon barrier and, if
applicable, the following key—interim milestone§—aetivities must be
estabiished as a condition of the individual license: windblown tailings
retrieval and placement on the pile; and interim stabilization—dewatering;
and-recontouring (Including dewatering or the removal of freestanding 1iquids
and recontouring). The glacement of erosion protection birriers or other
features necessary for long=terw contro) of the taflings mist also be
completed n"a timely wanner fn accordance with”a written, Comnission-approved

reclamation plan.
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(2) The Commission may approve 2 licensee's request to extend the time
for performance of milestones FRIRERITOTERRYICERERE O ERe FInAT VatGH
Barrieriif, after providing an opportunity for public participation, the
Commission finds that the licensee has adequately demonstrated in the manner
required in paragraph (2) of Criterion 6 that releases of radon-222 do not
exceed an average of 20 pCi/m's. If the delay is approved on the basis that
the radon releases do not exceed 20 pCi/m°s, a verification of radon levels,
as required by paragraph (2) of Criterion 6, must be made annually during the
period of delay. In addition, once the Commission has established the date in
the reclamation plan for the milestone for completion of the final radon
barrier, the Commission may extend that date based on cost if, after providing
an opportunity for public participation, the Commission finds that the

licensee is making good faith efforts to emplace the final radon barrier, the

delay is consistent with the definition of available technology, and the radon

releases caused by the delay will not result in a significant incremental risk
to the public health.

(3) The Commission may authorize by license amendment, upon licensee
request, a portion of the impoundment to accept uranium byproduct material or
such materials that are similar in physical, chemical, and radiological
characteristics to the uranium mill tailings and associated wastes already in
the pile or impoundment, from other sources, during the closure process. ¥his
autherization-may-notNe sSuch authorization will be made if it results in a
delay or impediment to emplacement of the final radon barrier over the
remainder of the impoundment in a manner that will achieve levels of radon-222
releases not exceeding 20 pCi/m*s averaged over the entire impoundment.

At bor i 2ation 0 rematn-accesstble—witlh orly be-made after-providing
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epportunity—for-publie-partieipation—The verification required in paragraph
(2) of Criterion 6 may be completed with a portion of the impoundment being
used for further disposal if the Commission makes a final finding that the

impoundment will continue to achieve a level of radon-222 releases not

exceeding 20 pCi/m's averaged over the entire impoundment.

A after disposal

e

operations cease in accordance with paragraph (1) of Gh+9—Criterion§§£
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