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Tcledo Edison Co. (Davis-Besse Nuclear Power Station, Unit

initial decision we should conclude that the Board
below was wrong, a new hearing might have to be
ordered. But it is also possible that the
ultimate result will moot the questions which the
applicants would have us resolve immediately,

* % %

In the last analysis, the potential for an
appellate reversal is always present whenever a
licensing board (or any other trial body) decides
significant procedural gquestions adversely to the
claims cf one of the parties. The Commission must
be presumed to have been aware of that fact when
it chose to proscribe interlocutory appeals (10
CFR 2.730(f}). That proscription thus may be
taken as an at least implicit Commission judgment
that, all factors considered there is warrant to
assume the risks which attend a deferral to the
time of initial decision of the appellate review
of procedural rulings made during the course of
trial. Since a like practice obtains in the
federal judicial system, that judgment can
scarcely be deemed irrational.

1), ALAB-314, 3 NRC 98, 99-100 (1976). -3/

5/

See also Public Service Co. of Indiana (Marble Hill

Nuclear Generating Station, Units 1 and 2), ALAB-459, 7
NRC 179, 188 (1978):

[W]e enter the scheduling thicket cautiously. We
are inclined to do so only to entertain a claim
that a board abused its discretion by setting a
hearing schedule that deprives a party of its

right to procedural due process [footnote
omitted],

See generally Houston Lighting & Power Co. (South Texas

Project, Units 1 and 2), ALAB-637, RC 367, 370-71
(1981).




It is not enough to warrant our review at this stage
that the questions posed by NRDC and the Sierra Club involve
the interpretatiocn of NRC regulations or a generalized issue
arising under the National Environmental Policy Act.
Especially in light of the paucity of construction permit
applications neither issue can be considered a recurring one
of great importance to the proper functioning of the
licensing process. All that hinges upon their answer is the

timing of the admission of evidence. Compare Duke Power Co.

(Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC
et . (August 19, 1982) (slip opinion at 6-7). We are
unpersuaded that our disinclination to review those
questions at this time threatens the petitioners with
irreparable harm or affects the basic structure of the
proceeding in a pervasive or unusual manner.

The petition for directed certification is denied.

It is so ORDERED.

FOR THE APPEAL BOARD

C

C. Jean Shoemaker
Secretary to the
Appeal Board




