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Fort The Commission

From: Martin G. Malsch, Deputy General Counsel

Subject: PACIFIC GAS & ELECTRIC CO.'S NOTICE OF
PREMATURITY AND ADVICE OF WITHDRAWAL IN
STANISLAUS (ANTITRUST)
g - 31s ,W)

Purpose:
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Discussion: Background
__

Pacific Gas & Electric Company (PG&E)
-. filed the antitrust information~' req'uired

'by 10 CFR 50. 33 (a) for iEs'~fr'oposed
Stanislaus Nuclear Project in 1975. The
construction permit antitrust review
required by Section 105 (c) of the Atomic
Energy Act was then initiated as'

contemplated by NRC regulations. PG&E
has submitted _no other part of the

~~

constructTon permit applicHlon'.^

,

ATenougn the Justice oTpartment |
(" Justice") reached an agreement with

'

PG&E and recommended that no antitrust
hearing be held, intervenors Cities of

iContact:
|Richard P. Levi, GC

X-43224*

information in this record was deleted

in accordance with the Fraedom of Inictmation
Act, exemptions _ _ _
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Anaheim and Riverside, Northern
California Power Agency and Department i

'

of Water Resources disagreed with
Justice and_ requested a hearing,under
Section 105 (c) . A notice of hearing was
issued on April 15, 1977 and a Licensing
Board was appointed to preside.
Discovery has been actively pursued both
by intervenors ant NRC 's'taff, with one-~

and-a_-half million,pages of docusehiis~
being produced and analyzed so far, and
with some two-gd-one ,nalf rhnli,on more
expect'ed to be analyzed.

. . . .

Due to California's restrictive laws on
new nuclear power plants and due to a
reduced projection of electrical demand,
however, PG&E and NRC staff on February
13, 1981 filed a joint motion to suspend
discovery until final disposition of the
litigation over the constitutionality of
the California laws. On June 9, 1981,

'.

the Licensing Board denied this motion.
PG&E sought certification of this
decision "to the Commission," but the
Licensing Board, treating this as a
request for certification to the Appeal
Board, denied the request on July 13,
1981. PG&E then filed a motion for a
" Protective Order" against further
discovery pending final Commission
disposition of the earlier joint motion
to suspend discovery. The Licensing
Board, treating this as an alternative
request for a stay, denied the motion.

The Licensing Board's decision refusing
to suspend discovery or allow a stay was
based on several considerations. The
Board stated that PG&E intends to build
Stanislaus once the legal impediments
are removed, and that two courts have
already held that the California
statutes are unconstitutional. The
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Board further noted that this antitrust
review, under the current schedule,.
might not be completed until 1989, and
that PG&E would need to submit its
construction application at that time
even under its revised time schedule.
The Board also noted that the
intervenors were willing to do the bulk
of the work, freeing NRC staff for other
proceedings. The Board considered the
immense efforts and expenditures that
have gone into this proceeding and noted
that suspending discovery would cause a
dispersal of the present teams working
on this case and consequently cause a
duplication of time, effort and expense
were this proceeding to be recommenced.
The Board then held that suspension of
discovery would entail greater detriment
to the parties and the public than
continuation of the ongoing proceeding.

On Septtmber_18.,_1_9_8.1, _PG&E filed with
the Commission a document entitled as a
" Notice of Prematurity & Advice of

~Tiithdrewal " notif ing"t'he Commission._ ,
that PG&E would no longer participate in
this proceeding. In effect, PG&E was
assertinq_that it_could withdraw from -..

}the proceeding without any prior NRC
approval -- a position at odds with the
Licensing Board ruling. Intervenors in
their replies to this pleading stated
that it was improper for PG&E to attempt
to end-run the Licensing Board and that
PG&E should not be allowed to
unilaterally withdraw from this
proceeding. On oc+0ber 23,_1981, in
response to intervenors' replies,HPCLE.
notified the Licensing Board that it had
wi_thdr,aRfro~m this " pre-spplication
review." In that letter PG&E stated
th5t it had never submitted an
application for a construction permit,

i
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that no Licensing Board with actual
licensing authority had been appointed
and that it could therefore simply end
its participation in this litigation.
PG&E also noted that on October 7, 1981,
the Ninth Circuit Court of Appeals had
upheld the constitutionality of the
California statutes.

NRC staff on October 26 submitted a
brief in response to PG&E's Notice of
Prematurity and Advice of Withdrawal.
Staff maintained that this pleading
should be treated as a request for
withdrawal of the application and
referred to the Licensing Board because
the Board is " knowledgeable with respect
to the background of this matter and is
in the best position to consider the
disposition of the pleading."

On November 16, 1981, PG&E filed a
response to the NRC staff's reply. PG&E
again asserted that 10 CFR 50.33(a)
requires the submitting of information
relating to antitrust, that this
information is not part of any

,

construction application, and that
therefore "the Commission's statutory
and regulatory obligations and
responsibilities with respect to a
construction permit application have not
attached" here. PG&E also argued that
the potential for substantial physical
and environmental complications supports
formal withdrawal rules in the case of a
construction permit application, but
that these considerations have no
relevance here. PG&E then stated that

|
the Commission could place whatever

| technical acknowledgment it wished on
the fact of PG&E's withdrawal.

'

|
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OGC initially advised the Co:nnission to
refer the matter to the Licensing Board |

>(SECY-81-587), but noted that continued
NMC T aff participation had resources
implications, and indicated.that the
matter would be studied further if the
Commission requested. Commissioner
Ahearne then requested further study.
This. paper is in response to that
request.
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i
Martin G. Malsch
Deputy General Counsel

!
' Attachments:

1. Draft Order
2. PG&E's Notice of Prematurity;

j & Advice of Withdrawal
3. Memo. & Order 7/13/81

|:
* -

l-
Comissioners' coments or consent should be provided directly to the
Office -of the Secretary by c.o.b. Tuesday, March 2,1982.i

I Comission Staff Office coments, if any, should be submitted to the
| Comissioners NLT February 23, 1982, with an' infomation copy to' the

If the paper is of such a nature that it ..

Office of the Secretary.,

requires additional time for analytical review and coment, the Comissioners,

j
and the Secretariat should be apprised of when coments may be expected.

4

This paper is tentatively scheduled for affirmation at an open meeting
during the week of March 8, 1982. Please. refer to the appropriate

; Weekly Comission Schedule, when published, for-a specific date' and;

1

|
time.

DISTRIBUTION
Comissioners
Comission Staff Offices:
Secretariat . .
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NUCLEAR REGULATORY COMMISSION- Ofra M 'A. e'

D:dA* 3 !crim-

.% WM

'#
In the Ltter .of ) Docket No. P-564- M

) [8
PACIFIC GAS AND ELECTRIC COMPANY, ) NOTICE OF PREM4TURITE., ,8 '

(Stanislaus Nuclear Project, ) AND ADVICE OE/JIT3DRAR.k/p ' '
Units 1 and 2. ) ' <il / .

Q, p p E
, ,,

-

.
GBkv.,.

. '$?s.Q ~%
,

%
.

On July 11, 1975, Pacific . Gas and Electric C mpany .'f'

-. . , . ,..g.,

(PGandE) provided to the Commission "Information RequestedV,-

by the Attorney General for Antitrust Review." T.$at infor-
mation was furnished pursuant to 10 CFR. 50.33(b), which

calls for a potential applicant for a nuclear construction -

permit to file such information with the Commission not more

than chirty-six nor less than nine months prior' to its
.-- _.

submittal of any part of its application for a construction

permit. At the time, PGandE anticipated becoming an applicant

for a construction permit for what was identified as the

"Stanislaus Nuclear Project" within the time period specified
in the regulation.

No construction permit application has ever been

filed for the Stanislaus Project. Further, over time, the I

prospects for the project have changed. Because of certain

restrictive legislation passed by the St: ate of California

and challenged by PGandE, the viability of any yet to be g
,

#constructed nuclear facility in California is in doubt. The /

Ifl
litigation concerning those' statutes is not finally resolved

and no new nuclear construction will be undertaken by PGandE
.

. O

.
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: until that problem is eliminated. Also, 'PGandE's loads and-

,

its projected needs have changed so that the need for a-

facility like the Stanislaus plant is now viewed as some '

fifteen years off in the future. Accordingly, independent
.

of the outcome of the litigation concerning the California

legislation, PGandE has no plan' to apply for any construction
.

permit relating to the Stanislaus site for another eight
1

years.

Because no permit application has been filed, no,

Atomic Safety and Licensing Board with authority to license
!

a Stanislaus facility has ever been convened. The only,
-

process ever undertaken in this docket has been a pre-

application antitrust review controlled by a Board specially
convened for that purpose. The Attorney General's advice,n .

rendered in 1976, was to the effect that such a review was
4

unn ece s s ary .
,

PGandE has continued to cooperate ,in discovery;

4

; related to this review for some time. The cost in perso.inel

j and equipment required to produce the enormous volume of

documents covered by demands made by various intervenors and

endorsed by the assigned antitrust Safety and Licensing
Board, has b.een extensive and burdensome. In view of the
uncertainty engendered by California's restrictive legisla-
tion and the remoteness in time of any actual application,

the expense of continued participation in this costly
.

exercise is no longer justified. '

,
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i In an effort to accommodate all concerned, PGand'I, ,

:

attempted, by a motion in which it was joined by the NRC-

Staff, to suspend the discovery process so as to coordinate

that process more sensibly with both the ongoing litigation
over California's nuclear laws and with the changes in the
timing of the ' Company's' resour'ce pla'n. T' hat effort was

rebuffed by intervenors and rejected by the antitrust review
2 Board. A request to certify the issue of suspension to the
'

Appeals Board was also denied.
'

This.will serve formally to advise the Commission

that if pending litigation over state controls is determined
adversely, no project will be constructed; that due to

changed circumstances PGandE has no plans for seeking a

construction permit for the Stanislaus Project until a point--.

well beyond that set for initiating an antitrust review; and
~.,

that, accordingly, PGandZ is withdrawing its participation
in this pre-application docket. Since there seems to be no

; established protocol for advising the Commission that a' pre-

| application proceeding .has become premature and is being

withdrawn, this notification is provided in the same fomnat

as the July 11, 1975 information that initiated the process.
PGandI will seek to make orderly arrangements for the return

*
. . .
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or preservation of discovery materia'1'. -

..

, Respectfully submitted,
,

PACIFIC GAS AND ELECTRIC COMPANY

hd $ $Y &By
MALCOLM H. FU RBUSH ,

, ,. ,
Senior Vice President and,' ,

I'' General Counsel'

ROBERT OHLBACH
PHILIP A. CRANE, JR. -

' CV F. FALLIN, JR.
~ .

% .

| . ,
W '

r /7:i r J*F TRANE,[JR."
| |
' (

September 18, 1981.
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,' CERTIFICATE OF SERVICE BY MAIL
-

Virginia Runde11, hereby certifies that she is not
.

a party to the within cause; that her business address is
.

77 Beale Street, San Francisco, California, 94106; and that

she caused an envelope to be addressed to each.of the

following named persons, enclosed and sealed in each envelope:
;

a copy of the foregoing document and deposited each enveloped

; *
,

; with postage thereon, fully prepaid, in the United States
!

. mail at San Francisco, California, on September 18, 1981:

Honorable tomas L.16w George Spiegel, Esq.
;d:ninistrative Izs Judge Robert C. McDiamid, Esq.
Federal Energy Eegulatorf Comission Daniel I. Davidson, Esq.
825 lbrth Capitol Street, N.E. Thcras C. Trauger, Esq.
Washington, D.C. 20426 Spiegel & McDia. nid;

2600 virginia Avenue, N.W.
;. Washington, D.C. 20037_,

Docketing and Service Section Marshall E. Miller, chm an
.*

i Office of the Secretarf Atanic Safety and Licersing Board
U.S. Nuclear Eegulatory Comission U.S. Nuclear Pagulato:y Cannission
Washingten, D.C. 20555 Washington, D.C. 20555,

i -

| Steven R. Cohen, Esq. Jertme Salt::ran, Ca.ief - |" Fisard J. Te.%1r Antitrust & Inds nity Group
Depar:rient of Water Pasources U.S. Nuclear Regulatory Cc=ission i1416 - 9th Street Washington, D.C. 20555
P. O. Ecx 388

iSacrarento, CA 95802-

Atanic Safety and Licensing Board Panel Danald A. Kaplan, Esq.
U.S. Nuclear Pagulatory Comission Antitrust Divisien
Washiyam, D.C. 20555 U.S. Cepartrent of Justice

Washington, D.C. 20530

Sandra J. Strebel, Esq. Seprour Wenrar, F.sq.
Peter K. Matt, Esq. Atcaic Safety ard Licensing Ecard
Bonnie S. Blair, Esq. 4807 Morgan Drive
Spiegel & M:Diamid Chevy Chase, Marf and 20015l
2600 virginia Avenue, N.W.
Washington, D.C. 20555

!
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s - Sheldon J. Wolfe, Esq. Joseph Rutte7, Esq.
,

Atanic Safety and IJ. censing Board Benjamin H. Vogler, Esq.
* ,

U.S. Nuclear Fagulaterf Ccmnission Jack R. Goldberg, Eq..,

Washington, D.C. 20555 Ann P. Hodgdon, Esq.
.

NRC Staff Counsel
| U.S. Nuclear Regulatory Ccmnissicn
| Washington, D.C. 20555

Michael J. Strc:wasser, Esq. E. Chester Horn, Jr. , Esq.,

'

Ceputy Attorney General of California Depf Attorney General
3580 Wilshire Blvd., Suite 600 .3580 Wilshire Blvd.; Suite 800
Ics Angeles, G 90010 Ics Angeles, G 90010

.

Clarice n:rney, Esq.
.

Office of the City Attorney
3900 Main Street
Riverside, CA 92521
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UNITED STATES OF AMERICA y
-

HUCLEAR REGULATORY COMMISSION. ; gm,. ,

g
ATOMIC SAFETY AND LICENSING BOARD 4001 5 5981 'Q.'~

ome, of the Sec*4
6 cnetacr4 &St.**

'

Before Administrative Judges: Nd #'

Marshall E. Miller, Chairman' ' 4

]wSheldon J. Wolfe
Seymour Wenner

.

.

.
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JUL'25;pog7
In the Matter of

Occket No. P-564-A
PACIFIC GAS AND ELECTRIC COMPANY

(Stanislaus Nuclear Project, July 13, 1981
UnitNo.1) -

-

MEMORANDUM AND ORDER _-

Pacific Gas and Electric Company (PGkE') has requested the Board to
-

certify "to the Commission" its decision denying the joint motion of PG&E
-

.u- ,

and the Comission's Staff (Staff) to suspend discovery (and in effect all
..

proceedings) in this antitrust review until after final disposition in the

courts of the 1itigation concerning the constitutionality of certain
,

California statutes, whose effect would be to practically prevent PG&E i

from constructing a nuclear plant. We treat this request as a motion for
fcertification to the Atomic Safety and Licensing Appeals Board, under
|
t

10CFR2.78S(b)(1). .

Our previous decision was grounded on these factors:

1. PG&E's unequivocal repr.esentation that it intends to

build the Stanislaus nuclear plant, if legal obstacles
-

*

raised by the California statutes are removed.-
.

,.r.--
-

.
%
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.
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- 2. The disruption of the imense effort and expenditures
'

,

that have been made in organizing and training the

teams of lawyers, paralegals and technical experts who .

1
.!; are handling the discovery operation: a million and a

half pages' of documents have already been produced and
.-

are being analyzed, with'some two and a half million.

mere pages e'xpected to be selected and studied. .If
'

1

discovery were now to be suspended, these teams who

| are familiar with the myriad dethils, issues and '

| problems of this case would be dispersed. Reconstitu-

ting new teams several' years hence, in the event of a

favorable Supreme Court decision, would require

duplication of time, effort and substantial funds,_.

with a loss in the efficiency of document search k,

and analysis that comes from several years of

cumulative experience.

3. The willingness and capability of the Intervenors to

pursue this proceeding on their own. Staff can reduce

its participation if it so chooses,1/ and devote its
.

resources to what it regards as its higher priority .

licensing responsibilities.
.

1/ n its Answer to PG&E's request for certification, Staff states that itI
"does not intend to withdraw from this proceeding if suspension is denied....
Rather, it is Staff's present intention to participate in the discovery
phase of the proceeding to the extent possible, commensurate with its
existing manpower and budget limitations, absent modification of the
Board's order of June 9,1981."-

e

*
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Our consideration of the voluminous record in this case as well as
'

,

! experience with complex and extended economic and technical litigation of

this type, persuaded us that a lengthy and indefinite suspension of discovery
'

'

would be wasteful to all parties and unfair to the Intervencrs. We find,
'

moreover, that the best estimate of time is that if discovery proceeds at

its current rate, the antitrust review will be completed about the same
i

time as PG&E states it will need a construction permit for Stanislaus.

The only new argument raised by. PG&E in the current request is:

Staff's withdrawal from participation damages PG&E because Staff might change

its mind in the future and " recommend" that a hearing in this case should
'

not have been instituted. The decision to grant or continue this hearing

is a quasi-judicial decision of the Board, not that of a party litigant -
,=

Staff. In any event, we do not see that Staff's withdrawal from or

diminution of further participation, perhaps affecting the possibility that

it might eventually switch to support PG&E, so prejudices PGSE that this

proceeding should be suspended.2_/

We have reviewed our previous decision in the light of PG&E's request

and we believe it was sound. We see no reason now to certify our decision

for appea.l. It does not threaten imediate serious and irreparable harm

to PG&E and it does not affect the basic structure of the proceeding in a
'

.

2/
At the May 5,1981 conference, Staff counsel stated, "We have always
viewed the monopolization charge as well as other anticompetitive
allegations against PG&E extremely seriously and we have not changed
our position on the merits of those antitrust issues today" (Tr. 2944).

p -
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.. . . .. .. .. ..... .pervasive or unusual manner,
(See'e'.gCHouston' Lighting'and' Power' Company

- .. .. .. .

,

(South Texas Project, Units 1 and 2,), ALAB-637,13 NRC (1981))'Public
.

j
'

Service Electric and Gas Company' (Salem Nuclear Generating Station, Unit 1),,

j ALAB-588,11NRC533(1980).) It merely requires that litigation that has
.

been in process for several years continue. In sum, we find that, on
-

;

balanc.e, suspension of discovery with its consequences of dispersal and
.

j
reconstitution of the litigation teams if .the Supreme Court decides in

PG&E's favor, would entail greater detriment to the parties and the
; public than continuation of the ongoing proceeding. And after al,1, as
i

we noted in our earlier order, two lower federal courts have sustained

PG&E's position on the iunc.onst.if.uM.qnailty if .the_ California statutes.;

For all these reason,s, PG&E.'s request for ' certification of. the Board's
. .

-
.

decision denying the Board's motion for suspension of discovery is'

denied.

i
'

f

{

! i
,

.

\

'

.

M
. Myers v' Bethlehem Shiobbildinh'C ro., 303 U.S. 41 (1938).Cf . .

Respond-
ing to the argument that the mere holdin~g of a prescribed administrative.

hearing would result in irreparable damage, the Supreme Court stated, |

" Lawsuits also often prove to have been groundless but no way has been
discovered of relieving a defendant from the necess;ity of a trial to
establish the fact" at 51-52.,

?
. .,

'. .

. .

|
'
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i ORDER
,

'
-

; ;.- .

} I*

For all the foregoing reasons and on consideration of the entire

, record in this matter, it is this 13th day of July 1981
. '

.
; ORDERED '.

.

j That the request of PG&E for certification of the Board's decision
j

denying the motion for suspension of discovery.be denied.
i

.
-

,
.

i
,

THE ATOMIC SAFETY AND LICENSING BOARD |

{ .
.

$'
'

'

Sheld$n JE Wolfe1
-

1- ADMINISTRATIVE JUDGE

, , - - . _

Os & wb Yw c}
Sey/ourWenner*

| ADMINISTRATIVE JUDGE
.

.
.

d

1

2

-8' -, )
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